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Attached is the detailed submission of the Corporations Committee of the Business Law Section of the Law Council of Australia (Corporations Committee or Committee) in relation to the CLERP (Audit Reform and Disclosure) Bill 2003 (CLERP 9 Bill) and the related commentary.
Please note that these comments have been approved by the Business Law Section but have not been endorsed by the Council of the Law Council of Australia.

As mentioned in the Committee’s response the CLERP 9 Discussion Paper released in 2002, the Corporations Committee is generally supportive of the approach taken by the Government, and in particular to the adoption by the Government of a non-prescriptive approach, which the Committee considers best suited to Australia’s circumstances.  The Government’s approach contrasts favourably with the highly prescriptive approach adopted in the Sarbanes-Oxley legislation in the United States.

This submission is ordered in the same way as the CLERP 9 Bill and Commentary.

For ease of reference, the Committee has provided a summary at the beginning of each section dealing with:

· any specific issue on which views have been sought in the Commentary;
· key policy points indicating whether the Committee strongly supports or disagrees with the Government’s approach; and
· some comments on technical amendments.

The Committee has followed these summaries with a more detailed discussion of the rationale for its comments where it thought that was useful.

If you have any queries about the submission, please contact Kathleen Farrell, Chairman of the Committee on (02) 9225 5305.

CLERP 9 Submission

Chapter 1: Audit Reform

Summary
CLERP 9 Commentary

Issue 1.1 The Corporations Committee believes that the form of words proposed in paragraph 224(aa) do provide sufficient scope for the ASIC Act (Part 12) to operate as contemplated by the Commentary on the CLERP 9 Bill.
Issue 1.2 Section 227B ought to be extended to include the ability of the AUASB to develop standards and guidance material for auditors performing audit and assurance engagements.  These types of materials have become essential tools to assist auditors to understand the auditing standards. However, these should not have the force of law.
Issue 1.3 In the context of the overall tasks that should be undertaken by AUASB as proposed, the AUASB should be given the scope to develop a conceptual framework consistent with FRC and Government policy and where not inconsistent with the auditing standards.
Issue 1.4 The Working Party’s hours-based proposal should be adopted in preference to the more general years-based requirement currently set out in the regulations.
Issue 1.5 The notice of the CALDB’s decision to take disciplinary action against an individual under section 1296(1) ought to disclose details of the firm when the individual subject to disciplinary proceedings is a member of a firm.
Primary policy points
· The Corporations Committee remains concerned about the adequacy and assurance of funding for the FRC given the expanded role which the Government proposes for it.  The Committee has previously suggested that the Government should commit to provide funding for the FRC for 3-5 years so that the FRC’s role and the manner in which it is performed can be adequately assessed.
· The Committee remains opposed to giving auditing standards the force of law. 
· Having regard to the proposed adoption of international accounting standards, the expansion of the measures designed to protect audit independence and the proposal to give auditing standards the force of law, ASIC’s capacity to modify or exempt from compliance with these requirements under sections 340, 341 and 342 should be expanded.  Individuals affected by the “independence” provisions should have the right to seek modifications under section 340 and the criteria specified in section 342 should be expanded having regard to the needs of market efficiency and the purposes for which the provisions in Part 2M have been enacted.

· The Committee is concerned about the level of prescription in s324CG, especially in the effect it is likely to have in smaller cities or regional areas in the market for appropriately skilled personnel. This should be “road tested” before it is adopted. 

· The Corporations Committee disagrees with the significant changes proposed for section 311, especially since they did not form part of the original CLERP 9 proposal.  The omission of a capacity to “cure” default by bringing the matter to the notice of the directors or by comment in the auditor’s annual report on the accounts is inappropriate. The Committee suggests using “improperly” instead of “unduly” influence in proposed section 311(1), because “unduly” is too uncertain.
· The Corporations Committee does not agree with the HIHRC that  it was necessary to prohibit any more than one former partner of an audit firm, at any time, being a director or officer of the audited body in accordance – refer to sections 324CG and 324CH.  

Technical drafting issues

· While the Committee supports the use of “might” as opposed to “would” in section 324CB(1)(a), the Committee suggests that the phrase “or might reasonably be expected to impair” is a more appropriate formulation.
· The drafting of proposed section 307C assumes that the auditor has complied with the independence requirements.  The Committee suggests that provision should be made for declaration of any manner in which there has been non-compliance?
· Proposed section 328B(1) sets out a period of no less than 21 days for notice by a member nominating an auditor for appointment. This should be reconsidered for public companies which currently have a 28 day notice period requirement, and any amendment should also take into account the logistics of  printing and posting.
Discussion

The Corporations Committee supports the reform of the regulation of the audit process.  The Committee acknowledges that auditors have an essential role in ensuring the honesty of financial reports, a critical check on company management and a key component of investor trust in markets and that makes an effective audit a paramount concern.

Establishment and funding of Audit and Assurance Standards Board

The Corporations Committee supports the reconstitution of the AUASB under the auspices of the FRC.  The Committee appreciates the administrative convenience of a single oversight body for the financial reporting framework.

The Committee is unclear how it is intended to fund the FRC and by proxy the AUASB.  The Committee is aware of the recent need for the Government to inject an additional $2 million into the Financial Reporting Council.  It would seem the existing funding arrangements - one-third each from the Commonwealth, State and Territory Governments, the accounting bodies and business - have not been successful, there would seem to be an urgent need to find a solution to longer-term funding of the FRC and therefore the AUASB.  

As the Corporations Committee mentioned in its earlier submission if the monitoring functions of the FRC are going to be meaningful they will need the capacity to engage personnel on a full, contract or part time basis and this requires substantial funding.  

Audit standards being given the force of law on the same basis as AASB Standards

As mentioned in its earlier submission, the Committee does not support audit standards being given the force of law on the same basis as AASB Standards.  The Committee notes this view was supported by the recent Review of Independent Auditing by Registered Company Auditors by the Joint Committee of Public Accounts and Audit.

To give auditing standards the force of law does not sufficiently recognise the difference in function between accounting standards (which are properly relatively prescriptive) and auditing standards, which require and should encourage the exercise of judgement by auditors.
Audit independence rules and the liability of auditors.

The Committee supports the introduction of defences to the liability of members or directors of audit firms as contemplated by sections 324CJ(2) and (4).

General requirement for auditor independence

As mentioned in its earlier submission, the Corporations Committee has no objection to the Corporations Act being amended to include a general statement of principle requiring the independence of auditors as proposed by section 324CA.  In particular, the Committee supports the test being stated in terms of might rather than would as recommended by the HIH Royal Commission (HIHRC) ie that the circumstances impair or might impair objective or impartial judgement in relation to the conduct of an audit, although the Committee considers that might should be qualified:  tortured imagination can see many circumstances which might impair independence, but it should only have impact under the section if it might reasonably be expected to impact on the exercise of independent judgement. 
Retiring partners of audit firms etc

The Corporations Committee is concerned about the prescriptive rules in section 324CG regarding restrictions on members of an audit firm being officers of audited bodies.  These seem to us to constitute an unnecessary inhibition on the market for officers and should not be implemented in the absence of a much clearer understanding of the impact that this provision will have on the market for appropriate personnel.  

Arthur Andersen's collapse has pushed the auditing industry into consolidation. With Andersen's demise, most of its partners and clients simply moved to the so-called “final four” accountancy firms. As a result, the Big Four are now bigger than ever. They audit nearly all publicly listed firms in Australia. This extreme concentration raises its own issues and needs to be well understood in the context of restricting the pool for talent in a small economy like Australia and even more so in smaller regional markets like Adelaide, Brisbane or Perth.

The Committee understands that in the US the SEC requires that auditors must “cool off” for a year before being employed by a client.  The Committee does not support mandated periods and prefers that individual directors and boards be left to consider whether the individual concerned might impair objective or impartial judgement by the audit team.  If the Government determines that a mandatory period is appropriate the Committee suggests that a one-year period strikes the balance between the burden on individuals and companies and the benefit to the appearance of independence.

Section 324CG(1) refers to a person committing an offence by becoming an officer of the “audited body” and for listed companies this includes related bodies corporate. The term “related bodies corporate” is interpreted by reference to section 46 which includes entities that can exert control over the board of the audit client (or vice versa).  As a result, the provision could have a far greater reach than expected, making it overly burdensome and potentially unworkable. For example, the restrictions might apply to a junior engagement team member who accepts employment with a company that is remotely affiliated with or immaterial to an audit client, even though no reasonable investor would perceive this relationship as a threat to independence. Firms would possibly be faced with the need to establish expensive and burdensome systems for crosschecking employment opportunities being pursued by staff with lists of audit client related entities.  Given the seriousness of these consequences to the ability of individual accountants to pursue their profession and develop their careers, the provision should craft a narrower, more easily applied restriction.  It could also work injustice where a person takes a job with a company in compliance with the proposal, but that company is taken over by a company audited by the person’s previous employer.
At a minimum, the Committee recommends the effect of the section be tempered to make it clear that it applies only where the person concerned is a former partner of the current audit firm.  Alternatively, and in any event, the Committee considers that section 340 should be modified so that a person affected by these provisions can apply to ASIC for modification of the application of the provisions to that person in appropriate circumstances, and that the criteria for ASIC to consider in the granting of relief should be broadened in section 342.
Similar comments could be made concerning retiring professional members of audit team and section 324CH.  The Committee encourages the Government to carefully ‘road test’ these proposals with the accounting profession to ensure they are practical.

Multiple former audit firm partner or audit company directors

The Corporations Committee does not agree with the HIHRC that  it is necessary to prohibit any more than one former partner of an audit firm, at any time, being a director or officer of the audited body.  

The Corporations Act should not deal in this level of specificity with issues like former members of audit firms.  The Committee believes these matters are better left to individual boards of directors and the circumstances of HIH should not permanently set the tenor of provisions of the Corporations Act.  These matters are better dealt with by provisions like proposed s 307C and 324CA and the obligation to undertake the audit in an objective and impartial manner.

Disclosure of non-audit services

The Committee supports the required disclosure by listed entities of the supply of non-audit services and the preservation of the general standard of independence as contemplated by section 300(11A)-(11E).  The Committee supports the HIHRC recommendation regarding the disclosure of non-audit services as embodied in these provisions.

Auditors and AGMs

As mentioned in its earlier submission, the Committee agrees that it is appropriate to introduce section 250RA to require an auditor to attend the AGM of listed entities to answer reasonable questions about the audit.  The Committee also supports the adoption of section 250PA to enable shareholders to pose questions to the auditor concerning the audit and that those questions are made available to members supplementing the powers of members to raise questions at AGMs under the existing s 250T.
Expansion of auditors’ duties – reporting contraventions to ASIC

The Corporations Committee is concerned that significant changes in section 311 are being proposed without adequate opportunity for feedback and comment.

The Committee is concerned that the new section 311 no longer provides opportunity for the company to ‘cure’ default by bringing the matter to the notice of the directors or by comment in the auditor’s annual report on the accounts.  

The Committee expects that ordinarily an auditor should be able to secure compliance merely by indicating that they will have to report the matter to the shareholders if the accounts are not in order.  But the Committee thinks that the auditor’s hand will be greatly strengthened if they are able to say to the management or the directorate that he is under an obligation to report the matter to ASIC if the matter is not rectified.  The Committee is not convinced that the provision is not generally working as contemplated. The Committee expects that many suspected contraventions are dealt with by reporting the suspicions to higher management or to the board of the relevant company or by threatening to do so unless the suspected contravention - and it need only be a matter for suspicion - is rectified, found to be groundless or otherwise cleared up.  Before so substantially changing the operation of the provision the Committee suggests that the Government should seek input from the audit profession.  The Committee notes that corresponding concepts in the Sarbanes-Oxley legislation place emphasis on internal reporting systems, supporting their development and integrity. While the Committee considers some of the detail of Sarbanes-Oxley and SEC rules made under it are excessive, the general emphasis on developing and supporting the integrity of internal systems is the correct one.
The deletion of paragraph 311(1)(b) was not one of the proposals in CLERP 9, nor was it recommended by the HIHRC report.  The changes should be geared towards encouraging systems of compliance within companies and preservation of wealth for shareholders. The Committee is not convinced that this will be achieved by ASIC investigating companies or their officers in circumstances where a suspected breach can be found to be groundless by proper internal investigation or cured. 
The Committee is also concerned about the reference in section 311(1) to “unduly influence, coerce, manipulate or mislead a person involved in the conduct of an audit...”  The Committee considers that unduly is an inappropriate qualification and in the context of section 311 its meaning is uncertain.  The Committee suggests that ‘improperly’ would be preferable.

Companies auditors and liquidators disciplinary board

The Committee supports the revitalisation of the CALDB to make it more independent and effective and to distinguish between the functions of the Board and the proposed Panel(s).

Chapter 2: Financial Reporting

Summary
CLERP 9 Commentary

Issue 2.1  The Corporations Committee supports the establishment of the Financial Reporting Panel and suggest that the Takeovers Panel is a good model.  On that basis, the FRP would not require supervision.  If the Financial Reporting Council were to take on that role, the Committee queries what inputs the FRC might be expected to have, although it might assist in performing a secretariat function.  The Committee suggest the adoption of the Takeovers Panel model.
Issue 2.2 The company should be able to refer a matter to the Financial Reporting Panel where there is a dispute between ASIC and the company regarding the company’s application of accounting standards in its financial report.
Primary policy points
· The Committee supports the proposed section 295A, but considers that in making the statement for a legislative purpose (as opposed to in accordance with the ASX Corporate Governance Guidelines), there should be statutory recognition of appropriate reliance that the CEO and CFO make on others to enable them to form the opinion which they are required to certify.  On this basis: 

          -
the CEO/CFO declaration should be "based on their knowledge after due enquiry"; and

          -
a provision similar to section 189 should be included, permitting reasonable reliance on others.

· The Committee suggests that it is anomalous to require directors to provide reports for both yearly and half yearly accounts, while the proposed CEO/CFO certification is only required for yearly accounts. This should be rectified or directors should be able to qualify their half yearly reports accordingly.
Discussion

The Corporations Committee’s discussion concerning Schedule 2 is limited to the proposed amendments concerning declarations to be made by the Chief Executive Officer and the Chief Financial Officer of listed entities.  The Committee supports all of the other proposed amendments to financial reporting requirements, including in particular the establishment of the Financial Reporting Panel.

The CLERP 9 Bill proposes the insertion of a new section 295A under which the CEO and CFO of a listed entity are obliged to declare to the board whether, in the person's opinion, the annual financial records and financial statements of the company comply with specified provisions of the Corporations Act.  This is consistent with the Committee’s submission to in relation to the CLERP 9 Discussion Paper.
The following issues arise:

· In complex companies, it is clear that the CEO and CFO will, as a matter of fact, have had to rely on a range of employees in gathering information and preparing accounts.
· The equivalent Sarbanes Oxley Act provisions in the US require the CEO and CFO to certify similar matters "based on their knowledge".

The Corporations Committee suggests that proposed section 295A should be amended so that:

· the CEO/CFO declaration is expressly "based on their knowledge after due enquiry"; and

· a provision similar to section 189 is included, permitting reasonable reliance on others, 
to reflect the reality that CEOs and CFOs must rely on accounting staff and external advisers when giving this declaration.  

The Corporations Committee suggests that section 189 is a good model because it permits reliance on information or advice provided by others only if the reliance was made in good faith and after making an independent assessment of the information or advice.

In the absence of these changes, an uncontrolled practice with uncertain consequences is likely to develop in the use of qualified declarations, or "side letters" similar to auditor representation letters, setting out the qualifications and assumptions upon which the declaration is given.  

The Corporations Committee also notes that these amendments highlight an anomaly concerning half-year accounts.  Directors are required to give declarations concerning full and half year accounts in the same terms, but declarations from the CEO and CFO are only required with respect to the full year accounts.  It may be advisable to permit directors to qualify their declaration in relation to the half-year accounts accordingly or to require the CEO and CFO certification for both periods.

Chapter 3: Proportionate Liability

Summary
The Corporations Committee supports the proposals in this Chapter.
Chapter 4: Enforcement

Summary
CLERP 9 Commentary:

Issue 4.1  The factual matrix which gives rise to a complaint relating to breaches of the Corporations Act and the ASIC Act may also disclose offences under other state and federal legislation regarding the management of companies or managed investment schemes, or fraud or dishonesty in relation to companies, managed investment schemes or financial products.  If whistleblower protection is to be given, it is appropriate that protection be given in relation to those areas of the law which ASIC is authorised to investigate under section 13 of the ASIC Act.
Primary policy points

All of these points relate to whistleblowers.

· The utility of the provisions in their proposed form needs to be balanced against the likelihood of abuse and the creation of a workload for ASIC which would require additional resources.  The protection should only relate to matters which might reasonably be considered serious breaches of law.
· The provisions should not apply to small proprietary companies, because they are too open to abuse on a “labour relations” basis in that context. Generally these provisions should only be available after an internal process has been utilised, in accordance with the recommendations of Standards Australia.  That implies an organisation of some size.
· The Corporations Committee supports protection of “whistleblowers” from retaliatory dismissal or intimidation by employers. However, the Committee does not think that whistleblowers should obtain immunity from prosecution for any misconduct of their own which forms part of the disclosure, and this should be made clear in the legislation (see paragraph  1317AB(1)(a)).  Rather, the Director of Public Prosecutions should have protocols which include a consideration of whether the whistleblower has exposed wider criminality than the whistleblower’s own misconduct in relation to conferring immunity from prosecution.
· The protection from retaliatory action should not extend to protecting the employee from dismissal for their own unlawful conduct.

· The provisions should protect whistleblowers who are employees of a supplier of a goods as well as suppliers of services.
The Corporations Committee supports the proposals with respect to director disqualification and amendments to the civil penalty provisions.

Discussion

Whistleblowers
While the CLERP 9 Discussion Paper released in September 2002 foreshadowed the introduction of “whistleblower” provisions, the provisions contained in Part 9.4AAA are inappropriate in some respects and do not go far enough in others. In particular the Corporations Committee is concerned that the provisions may be too draconian in their current form and therefore may create problems within organisations far beyond the benefits that the process may produce.  
In addition, the legislation does not appear to take into account sensible protocols developed by Standards Association which call for an internal process being utilised by employees before the employee takes the matter to a regulator.  While it may not be appropriate for these protocols to be utilised in all cases, there should certainly be a presumption that the employee will try to have the matter resolved internally first unless there are very strong reasons to believe that it is only through the protection afforded by ASIC that the employee can move forward.  This suggests that the provisions should only apply to organisations of some size.
The Corporations Committee recognises that whistleblowers must be given adequate protection from intimidation if they are to embrace the philosophy of this process.  However, the presumption upon which the whistleblower is to obtain protection under the CLERP 9 Bill, and the framework for disclosure to ASIC in relation to potential breaches of the legislation are faulty. While whistleblowers should not have to go to the trouble of ensuring that there has been a breach of the legislation, the Committee is concerned that the language used will be an invitation to them to go running to ASIC almost 'at the drop of a hat' and for that reason should only apply to reasonably apprehended serious breaches.  Otherwise it is likely that complaints which arise in this way will constitute an unreasonable drain on ASIC resources in circumstances where ASIC already cannot address all complaints currently made to it in any year or those complaints will also not be acted on for the resource reason.  Requiring the concern to relate to a “serious” breach may also limit complaints which are really tactics in an industrial relations dispute. 
To obtain 'protection' under the provisions, the employee must inform ASIC of that person's name and must make the disclosure in good faith. The Committee does not see that this affords much systemic protection from potential abuse of process. There is a serious issue in the formulation in the CLERP 9 Bill that any disclosure – say of a minor contravention – may confer protection in relation to much wider misconduct. For instance, an employee may provide information to ASIC about minor contraventions of the legislation in the hope that they will obtain protection against possible company action against them if they may have been involved in wider 'problems' which have not yet fully come to light.  Even if this were acceptable on a policy basis in relation to employer “retaliation”, it should not protect the employee from being prosecuted by ASIC in relation to their own disclosed conduct or complicate prosecutions where, for instance, a matter is already under investigation.  On that basis paragraph 1317AB(1)(a) should be clarified.  

Further, the employee will have the burden of proving that they have suffered loss or damage as a result of being prosecuted or sacked, etc, nevertheless, there may well be an invitation to employees in the proposed provisions to provide too much information to ASIC.  This will not only burden that organisation but may send it on wild goose chases in relation to minor or inconsequential contraventions of the legislation.

Does the employee have to establish that they are acting in good faith at the time of the complaint or is this something that will be tested in the context of a claim by the employee for protection at a later time if, say, proceedings are brought by the company to dismiss the employee?  What will be required of the employee to show good faith exists in these circumstances?  There are similar provisions in the Corporations Act relating to requests by shareholders for information concerning the activities of directors in certain circumstances – should a similar standard be imposed on the employee in these circumstances?  

The employee it seems will receive this unqualified protection irrespective the weakness of the suspicion with respect to the alleged contravention or the seriousness of the breach of the legislation.  The Corporations Committee does not wish to discourage appropriate reporting of significant breaches but believes that the legislation needs to be framed in a different way to deal with these issues.

The Corporations Committee also believes that if whistleblower provisions are to be retained in this legislation, one aim should be to ensure that insolvent trading and other potential breaches of the legislation can be identified earlier in the process.  On that basis, the provisions should also apply to persons who are involved in the supply of goods to a company (whether in the position of a contractor or sub‑contractor or as an employee of the company) as well as the current proposal which relates to contracts for services. 
Disqualification of directors

The Corporations Committee supports the proposals.
Civil penalty provisions

The Corporations Committee supports the proposals.

Chapter 5: Remuneration

Summary
Primary policy points
· The Corporations Committee supports proposed amendments to section 300A to ensure that the remuneration of 5 highest paid executives on a group basis is disclosed.  
· The Committee does not agree that there is a need to retain this disclosure on a stand alone basis for executives of the listed entity.  The Committee supports the continued limitation of this requirement to senior managers.

·  The Corporations Committee does not see the need for a resolution to be put to shareholders in relation to the remuneration report: disclosure is the central issue.  However, if this requirement is retained, the Committee suggests the technical amendment to section 250R(3) proposed below.  
· While the non-binding vote on the remuneration report leaves the management decision of executive remuneration with the board, the Committee is concerned that this represents the beginning of an unhealthy trend of shareholder intrusion in management issues.  Listed corporations are important economic entities, and their effective management is important not only to individual shareholders but to the effective management of the economy as a whole.  Legislators should be very wary of any new proposals which further confuse the proper roles of management and shareholders.
Technical drafting issues

· The words “or the company” should be inserted at the end of section 250R(3).
· A new section 250R(4) should be included to the effect that the outcome of the resolution must not be taken into account in determining whether the directors have performed their duties by entering into any arrangement to which the resolution relates.

Discussion

Remuneration information to be on a group basis

The Corporations Committee does not consider it necessary to require disclosure of the remuneration of the 5 most highly paid "company executives" of the listed entity in addition to the remuneration of the 5 most highly paid "group executives" of the group, in order to rectify an anomaly in the current paragraph 300A(1)(c).  Notwithstanding the inclusion of a newly defined term "senior manager" to identify these people, it is quite likely that these proposals will require the disclosure of the remuneration of relatively junior employees of a listed non‑operating holding company, where the only employees are a small number of head office staff.  
It would be preferable to limit the disclosure to remuneration of the top 5 "group executives", as newly defined.  Additional disclosures will not serve any policy requirement.

Discussion of remuneration disclosures at company AGMs
The resolution to adopt the remuneration report is proposed to be "non-binding".
  However, the proposed section 250R(3) states that "The vote on the resolution does not bind the directors".  It would be preferable if section 250R(3) stated that "the vote on the resolution does not bind the directors or the company".  The Committee also thinks it desirable to make it clear that the outcome of the resolution cannot be taken into account in determining whether the directors have breached their duties in entering into any arrangement to which the resolution relates.
If the vote is non-binding, and the members are not intended to have power, directly or indirectly, to fix the remuneration of the senior executives of a listed public company, then it is difficult to understand the reason for the inclusion of this requirement.  A specific obligation to allow members to ask questions and make comments about the remuneration report should suffice to gauge the attitude of shareholders to the level of remuneration of executives.  The directors of listed public companies will be required to make decisions about the expenditure of company monies in sums far greater than those paid to executives, on matters such as capital items, mergers and acquisitions, and financing, none of which are subject to specific disclosure requirements and none of which require binding or non‑binding shareholder approval.  There does not appear to be any compelling policy justification for a non‑binding resolution to adopt the remuneration report, that is not already served by the extended obligations for disclosure and discussion about remuneration.

Shareholder approval of termination payments

The Corporations Committee has no comment.

Chapter 6: Continuous disclosure

Summary
Primary policy points
Extension of liability for failures of continuous disclosure
The Corporations Committee supports the extension of liability to those involved in continuous disclosure contraventions.  However, the extension is only justified if the provisions are further amended to:

· Exclude professional advice: It should be made clear that liability is not imposed on those whose only involvement is the provision of professional advice. Such “outsiders” are not in a position to obtain or evaluate all relevant information, and they are not in a position to effect disclosure if they form a different view to the corporate officers. Without this protection, professionals will be less willing to provide advice, and that will be detrimental to securing compliance with the disclosure obligations  A specific carve out should be introduced in similar terms to section 16(1)(a).
· Create a due diligence defence for corporate officers.  This is required to support the development of compliance systems and to ensure a proper balance between the duties of corporate officers and the potential catastrophic risk which they would face for time pressured judgement calls.  In contrast to investors, they cannot spread their risk.  
Infringement notices

The Corporations Committee remains opposed to conferring power on ASIC to issue infringement notices for continuous disclosure. Even though the Government has addressed some of the issues previously raised by the commercial community, the proposal is fundamentally flawed. The Government should not proceed with it for all of the reasons given by the commercial community in their representations and by the ALRC in its Report 95 issued in April 2003.
If the Government determines that it must proceed with this proposal, the Committee asks that the Government:
· Review and sunset: Provide in the legislation for review of the operation of the provisions by CAMAC or the ALRC within a 2-3 year period, and provide a sunset clause under which Part 9.4AA ceases unless Parliament affirmatively decides to continue it.  There is precedent for the review approach: CASAC (CAMAC’s predecessor) reviewed the operation of the continuous disclosure provisions following their introduction in the early 1990s and the ACCC was given very important powers in relation to the introduction of goods and services tax which were made subject to a sunset clause of three years.  
· Publicity: Amend the publicity provisions so that ASIC can only report the number of notices issued and complied with without naming the companies concerned or giving details of the alleged contravention.  The Committee considers that this satisfies the need for ASIC to be able to demonstrate that it is enforcing the provisions.  While the infringement notice clearly needs to provide the information referred to in paragraph 1317DAE(1)(c) to the entity to whom it is issued, those “details” could be inappropriately expansive under the current proposal.
· Divide functions: Specify that those involved in the investigation of an alleged breach should not be involved in the decision to issue an infringement notice or in considering representations concerning it – or require ASIC to publish guidelines about how it will achieve this division.  
· Natural justice for named persons: Specify that any person adversely referred to in the statement of reasons given to a listed entity under section 1317DAD (not just a representative of the entity) should have the right to be heard – otherwise individuals affected have no natural justice accorded to them.
· Consult with ASX:  Specify that before an infringement notice is issued, ASIC must consult with ASX.  ASX is the front line regulator of the continuous disclosure regime and its views as to whether a matter merits an infringement notice should be taken into account.

· Eliminate rigid penalty formula: ASIC should have power to impose fines within the amount suggested.  To fix amounts eliminates any qualitative assessment of the infringement.  The Committee understands that the Government is attempting to afford some protection to small companies by adopting the sliding scale, but the Committee thinks that it is conceptually flawed: an individual investor can be as hurt by a small company’s breach as a big one.
· Not a precedent:: Do not use the introduction of Part 9.4AA as a precedent for other applications, either for ASIC or other regulators.  This proposal contravenes principle so fundamentally – it is inconsistent with even the Attorney General’s guidelines for use of infringement notices – that it must not be used as a template. 

Discussion
General
The Corporations Committee supports the imposition of potential liability on an individual who actively participates in a contravention of the continuous disclosure regime by a listed entity.  However, the Corporations Committee does not support the simple application of the Section 79 definition of “involved in a contravention” as proposed by the draft legislation without additional provisions.

The reasons for this view are set out in the Corporation Committee’s submission on the CLERP 9 proposals in November 2002 and are repeated below.  The Corporations Committee believes that the liability regime for breach of the continuous disclosure regime should have the following broad features:

· The reach of these provisions should extend to the listed entity, directors and senior management, but should not extend to others who have definitional liability under similar provisions, such as section 729 of the Corporations Act.

· Liability should be predicated on knowledge of the essential matters constituting the contravention.

· There should be a due diligence defence applying to decisions made in good faith based on appropriate systems and processes, thus encouraging a culture of compliance and knowledge of continuous disclosure obligations.

The reasoning of the Corporations Committee is as follows:

Design of sanctions

The Corporations Committee believes that there should be an appropriately tiered regime of liability for breach of the continuous disclosure regime.  In this regard the simple imposition of liability on the listed entity is deficient from a policy perspective.  This basic policy deficiency in general legislation and the desirability of expansion of sanctions to individuals is outlined in Chapters 7 and 8 of ALRC Report 95
.  

The Corporations Committee believes that consideration should be given to the recommendations in ALRC Report 95 in formulating the scope of the sanctions for a contravention of the continuous disclosure regime in Part 6CA of the Corporations Act.  The Corporations Committee does not believe that the legislation proposed is consistent with the basic policy analysis of that report.

Who should come within the sanctions?
It is axiomatic that in the area of continuous disclosure decisions in relation to disclosure will be made either by the board of directors or senior management.  It is not always the case that a question of disclosure will reach the board of directors having regard to the delegations made by the board to management and the speed with which particular disclosure decisions must be made.  For many large corporations in Australia, decisions in relation to market disclosure are now frequently made by market disclosure committees, largely comprising members of the senior management team.

The Corporations Committee believes that the fashioning of sanctions in relation to continuous disclosure needs to reflect the realities by which decisions are made by modern corporate entities.  Potential liability should attach to both directors and senior management for these reasons.

The Committee does not believe that it is appropriate to extend liability to others who might provide advice in the decision making process (for example, an accountant or lawyer who may be consulted professionally in relation to a particular aspect of disclosure).  Such “outsiders” are not in a position to obtain or evaluate all relevant information, and they are not in a position to effect disclosure if they form a different view to the corporate officers. 
The situation is quite different to a capital raising where professional advisors have formal roles and detailed involvement in the process.  The “gatekeeper” theory which forms the basis for imposing liability under section 729 of the Corporations Act does not apply here.  The situation is more analogous to the “associate” reference, in relation to which section 16(1)(a)
 provides an exemption for the provision of professional advice.  

Basis of liability

Liability for a contravention should be predicated upon knowledge of the essential matters constituting the contravention - that is the judicial approach to imposing liability on an accessory for the purposes of being involved in a contravention.  The Corporations Committee therefore supports the use of this terminology in the draft legislation as the criteria for presumptive liability for directors and senior management.

Due diligence defence

It is a major departure for individual directors and executives to be exposed to a civil recovery actions for failures of continuous disclosure.  While the Committee considers that officers have direct responsibility in this area, the Committee thinks there needs to be a proper balancing of risk and encouragement of the development of compliance systems.
Actions for breach of continuous disclosure obligations are potentially of catastrophic dimensions for individual directors, compared with the listed entity or even compared with losses which individual investors might have suffered (since those investors have an opportunity to spread their risk which the corporate officer does not).  It is important also to recognise that this exposure is based on judgment issues which they live with day to day, and in circumstances where it might not always be easy to immediately recognise the impact of a changed circumstance, even though its significance is apparent with hindsight, knowing how events turned out.  The debate in Australia about continuous disclosure over the last 2 years as it has applied to particular circumstances where ASIC has initiated investigations illustrates the inherent difficulties that can arise in this area.  
There needs to be a way of balancing the potentially catastrophic risk which individual corporate officers would be asked to bear if this new regime were introduced and the Committee considers this is best done with a due diligence defence.

A balanced sanctions regime in the continuous disclosure area should encourage and reward the making of decisions based on proper systems, the receipt of appropriate advice and the making of decisions in good faith.  The Committee does not think that the court’s current power to forgive a breach of provisions like these (section 1317S) provides sufficient balance: it is very difficult to obtain court forgiveness.  The recent decision of Gyles J in Reiffel v ACN 45AC SR 67 shows how difficult it is to obtain forgiveness for breaches relating to information that may not be 'properly' reviewed (in that case by a valuer).  The Committee therefore believes that there is a need for something more than reliance on the courts to forgive.

The Committee’s suggested approach would result in companies building a culture of compliance and making general compliance more likely.  Encouraging such systems is a feature of the Criminal Code.
This approach is also supported by the policy contained in ALRC Report 95, in particular recommendation 8-4 of that report.  The ALRC report drew on substantial submissions from all parts of the community, including ASIC, the ASX, judges and academics as well as practitioners, and the Committee asks that the Government give weight to the ALRC’s considered findings.
Infringement notices
The Corporations Committee is very disappointed that the Government has elected to pursue the ASIC infringement notice proposal in Part 9.4AA of the CLERP 9 Bill.  

While the Government has sought to address many of the significant concerns raised by the commercial community and the ALRC in Report 95 and foreshadowed in its Discussion Paper number 65, the drafting of  Part 9.4AA demonstrates the difficulty foreshadowed by the commercial community and the ALRC in making this a fair and workable regime.  

The Committee asks that the Government  withdraw this proposal.  If it will not, the Committee asks the Government to take into account the considerations set out below.
Bad precedent 
The Committee’s concerns about the infringement notice regime are not directed at ASIC in particular as a regulator. This is a dangerous precedent to be introduced into any form of commercial regulation and the Committee considers that there are inadequate reasons for its introduction.  
It is inappropriate for such a regime to concentrate upon “minor” breaches when in practice such breaches have a negligible impact on market confidence and integrity. Greater resources should be directed to civil prosecution of more serious breaches, an alternative that has not yet been actively pursued and which remains untested.  Effective enforcement of serious breaches should be the priority. If there are defects in the court system which are, at least in part, responsible for the type of problems that ASIC may have encountered in pursuing breaches of the continuous disclosure regime the court system or rules should be amended rather than vesting this enhanced power on a regulator
The Committee supports the Attorney-General’s Department’s guidelines on the use of infringement notices and ask that the Government apply those guidelines whichever department of government a proposal emanates from.  This view is also supported by the ALRC’s Report 95.
Sunset

Because this proposal is so inconsistent with principle, the legislation should be amended to provide for review of the operation of the provisions by CAMAC or the ALRC within a 2-3 year period, and provide a sunset clause under which Part 9.4AA ceases unless Parliament affirmatively decides to continue it.  
There is precedent for the review approach: CASAC reviewed the operation of the continuous disclosure provisions following their introduction in the early 1990s and the ACCC was given very important powers in relation to the introduction of goods and services tax, these were made subject to a sunset clause of three years.  
Publicity

While section 1317DAJ seeks to limit the use of the infringement notice regime for publicity purposes, the Committee does not consider that it goes far enough.  The Committee appreciates that ASIC needs to be able to demonstrate that it is using its enforcement powers, but the Committee submits that ASIC can do this if it reports the number of notices issued and complied with, without naming the companies concerned.  This could be done in the ASIC annual report or on a more regular basis if ASIC desires.
It is completely contrary to principle that, where paying an infringement notice results in no penalty or record of contravention, ASIC has power to publicise the infringement notice (which must give (unlimited) details of the alleged contravention, section 1317DAE(1)(c)). It is like publishing a person’s parking ticket record, but with much more serious consequences.  The assumption in the community when the notice is publicised is likely to be that the company (and any individual referred to) is guilty of an offence.  
While the legislation proposes that the guidelines on publicity set out in section 1317DAJ must be complied with, ASIC will not commit a breach of the legislation, and there is no sanction available against ASIC for non-compliance.  This is unsatisfactory.  The Dawson Committee's recent report on the Trade Practices Act recommended a media code of conduct be introduced in the context of that legislation.  Perhaps a similar regime should be replicated here.

All of these defects must be addressed if the Committee’s suggested limitation to ASIC’s publicity power is not adopted.
Division of functions

The Corporations Committee considers that either the legislation should be amended to provide specifically for a division of responsibility between those investigating alleged contraventions of the continuous disclosure regime and those hearing the question of whether an infringement notice should be issued.  Alternatively, ASIC should be required to issue a set of guidelines (which must be followed by ASIC) indicating how the division of power and responsibility is to be undertaken within ASIC. The division between those investigating and making judgment must be maintained.  
The fact that a similar but as yet untested regime has been introduced in relation to financial services licences is not a persuasive basis for replicating the arrangements here without added safeguards.  The New Zealand Commerce Commission has made it a clear part of its policy to separate these roles in utilising the cease and desist powers vested in it in relation to certain provisions of the Commerce Act.  Similarly, the Financial Services Authority in the UK observes a clear distinction between these roles in carrying out its functions as supervisor of the stock exchange in the UK.
Further paragraph 1317DAD(1)(b) limits the right to be heard at the hearing to a representative of a disclosing entity.  It confers no right to be heard on any individual named in the statement of reasons.  The Corporations Committee considers that those individuals should also have a natural justice right to be heard – especially since there is no limit on the “details” of the alleged contravention which ASIC can include in the infringement notice under paragraph 1317DAE(1)(c).

ASIC should consult with ASX

ASX is the front line regulator of the continuous disclosure regime and its views as to whether a matter merits an infringement notice should be taken into account. The legislation should be amended to provide for ASIC to undertake this consultation.

Eliminate rigid penalty formula 
ASIC should have power to impose fines within the amount suggested.  To fix amounts eliminates any qualitative assessment of the infringement.  The Committee understands the protection the Government is attempting to afford to small companies by the sliding scale, but the Committee thinks it is conceptually flawed: an individual investor can be as hurt by a small company’s breach as a big one.

Chapter 7: Disclosure rules

Summary
CLERP 9 Commentary:

Issue 7.1
· Withdrawal rights Withdrawal rights are inappropriate because they penalise the proposed acquirers of securities or other financial products rather the disclosers of the information.  This would defeat the purpose of the relief afforded under sections 708A and 1012DA.  Proposed placees would not accept that risk, and that would seriously impair the placements market.
· Supplementary notices Any corrections to the notices provided should be addressed under the continuous disclosure regime rather than the lodgement of a supplementary notice.  If, however, the Government is intent on including supplementation obligations, they should not in any way affect the ability to on-sell the securities or other financial products within 12 months of their issue.  Instead, the provisions should simply impose obligations on the issuer to correct any false or misleading statement in or omission form the notice.  

· Liability regime The Corporations Committee supports an issuer (and its directors) having a range of defences for a notice that is false, misleading or omits relevant information.  The Committee is very concerned as to the proposed liability regime in sections 738A, 738B, 1022D and 1022E, which is inconsistent with the liability regime applicable to prospectuses and PDSs.  The Committee submits that sections 1308 and 1309 would apply to any defects in a notice issued under proposed sections 708A and 1012DA and that further protections are unnecessary.   If the Government is unwilling to rely on the general provisions of sections 1308 and 1309, then the Committee submits that the liability regime must include due diligence style defences.  The liability regime currently proposed would defeat the purpose of the relief afforded under sections 708A and 1012DA.  Issuers would be forced to issue a prospectus or PDS in order to obtain due diligence style defences, which would deprive the provisions of the economic efficiency benefits they are intended to provide (in terms of ensuring that streamlined capital raising from institutional investors via placements is not effectively precluded by the secondary sale provisions).

Issue 7.2
Paragraph 708A(10)(b) prospectus The Committee sees no need to make it clear that the supplementary or replacement provisions continue to apply.
Primary policy points
· The Corporations Committee supports the initiatives in parts 1 and 2 dealing with presentation of disclosure documents and product disclosure statements (PDS) for continuously quoted securities and other financial products. There is one technical issue relating to s1013FA referred to below. The Corporations Committee would encourage the Government and ASIC to further align regulation dealing with listed managed investment schemes with those applying to companies - for instance, expanding class order relief which limits issues of securities out of listed management investment schemes to 10% without shareholder approval.  
· The Corporations Committee’s first preference remains to revert section 707 to its form before the amendments which were incorporated as part of the Financial Services Reform Act amendments in 2001.  Those amendments were made without community consultation, and although they appeared small, they had a potentially devastating impact on the ability of companies to raise funds. The failure to revert has resulted in a need for further technical drafting which could have been avoided.

· Having said that the Corporations Committee is pleased that the Government has addressed many concerns raised in the Committee’s submission of November 2002.  In addition to the Committee’s comments on the issues for discussion referred to above:

          -
additional ASIC relief – The Committee is highly supportive of the amendments being in addition to the ability of ASIC to grant relief in appropriate circumstances.  While recognising that ASIC is empowered to grant such relief under section 741 (for example), the Committee supporst the inclusion of a specific empowering provision in Division 2 of Parts 6D.2 and 7.9 of the Act rather than resort to an exemption or modification power.
          -
preference for dominant or sole purpose test – The approach proposed in the amendments differs from the approach taken in the relevant class orders issued by ASIC.  Specifically, the class orders focused on the dominant or sole purpose of the issuer, rather than all (including ancillary) purposes.  Identical issues arise under proposed section 1012DA.  The approach taken by the ASIC class order is much to be preferred in the interest of certainty.
          -
case 1 look back period - The “look back period” in case 1 (section 708A(5)) has been amended from that in the ASIC class order such that on-sales could be prohibited for actions that take place following the placement and quite possibly unrelated to the placement.  Specifically, section 708A(5)(a) refers to “the 12 months before the day on which the sale offer is made” [emphasis added], which is then carried through to sections 708A(5)(b), (c) and (d).  The Committee submits that the correct period is 12 months before the placement.  The effect of the draft reference is that actions occurring after the placement, such as the quotation of the securities being suspended or an order being made in respect of the issuer’s financial reports (under section 430) which may be quite unrelated to the placement, have the effect of prohibiting sales of the securities the subject of the placement.  The Committee submits that this will prevent issuers from relying on the relief in case 1 as proposed placees will not accept the risk that they may not be able to on-sell the securities.  Moreover, the reference is inconsistent both with the relief afforded under Class Order 02/1180 and with the 12 month listing requirement for “continuously quoted securities” status which entitles an issuer to rely on section 713.

Technical drafting issues:

· Amend section 1013FA so that it is modelled on the requirement for disclosure by companies which have continuously quoted securities in section 713(5), that is, the obligation to disclose information which has been withheld from continuous disclosure notices in accordance with the listing rules.
Discussion

Parts 1 and 2
The Corporations Committee supports the initiatives contained in Chapter 7, Parts 1 and 2.  These relate to the presentation of Chapter 6D fundraising documents in clear, concise and effective terms and aligning the PDS provisions so that “transaction‑specific” PDSs can be issued in the same way as disclosure documents under Chapter 6D.  

The Corporations Committee only has one comment in relation to proposed section 1013FA in Part 2 and this is of a technical nature.  Section 1013FA provides that information is not required to be included in a PDS to the extent that the information is included in any continuous disclosure notice given by the issuer of the product after the lodgement of the most recent annual financial report and before the date of the PDS.  The Committee submits that there is no policy basis for limiting the relief to recent continuous disclosure notices as they are not any more freely available.  

The Committee suspects that draft section 1013FA(2) has been copied from section 713(4).  The Committee submits that this is not appropriate as section 713(4) is a mechanical provision regarding provision of copies of documents and is not a substantive content test. The provision containing the substantive content test in the prospectus context is section 713(5), which, in a transaction specific prospectus context, only requires prospectus disclosure in relation to information about the offer which has been excluded from continuous disclosure notices generally, not just from continuous disclosure notices after the lodgement of the most recent annual financial report and before the date of the PDS.

Part 3 – Exemptions from disclosure requirements

The Corporations Committee wishes to emphasise the importance of amending sections 707(3) and (4) so that the provisions as amended by the Financial Services Reform Act in 2001 (FSR Act) do not jeopardise the operation of the placements market in Australia.  In this regard, the Committee refers to its previous submission to ASIC in response to its Issues Paper issued on 21 December 2001 in which the Committee outlined the importance of the placements market in the context of providing an available and cost effective mechanism for fundraising by listed companies.  
Since that submission was prepared, the placements market has continued to provide listed companies with a means of raising equity funding at short notice to support business initiatives (such as acquisitions requiring unconditional and immediate funding capability).  Since the commencement of the changes introduced by the FSR Act, this has only been possible because of the class orders issued by ASIC.

The Committee also wishes to reiterate its submission in relation to the CLERP 9 Discussion Paper issued on 22 November 2002.  As noted in that submission, the changes to sections 707(3) and (4) were introduced at the very last stage of the FSR Act introduction process and were not subject to consultation notwithstanding the wide consultation that otherwise occurred in relation to the FSR Act. While the change appeared small, its impact is potentially devastating to the Australian placements market and also other forms of fundraising, and it remains the Committee’s preference that the pre-FSR Act position be re-instated.  The Committee is nonetheless pleased that the Government has sought to address some of the issues in the CLERP 9 Bill.
The Committee elaborates below on the points set out in the Summary.

Withdrawal rights

The Corporations Committee believes that the issuer should not be allowed to withdraw the notice.  Withdrawal of the notice would not impact the issuer but would instead prevent any holders of the relevant securities from on-selling those securities once withdrawal occurred.  This would defeat the purpose of the relief contained in proposed sections 708A and 1012DA.  

The explanatory memorandum notes that the ability to withdraw a notice is a defence comparable to a due diligence defence.   The Committee submits that this is not the case as a due diligence defence provides protection for an issuer in responding to any liability action brought against it in respect of a prospectus.  The ability to invoke the defence does not impact on investors who relied on the prospectus alleged to be deficient.  The ability to withdraw a notice will directly and adversely affect investors who acquired the securities.

Under Case 1, resale is permitted only if the notice has not been withdrawn under subsection (9).  The implication of this is that if a notice is withdrawn, holders of the relevant securities are prevented from on-selling those securities until 12 months have elapsed.  The possibility of this occurring will, in the Committee’s opinion, lead placees to demand the issuance of securities under a prospectus or PDS to ensure flexibility of resale, thereby defeating the purpose of the relief.  The Committee notes also that if the placees have already sold the securities, it will be impossible to identify the relevant securities that are prevented from being on-sold.  This will mean that placees who have retained the securities will be penalised while placees who have already sold their securities will not.  

Moreover, the prospect that disclosure under section 707(3) may be required if the notice is withdrawn would require issuers to qualify the warranty that they are required to make in seeking listing that an offer of the securities for sale within 12 months after their issue will not require disclosure under section 707(3) (see Listing Rule Appendix 3B).

Supplementary notices

The Corporation Committee believes that provisions dealing with a supplementary notice would ordinarily be unnecessary as the continuous disclosure regime to which issuers are subject would compel disclosure of any material corrections or updates.  Moreover, these corrections or updates would be more relevant in ensuring a fully informed market as the disclosures would be current as at the time of disclosure rather than correcting the material as at the date of the notice.  In particular, developments which were materially price sensitive would be the subject of that continuous disclosure regime.  In addition, the regime is being enhanced by the CLERP 9 amendments themselves.  Inclusion of yet another disclosure regime would appear redundant.

The Committee submits also that any supplementary notice would be confusing to investors.  This is because the notice is required to relate to the position as at the date of the notice, that is, it is a static document.  On this basis any supplementary notice would only be to correct the notice or disclose information current as at the date of the notice but which was not included in the notice - importantly the information would not necessarily be current as at the time of the supplementary notice.  The Committee submits that such disclosure would not be helpful to investors.  

The notice is quite different from a prospectus or PDS, which is in effect a “live” document for the duration of the offer period.  While prospectuses potentially have a 13 month life, they are usually only operative for 3-5 weeks.  The supplementary and replacement prospectus provisions under section 719 of the Act (and the corresponding PDS provisions in section 1014A) only apply up until the issue of securities.  In this context, supplementation obligations are useful as investors are making investment decisions based on the prospectus or PDS.  Such investment decisions are not, however, being made on the basis of the notice envisaged under proposed section 708A and 1012DA as the securities have already been issued - ie the notice goes after the issue, not before it.  Moreover, as the securities or other financial products are fungible, investment decisions to sell or buy the securities (which are presumably the Government’s focus, as these are the transactions potentially involving retail investors) the subject of the placement are being made in reliance on the continuous disclosure regime applicable to all securities or other financial products in the relevant class.

If, however, the Government is intent on including supplementation obligations, they should not in any way affect the ability to on-sell the securities or other financial products within 12 months of their issue.  Instead, the provisions should simply impose obligations on the issuer to correct any false or misleading statement in or omission from the notice.

Liability regime, penalties and defences

The Committee believes that the existing sections 1308 and 1309 adequately deal with liability for, and defences to, defective disclosure.

Specifically, sections 1308(2) and (3) contain offences for the making of false or misleading statements, also omitting things which render information materially misleading in certain documentation.  Sections 1308(4) and (5) effectively require the conduct of due diligence (ie reasonable steps) in relation to the veracity of information contained in certain documentation.  In both cases, the type of documentation would include a notice under proposed sections 708A(6) and 1012DA(6).  

In addition, section 1309 creates specific offences for officers of corporations who provide false information or fail to take reasonable steps in connection with the veracity of information to be included in a broad range of circumstances.  Those circumstances would include the giving of a notice under proposed sections 708A(6) and 1012DA(6).

The Corporations Committee strongly urges the Government to omit proposed sections 738A, 738B, 1022D and 1022E for these reasons.  In addition, and of greater importance than simply the repetition of similar provisions, the Committee urges the removal of these provisions because they create offences and remedies for innocent mis-statement.  Unlike sections 1308 and 1309, they are not premised on the state of knowledge of persons giving the relevant notices or any failure to take reasonable steps to ensure their veracity.  This gives rise to the odd outcome that they are in fact stricter than the prospectus provisions themselves (which have significant in-built due diligence style defences). 

As an alternative submission (but very much less preferable to resorting to sections 1308 and 1309), the Corporations Committee would respond to the third question under Issue 7.1 in the Commentary on the CLERP 9 Bill by submitting that the issuer of a notice of this type must have access to the range of defences for a defective prospectus (eg section 731, 732 and 733) or the corresponding provision for a defective PDS (eg sections 1021C(4) and 1021E(4)).  

The reason that the Committee sees this alternative as an inferior one is that the standard required to avail an issuer of the due diligence defences for prospectuses or PDS may dissuade issuers from utilising the placements market.  While at first glance it might appear appropriate to impose identical rules where the issue of new securities or other financial products is involved, it is important to keep in mind that these securities or financial products are necessarily fungible with those already trading in the market.  The continuous disclosure rules (particularly with the enhancements embedded in the CLERP 9 amendments) ought to be sufficient to protect transferees from placees and the market generally against inadequate disclosure.  Note in this respect that sections 1308 and 1309 apply to all continuous disclosure notices lodged by an entity.

The Corporations Committee notes the nature and quantum of the penalties to be introduced under proposed sections 738A, 738B, 1022D and 1022E.  It agrees that a breach of these provisions should attract a lesser penalty than for a breach of sections 1308 and 1309.  

Additional ASIC relief

The proposed provisions in Schedule 7, Part 3 of the CLERP 9 Bill address broadly similar subject matters to the “disclosure-based relief” conferred under ASIC class order 02/1180 and outlined in ASIC policy statement 173.  However, it does not touch on the “exemption‑based relief” in that class order.  There are 7 categories of relief (Categories 5 to 11), namely:

· employee share schemes

· share purchase plans

· convertible securities or products

· dividend reinvestment or bonus share plans

· compromises and arrangements

· takeovers

· securities of exempt public authorities.

The need for that exemption‑based relief arises from the breadth of the existing sections 707(3) and 1012C(5).  As already noted, the amendments made to those provisions at the very last stages of the FSR Act introduction process require these exemptions to be made because in the absence of the exemptions, a very large number of existing and future arrangements would be jeopardised.  The vast majority of those arrangements are completely harmless when viewed against the purpose for the inclusion of resale restrictions in the laws relating to offerings of securities and other financial products.

The Corporations Committee would have preferred to see those exemptions specifically in the CLERP 9 amendments.  However, in the absence of this, the Committee is highly supportive of the proposed amendments being specifically viewed as being in addition to the ability of ASIC to grant relief in appropriate circumstances.  Although ASIC is empowered to grant such relief under section 741, the Committee believes that it would be preferable for both proposed sections 708A and 1012DA to include a “Case 4” being where ASIC provides otherwise (by class or case‑by‑case order).  This would constitute specific legislative recognition that ASIC is the appropriate forum to deal with the technical exemptions already outlined in class order 02/1180 and other appropriate circumstances.  Alternatively, the fact that it would be expected that ASIC relief would continue in respect of other appropriate resale situations could be referred to in the Explanatory Memorandum for the legislation.

An example of a category in which additional relief ought to be appropriate is where there is an underwriting of securities or other financial products in circumstances where ASIC has given specific relief (eg the underwriting of a dividend reinvestment plan or share purchase plan) or for unusual or developing types of underwriting (eg US style underwriting where all of the shares are issued to the underwriter with the underwriter then transferring securities to offerees or other purchasers).  Another example is relief from sections 707(5) and 1012C(8) which relate to sales by controllers.  In many cases these sales present similar regulatory issues to those arising for primary issues of securities or other financial products.

In any event, specific empowerment of ASIC is appropriate in the Corporation Committee’s opinion due to the dynamic nature of the types of offerings of securities and financial products and the speed at which ASIC is able to respond to these developments.  The Committee acknowledges, however, that the Government may simply want ASIC to utilise exemption and modification powers under section 741 for these purposes and that this will be equally effective from a technical perspective.

Case 2 - timing of prospectus or PDS
The Corporations Committee believes that the issue of a prospectus or PDS, whether prior to (so long as it remains current at the time of issue of the securities or financial products), on or after the issue of securities or financial products should enable secondary sale of the securities or financial products.  In other words, the relief in case 2 should not only apply where the prospectus or PDS has been issued at or after the time of issue of securities or financial products.  Securities or financial products issued during the “currency” of an existing prospectus should also be able to be issued free of the on‑sale restrictions.

This is appropriate because supplementary prospectus obligations apply to the prospectus or PDS until the last of the securities or financial products under the offer have been issued or allotted. In this way the market benefits from prospectus standard disclosure not just at the time of lodgement of the prospectus but at all times during the offer. Accordingly the Committee suggests that the provision be amended so that secondary sale of placement securities is unrestricted if a prospectus or PDS is lodged with ASIC “or remains current (in the sense that section 719 continues to apply to it)” on or after the date of issue of the placement securities.

Issuer purpose

The two key differences in the pre- and post-FSR regimes is that the latter introduced a second test in relation to the re-sale purpose or intention of placees and it was made clear that any purpose was sufficient for either issuer or placee (whether dominant or ancillary).

The proposed CLERP 9 amendments differ from the approach taken in the relevant class orders issued by ASIC.  The class order provides that the relevant test was that provided in section 707(3) prior to the introduction of the FSR Act.  Specifically, the on-sale provisions only applied where the issuer’s dominant purpose was the resale of the securities.  The proposed amendments provide a separate regime for qualifying sale offers, that is, those satisfying the requirements of proposed section 708A(1).  Proposed section 708A(1) cross refers to section 707(3)(b)(i) as introduced by the FSR Act.  The operation of 707(4) is not excluded (as is the case in the class orders) and would affect the interpretation of section 707(3)(b)(i).  The consequence of this is that the reference to “purpose” in section 708A(1)(b) need not be a dominant or only purpose and the section may apply even if there are other ancillary purposes.  Identical issues arise under proposed section 1012DA.  

The Corporations Committee believes that the proposed amendments should be consistent with the ASIC class order relief upon which it is based and should utilise the purpose tests in the pre- FSR Act section 707(3).  Once again, without this there may be doubt as to the availability of the reforms.

Applicable “look-back” period

The Committee notes also that the “look back period” in case 1 (section 708A(5)) has been amended from that in the ASIC class order such that on-sales could be prohibited for actions that take place following the placement and quite possibly unrelated to the placement.  

Specifically, section 708A(5)(a) refers to “the 12 months before the day on which the sale offer is made”, which is then carried through to sections 708A(5)(b), (c) and (d).  The effect of this reference is that actions occurring following the placement, such as the quotation of the securities being suspended or an order being made in respect of the issuer’s financial reports (under section 430) which may be quite unrelated to the placement, have the effect of prohibiting sales of the securities the subject of the placement.  The Committee submits that this will prevent issuers from relying on the relief in case 1 as proposed placees will not accept the risk that they may not be able to on-sell the securities.  

As noted above, this reference is inconsistent with the relief afford under Class Order 02/1180 (and with the 12 month listing requirement for “continuously quoted securities” status which entitles an issuer to rely on section 713).  Under Class Order 02/1180, the relevant “look back” period is “12 months before the date of issue”.  This provides certainty to placees as they will only accept the securities if the relevant actions have not occurred in the 12 months.  The Committee submits that the reference in section 708A(5)(a) ought to be amended to 12 months from the date of issue.  This is a technical but critical change.  

Chapter 8: Shareholder participation and information

Summary
Primary policy points
· The Corporations Committee generally supports the proposals contained in Schedule 8 of the CLERP 9 Bill.  
· The Committee has some concerns about s249L(2) (given that notices of meeting are often produced in contested circumstances where any basis of challenge is seized upon) – and we suggest it needs the same explanatory support as provided to the corresponding provision dealing with disclosure documents.  The Committee queries whether this prescription is required in view of guidance provided in Annexure A to the ASX Corporate Governance Council’s “Principles of Good Corporate Governance and Best Practice Recommendations”.
· The Corporations Committee strongly supports electronic distribution of notices of meeting and suggests that proposed section 249J(5) is amended so that it does not apply merely as a “replaceable rule” but applies subject to any contrary provision in a company’s constitution.  This would enable companies to rely on the notice “timing of receipt” provision without needing to amend their constitutions, which would seem an unnecessary impediment to relying on the electronic distribution provisions.

Technical drafting issues
· The Corporations Committee suggests that the various new provisions dealing with notices of meeting be expressed to relate also to information accompanying a notice of meeting (for example an explanatory memorandum or expert’s report).  
Discussion

The Corporations Committee generally supports the proposals contained in Schedule 8 of the CLERP 9 Bill.  The Committee especially welcomes the introduction of provisions which permit more effective dissemination of corporate information by electronic means.

Notices of Meetings

The Corporations Committee has some concerns about the introduction of a requirement that notices of meeting be “worded and presented in a clear, concise and effective manner” (new subsection 249L(2)).  

As indicated above, the Committee supports the inclusion of the same concept in relation to disclosure documents.  However, the likelihood of action in relation to a disclosure document by someone other than ASIC (by way of stop order) is very small.  

In the context of notices of meetings, however, there is greater likelihood of such a provision being used tactically – and if the notice complies with the information requirement, the fact that it might not have been done concisely (for instance) should not prejudice the validity of the notice. The main problem is that this requirement is highly impressionistic.  It is likely, where sectional interests are enlivened, to lead to litigation, and may provide a means of unwarranted interference with proper corporate governance processes, on the basis of arguments about how information is presented, rather than the substance of what is presented.  Arguably the common law already covers this field by requiring a notice of meeting to contain all of the information which a shareholder requires properly to evaluate the voting decision they are being asked to make.

If the “clear, concise and effective” requirement must be introduced, the Committee requests that the Explanatory Memorandum for the CLERP 9 Bill provide clear guidance to assist in the interpretation of the new provision, in a similar manner to the way it has been done for disclosure documents. 

The Committee notes that Attachment A to the ASX Corporate Governance Council “Principles of Good Corporate Governance and Best Practice Recommendations” entitled “Guidelines for Notices of Meeting”, contains Guidelines 2 and 5 which should be adequate to articulate best practice in this area. The Committee considers that prescriptive requirements in the Corporations Act are unnecessary.  

The Corporations Committee strongly supports the concept of “short form” notices of meeting (section 249LA), but observes that the “devil will be in the detail” of the proposed regulations.  The Committee suggests that draft regulations are developed as quickly as possible to allow adequate time for consultation before the measures are enacted.

On a technical note, the Corporations Committee suggests that the various new provisions dealing with notices of meeting be expressed to also relate to information accompanying a notice of meeting (for example an explanatory memorandum or expert’s report).  Strictly speaking, the notice of meeting can be merely the formal one-page document setting out the proposed resolution and other formal matters, but does not necessarily include all materials that accompany the formal notice.  However, given the nature of the proposed amendments (in particular in relation to distribution) it would be desirable to clarify this point.

Electronic Distribution
The Corporations Committee strongly supports electronic distribution of notices of meeting and suggests that proposed sub-section 249J(5) is amended so that it does not apply merely as a “replaceable rule” but applies subject to any contrary provision in a company’s constitution.  This would enable companies to rely on the notice “timing of receipt” provision without needing to amend their constitutions, which would seem an unnecessary impediment to relying on the electronic distribution provisions.

Listed Companies – Notifications of Directorships
As noted in the Committee’s submission in November 2002 in response to the CLERP 9 Proposals, the Corporations Committee neither supports nor opposes this measure. 
Chapter 9: Officers, senior managers and employees

Summary
CLERP 9 Commentary
Issue 9.1

No comment.
Issue 9.2

No comment.
Primary policy points
The Corporations Committee generally supports the proposals in Schedule 9 of the CLERP 9 Bill and the clarification of the anomaly identified of the HIH Royal Commission.  In particular, the Committee supports the extension of the obligations under sections1307 and 1309 to employees.
Technical drafting issues

The Corporations Committee queries whether the qualification now contained in subsection 82A(2) should be preserved in relation to any particular usage of the term officer, noting that a corresponding qualification in subsection 437C(4) will be removed by the CLERP 9 Bill. The Committee queries whether the deletion of subsection 82A(2) – or at least its non-application to the section 9 definition - could create further anomalous results. 
Discussion

The Corporations Committee generally supports the proposals in Schedule 9 of the CLERP 9 Bill and the clarification of the anomaly identified of the HIH Royal Commission.

The Committee strongly supports the amendment of sections 1307 and 1309 to restore the application of those sections to employees (rather than being limited to officers under the section 9 definition).  The Committee considers that these proposals (in particular) will have a positive impact on corporate governance, by ensuring that there are sanctions under the Corporations Act applicable to all employees for falsification of books or provision of false information to directors or auditors (among others).

However, on a technical note, the Committee queries whether the qualification now contained in subsection 82A(2) should be preserved in relation to any particular usage of the term officer, noting that a corresponding qualification in subsection 437C(4) will be removed by the Bill.  The Committee queries whether the deletion of subsection 82A(2) – or at least its non-application to the section 9 definition - could create further anomalous results. 
Chapter 10: Management of conflicts of interest by financial services licensees
Summary
The Corporations Committee supports the proposed amendment to section 912A(1).

Chapter 11: Miscellaneous
Summary
The Corporations Committee has no comment.













� 	Joint Committee of Public Accounts and Audit Review of Independent Auditing by Registered Company Auditors tabled on 18 September 2002 in the House of Representatives and the Senate at pg 129, available at http://www.aph.gov.au/house/committee/jpaa/indepaudit/CHAPTER4.PDF.


� 	The equivalent UK provision, s241A of the Companies Act 1985, requires the company to propose "a resolution approving the remuneration report".  Subsection 241A(8) provides that "No entitlement of a person to remuneration is made conditional on the resolution being passed by reason only of the provision made by this section."


�	 ALRC Report 95 dealing with Civil and Administrative Remedies released was issued in April 2003.  Contributors tat Report included judges, ASIC, ASX, prosecutors, academics and the civil community.


� 	S16(1)(a) provides an exception from the definition of “associate” where “one gives advice to the other or acts on the other’s behalf in the proper performance of the functions attaching to a professional capacity or a business relationship”.
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