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17 November 2003
The Secretary
Parliamentary Joint Committee on 
Corporations and Financial Services
Room SG.64
Parliament House
CANBERRA   ACT   2600
Dear Sir
Subject: 
Comments on the Exposure Draft of the CLERP (Audit Reform & Corporate Disclosure) Bill
The Australasian Investor Relations Association (AIRA) was established to provide investor relations practitioners with a single voice in the public debate on corporate disclosure issues and to improve the skills and professionalism of its members.
Since its inception in February 2001, the Association has rapidly grown.  It has approximately 140 members representing investor relations professionals from publicly listed entities in Australia and New Zealand and service providers to the industry.
AIRA is particularly supportive of the proposals in relation to electronic communication with shareholders.   Investor relations officers are usually responsible for the organisation of such events and technology and many or our members are already using electronic methods to communicate with their shareholders.   This has been particularly evident during the 2003 annual general meeting period.  

While AIRA generally supports the proposed changes, it is concerned about and wishes to make submissions on two aspects of proposals reflected in the draft Bill. They concern the proposal on enforcement.
1
The impact of the civil penalty provisions and other penalties on officers of companies
The Commentary on the Draft Provisions in Chapter 6 at paragraph 437 says that the proposed amendments to the Corporations Act in Part 2 of Schedule 6 are intended to apply to individuals with “real involvement” in a contravention of the continuous disclosure provisions. This is said to include, among others, individuals who can be said to have aided, abetted, counseled or procured the contravention, or who have been knowingly concerned in the contravention. 
Proposed subsections 674(2A) and 675(2A) (items 1 and 2) extend civil liability for contraventions of the continuous disclosure regime by disclosing entities to any other persons involved in a contravention.
The Commentary does note that the amendments are not intended to apply, for example, to individuals who pass on information produced elsewhere in the disclosing entity, including those responsible for communication with the ASX in relation to listing rule matters.
AIRA is concerned about the possible impact of the proposed provisions on officers who are not directors, or senior officers, who have the authority to make a decision on whether or not to disclose information.
However, an investor relations officer, or another officer of a listed corporation who is not at a truly senior level in the corporation may nevertheless be involved in working on and possibly advising a director or senior officer on the information and its disclosure. Not infrequently, an investor relations officer will have quite a substantial involvement, but is subject to the wishes and decision of a director or senior officer who make decisions for reasons quite different from those with which the officer is not concerned and may involve the taking of a risk which the more junior officer would not shoulder.
The civil penalty provisions are intimidatory or threaten such officers. Such officers frequently do not have the salary or status in the corporation of a more senior officer. They may not be privy to the final decision‑making process.
Yet a civil penalty proceeding, even if it does not succeed against such an officer, could ruin the officer’s career and cost him or her the position held.
Civil penalty proceedings raise concerns in terms of civil liberties and the rights of individuals, in any event. ASIC can circumvent scrutiny from the Director of Public Prosecutions, the standard of proof in criminal proceedings and the rules of evidence in criminal cases. The courts sometimes seem reluctant to dissent from ASIC’s views. The damage to the reputation of the individual concerned and the cost and stress generated may be very great for him or her.
In our submission, such civil penalty actions should only be available against those who are directors or have a very senior executive position in the corporation.

An effective way to limit the possibility of such proceedings to those at such a level would be to restrict the officers to actions against directors (including shadow or de facto directors) and “senior mangers”. The new term “senior manager” is included in the amendments which are intended to eliminate confusions due to conflicting definitions of the term “officer” and the unsatisfactorily wide definition of “executive officer”.
The term “senior manager” is to be inserted in section 9 and is included at item 78 in Schedule 1, Part 3. In relation to a corporation, it will mean a person other than a director or secretary who either:

“(i)
makes, or participates in making, decisions that affect the whole, or a substantial part, of the business of the corporation; or

(ii)
has the capacity to affect significantly the corporation’s financial standing …”
Paragraph (i) of that proposed definition provides the distinction between those officers not at such a senior level, who may be involved in an issue relating to disclosure, but do not have the authority to decide finally what is to be done.
Limitation of civil penalty actions to directors, the secretary and senior managers would, in AIRA’s submission, place the onus and deterrent or incentive effect of the threat of such an action where it should apply. It would assist in avoiding the risk that a particular officer at a less senior level may become a scapegoat or target of such actions.
2
Infringement notices and fines

AIRA is concerned about the proposals with respect to infringement notices. 

There has been an increasing weakening of protections afforded by the law to corporations and individuals. The availability of the civil penalty provisions and actions may be easier for ASIC to bring and for it to gain a verdict in its favour, but they are a questionable circumvention of the protection which the criminal laws affords the reputation and livelihood of the defendant. At least, however, they do involve the judicial system.
In the Association’s submission, the proposals to introduce infringement notices are a much more questionable circumvention of the normal processes of the law.

Under the proposals, ASIC is required to notify the entity in writing of the nature of the case against it, but if that “case” and ASIC’s statement of it are inadequate, there is no practicable way of challenging it before a truly independent arbiter.
ASIC officers, with respect to the work they do, can be very zealous and can have personal opinions which may not be shared by an independent, impartial judicial mind.
There is provision for a hearing at ASIC before its delegated officer. 
There has already been substantial experience with such hearings. There is no system in Australia of truly independent administrative hearing officers as there is in the United States. With respect to their efforts, the ASIC hearing officers may not be sufficiently objective and impartial. They have to continue to work with the senior investigators and ASIC lawyers who develop the case against someone brought to hearing. There has been no right to have full legal representation by a lawyer for the “accused” who can make submissions and cross-examine witnesses. There is a reference in the proposed amendments to representatives appearing, but that does not revive the right to proper and full legal representation. The availability of the transcript is severely limited and in the description apparently of the officer who acts for ASIC at the hearing.
The law of evidence, even of civil evidence, does not apply. The examining officers generally do not have much professional experience at conducting examinations of a witness and the quality of examination of a person required to attend to be examined can be poor. There is no provision for written submissions to be put by the “accused” or its representatives.
At least, however, those hearings which may presently be held are the subject of appeals to the Administrative Appeals Tribunal. It is not uncommon for the AAT to overturn ASIC’s decision.
ASIC may not like appeals to the AAT from its decision, but they do present an opportunity for a more impartial decision with argument from both sides. They reflect the type of protections of the legal system which should be preserved.
Yet, there is to be no appeal to the AAT from hearings on infringement notices. That may be for constitutional reasons, but there is no discussion of that.
ASIC, in recent years, has also obviously been concerned to increase its standing in the community and at governmental levels by constantly issuing media releases, in some cases in advance of any decision, that a breach has occurred. Such releases can be extremely damaging to a corporation’s reputation.
The proposed provisions for releases in the Infringement Notice provisions are required to make it clear that the compliance with the notice and payment of the fine is not an admission of guilt, or liability on the party of the entity, but such a notice will still be damaging to the entity’s reputation and standing.
The way in which the proposals are structured may be intended to avoid constitutional limits on those who may exercise Commonwealth judicial powers to inflict penalties. Yet, those are a fundamental part of the constitutional rights of Australians. 
It is an error in the Association’s submission to circumvent them in order to provide an administrative agency with power to punish as it thinks fit. It is also regrettable that there is no frank discussion in the commentary of that aspect.

There is a concern also that the introduction of the system of infringement notices will be the “thin end of the wedge”. Once the approach is adopted, it could be extended to other areas under ASIC regulation. Within the limits of what the provisions allow, ASIC would be able to assert its views unchecked for practical purposes by the important protections currently afforded by the judicial and administrative appeals system.
The rationale for the infringement notice provisions in Part 8 of CLERP 9 at page 142 following, repeated in Part 2 of Chapter 6 of the Commentary, is also not convincing.
On the one hand, at page 147 of CLERP 9, it is said that:

“The key issue in relation to the procedures through which penalties may be imposed in relation to contraventions of the continuous disclosure provisions is the extent to which they strike an appropriate balance between the need to provide an effective and credible deterrent to contraventions and the need to maintain appropriate procedural safeguards that reflect the seriousness of the penalty involved.”
Yet, having discussed the need for a more flexible system of penalties, at page 148, CLERP 9 asserts in respect of infringement notices that:

“This mechanism is not intended to amount to the imposition of a penalty by ASIC. Instead it is intended to provide a mechanism through which an entity that in ASIC’s opinion has contravened the continuous disclosure provisions of the Corporations Act may forestall an application to the courts by ASIC for the imposition of a financial penalty in relation to the contravention.”
That assertion of the reasons for the proposals is repeated at paragraph 445 of Chapter 6 in the Commentary.
The discussion does not face up squarely to the constitutional issues and the issues of gradual erosion of the rights of entities and individuals.
The Association appreciates the opportunity to provide comments on the draft Bill and would be very happy to continue to be involved in any further consultation.

Yours sincerely
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