5 November 2003

The Secretary

Parliamentary Joint Committee on Corporations and Financial Services

Room SG.64

Parliament House 

CANBERRA ACT 2600

Dear Chairman,

Inquiry into the exposure draft bill, CLERP (Audit Reform & Disclosure) Bill, and relevant related matters

FOREWORD

The release of the draft of CLERP 9 (Audit Reform & Corporate Disclosure) has prompted much debate and should be seen that when it finally is passed into law it will be an improvement on what presently exits for auditing and corporate disclosure.  

The collapse of HIH could possibly be classified as one of the largest financial disasters in Australian corporate history and has therefore put the onus on CLERP 9 to deliver changes to strengthen our corporate disclosure framework and enhance audit regulation. 

The draft bill incorporates the recommendations of the report of the inquiry by Joint Committee of Public Accounts and Audit into” Independent Auditing by Registered Company Auditors”, the Ramsay report on “Independence of Australian Company Auditors” and the report of the HIH Royal Commission.  These bodies must be commended for their contribution to this debate and for the government in progressing that change.

After each corporate collapse changes are made to the financial system and are continually made to improve the existing system at the time, all with the right intentions hoping that those safeguards that are put in place will not require dramatic changes at a future date.  The failure in that argument is that no one can legislate for human behaviour.

INTRODUCTION  

· All political parties have Superannuation as a basic policy and support the legislation that is currently in existence.
· At all times all political parties will consider taking steps to amend and enhance legislation and systems where future changes will result in adding value to all participants.  On one hand the working Australian trying to build an asset for retirement and on the other the Government looking at security on investments and future expenditure outlays.
· It appears that the Australian population is aging and living longer, so any changes that can be made to assist the Government in a major area like Superannuation to protect and increase future retirement benefits as well as keeping Government expenditure outlays at a reasonable level has to be applauded.
· The release by the Government of the exposure draft bill, CLERP 9 can only add to helping the Government in its vital policy on Superannuation through much improved corporate disclosure thus giving greater integrity of data.
· This Inquiry is giving all Australians the opportunity to put forward views that may enhance the content already contained in the exposure draft bill.
· I feel I am qualified to put forward some ideas and would be honoured if I was given the opportunity to outline those views before the Committee.
· I am a qualified accountant with postgraduate qualifications, born in the “Baby Boomer Era” and a member of two professional bodies.  I have previously held the positions of Company Secretary and Group Financial Controller for 2 listed companies simultaneously, have worked for nearly thirty years in both commerce and not-for-profit sectors and have no affiliations with industry or political lobby groups.
FINANCIAL REPORTING

Corporate reporting, especially by listed entities is an integral part of our financial system where investment decisions are made that have can have a dramatic negative effect on our future retirement benefits as was seen with the impact as a result of the financial reporting in the US.  In Australia we have seen the collapse of HIH and other entities cause Australians to question whether present corporate reporting is acceptable and whether our safeguards are adequate to address the abuses that have been documented.   

· The direction of CLERP 9 is primarily designed to help change attitudes so that the public can gain confidence in the corporate reporting system.

· For CLERP 9 to be successful, the public must have confidence that the regulators and supervisors whose roles include the monitoring and enforcement of those rules and regulations will carry out those functions without fear or favour.

CONTINUOUS DISCLOSURE

The area of “continuous disclosure” is still a grey area, and at times the issue leaves people wondering what it is all about.
· The Australian Stock Exchange must enforce the Listing Rules without fear or favour but at times this has not been the case.  There have been times when one company will be suspended and reinstated while another escapes penalty for exactly the same issue.

· The timing of half year and annual reporting by companies can at times be best described as stretching the Rules and Law to the limit.  Companies releasing unaudited information on the very last annual reporting date as required by the Australian Stock Exchange then releasing audited annual reports 12 days business days later leaves one asking when was the unaudited information available and what power do regulators and supervisors currently have and use. 

· The timing of announcements by companies and when were they aware of that information.  I am aware of one company having a claim filed against it in the Federal Court but made no announcement until two months later.

· The reporting of results both half-yearly and yearly questions the issue of timing.  I am aware of companies announcing pre-tax results that varied between 80 and 160 percent over the previous corresponding period for half year results in March 2003.  No profit announcements were made after the Annual General Meeting, being 5 months earlier when only a couple of vague phrases were used.    

INFORMATION PROVIDED TO REGULATORS

The current draft section on “whistle blowers” needs increased support by placing greater emphasis and onus on boards of directors, supervisors and regulators.  There is no point in giving information to boards of directors, supervisors or regulators if there is not a will by them to do their utmost in taking the required action.  The Government’s draft of CLERP 9 can only be enhanced with the inclusion of that onus in legislation. 

The government would be assisted by putting in place an education programme to help change culture so that people will come forward with information in the knowledge that they are protecting the organisation and not as some current views that business will be destroying because of that action.  HIH had a devastating effect on the whole of our community and any steps taken to avert a future collapse must be seen in a positive light.

People will only provide information to regulators if they can be sure:-

· information will be acted upon immediately so that the regulators do not adopt a “too much time has passed for appropriated action to be taken”,
· that regulators and supervisors have appropriate people resources in existence, including qualified personnel with legal and or auditing experience;
· that regulators and supervisors have appropriate people resources in existence, especially of qualified personnel with practical experience gained from commercial accounting background as opposed to theory based experience gained in legal or auditing areas;
· that regulators and supervisors, apart from having an expert understanding of Accounting Standards and the Corporations Law fully understand accounting issues from a practical viewpoint;
· that the regulatory bodies are fully funded so that the issue of government funding cannot be used as an excuse for not taking action once a complaint is lodged;
· once a complaint is lodged the regulators will assist in helping the informant through the process;
· all informants will be assisted in the process and not be forgotten as was the case in the HIH saga;
· that there be an onus on the regulators to take action once they have been informed and that the officer dealing with the information be held accountable for not carrying out their duty or performing their role.
CONCLUSION 

I look forward to the day that CLERP 9 is implemented and to what legislation will be passed so as to support the government and opposition policy on Superannuation.   

I hope some day that the idea of all potential directors of listed entities undertaking a basic education programme on duties and responsibilities of directors prior to taking up their role becomes a reality and maybe becomes part of the Listing Rules.  It is possible that a basic programme like this may avert a potential collapse.   

I thank the Committee for allowing me to forward my views and would be pleased to explain the above if invited in the future.

Yours sincerely

Rodney Bennett BBus MAS FCPA FCIS
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