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Dear Dr Dermody

I wish to draw attention to some points that seem to me to be worth addressing in relation to the CLERP.

1. It is noted that the whole cast of the draft is a compliance one. I have no difficulty with that save that sometimes compliance can degenerate into a ‘tick a box’ mindset. At its worst such an orientation deprives the community of its aspirational standards. To that end may I recommend that somewhere, probably in a preamble, that the precept that enjoins aspiration to high standards rather than minimum compliance is the intention of the legislation.


2. On the matter of independence and of conflict of interest we could make some useful additions. One of the definitions of conflict of interest that we have used is ‘a conflict of interest occurs where a fact, a perception, or a belief compromised professional objective judgement’. May I commend it to you. Further, it would be helpful if we could nominate degrees of independence: thus at one end of the spectrum an auditor would be new in auditing the organisation being audited, not been connected with the organisation in any way, and never having been, or any close family member being an employee or former employee of the organisation being audited.

At the other end of the spectrum we might have an auditor who has been doing the audits for the organisation for ten years, and is a former board member of the audited organisation, with family members employed there. Given appropriate expertise, and legal phrasing, it should be possible to devise a formula wherein an unacceptable degree of financial propinquity is unacceptable. Your comment on a ‘specific duty on analysts to manage conflicts of interest goes to the heart of this question.

3. Under the ‘better disclosure to shareholders …’ note there is a precept that is intended to enhance shareholders being able to hold directors accountable. So far as it goes that is fine, but is it intended that shareholders actually control director’s remuneration. The notion that shareholders sometimes do not know the emoluments of particular directors is, in my opinion, unacceptable. The shareholders are the ‘owners’ and have every right to both know and to control particular remuneration packages.


4. Finally, the whole thrust of the legislation is to provide legal control and, presumably, redress and sanctions. On the issues addressed it does that, but new issues arise all the time. In order to give a firm base to the draft (and presumably an Act) it is, in my opinion, highly desirable that the ethical basis of the legislation be given. For example, one might debate the principle that ‘ … all information should be available to all shareholders, save where it may breach commercial confidentiality (such as patents pending), or be irrelevant to shareholders (as in personnel files of employees), or be personal rather than commercial or fiduciary (such as religious affiliation of a director)’.  One might argue that government contracts may require an amended version. For example ‘commercial in confidence should not apply to any public works or utilities’. This principle is a balance of the open-ness and honesty principle put against the right to privacy.

The clear expression of the basic ethical tenets would, I believe, be a real help to both the users of the legislation, and to the forums (such as the Courts) wherein contentious issues are resolved.

I do hope that these comments are of help, and would be pleased to give further explication if you think the ideas to be of merit.

Yours sincerely

Ronald Francis
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