Appendix 4
Superannuation Issues Diagram
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Issue 5: If so, does the liquidator have to pay the post appointment interest component and general interest charge as a priority?





Contributions are paid to the ATO and the pre-appointment administrative component, interest component and general interest charge also have a priority (s52 SG(A)A)





Issue 3: Does the liquidator have to pay interest and administrative component as a priority as it will have accrued post appointment?





Issue 2: Who are the contributions paid to? (ATO or fund)





Voluntary Administration – Deed





No SCG; pay superannuation direct to fund





After the changeover date





Prior to the changeover date





When will the superannuation be paid?





Determine whether superannuation is current or SGC





SGC 2





Current Superannuation 1








Issue 8: Does the receiver have to pay the post appointment interest component and general interest charge as a priority?





Issue 5: Once the Super is a SGC under SGC Act – does it retain its priority pursuant to s433 and 556 of Corps Act?





Issue 4: Does the receiver have to pay interest and administrative component and general interest charge as a priority as it will have accrued post appointment?





Issue 3: Who are the contributions paid to? (ATO or fund)





No SCG; pay superannuation direct to fund





After the changeover date





Prior to the changeover date





When will the superannuation be paid?





Determine whether superannuation is current or SGC





SGC 2





Liquidation





Current Superannuation 1





Type of appointment





Is there any pre-appointment superannuation outstanding?





Issue 7: Does the interest component and general interest charge continue to accrue after the date of appointment until the SGC is paid?





Issue 7: Does the interest component and general interest charge continue to accrue after the date of appointment until the SGC is paid?





Issue 6: Does the receiver have to pay the pre appointment interest and administrative components and general interest charge as a priority?





Issue 1: Do the amounts become SGC?





Issue 1: Do the amounts become SGC?





Issue 2: If the Super is taken to convert, after the date of appointment, to a SGC under SGC Act – does it retain its priority pursuant to s556 of Corps Act?





Issue 2: If the Super is taken to convert, after the date of appointment, to a SGC under SGC Act – does it retain its priority pursuant to s433 and 556 of Corps Act?





Issue 4: Does the interest component and general interest charge continue to accrue after the date of appointment until the SGC is paid?





SGC 2





Current Superannuation 1





Receivership





Other issues:�


Can a Deed be structured to avoid SGC charges?�


No other creditor is entitled to interest and penalties post appointment – so why would SGC?�


What happens if a liquidator is appointed after a receiver?�


If payments are made to the ATO as shortfall components, does this satisfy the employees claim for outstanding superannuation (as proofs may be lodged by both the ATO and the employee)?�


There are inconsistencies between the Superannuation Legislation and the Corporations Act in respect of Director’s superannuation.  Under the Corporations Act there is a limit on the amount that can be paid to Directors as a priority – there is no such limit in the Superannuation Legislation.  How should this be treated?





No further action





No





Issue 6: Does the administrator have to pay the pre appointment interest and administrative component and general interest charge as a priority?





Issue 5: Once the Super converts to SGC under SGC Act – does it retain its priority pursuant to 556 of Corps Act?





Issue 4: Does the administrator have to pay interest and administrative component and general interest charge as a priority as it will have accrued post appointment?





Issue 3: Who are the contributions paid to? (ATO or fund)





No SCG; pay superannuation direct to fund





After the changeover date





Prior to the changeover date





When will the superannuation be paid?





Determine whether superannuation is current or SGC





Issue 1: Do the amounts become SGC?








Yes





Issue 8: Does the administrator have to pay the post appointment interest component and general interest charge as a priority?








1. Current superannuation – is superannuation that is not Superannuation Guarantee Charge (“SGC”).  Superannuation converts from Superannuation to  SGC under the SGC Act if superannuation contributions are not made within 28 days of the end of the period.  This is currently 28 July for the previous financial year, though this is changing to quarterly from 1 July 2003.

2. Superannuation Guarantee Charge (“SGC”) –is superannuation outstanding after 28 days from the end of the period.  This is the date when the amount changes from Superannuation to a SGC under the SGC Act.  Currently, the date is 28 July for the previous financial year, though this is changing to quarterly from 1 July 2003.


