Appendix 3


IPAA’s summary of the most important outstanding recommendations

The Report of the Working Party on the Review of the regulation of Corporate Insolvency Practitioners

· Corporate and Personal Insolvency Regulatory Systems - The Government should examine further the costs and benefits of establishing a merged regulatory framework for personal and corporate insolvency with separate ‘tickets’ for each area of practice.

· Categories of Practitioners -  The two categories of official and registered liquidators may need to be retained in the short term. In the longer term, the distinction should be removed in favour of a system whereby the court may sanction any nominated registered liquidator to perform a court-ordered administration.

· Entry Requirements - The entry requirements for registered liquidators should be broadened so that persons with various combinations of qualifications and experience would be eligible to apply for registration. In addition, all applicants should be required to successfully complete a specialised course or examination in insolvency practice, or demonstrate equivalent knowledge, as approved by the registering authority, and satisfy ‘fit and proper person’ requirements.

· Continuing Education - There should be an ongoing requirement for practitioners to undergo continuing professional education as agreed between the professional bodies and the ASC. The professional bodies and the ASC would specify continuing education programs administered by the professional bodies and review these at least every two years.

· Ongoing Work Experience - The ASC should be permitted to require a registered liquidator who does not perform any substantive insolvency work over a period of five years [or an official liquidator who does not perform any substantive insolvency work over a period of two years], to show cause why his or her registration (or official status) should not be cancelled.

· Ongoing Reporting - The utility of the periodic report required to be prepared by practitioners would be enhanced if it:

· was made into an annual statement, rather than triennial; and

· required practitioners to provide, in addition to personal particulars:

· certification of professional development courses undertaken;

· a summary of insolvency work undertaken; and

· details of professional indemnity insurance.

For ongoing periodic reporting requirements which overlap with requirements imposed by the professional bodies, there could be a streamlined system whereby practitioners could comply merely by providing evidence of continuing membership of a professional body.

Failure to comply with the ongoing requirements in respect of such matters would allow the ASC to issue a notice requiring the practitioner to show cause why he or she should not be deregistered and the ASC should have powers to deregister a practitioner if not satisfied with the response.

· Appointment - In the long term, consideration be given to changing the Corporations Law framework to minimise the distinction between court-ordered and voluntary liquidations in terms of the qualifications and appointment of liquidators. The Working Party envisages that these changes would see the abolition of the category of official liquidator altogether.

The rules relating to the selection of liquidators by the court should be made part of the Corporations Law in order to establish uniformity across jurisdictions.

· Selection System - The system for appointments of corporate insolvency practitioners by the court should be based on nomination by the petitioning creditor with a ‘back up’ rotation system if the nomination is not or cannot be made successfully. The court should be given power to reject a nomination on its own motion or on the application of an interested party.

Entry on the backup rotation system should be compulsory for all official liquidators pending abolition of that class and/or establishment of a funding mechanism for assetless administrations.

· Assetless Administrations - A levy should be imposed on all companies, either at the time of incorporation or as part of the annual return fee, as a means of funding assetless administrations. The fund should be administered by the ASC and should apply to compulsory liquidations where there are no assets. It should provide liquidators with enough funds to prepare a report to creditors and a report to the ASC.

The ASC should liaise with practitioners to develop guidelines about the content of reports, particularly in cases of assetless companies, which should serve to avoid needless work on the part of the practitioners.

· Duties and Responsibilities of Controllers - The burden of the administrative requirements on controllers and managing controllers should be reduced while still maintaining an adequate level of protection for third parties by addressing both the scope, and the content, of the obligations.

The ASC should become the source of public information concerning controllerships and the Gazettal requirements should be abolished.

All controllers should be required to notify the ASC and the chargor company that they have been appointed over corporate property and the nature of the property concerned.

All controllers should be required to provide a ‘status update’ every six months after appointment which details the property still subject to the controllership and any property which has been disposed of or returned.

All controllers should be required to provide a final report to the ASC when an appointment has lapsed due to disposal or return of the assets concerned and, where applicable, provide a report on sale proceeds and dispersal of proceeds.

Managing controllers should be redefined to include only those controllers who have taken control or possession of the whole or substantially the whole of a company’s assets or those controllers who actually exercise powers of management (with the question of what is substantial left to the common law).

The company officers should be responsible for preparing and lodging a report as to affairs when a controller is appointed and, if an extension of time is needed, they should be required to apply to the ASC (rather than to the controller).

Controllers other than managing controllers should be required to lodge a notice with the ASC commenting on the report as to affairs provided by the company officers within one month of receiving the report.

Managing controllers should be required to prepare and lodge a separate report as to affairs within two months of appointment and that report should include comments on the report as to affairs prepared by the company officers.

Only managing controllers should be subject to a requirement to open a separate bank account where they have received money which is required to be accounted for.

Managing controllers should be required to report possible misconduct on the

part of company officers to the ASC.

The suitability of the forms required to be lodged by controllers should be

reviewed.

CASAC report on Voluntary Administrations

· Recommendation 2. The time for holding the first meeting should be increased to 8 business days after the beginning of the administration, with 5 business days’ notice of the meeting to creditors. 

· Recommendation 6. The period for holding the major meeting should be extended to 25 business days, with a new convening period of 20 business days. 

The administrator should be permitted to hold the major meeting before the end of the convening period. 

· Recommendation 7. The convening period time should be calculated from the day after the administration begins. 

· Recommendation 17. Any person should be permitted to vote for or against any resolution in accordance with a special proxy, whether or not that vote is to the person’s financial advantage. 

· Recommendation 19. Employees should be permitted to vote on a deed of company arrangement as creditors, even if they have priority under that deed. 

· Recommendation 20. The court should be able to order that creditors who are also the owners of property that is pooled in a single enterprise forming part of the company’s business should be a class of creditors for the purpose of voting on a deed of company arrangement. The deed should bind all those creditors if a majority in number, and three quarters in value, of those present and voting vote to accept the deed. 

· Recommendation 22. Persons who hold property of a company under administration as security under a lien or pledge should be entitled to retain possession of that property. However, they should not be entitled to exercise any rights under the lien or pledge to sell that property during the course of a voluntary administration. 

· Recommendation 23. 
· Administrators should have a right to sell property subject to liens, pledges and reservation of title clauses, provided that the property is sold as part of the ordinary business of the company or as part of a sale of the business as a going concern to a third party. For the purpose of determining “the ordinary business of a company”, any demand by a reservation of title creditor to return property should not, of itself, take any subsequent sale outside the ordinary business of the company. Likewise, a sale of property subject to a lien or pledge should not be outside the ordinary business of a company merely because the lienee or pledgee has possession of that property. 

· Lienees, pledgees or reservation of title creditors should have a right to apply to the court if they consider that they will be prejudiced if the sale of the property were to proceed. 

· Where that property is also subject to a charge, the administrator may sell the property only if the sale is in the ordinary course of business, with the written consent of the chargee or with the leave of the court. 

· Potential purchasers should have a statutory right of reasonable access to inspect any property held by lienees or pledgees. 

· The purchaser should obtain clear title to the property being sold, including the right to possession.

· Administrators who exercise these rights of sale should have an immunity from any action in conversion. 

· In the case of property subject to liens and pledges, the administrator’s right should be subject to an obligation to retain the amount secured by the lien or pledge and by any other security over the property having a higher priority in law or equity than the lien or pledge, for payment to the holders of those securities. If the administrator sells the property for a lower amount, the administrator should be personally liable for the shortfall. 

· In the case of property subject to a reservation of title clause, the administrator’s right should be subject to an obligation to retain the invoice price of the property and any amount due to a person with a higher priority over that property, for distribution to the reservation of title creditor and that other person, if any. If the administrator sells the property for a lower amount, the administrator should be personally liable for the shortfall. 

· Administrators should have a right to apply to the court for an order enabling them to sell property held by lienees or pledgees or subject to a reservation of title clause without incurring personal liability where that immunity from liability would be reasonable in all the circumstances. 

· Recommendation 24. 
· Except where another creditor has a higher priority, the administrator may agree to a lienee, pledgee or reservation of title creditor selling the property and retaining an amount to cover the relevant debt (and returning any surplus to the administrator). Where this occurs, the administrator would have no personal liability to the selling creditor, even where the sale price is less than the debt. 

· Creditors should not be able to exercise rights of sale under distress for rent, or workers’ liens, during an administration. 

· Recommendation 29. The prescribed provision dealing with making claims should be amended by: 

· adding the words “with such modifications as may be necessary” 

· stating that a reference to “the relevant date” means a reference to the date of the administrator’s appointment 

· referring to the regulations which deal with proof of debt procedures in a liquidation. 

· Recommendation 30. The prescribed provision dealing with priority payments under a deed of company arrangement should incorporate all the priority provisions, not just s 556. 

· Recommendation 32. The prescribed provisions should provide for, rather than require, the establishment of a committee of inspection. 

· Recommendation 34. It should be made clear that a debt which is extinguished by entry into a deed of company arrangement, and which by its terms would have otherwise survived, is deemed not to have been extinguished for the purpose of enforcing a related guarantee or indemnity. 

· Recommendation 37. The administrator of a company should be permitted to consent to a transfer of shares in the company or an alteration in the status of the company’s members if such a transaction is, in the administrator’s opinion, in the best interests of the creditors of the company. The court should continue to have the power, on application by the prospective transferor or transferee of the shares, to consent to a transfer of shares or an alteration in the status of a company’s members. An application to the court should only be permissible where the administrator has refused to consent to the transfer. 

· Recommendation 38. Administrators should be able to obtain approval of their fees: 

· by agreement between the administrator and the committee of creditors 

· by resolution of creditors generally where they have notice that this matter is to be considered, or 

· by the court. 

If a meeting of creditors is convened for this purpose after the administration has concluded, the cost of the meeting should be an expense of the administrator personally, without any right of indemnity out of the company’s property. 

The administrator’s report to creditors should include a disclosure of the administrator’s past and projected fees and expenses. 

· Recommendation 40. An administrator should not be taken to have adopted any employment contract entered into by the company unless the administrator does so expressly in writing. It should be made clear that any adoption of an employment contract only relates to entitlements that accrue during the period of the administration. Any Federal, State or Territory legislation relating to employment contracts that is inconsistent with this recommendation should be overridden. 

An administrator of a company should be personally liable for the wages of the company’s employees who continue to provide services with the administrator’s express or implied authority. An administrator should not be taken to have given implied authority for the provision of services by an employee of whom the administrator was unaware, provided that the administrator has taken all reasonable steps to identify all the company’s employees. 

· Recommendation 41. An administrator’s right of indemnity should cover any personal liabilities incurred by an administrator in the due performance of the administrator’s duties, other than liabilities incurred in bad faith or negligently. 

· Recommendation 42. Deed administrators should only have a power to sell existing shares in the company either with the prior approval of the holder of those shares or with the leave of the court. Members, creditors and the Commission should have standing to oppose a court application for leave. 

· Recommendation 44. The court should have the power, on application by a creditor of a company, to make an order appointing an administrator to that company.

· Recommendation 45. The Corporations Law should explicitly provide that the directors of a company to which a liquidator or provisional liquidator has been appointed cannot appoint an administrator. 

· Recommendation 46. The Corporations Law should explicitly provide that a chargee over all or substantially all the property of a company to which a liquidator or provisional liquidator has been appointed cannot appoint an administrator. 

· Recommendation 47. A liquidator should be entitled to appoint himself or herself as administrator: 

· with the approval of the creditors of the company, or 

· with the leave of the court. 

· Recommendation 48. The leave of the court or the approval of creditors should be required for a liquidator or provisional liquidator to appoint his or her business partner, employee or employer as administrator of a company. 

· Recommendation 49. A deed administrator should have the right to apply to the court for an order terminating a winding up. In determining that application, the court should be directed to have regard to: 

· any misconduct of the company’s officers reported by the administrator, the liquidator or the Commission 

· the commercial decision of creditors in accepting the deed of company arrangement 

· whether the deed of company arrangement would leave the company insolvent, and 

· such other matters as the court thinks fit. 

· Recommendation 50. In addition to the Commission, a creditor or a member of a company, a liquidator or provisional liquidator who has put the company into administration should have the right to apply to the court for replacement of an administrator. 

· Recommendation 51. Transactions that take place during the course of a voluntary administration (including during the administration of a deed) that precedes any form of court or voluntary winding up, other than: 

· transactions performed by or with the authority of an administrator or a deed administrator (even if in fact performed by the directors) 

· transactions that are specifically authorised by a deed of company arrangement and carried out by the administrator of that deed 

should be subject to the voidable transaction provisions. 

· Recommendation 52. Where: 

· a company goes into liquidation after a voluntary administration 

· an application for winding up has been made before the commencement of the administration, and 

· the winding up application has not been dismissed 

the relation-back day should be the day on which the application for the winding up order was filed (regardless of whether the company is wound up by virtue of that application), not the date of the appointment of the administrator. Dispositions by the administrator are not to constitute voidable dispositions. 

· Recommendation 54. Creditors should have the right to appoint their own nominee as liquidator when a company under administration goes into winding up. If creditors do not appoint their own nominee, the administrator or deed administrator should become the liquidator. 

· Recommendation 55. Where a liquidation follows a deed of company arrangement, post-deed creditors should have no statutory priority, except where the deed administrator is personally liable for debts covered by s 556(1)(a). 

Creditors voting at the major meeting should have the right to include in a deed of company arrangement any other form of priority for post-deed creditors. 

The current priority rights for debts incurred by administrators should remain. 

· Recommendation 57. There should be no exemption from the takeover provisions for an acquisition of shares pursuant to a voluntary administration. 

· Recommendation 58. There should be an exemption from the fundraising provisions for offers or invitations to creditors to exchange debt for equity under a deed of company arrangement. 

· Recommendation 59. All references to days in Part 5.3A should be to “business days”. 

· Recommendation 60. Any company that changes its name during the course of, or in the 6 months before, a voluntary administration should be required to disclose its former, as well as its current, name on its public documents for the period of that administration or any subsequent liquidation. 
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