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31st January 2003

The Secretary

Parliamentary Joint Committee on 

Corporations & Financial Services

Room SG 64

Parliament House

CANBERRA ACT 2600

Dear Sir

INQUIRY INTO AUSTRALIA’S INSOLVENCY LAWS

I have pleasure in presenting this submission on two aspects of Australia’s insolvency laws.

We are small/medium insolvency practice and the comments in this submission are derived directly from our experience as insolvency practitioners.

Procedure For Appointing A Liquidator In A Creditors Voluntary Liquidation

It should be as quick and as easy to put a company into liquidation as a creditors voluntary liquidation as it is to put a company into Voluntary Administration

Many companies are placed into voluntary administration as a fast track into liquidation.  In these cases, there is no desire or ability to propose a Deed of Company Arrangement and in many cases the business has long since been sold or closed down.  

In such situations the most suitable insolvency procedure is a winding up as a creditors voluntary winding up.  The reasons that the directors of such companies want to use the voluntary administration procedure instead of the creditors voluntary liquidation procedure appear to be as follows:

Penalty Notices issued by the Australian Taxation Office against directors of a company for outstanding GST and PAYG have the affect of making the directors personally liable to the ATO for the company’s liability.  

Two means for avoiding personal liability offered in the Penalty Notices are for the directors to appoint an administrator or liquidator to the company within 14 days of service of the notice.  Often, by the time the directors receive the notices, get advice from their accountant or solicitor, many of the 14 days in which to avail themselves of the alternative to avoid personal liability have passed.  They may only have one or two days in which to do something before they become personally liable for the outstanding tax.  

It would take a minimum of seven days to place the company into liquidation as a creditors voluntary liquidation whereas an administrator can be appointed at the stroke of a pen.  The sensible decision in those circumstances is of course to appoint an administrator and thus be certain of avoiding personal liability.  

In these circumstances, the companies will invariably be placed into liquidation at the second meeting of creditors pursuant to Section 439A of the Corporations Act, there never being any ability or intention to do anything other than going into liquidation.

Many directors are uncomfortable with the hiatus period (a minimum of seven days) between them having instructed an insolvency practitioner to place a company into liquidation and the date of the members and creditors meetings that actually place the company into liquidation.  They are uncertain about their position and are hesitant to exercise their powers as directors.  They may be at risk of personal liability for any debts incurred during that time.  They generally prefer to hand control of the business and assets over to the insolvency practitioner immediately.  Creditors and suppliers may also be uneasy during this period and would prefer that the insolvency practitioner take immediate control of the business and assets of the company. 

Using the voluntary administration procedure to place a company into liquidation is more time consuming and expensive than using the creditors voluntary liquidation procedure.  This is because: 

· the administrator is required to convene, prepare for and conduct two meeting of creditors instead of the one meeting required for a creditors voluntary liquidation.

· the administrator is required to investigate the business and affairs of the company pursuant to Section 438A of the Act and report to creditors pursuant to Section 439A(4) of the Act.

This is all before the company is actually placed in liquidation by the vote of creditors at the creditors meeting held pursuant to Section 439A(1) of the Act.  

What I think is required is that directors should be able to appoint a liquidator to the company in the same manner and as easily as they are able to appoint an administrator; this is, immediately.  

The liquidator should then be required to convene a meeting of creditors within seven days of being appointed.  Creditors would have the power to replace the liquidator with another liquidator at that meeting.

The liquidator would then proceed to realise the assets of the company, investigate its affairs and past transactions and report to creditors and the ASIC.  

Independence of Administrators

Administrators appointed to companies should be required to send creditors a Statement of Independence which should inform creditors of any relationship or involvement the directors has had with the company or its directors.  

This Statement of Independence should be sent to creditors with the correspondence informing creditors of the administrator’s appointment and convening the first meeting of creditors pursuant to Section 436E of the Act.

At the first meeting of creditors pursuant to Section 436E of the Act, creditors have the right to replace the administrator appointed by the directors.  On some occasions, a creditor will move to replace the administrator for no reason other than he has been appointed by the directors.  

In tandem with the requirement for administrators to send creditors a Statement of Independence, I think that any creditor who moves a motion at a creditors meeting pursuant to Section 436E of the Act to replace the administrator should be required to make a statement to the meeting as to the reasons why he believes the incumbent administrator should be replaced.  

This is fair to the other creditors at the meeting because they are being asked to vote upon a motion to replace the administrator; the creditor moving the motion should make his case for the motion publicly at the meeting.  It is also fair on the incumbent administrator if he has had no prior relationship or involvement with the company or its directors and he has informed the creditors of that situation. 

I would be pleased to elaborate on the contents of this submission should you require it.

Yours faithfully,

Tony D’Aloia

Partner


