[image: image1.png]ASEA




[image: image1.png]

File Name: P529

31 January 2003

The Secretary 

Parliamentary Joint Committee on Corporations and Financial Services

Room SG.64

Parliament House

CANBERRA ACT 2600

E-mail: corporations.joint@aph.gov.au

Dear Secretary,

Inquiry into Australia’s Insolvency Laws

The Association of Superannuation Funds of Australia Ltd. (ASFA) would like to make this submission to the Committee’s Inquiry into Australia’s Insolvency Laws.

Our submission deals narrowly with the treatment of employee entitlements, in particular the treatment of superannuation owed upon employer insolvency.  The recent decision by the Supreme Court of Victoria regarding the Ansett collapse, where trustees of former Ansett superannuation funds took legal action against the Ansett administrators, has raised many issues regarding the treatment of superannuation (in particular defined benefits) in the current insolvency regime (Ansett Australia Ground Staff Superannuation Plan Pty Ltd and Anor v Ansett Australia Ltd and Ors (2002) VSC 576 (20 December 2002)).
Superannuation is not only an employee entitlement but also a key component of Australia’s retirement income system.  The primary mechanism for payment of superannuation remains the Superannuation Guarantee (SG), administered by the ATO.  The recent decision by the Government to require employers to make quarterly rather than annual Superannuation Guarantee contributions, effective 1 July 2003, points to the importance of improved and timely SG compliance to assure employee’s entitlements.  

While quarterly SG will go a considerable way in improving the security of employee entitlements in this area, there remain certain shortcomings in situations when an employer becomes insolvent.  

1. Powers of the ATO in Receivership / Deed of Company Arrangement Situation

The Superannuation Guarantee operates on the basis that the employer has a superannuation charge liability which may be reduced, or extinguished, by the 

employer making a contribution to a complying superannuation fund.  However, it is only when the employer fails to make the superannuation contribution by the appointed date (currently 28 July for the previous financial year – but as of 1 July 2003, 28 days after the end of the previous quarter) that the SG Charge assessment may be raised by the ATO.  

It is only when the SGC assessment is made that the ATO has any power to commence collection and recovery of the SGC under the Taxation Administration Act 1953. 

However this may be many months after an insolvency situation and in the period prior to the raising of the SGC assessment, the ATO has no priority in a pre-liquidation situation, for instance when a company is in administration or under a Deed of Company Arrangement.

ASFA Recommendation 1 – The Government should review the powers of the ATO to recover and collect superannuation payments in an insolvency situation.

2. Priority in Winding Up of a Company 

In a company liquidation, certain superannuation payments owed (including the SG, and those under awards or agreements) and SGC payments to the ATO are afforded priority as unsecured creditors (see s 52 of the Superannuation Guarantee (Administration) Act 1992 and paragraph 556(1)(e) of the Corporations Act 2001).

Though priority unsecured creditors, wages and superannuation contributions remain below secured creditors such as banks with outstanding debts, as well as other unsecured creditors such as expenses, administrators and auditors.

The decision to rank superannuation contributions below other expenses is a concern given that superannuation is not merely an employee entitlement but also a statutory obligation on employers to help meet Australia’s future retirement income needs.  

At paragraph 293 of Ansett Australia Ground Staff Superannuation Plan Pty Ltd and Anor v Ansett Australia Ltd and Ors (2002) VSC 576 (20 December 2002), Warren J notes:

“At the time that superannuation contributions were inserted in paragraph (e) the parliament could have elevated superannuation contributions to a high priority perhaps by insertion in paragraph (a). It did not in that paragraph.”

The Ansett decision also highlights the particular difficulties faced with defined benefit funds that operate under valid actuarial Funding and Solvency Certificates (FSC) under Part 9 of the Superannuation Industry (Supervision) Regulations 1994.  In respect to the Ansett decision, some superannuation legal commentators believe Warren J incorrectly found this to be a pre-existing obligation and not an expense incurred in the administration. The FSC is designed to operate to pay out terminated employees whilst protecting the benefits of any employees that remain in continuing employment. Therefore section 556(1) of Corporations Act 2001 needs to be clarified so as to confer priority on defined benefit superannuation contributions as well.

ASFA Recommendation 2 – Given the importance of superannuation, not merely to individual employees but to assist in meeting Government’s objectives in its retirement income policy for an ageing society, the Government should make appropriate amendments to give superannuation contributions a higher priority, alongside expenses at s 556(1)(a) of the Corporations Act 2001. 

3. “Before the Relevant Date” Limitation for Wages and Superannuation
The recent Ansett decision also notes the limitations of paragraph 556(1)(e) of the Corporations Act 2001 with reference to superannuation contributions made before the relevant date.  In the case of Ansett, the “relevant date” was 12 September 2001 – the day Ansett Mark I stopped flying.  As a result, Warren J found no priority was given to superannuation contributions relating to post-12 September 2001 activities.  This opens up the potential for employees working under an Administrator (as was the case in Ansett) to have no priority given to their on-going wages and entitlements if and when liquidation finally takes.

This vulnerability is heightened by the fact this limitation also applies to the ability of the ATO to collect and recover unpaid SGC in a liquidation.  Section 52 of the Superannuation Guarantee (Administration) Act 1992 grants the ATO’s priority as an unsecured creditor in terms of paragraph 566(1)(e) of the Corporations Act 2001.  The “before the relevant date” limitation could restrict the ATO’s ability to collect any SGC liability incurred after the relevant date.

ASFA Recommendation 3 – The Government should review the impact of the “before the relevant date” limitation on the ability of the ATO, trustees and employees to recover and collect unpaid superannuation contributions, particularly for companies operating under an Administrator.

4. Exclusion of Superannuation from Employee Entitlements Safety Net Regime

Unlike wage and leave entitlements, superannuation payments are not covered by the Commonwealth Government’s employee entitlement safety net regime.  This scheme provides a back-up if employees are unsuccessful in securing unpaid wages and benefits in a liquidation situation.

ASFA Recommendation 4 – The Government should consider the inclusion of superannuation contributions in the Commonwealth employee entitlements scheme.

5. Use of Deeds of Company Arrangement to Undermine Superannuation Entitlements

ASFA also has concerns that Administrators are able to unilaterally implement a Deed of Company Arrangement that relegates superannuation funds with a shortfall to the position of ordinary unsecured creditors.  This has the potential to undermine certain employee entitlements and was done in the case of Ansett, where the Administrators unilaterally implemented a Deed of Company Arrangement that had the effect of placing the investment and retrenchment benefit shortfall in the Ansett Australia Superannuation Schemes’ as an ordinary unsecured creditor, thus losing all priority granted by Section 556(1)(e) of the Corporations Act 2001. 

ASFA Recommendation 5 – The Government should amend section 596AA of the Corporations Act 2001 and tie it into section 444A of the Corporations Act 2001 so as to prohibit Administrators in a Deed of Company Arrangement from varying the priorities accorded by section 556(1) of the Corporations Act 2001 in respect to employee entitlements and particularly superannuation entitlements.

If you have any questions or comments on the items raised in this submission, please feel free to contact Dr Brad Pragnell on 02 9264 9300.

Yours sincerely,

Philippa Smith

Chief Executive Officer
The Association of Superannuation Funds of Australia Limited ABN 29 002 786 290 ACN 002 786 290

ASFA Website: www.superannuation.asn.au

