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SUBMISSION TO SENATE COMMUNITY AFFAIRS REFERENCES COMMITTEE INQUIRY INTO CHILDREN IN INSTITUTIONAL CARE

By 

The Whistleblower’s Action Group Qld (Inc).

Why are we here?

The recent Queensland Government attention to child sexual abuse is a belated admission by our elected representatives that the problem is endemic. The purpose of this submission is to highlight to the Senate that those within our society who have a duty to protect and a duty of care have not only failed to discharge their responsibilities, but have often failed in circumstances where they made a conscious choice to act contrary to the law and societal ethics.

Whistleblowers have personal experience of the practices used by those in power to abrogate their responsibilities and cover their tracks. This is because whistleblowers are people who have stood up because of an issue, only to be brought down by a system that is designed to circumvent law and the administration of justice. This submission will outline the extent to which those in power have covered up Queensland allegations and investigations into child abuse. 

The Whistleblower’s Action Group Qld (Inc) is deeply concerned with the cover up of child abuse. While the ambit of this inquiry covers only the abuse of children in institutional care, the broader picture must be considered to place the problem in perspective.  Whistleblowers are all to aware of the practice of drawing boundaries around bits of a problem is one of the tactics used to subvert responsibility in the Westminster system. It allows Ministers to defend themselves as acting on “advice”, when they know only too well that the “advice” is bound to exclude contextual evidence which would place the ethics of their decision in a different light.

The Whistleblower’s Action Group view on child abuse is that a prerequisite for addressing the problem (and many other issues impacting on the individual) would be the introduction of a Bill of Rights into Australian Law. However, it seems clear that this is not what the politicians, political parties or bureaucrats in our present system want. This is evident from the findings of both the Queensland and New South Wales Inquiries into a Bill of Rights

Why should a Bill of Rights be a prerequisite?

Because the abuse of any person is demeaning, and the abuse of children is not only demeaning, but is repugnant and criminal. The laws of our country reflect this. Yet child abuse has, it would appear, proliferates – not because of the law but because of the culture of those who administers the law and the private interests of those who protect the culture. A Bill of Rights would allow the individual to challenge that culture.  

Whistleblowers realise that many of those who facilitate the protection of the current system do so because, knowingly or not, they act on poor advice or are unable to comprehend the magnitude of the problem. Where there is an apparent inability to comprehend – as evidenced by the apparent perceptions of the former Governor-General of Australia of past decisions he had made – the case is made to trigger alternative societal mechanisms to address the problem. But too often in Australia we see senior bureaucrats selected for their political affiliations or long service to particular political ends and who are compromised long before they reach the position in which they exercise significant decision making responsibilities. Such individuals are primed to any advice which is put before them and to defend a flawed system of justice and accountability to the end – because it is the flawed system that has put them where they are.

Whistleblowers have been hammering at the doors of elected representatives to get these problems addressed. But all they have seen is Governments bowing to the pressure of the bureaucrats they have appointed and deflecting the issue onto dead-end inquiries and “too hard” baskets.

With this context in mind, the members of the Whistleblowers Action Group believe that this submission falls within the following terms of reference:


(g)
the need for public, social and legal policy to be reviewed to ensure an effective and responsive framework to deal with child abuse matters in relation to:

(i)
any systemic factors contributing to the occurrences of abuse and/or neglect,

(ii) any failure to detect or prevent these occurrences in government and non-government institutions and fostering practices, 

(iii) and any necessary changes required in current policies, practices and reporting mechanisms.

Systemic factors – the bureaucracy

The perverse public sector culture indicated above is, unfortunately, firmly entrenched in some parts of our public sector. It relies upon fear to dissuade people coming forward to lay complaints, and on secrecy to manipulate the investigation of any complaints that are made. This is evident in the first line of defence used by these administrations, which is to blame the person making the complaint for being the cause of the problem, or to accuse anyone who dares to present hard evidence of being biased or over zealous. 

A simple example will demonstrate the way this corrupt system works. A Queensland public servant “A” was recently accused of “unacceptable” behaviour by a senior manager “B” in his department. The circumstances of the case (clearly shown by documentary evidence) are that “B” created an entirely fictional set of claims to make a false allegation against “A”. When “A” asked for the false allegation to be withdrawn, “B” sought to discipline “A” for having the temerity to protest. “A” saw this a bullying. “A” made a complaint to his Director-General who ordered an investigation. The result? The investigating officer (with full knowledge that the allegation was a fiction created by “B”) suppressed all the relevant evidence and presented the false allegation to “A”s Director-General as genuine with the conclusion that is was “reasonable” in the circumstances for “B” to discipline “A”. The Director-General dismissed “A”s complaints of a false allegation and bullying. Would the Director-General say he acted properly if he was brought face to face with the true circumstances of the complaint, or simply that he acted in accordance with his “advice”? Today that same Director-General is being quizzed about his actions in failing to act on past situations of child abuse in Queensland. He is defending actions on the basis of the advice he was given. The media’s main interest appears to be whether he was paid a performance bonus. 

Whether a senior bureaucrat in this type of situation is genuinely misled or knows he is being misled, our bureaucracies ensures that barriers will be raised to prevent any substantive issues from being addressed. 

The Legal System

The second point that we make is that the present legal system is another cause of concern. In their wisdom, governments have made their respective Supreme Courts or Federal Court the reviewer of decisions in which the government or government bureaucracy is the decision maker. The problem with this is that the ordinary person who has a grievance simply does not have the finances to go to Court fight for their rights. Almost all victims of child abuse fall into this category. The double tragedy is that victims carry emotional problems associated with the abuse and, if and when they ever get the resources and the will to take action, the stress associated with court can sometimes exacerbate the effects of the original abuse. This is not to say that the accused do not have the right to defend themselves vigorously. It is simply that justice is more likely to be done, with less damage to the victim, if the system ensures that detected cases of abuse are dealt with as soon as they become known.

Another problem is that the government, their departments and other organisations have a wide range of strategies to hinder an individual seeking relief through the Courts. An example of this base is the thirty-year fight by Verwayen
 in respect of the Voyager collision for compensation. Would any politician or bureaucrat proudly stand forward and say, “I did that.” Yet some people – perhaps many people – worked to ensure Verwayen’s thirty-year fight. Did they act in the public interest? Are their careers any the better or worse for it? These are questions that need to be posed because they shed light on another facet of justice.

Whistleblowers believe that in most cases the protection is extended not to protect the perpetrator, but to protect the name of the organisation. This is becoming increasingly apparent from the evidence of a number of recent inquiries. It is an issue that our media have been slow to identify and open up for debate. Note the words of Attorney General Thomas F. Reilly in his opening remarks regarding a situation with the Boston Catholic Church in the United States, on 24 July 2003:

In early January 2002, Cardinal Law, under pressure from the media, announced that in the future the archdiocese would report future allegations of clergy sexual abuse to law enforcement. I, along with others, questioned why wasn't he reporting past allegations. Knowing what we know now, he [Law] was still trying in January of 2002 to preserve the secrecy of the past, and that is what caused us to set out to find the truth: What happened, why it happened, and what needs to be done so that something of this magnitude never ever happens again. What we have found, what we have learned, and what we have documented through this investigation borders, as I said before, on the unbelievable. The duration of it -- six decades of sexual abuse of children by members of the Catholic clergy -- the magnitude of it is simply staggering.

The secrecy of the past, the careers of those involved, the reputations of the organisation are the only things of importance. An inquiring media would look past such issues to get to the root of the problem. But there are few journalists and fewer media outlets in Australia prepared to take on governments. And they have let the children of this country down. Attorney-General’s Reilly report goes on to say:

The conduct of the leadership and senior management, while not criminal, was absolutely deplorable. Any claim that the cardinal or senior management didn't know what was going on is simply not credible. They knew full well that children were being sexually abused. Yet time after time, decision after decision, when they were tested, when they were forced and faced with the choice between protecting children and protecting the reputation of the church and the priest abusers, they chose secrecy, and they chose to protect the church at the expense of children. In effect, they sacrificed children for many, years.

Is it any different in Australia where governments and bureaucracies have manipulated the justice system to their own advantage, to achieve their ends. Where does the victim turn then? Who will protect them? When forced to make the choice, the very structures that are responsible for preserving the framework and fabric of our society haven chosen corruption and secrecy. The victim is left exposed. It has only through the efforts of whistleblowers and other like-minded people that such matters come before the Senate.

Circumstances leading up to the present

The situation in Queensland at the moment is that even the legal system is very deeply concerned at the ease with which Courts and Judicial Investigations in the State can and have been misled. This concern was recently emphasised by the Chief Justice of Queensland, Paul de Jersey:    

The courts also rely on a lawyer's duty to the court, and the law predominates over the duty to the client. A lawyer must not actively mislead the court. But the duty goes further: a lawyer is, for example, obliged to refer the court to directly relevant legislation or case authority even if it dooms the client's case.
 

Although the Chief Justice was talking about another issue, his words hold a very powerful and important message. He recognises the importance of the independent judiciary and the obligations that imposes on the legal practitioner. Would a similar obligation rest on a public servant so that in presenting advice an obligation to the public predominates over an assumed political preference? By the definition of “public servant” it must. Yet such is clearly not the case in practice.

Indeed, the Chief Justice’s words had already been lost on the very organisation established to investigate criminal activities against children in Queensland. Queensland had a standing Royal Commission in the Criminal Justice Commission (CJC) 
 with the power to investigate allegations of child sexual abuse. Yet, as whistleblowers know to their cost, the CJC went the other way and joined the bureaucracy in denying that such conduct existed.

The situation in Queensland

The Queensland Police Service ultimately receives all complaints of child abuse in Queensland, with complaints being channelled to the Sexual Offenders Squad. The Queensland Police Service has the power to investigate and lay criminal charges in the name of the Crown. 

In the past, over a period of some years, complaints received by the Queensland Police Service showed a pattern that pointed to predatory paedophile behaviour by certain individuals.
  Members of the Sexual Offender’s Squad involved in the investigation sought permission to search for the further evidence they needed to establish the offences and support the laying of charges. However, according to these police officers, they were prevented from carrying out their investigations because some senior police demanded that the investigators present a full report detailing the evidence to be relied upon and the aims and objective for the search warrant some 48 hours before any warrants were executed.  This was not a normal requirement for approving a search warrant and clearly had the potential to stymie the investigation by circulating intelligence that the Sexual Offenders Squad had uncovered. The investigation was mainly interested in judicial figures. 

The Kimmins Inquiry

Former District Court Judge Jack Kimmins was hired by the CJC to conduct an investigation into paedophilia. The inquiry essentially looked into past police investigations into paedophilia and it was on this area that the credibility of the whole inquiry rested. If it could be shown that there had been a cover-up of past investigations then serious questions would have to be the status quo would be preserved if the Inquiry cast doubt on the credibility of the investigating police officers.

The abovementioned members of the Sexual Offenders Squad raised the issue of their stalled investigation, mentioned above. The two police gave their evidence and the CJC brought forward the former Superintendent and Inspector in charge of the Sexual Offenders Squad to challenge their claims.

The most disturbing aspect of the arranging evidence for the Inquiry is that the CJC had prior knowledge that the Queensland Director of Prosecutions had already destroyed the former Superintendent’s credibility. They knew that the Director of prosecutions had written a memorandum concerning the Superintendent in which he had stated, in as many words, that he was not a man to be trusted, The CJC had this advice, and had acknowledged that the Superintendent could, and should, have been charged with official misconduct instead of being allowed to retire with full benefits. Other people knew too: the then Attorney-General, the then Minister for Police, the Commissioner of Police and the then Chairman of the Parliamentary Criminal Justice Committee. None uttered one word of protest.

The CJC  yet conceitedly wheeled out the former Superintendent to discredit the investigating police officers and the people of Queensland were deceived into believing that he must be a credible witness. Ironically the Counsel assisting the Inquiry had worked with the former Superintendent in the Fitzgerald Inquiry, forerunner to the CJC. In some organisations in Queensland, it is a close-knit community. 

In his findings, Kimmins noted that the Superintendent and Inspector in charge of the Sexual Offenders Squad were subject to a greater degree of scrutiny and accountability than the investigators themselves and that they were of the opinion that in every instance the assertions on which the request for a search warrant was based were without foundation. Kimmins stated that he preferred the senior officers accounts to those of the investigating officers in the Sexual Offenders Squad. 

Withholding the vital information

What Kimmins did not know (or we are assuming that he didn’t know) was that the evidence of the former Superintendent that he relied upon to discredit the investigating officers was worthless. No less a figure that the State’s Director of Prosecutions had compiled a report which stated that the Superintendent had committed criminal offences and could not be trusted.  The CJC and almost everyone else associated with the Inquiry had to know that. But the public were not told that the former Superintendent was worthless as a witness.

But the former inspector at the Sexual Offenders Squad had also given evidence challenging the evidence of the investigating officers. Wasn’t he, at least, credible if the Superintendent was not? Unfortunately, that question must be answered in the negative. At some time in the past a complaint involving child sex offences had been made involving a person in the public view. The matter was politically sensitive but investigation was stymied because the file was “lost” for three and a half years. The file was eventually found in the former Inspector’s office. The Kimmins Inquiry considered this issue and found no impropriety on any police officer. So the credibility of both the former Superintendent and Inspector was preserved, the claims of the investigating officers were dismissed and the “good name” of the organisation was preserved. Everyone can be happy – except the victims.

This entire episode needs to be seriously questioned. But as one looks back on the history of what has happened in Queensland, there are many serious questions to be answered. The following is only a brief outline of what is already in the public arena.

Case 1. 

Witness X is working within the Criminal Justice Commission and is assigned to investigate paedophilia files within Queensland. The witness is assigned to investigate a number of files, one relates to an Island in the Whitsunday group to which it is alleged Asian children are brought to for sexual activities. The witness is told to write off the files and questions the order. The witness is subjected to a CJC Star Chamber on another matter and loses his employment. He now lives interstate.

Case 2.

From the pages of the Kimmins Report, Ms Lorraine Bird
 raises concerns of paedophilia in the Whitsunday islands and Mackay area. One of her complaints was that a young Filipino boy holidaying at Hamilton Island was sexually abused. Her complaints become part of the Kimmins Inquiry into paedophilia in Queensland. Ms Bird’s complaints are dismissed. These inquiries appear to reflect the issues that Witness X was working on.

Case 3.

Children’s Commissioner Norm Alford makes claims in a report to Parliament that paedophilia exists in Queensland and has a series of public disputes with the CJC. Mr Alford has retaliatory allegations made against him. The CJC investigates and he is criminally charged. A jury finds him not guilty.

Case 4

There is evidence that former Superintendent used by Kimmins to discredit the investigating police officers was friendly with and protected by a senior journalist from a major Brisbane newspaper. This had the effect of biasing any information about the former Superintendent’s activities that reached the public arena.

Case 5

The Heiner documents case started with the shredding of documents by the Cabinet of the Goss government in Queensland. Since then, as the evidence unfolded, it has become apparent that the chief motive was to cover-up of the abuse of children in government institutions. 

Conclusion

Although the present Senate inquiry is restricted to institutional care, we believe that this submission will highlight the need to widen the terms of the inquiry or call for a Royal Commission. There are many important questions that need to be asked of people in positions of trust and power. The Senate will be aware that we live in a democracy and like to believe that we are all subject to the rule of law. The Senate might also be aware that it is a house of review, and in a State that lacks a house of review, the citizens are denied an important avenue of access to and chamber for consideration of important social issues.

Ignoring the claims in this submission will cause further loss of faith in the administration of justice in our country. Queensland whistleblowers are prepared to give more detailed evidence to the Senate Inquiry and will back up their claims with a paper trail that shows what is happening in our State and society. 

What is clear is that a new approach must be made concerning this situation. That approach must give the people confidence in the system as a whole, the present system is full of demons and protectionism. The problem is not complex, but requires the exposing of those who have subverted the system for their own use and gain at the expense of others within our society.  

In a democracy the public has a right to know and ask why, and the reason why the public needs to know is based on the fact that it took thousands of years to establish the rule of law upon which civilised life depends and that for hundreds of years the rule of law has been accepted as the basis of civilised life. Yet in today’s society it is the only dream that those who have been abuse have, it is the only hope they have, that the rule of law will protect them.  The reality is that to solve the problem requires all to assist, without that effort, their voice cry silently and alone in a wilderness.

Whistleblowers have compiled the evidence of this submission from the public record. It is tangible, free, available to all, including government authorities and the media, but most of all it is available for all members of the public to see and draw their own conclusions. 

Gordon Harris
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