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Inquiry into Amphetamines and Other Synthetic Drugs (AOSD)

Submission by Dr Andreas Schloenhardt
The University of Queenstand TC Beirne School of Law, Brisbane (Qld)
April 2006

A. Trends in the production and consumption of AOSD in Australia and overseas

A1 Australia

Trafficking/importation

The annual World Drug Report’ published by the United Nations Office on Drugs and Crime
(UNODC)? shows a significant increase in the seizures of amphetamine-type stimulants
(ATS)} in recent years. Worldwide seizures increased ten-fold between 1990-91 (4 mt) to
almost 40 mt in 2000-01,% with further growth in recent years. After cannabis, AOSD are the
most frequently seized drugs.

in Australia, seizure of ATS and, in particular, of ecstasy {inciuding MDA, MDEA, and
MDMA) between 1998 and 2003 also increased significantly, as ;Hustrated in Figure 1 below.
This is also confirmed by other submissions made to this Committee.*

1998-2003, Australia (UNODC °
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Ecstasy ne report

The seizures of ATS (not including ecstasy) in Australia, for the most part, confirm global
trends, which also reflect increases in seizures. After a decline of ATS seizures between
2001 and 2002, giobal ATS seizures have again increased by 32% in 2003 to 32 mt. Of the
ATS seized in 2003 52% was seized in East and Southeast Asia.® Australia reports among
the highest seizures of ATS worldwide, accounting for approximately 6% of global seizures.®

Clobal seizures of ecstasy declined by 37% between 2002 and 2003, mostly due to a decline
in produc’uon in Europe. There is some evidence that worldwide seizures have again
increased since 2004.*° In Australia, too, seizures of ecstasy have grown significantly and
steadily in recent years. According to UNODC, 13% of global seizures of ecstasy between
2001 and 2003 were made in Australia. In 2003, Australia seized 24% of the world total,
second only to the Netherlands (28%). A growth in seizures of ecstasy (MDMA) in Australia
has also been reported in other submissions to this Committee.

in recent years, there has been growing concern about trafficking in and abuse of so-cailed
crystal methamphetamine (or ‘ice’) in Australia and the Pacific islands. The seizure of a
farge-scale illicit laboratory used for crystal methamphetamine production in Fiji in July 2004,

" Formerly Global filicit Drug Report published by UNODCCP, the United Nations Office for Drug
Control and Crime Prevention.

2 The methodology of UNODC data collection is set out in UNODC, World Drug Report 2005
{Vienna: UNODC, 2005) 379-87.

¥ UNODC, Ecstasy and Amphetamines, Global Survey 2003 (New York: UN, 2003) 3.

See the submissions by ihe Australian Federal Police (AFP) (Feb 2006);, NSW Crime

Commission (14 Feb 2008).

UNODC, World Drug Report 2005 (Vienna: UNODC, 2005) 316, 321

Fiscal year.

Not including ecstasy.

UNODC, World Drug Report 2005 (Vienna: UNODC, 2005} 103.

0 UNODC, World Drug Report 2005 (Vienna: UNODC, 2005) 103.
INCB, Report 2005 (New York: UN, 2005) para 640.
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the seizure in Australia of 125 kg of ‘ice’ from PR China in October 2004, along with
significant seizures in New Zealand has led to suggestions “that Oceania may be emerging
as a transit area for consignments of crystal methamphetamine [...}, the abuse of the drug
may also be increased in the region.”"’ This view is supported by reports in the Australian
media in 2008 suggesting that up to 50,000 people in Australia use crystal
methamphetamine. '

The increasing availability of ‘ice’ in Australia seems to follow similar developments in Japan,
Philippines, Brunei Darussalam, Singapore, and Malaysia, where crystal methamphetamine
has become the main type of AOSD used. Indonesia, too, is experiencing growing levels of
crystal methamphetamine use (locally referred to as ‘shabu’).?

The significant increase in seizure of AOSD in Australia can be explained by greater law
enforcement activity (levels of activity and investigation, intelligence, etc) and by the greater
availability of AOSD on the illicit market (local production and importation). In the context of
ATS (including ecstasy), UNODC has described the upsurge in seizures over the past 15
years as “a frightening measure of a growing market”." This view is supported by evidence
showing an increase in the number and size of manufacturing sites in more countries, '
including Australia."®

Domestic production

The global production of AOSD (ATS combined) is estimated to be between 332 mt" and
523 mt.'®  According to UNODC reports, approximately half of the giobal production of
amphetamines (not including ecstasy) takes place in East and Southeast Asia, with North
America and Western Europe being the other main producers of amphetamines.”® Ecstasy,
in contrast, is, for the most part produced in Europe (78%) with significantly lower production
in North America (14%) and East and Southeast Asia {(5%).

Methamphetamine in Australia is most often (approximately 90%) manufactured domestically
in small, often mobile laboratories (sometimes referred to as boxed or boot-labs). This will
explain why seizures of precursors have generally been limited to seizures of small quantities
which do rot suggest large-scale manufacturing sites.”” Small-scaie manufacturing is harder
to detect for law enforcement agencies and can more easily be relocated.
Methamphetamine production can be found throughout Australia, though it appears to be
more concentrated in Southeast Queensiand.”’

Data on actual seizures of illicit AOSD laboratories in Australia is limited. UNODC reports
that the number of seized illicit laborateries (amphetamine group}, in Australia was 201 in the
2001 fiscal year and 240 in the 2002 fiscal year® In 2006, the International Narcotics
Control Bureau (INCB) reported that 358 clandestine iaboratories had been dismantled in
Australia in 2003-04; “the majority of those laboratories (221} had been used for the illicit
manufacture of methamphetamine” ®

- INCB, Report 2005 (New York: UN, 2005) paras 622, 638,
See, for exampie, ABC TV, Four Comers, The lce Age (20 Mar 2006).
UNODC Regional Centre for E£ast Asia and the Pacific, Amphetamine-type Stimulants in East
M Asia and the Pacific (Bangkok: UNODC, 2004) 7, 11-12.,
s UNQODC, Ecstasy and Amphetamines, Giobal Survey 2003 (New York: UN, 2003) 3.
UNODC, Ecstasy and Amphetamines, Giobal Survey 2003 (New York: UN, 2003).
See Figure 2 below.
:; UNQDC, World Drug Report 2005 (\ienna: UNODC, 2005) 130
o UNODC, Ecstasy and Amphefamines, Global Survey 2003 (New York: UN, 2003) 49
” UNODC, World Drug Report 2005 (Vienna: UNODC, 2005) 99.

UNODC, Ecstasy and Amphetamines, Global Survey 2003 (New York: UN, 2003) 107-8,
UNODC, World Drug Report 2005 (Vienna: UNODC, 2005) 101. See also the submigsion by
22 NSW Crime Commission (14 Feb 2006); Queensland Government (Mar 2008).

UNODC, World Drug Report 2004 (Vienna: UNODC, 2004) 259.

INCB, Report 2005 (New York: UN, 2008) para 37,
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UNODC has remarked that that “[rlapidly rising laboratory seizures have had no significant

impact on prices and purities — suggesting that overall production increased in recent

years'112-4

Estimates made in 2005 suggest that approximately 9,286 kg of ATS (excluding ecstasy) are
available in the illicit ATS market in Oceania. 88% or 8,151 kg are sourced (or produced) in
the region while only 12% are imported from elsewhere, most notably East and Southeast
Asia (796 kg or 8.6%), Western and Central Europe (229 kg or 2.5%) and Eastern Europe

(28 kig or 0.3%).

In contrast to other AOSD, ecstasy in Australia is, for the most part, sourced from overseas
(see also Figure 3 below), mostly from Europe and in significantly smaller quantities from
Southeast Asia,® especially PR China. It is noteworthy that ecstasy abuse is less common
in Southeast Asia than methamphetamine, except PR China, where it is common.®®
Australian law enforcement agencies, too, confirm high levels of ecstasy importation from
Eurcpe. In 2004, for example, Australian authorities seized over 800 kg of MDMA which had
arrived from Poland via Germany.”’

Domestic production in Australia is limited, though there is some evidence of domestic
production of ‘fake MDMA’ “to meet demand and as a response to the limited availability of
ecstasy precursors.”

There is a growing number of reports and anecdotal evidence that ecstasy is increasingly
produced domestically, which along with the large quantities which continue to be imported
from overseas, further increases the availability of ecstasy in the Ausfralian market®® The
INCB reports of “some evidence that clandestine laboratories are increasingly being used for
the Wicit manufacture of both methamphetamine and MDMA (ecstasy) especially in
Australia.”*®

Use and abuse

Against global trends, use of ATS and ecstasy has grown substantially in Australia in recent
years. This is reflected in the absolute and relative number of users. According to UNODC
estimates, 26 million people woridwide or 0.6% of the population aged between 15 and 64
used ATS (excluding ecstasy) in 2003-2004. 7.9 million people, or 0.2% of the global
population between 15 and 64 years of age used ecstasy.

Levels of abuse are significantly higher in Australia. In recent years, Australia has had the
highest level of ATS and ecstasy abuse in the world. Methamphetamine and ecstasy are the
‘Number 1’ most prevalent drugs in Australia (not including cannabis).”’

Figure 2 illustrates the significant rise of abuse levels in Australia between 1993 and 2004.
Data for the years not shown here was not readily available.

2 UNODC, World Drug Report 2005 (Vienna: UNODC, 2005) 101.

% UNODC, World Drug Report 2005 (Vienna: UNODC, 2005) 101. CF submission by NSW Crime
Commission (14 Feb 2006).

® UNODC Regional Centre for East Asia and the Pacific, Amphetamine-type Stimulants in East
Asia and the Facific (Bangkok: UNQDC, 2004) 9.

j; INCB, Report 2005 (New York: UN, 2005) para 640.

. UNODC, Ecstfasy and Amphefamines, Global Survey 2003 (New York: UN, 2003) 108.

o See also submission by South Australia Police (17 Feb 2008).

o INCB, Report 2005 (New York; UN, 2006} para 621.
UNODC, Ecstasy and Amphetamines, Global Survey 2003 (New York: UN, 2003) 58, 107. Cf
INCB, Reportf 2005 (New York; UN, 2005) para 640,
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UNODC also confirms that “the prevalence of use [of ATS] is highest in the Oceania region
([630.000 or] 3% of the population age 15-84).*° Moreover, “{mjore people report having
used ecstasy in [2004] in the Oceania region {3.1% [or 634,000]) than any other region.”™® It
needs to be noted that the absolute figure of users is based on Australian and New Zealand
data only; statistics from other Pacific Islands were not supplied. Thus the relative ievel of
abuse in Australia (4% for ATS, 4.2% for ecstasy) is the highest in the world and is actually
higher than in Figure 2 shown above. This is confirmed by other submissions made to this
Committee.*

UNODC research shows that littte, if any, information is available on the average
consumption per user.”®

Abuse of ATS and ecstasy is particularly prevalent among youth which have much higher
rates of abuse than the general population. Among young people, abuse of ATS and
ecstasy is much higher than of cocaine and heroin.™

A.2  South Pacific {(not including New Zealand)

There is growing evidence of trafficking of AOSD to and through the South Pacific islands
and anecdotal evidence supports concerns in Ausfralia and in the international community
about growing levels of AOSD abuse in some Pacific island nations. Significant seizures of
heroin in Fiji in recent years, along with the seizure of a large-scaled illicit iaboratory used for
the manufacturing of crystal methamphetamine in Laucala Bay, Suva, Fiji in July 2004
llustrate the growing trade in illicit drugs, including AQSD, in the region. Anecdotal
evidence, oo, suggests that AOSD are trafficked from the Philippines and Indonesia to
Papua New Guinea with some ‘ice’ being sold locally, and some tirafficked to other
destinations in the South Pacific, including Australia. The Pacific islands (other than
Australia and New Zealand) currently do not submit reports about drug production, seizures,
and abuse to UNODC and the INCB; thus it is difficult to make more detailed statements
about the avaiability and use of ACSD in the region.

One of the main concerns in the context of AOSD is the lack of comprehensive and up-to
date legisiation in the majority of South Pacific nations. Many countries do not—or do not

¥ UNODCCP, Global Mlicit Drug Trends 2002 (New York: UN, 2002) 268; UNODC, World Drug
Report 2004 (Mienna: UNODC, 2004) 401; UNODC, Word Drug Report 2005 (Vienna: UNQDC,
2005) 371-2; UNODC, Ecstasy and Amphetamines, Global Survey 2003 (New York: UN, 2003)
107,

*  Amphetamine and methamphetamine, including ecstasy, UNODC, Ecstasy and Amphetamines,

Global Survey 2003 {New York: LN, 2003} 83,

14 years and older.

2: UNODC, World Drug Report 2005 (Vienna: UNODC, 2005) 112.
ibid.

7 See the submission by the AFP, Chief Police Officer for the ACT (16 Feb 2008); ADCA (Feb
2008); National Drug Research Institute (3 Mar 2006); South Australia Pclice (17 Feb 2006); WA
Police (12 Jan 2006); Queenstand Aicoho! and Drug Research and Education Centre (27 Feb
2008).

* UNODC, World Drug Report 2005 (Vienna: UNODC, 2008) 143. Cf UNODC, Ecstasy and

Amphetamines, Globaf Survey 2003 (New York: UN, 2003} 49.

UNODC, Ecstasy and Amphetamines, Global Survey 2003 (New York: UN, 2003) 2.
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adequately—criminalise the activities associated with AOSD manufacturing, trafficking, and
sale.

The INCB has also repeatedly pointed to the lack of ratification of internationatl instruments
by South Pacific nations. Only five of the 15 South Pacific nations, Australia, Fiji, Federated
States of Micronesia, New Zealand, and Tonga have signed the three main UN drug
conventions: the 1961 Single Convention on Narcotic Drugs, the 1971 Convention on
Psychotropic Substances, and the 1988 Convention against Hilicit Traffic in Narcotic Drugs
and Psychotropic Substances. The Cook Islands, Kiribati, Nauru, Niue, Tuvalu, and Vanuatu
have not signed any of the three conventions. Samca and the Solomon Islands have not
signed the 1971 Convention on Psychotropic Substances (which covers AQSD), and the
1988 Convention against Hiicit Traffic in Narcotic Drugs and Psychotropic Substances. The
Marshall Islands, Patau, and Papua New Guinea have not signed the 1988 Convention
against MMicit Traffic in Narcotic Drugs and Psychotropic Substances* The lack of
comprehensive drug laws along with weaknesses in the regulation of the financial markets in
many countries make the Pacific islands particularly vulnerable to AOSD and other drug
trafficking and to the laundering of proceeds of AOSD and other drug-related crime.

The obligations under international drug conventions pose significant challenges to the
Pacific island nations. Many, if not most countries will have to amend their laws, including
penal codes and procedural legistation. The criminal justice and law enforcement systems of
some countries will also require adjustment to put in place the provisions under the
international instruments. In addition to the legislative amendmenis required fo meet the
obligations under the conventions, many of the international measures require substantial
financial, material and human resources. This creates particular difficulties for smaller and
economically less developed nations. Many countries in the South Pacific do not have the
resources to commit themselves to the international drug controt regime.

it is desirable that the international conventions addressing the trafficking in narcotic drugs
and psychotropic substances (inciuding ACSD) obtain more recognition, further support, and
greater enforceability. It is crucial that more countries in the South Pacific ratify the existing
conventions. The role of international and regional forums in this field needs to be
strengthened in order to make their work more effective and, insofar as possible,
erforceable. The harmonisation of criminal law and criminal justice systems should go hand
in hand with closer judicial and law enforcement cooperation as well as with greater
appreciation of the root causes of drug abuse.

“CINCB, Report 2005 (New York: UN, 2008) paras 6246,
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C. The extent and nature of organised crime involvement

The production, trafficking, and sale of AOSD is a significant and growing illicit market and
thus presents an opportunity for criminal organisations, especially if the risks of detection,
arrest. and seizure are outweighed by the possibilities of large profits, monetary and
ctherwise.

The total illicit drug market in Oceania {Australia and New Zealand only) is estimated fo be
(JS$16 billion. On a per capita basis, US$ 502 (2.6% of GDP, 2003) is spent on ilficit drugs
in Oceania, ten times the global average of US$ 51 (0.9% of GDP, 2003). UNODC confirms
“that the highest expenditures on drugs per year are found in the Oceania region ...}
Expressed as a percentage of GDP, drug sales (at the retail level) seem to be most
important in the Oceania region.”"’

UNODC estimates that the global market for amphetamine-type stimulants (ATS) including

methamphetamine, amphetamine, and ecstasy amounts to US$44.3 billion (2003),

approximately 13.8% of the global illicit drug market (at retail level).¥ The value of

amphetamine retail is estimated to be US$ 28 billion; ecstasy and MDMA are valued at

US$ 16 billion. Oceania accounts for approximately 9% (US$ 3.8 billion) of the giobal ATS

rcx;arket (rlgt including ecstasy).”® It is estimated that 10% of the world’s ecstasy market is in
ceania.

Figure 3 ATS and ecstasy supply and demand in Oceania (UNODC)®
ATS (excl. Ecstasy)

Ecstasy

Producer income JSPD 58 million . USD 37 million

Whoiesaler income USD 550 million USD 741 million

Retailer income UsSDb 2,206 million “ USD 1,549 million

Figure 3 illustrates the profits generated in the ATS and ecstasy markets. Profit margins are
particularly high at the wholesale and retail fevel of the ecstasy trade. The Figure also
highlights the relatively low impact of seizures on the availability of ATS and ecstasy, and
confirms that higher levels of seizures {748 kg or 12.6% of {otal intended for consumption)
has a direct impact on wholesale and retail and on the profit margins achieved by criminal

j‘ UNODC, World Drug Report 2005 (Vierna: UNODC, 2005) 129.
? UNODC, World Drug Report 2005 (Vienna: UNODC, 2005} 128.

2 Ibid, at 139, 143.

“ \bid, at 143.

“ UNODC, World Drug Report 2005 (Vienna: UNODC, 2005) 140.



organisations. It has been observed that "[a]t each ftrafficking step the mark-up is still
greater. Also, the closer the manufacturing site, the cheaper the product.” e

Figure 3 also confirms that much of the Australian ATS trade (not including ecstasy) involves
substances manufactured locally and only a small percent is imported from elsewhere, thus
reducing the costs for cross-border trafficking and transportation. Ecstasy, in comparison,
shows much lower levels of local production and higher levels of importation, thus explaining
the higher costs of ecstasy at wholesale and retail level.

UNODC confirms that the distance to the manufacturing site, domestically and
internationally, has a direct impact on the price: “2001 prices in Queensland (a major source
of methamphetamine) were 1/3 less than those in neighbouring New South Wales, and
significantly less than in Victoria or Northern Territory. it

The increasing market and availability of AOSD in Australia is also reflected in the retail price
for AOSD which continues o decrease.

Figure 3: Typical' retail price (in USD) 1988-2003 amphetamines, methamphetamines,
ecstasy, Australia (UNODC)™®

Amphetam. 118.4 n/a 85.8 n/a

Ecstasy 304 28.6 nia (18.7)*

Data for the years not shown here was not available.

UNQDC has observed that ATS retailing “is moving up-market, practiced not in F ithy alleys
populated by emaciated addicts, but in middie-class neighbourhoods and discos.™

A study of the global ecstasy and amphetamine market conducted by UNODC in 2003 has

found that
tow costs, high profits, easily camouflaged labs and manufacturing close to retailing are
incentives for organised crime's involvement in ATS. Small capital investment, ease of
manufacturing, low costs for precursors and equipment and high volumes make the ATS
business extremely lucrative, despite the low (unit) prices. Samllar economic incentives are
unavailable to the producers of cocaine and heroin, for example.”

in contrast to opiates, cocaine, and cannabis, the ATS industry is not dependent on climate,
weather, and agricultural production.

In 2003, UNODC released the following analysis of the connection between ATS and
organised crime:*

% UNODC, Ecstasy and Amphetamines, Global Survey 2003 (New York: UN, 2003)7.
4 UNOQODC, Ecstasy and Amphetamines, Global Survey 2003 (New York: UN, 2003) 8, 44.
% UNGCDCCP, Global fiicit Drug Trends 2002 (New York: UN, 2002) 209, 211, UNODC, World
Drug Report 2004 (Vienna: UNODC, 2004) 385, UNOBC, World Drug Reporf 2005 (Vienna:
UNODC, 2005) 357.
gﬁeznig, price per gram, UNODC, Ecstasy and Amphetamines, Global Survey 2003 (New York:
,2003) 7.
2‘; UNODC, Ecstasy and Amphetamines, Global Survey 2003 (New York: UN, 2003} 5-6.
o UNODC, Ecstasy and Amphetamines, Global Survey 2003 (New York: UN, 2003) 5.
UNODC, Ecstasy and Amphetamines, Global Survey 2003 (New York: UN, 2003) 10,
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it should be noted that there has been no comprehensive study on the nexus between
organised crime and drug trafficking in Australia for many year. Further, there are no recent
scholarly analyses of the presence, activities, and modi operandi of criminal organisations in
Australia,
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E. The adequacy of existing legislation and administrative arrangements between
Commonwealth and State agencies in addressing the importation, manufacture,
and distribution of AOSD, precursor chemicals and equipment used in their
manufacture

The following comments and observations are limited to legisiation dealing with AOSD
offences under federal criminal law.**

Federal drug offences are, for the most part, concerned with conduct that relates to the
importation and export of drugs. Up until 2005, these offences could be found in the
Customs Act 1801 (Cth) and the Crimes (Trafficking in Narcotic Drugs and Psychotropic
Substances) Act 1990 (Cth). The most significant federal drug offences used to be in
s 233B(1) of the Customs Act 1901 (Cth), which created several offences; the two most
important offences were importing prohibited imports under para(b) and possessing
prohibited imports under para {(¢). ‘Prohibited imports’ for the purpose of these provisions
were defined as meaning narcotics: s 233B(2), (4).

2005 reform

In 20085, the Federal Minister for Justice and Customs proposed a major reform of federal
drug offences with the Law and Justice Legislation Amendment (Serious Drug Offences and
Otherﬁiweasures) Bifl 2005 (Cth). These changes were enacted by Parliament in November
2005.

The purpose of this reform was to remove the drug offences from the Customs Act 1901 and
the Crimes (Trafficking in Narcotic Drugs and Psychotropic Substances) Act 1990 and bring
all federal drug offences fogether in the Commonwealth Criminaf Code in a new Part 9.1
entitled ‘Serious Drug Offences’, new ss 300.1-314.5 Criminal Code (Cth).*®

The principal new categories of drug offences under the Criminal Code {Cth) include:
div 302; trafficking controfled drugs;

div 303: commercial cultivation of controlled drugs;

div 304: selling controiled drugs;

div 305: commercial manufacture of controlled drugs;

div 308: pre-trafficking controlled precursors;

div 307 impori-export offences;

div 308: possession offences; and

divs 309, 310: drug offences invalving or harming children.

L] - -+ L - ® L -

inclusion of AOSD

The new Criminal Code {Cth) offences use the terms ‘controiled drug’, ‘controiled plant,
‘border controlled plant’, and ‘border controlled drug’. These terms are defined in new
s 300.2. The new legisiation also makes specific reference fo precursors. The lists of
controlled drugs, plants and precursors are set out in new s 314.1 Criminal Code (Cth). New
s 314.1 Criminal Code (Cth} includes AOSD {(methamphetamine, MDA, MDOMA).

In comparison to the legislation pre-December 2005, the new Criminal Code {Cth) provisions
cover precursors more adequately. The new definition sections make specific references to

**  See further Andreas Schicenhardt, Queensfand Criminal Law: Critical Perspectives (Melbourne:

Oxford University Press, 2008} 272-303.

Laws and Justice Legislation Amendment (Serious Drug Offences and Related Measures) Act
2005 (Cth), No 128 of 2005.

See also the submission by Director of Public Prosecution (Cth).
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precursors, and new offences relating specifically to precursors have been inciuded in new
div 3086.%¢

There appears to be no significant changes to the inclusion and definition of AOSD which
were comprehensively covered by the old legislation.

Penalties

The new drug offences under the Criminal Code {Cth) slightly alter the position adopted in
Kingswelf v R (1985) 159 CLR 264 in which the High Court (at 276) held that the quantity and
other aggravating circumstances under s 235 Customs Act 1901 were not elements of the
offence that need to be established by the prosecution and that a jury would need to consider
as part of the trial. Instead, quantity was merely part of the sentencing process and thus
ought to be considered by the sentencing court.

From now on, the quantity—now referred to as ‘commercial’, ‘marketable’, and ‘trafficable’
quantity—is an element of the new offences. The terms ‘commercial’ guantity and
‘marketable’ guantity are defined in new s 300.2 Criminal Code (Cth}. The quantities vary in
size depending on the substance involved, see new div 314. Note, however, that if the
quantity is an element of any of the new offences, absolute liability applies to that element.
Moreover, some offences under the new regime do not specify a minimum quantity.

it is not anticipated that the inclusion of quantities into the elements of the offence will cause
significantly different cutcomes in the practical application of federal drug offences. The
inclusion of the guantities into the elements of the criminal offence is more consistent with
general principles of criminal liability.

The new offences relating to trafficking (and thus tc large-scale organised crime operations)
use the term ‘trafficable quantity’. The term, however, bears no meaning for the purpose of
penalty. Instead, under the new laws, proof of a trafficable quantity deems a person to have
acted ‘for a commercial purpose’, new ss 303.7, 305.6 Criminaf Code (Cth). Trafficable
guantities of relevant drugs are set out in new div3t4. Trafficable quantities for
amphetamine and methamphetamine are 2.0 grams under s 314.1; the trafficable quantity for
MDMA and MDA is 0.5 grams.

E_igure 5 Penalties for offences in relation o narcotic goods, Criminal Code (Cth)
Conduct Quantity
No quantity specified Marketable quantity, Commercial quantity,
new div 314 Criminal new div 314 Criminal
Cede (Cth) Code {Cth)

Cultivating, new
div 303 Criminal Code
{Cth)

Seiling, new div 304
Criminal Code (Cth)

Commercial
manufacture, new

div 305 Criminal Code
{Cth)

% Cf Australia, House of Representatives, Law and Justice Legislation Amendment (Serious Drug

Offences and other Measures) Bilf 2005, Explanatory Memorandum (2004-05) 37 See also the
submission by Attorney-General’s Departiment (Cth) (10 Mar 2008).
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Conduct Quantity
No quantity specified Marketable quantity, Commercial quantity,
new div 314 Criminal new div 314 Criminal
Code {Cth) Code [{Cth)

Pre-trafficking, new
div 306 Criminal Code
{Cth)

Agaravated offences

Import-export, new
55 307 .1-307.4 Criminal
Code {Cth)

Possessing unlawful
imports, new ss 307.5~
307.7 Criminal Code
(Cth)

Possessing suspected
unfawful imports, new
ss 307.8-307.10
Criminal Code (Cth)

Importing precursors,
new ss 307.11-307.13
Criminal Code (Cth)

Possession, new

div 308 Criminal Code
{Cth): precursors and
plants

The penalties for individual offences and the quantities relevant to those offences have, for
the most part, not changed significantly with the introduction of Part 9.1 info the Criminal
Code {Cth).

The new legislation introduced new commercial quantities for amphetamine and
metharmphetamine (not including MDMA and MDA) set at 0.75 kg, s 314.1. Thus increased
penalties of 7500 penalty units or life imprisonment apply to the importation and possession
of imports of commercial quantities of these substances, ss307.1, 307.5 Criminal Code
(Cth).

The new legislation introduces special penalties for offences involving ‘marketable quantities’
a term not formerly used in the Customs Act 1901 (Cth). Marketable guantities for
amphetamine and methamphetamine are set at 250 grams; a marketable quantity of MOMA
and MDA is 100 grams. Penalties of 25 years imprisonment or 5000 penalty units apply to
offences involving marketable quantities, ss 307.2, 307 .6.

The Criminal Code (Cth) amendments reduced the penalties for importation and possessing
of imports of less than marketable gquantities to 2000 penalty units and/or 10 years
imprisonment, ss 307.3, 307.7. The new penalties are, however, significantly higher
compared to the Customs Act if less than 2.0 grams of amphetamines or methamphetamines
or less than 0.5 grams of MDMA or MDA are involved.

Impack of new legislation

it remains to be seen whether the new legislation wili have a significant impact on the levels
of AQSD trafficking in Australia and on the availability and abuse of AOSD in Australia.
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The legislation does remove many of the difficulties and uncertainties of former s 233B
Customs Act 1901 (Cth). The principles under Chapter 2 of the Criminal Code (Cth) now
apply more consistently fo federal drug offences and there is less room for judicial
interpretation of the elements of federal drug offences. The new legislation is significantly
easier {0 use (and understand).

The new legislation recoghises large-scale operations by criminal organisations more
coherently and provides for appropriate penalties. Moreover, the more comprehensive
criminalisation of precursors may have an impact on the number of prosecutions.

it remains doubtful whether the new legislation will have a recognisable effect on the ievels of
narcotrafficking in Australia. it is unlikely that the new offences and the slightly higher
penalties will deter large-scale operators in a growing illicit market.

One of the main obstacles in criminalising AOSD related activities is the diversity of drug
laws in Australia and the many discrepancies between drug offences in different States,
Territories, and in federal criminal law.*” A more uniform approach wouid be highly desirable
o facilitate the work of investigators and prosecutors. States and Territories should follow
the example of the new federal offences and amend their laws accordingly. In the long-ferm,
it may be desirable o consolidate jurisdiction over drug offences {along with other aspects of
criminal law and criminal justice) in a single, federal jurisdiction, thus avoiding administrative
obstacles as well as discrepancies between legisiation.

5% . . -
Cf Jennifer Norberry, Law and Justice Legislation Amendment (Serious Drug Offerices and Other

Measures) Bill 2005, Bills Digest (Canberra: Department of Parfiamentary Services, 2005) 2-5.






