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th• January2002
TheSecretary,
JointStandingCommitteeonTreaties,
ParliamentHouse,
CANBERRA ACT 2600 re: Statutefor International Court.

DearSir,
I would like to presentapersonalviewon thesubstanceofthe
CourtBill 2001 ExposureDrafts.

OVERVIEW

Although it is truethattherearevery seriousviolationsofhumanrights in
countriesofthisworldthatcry out for internationalinterventionthe
InternationalCriminal Court(ICC) is quite inappropriate.Theextremeauthoritati’
structureandinterpretivepowersaccededto it makesit asourceofpotentialInternational
conifict.

INCOMPATIBLE CONSTUTIONAND LEGAL SYSTEMS

ThestructuralconceptoftheICC turnsthestructureoftheAustralianConstitutionon its
head.Our foundingfathershadtheforesightto givetheAustralianpeopletheright to
determinetheirgovernmentandmakechangesto theConstitution.
In Australiathepeoplehavethefinal say!

TheICC systemis theopposite.Governancehereis from thetopdown. International
judges,unrepresentativeofAustraliansocietyandjudicial systemhavethefinal sayin
determiningAustralia’sethicalandculturalvalues.How wethink, andhowAustralians
administertheirConstitution.

Australiahasthegoodfortuneto havealegalandjudicial systemthat is lock stepand
subjectto appeals.Thecommonsenseofordinarypeoplein judgingwhatis right is
encompassedinourjury system.This appearsquiteincompatiblewithanimposed
InternationalCriminal Courtwhich is autocraticandauthoritarian,brushingasideour
systemby imposingcontrolby alearnedintelligentsiaactingasbothjudgeandjury.

ll~TERPRETATIONAND IDEOLOGY

In a 1998discussionontheICC, Luigi Condorelli,thethenProfessorof International
Public andHumanitarianLaw attheUniversityof Genevawasreportedassayingthatthe
ICC statutewouldnotneedto list all crimesover whichtheICC couldexercise
jurisdictionbecausethejudgesthemselvescoulddecidewhatis “criminal”. If this
statementis correctit shouldimposeanautomaticdisqualificationfrom Australia
ratifying thestatutebecauseunexpected,newandunwarrantedlegalactionscouldbe
takenagainstanAustraliancitizenin thecourseofahearing.



Thepolitical, religiousandideologicalmaneuveringsthattakeplaceatUNCommittees
andConventionsarelegend.TheVatican,Islaniic andlikemindedreligiousbodieshave
beenforcedto becomeinvolvedto protecttheirmutualinterestsfrom whattheyseeas
humanistic,anti-socialviewsvigorouslypersuedwithinUN committees.The 1994report
“InternationalTribunalsandtheAttackonAustralianDemocracy”by SenatorRodKemp
evidenceshowdecisionsemanatingfrom suchCommitteeshavebeenusedto
unconstitutionallyamendtheAustralianConstitution.

The structureoftheICC providesanewpowerto thesewell-financedandorganized
groupings.TheICC Statuteempowerssuchbodiesto initiateprosecutions,influencethe
Prosecutorandwork for him freeofcharge.It is hardto imagineanygroupthatwould
not takeadvantageofsucha position.

EFFECTOF ICC LAW ON AUSTRALIA

Our Government,asa meansofmakingAustralianLaw compliantandcomplementaryto
theRomeStatute,hassimply writtenthelegal requirementsoftheICC into theExposure
Draft Documents.
RatificationoftheTreatywill assuredlybearecognitionby theInternationalcommunity
that Australiawill accepttheInternationalCourt’s interpretationofthis looselydrafted,
widerangingtext. Conflict seemsinevitable.

AustralianParliamentaryMinistersareevennow;widely accusedofcausingserious
mentalharmorseriouslydepriving(at leastone person)oftheir fundamentalhuman
rightswhich couldat present,or in thefuture,beindictableby theICC.
Suchlegal terminologymeansdifferentthingsto differentpeople,differentculturesand

underdifferentregimes.

Whatis “serious”?Whatis “mentalharm”?DoesourPrimeMinisterqualify for
indictmentby theICC for not sayingsorry?

If theterminologyofa law cannotbe accuratelyinterpretedbecauseis hasvarious
ideologicalinterpretationsthenthatlaw is badLaw. Seriousrestrictionsmustapplyto ill-
definedwordingsto makeourLaw meanwhattheAttorneyGeneralsaystheICC intends
i.e. applicableonly to themostheinouscrimes.

If aMinister oftheCrownwereto be indictedby theICC for suchanoffencethe
interpretationofthelawwill notbemadeby anAustralianSupremeCourtasrequired
underourconstitution.Neitherwill the indictmentbenullifiedby referenceto the
Australianconstitutionthat guaranteesthemimmunity.

TheParliament,by ratifying this ICC Statute,will havemadeaWorld Courtthe guardian
ofAustraliancultureandevenits styleofgovernmentfor futuregenerations.

Yet, who canguaranteethataworldregulatedmorality will alwaysbebestforAustralia?

Whocanguaranteethat aworldsystemofjusticewill not degenerateby naturalattrition
or interventionofinternationalcohortslookingaftertheirowneconomicorpolitical
interests?



Who canguaranteethatgivenits newautonomy,theICC will nevertakeuponitself
responsibilitiesthat areprejudicialto Australia’s’ bestinterests?

PRAGMATIC SELECTIVITY OF ICC LAW

Onething seemsinevitable—ICC actionwill bepragmaticallyselective.Theworld
powerssuchastheUS,RussiaandChinawill beexemptedunlesstheyagreeto usethe
ICC in individual circumstances.

Countriesof lesssignificance(TaiwanorAustralia)will bevulnerable.Yet theperceived
needfor theICC hascameaboutessentiallybecauseundemocraticroguestatesrunby
autocratshavecreatedgenuinehumanrightsviolationsworthyofworld condemnation.
Yet suchStates(e.g.Zimbabwe,Myanmar)will strenuouslyresistICC interventioninto
theiraffairs.Pastexperienceindicatesthatit is necessaryto replacetheleadershipof
thesecountriesby forceandrestorea form ofdemocracybeforetheICC Statutescanbe
broughtinto effect.

It seemsreasonableto presumethereforethattheICC is mostlikely to flex its muscles
againstdemocraticAustraliawhosepoliciesonethnicandminority groupsaresoeasily
misconstruedby worldopinion Governmentssuchasoursshouldbepermittedtheirown
judicial systemto ensuretheirculturalandreligiousfreedomsremainunencumbered
from internationalpolitical ofjudicial intervention.

CONCLUSION

Thereare acastofpersonalitieson theworld stage,includingtheperipheryoftheUnited
Nationsandits Committees,whoseunderstandingof“humanrights” arefar differentto
ours.For them,theICC canbeavehicleto implementa form oftotalitarianismby
imposingnewmoralnormsportrayedas“freedoms”.
This is alreadyhappening.

Inthe WesternWorld in particular,theformermoralrestraints,writteninto law by a
societyfoundedon JudeoChristianbeliefswasshowiito holdtheFamily andsociety
together.

This ethic is beingirredeemablyreplacedon theworldstageby “discrimination” laws
thatdemandacceptanceofpromiscuous,materialisticandunstablelifestylesthathave
demoralizedwholeempiresin thepastandwill do soagainin future.

Yoursfaithfully,

JamesCrockett


