



 EMBED Word.Document.8 \s [image: image1.emf]SENATE  LEGAL AND CONSTITUTI ONAL LEGISLATION  COMMITTEE   FEDERAL COURT OF AUS TRALIA   Question No.   106     Senator   Kirk asked the following question at the hearing on 27 May 2003:   Could you provide me with a statistical update on unrepresented litigants, identifyi ng  particularly migration matters?   The answer to the honourable s enator’s question is as follows:     The following statistics deal with cases  in the Federal Court of Australia  where at least  one party was not represented at some stage in the proceeding.     Qua rterly filings to 31 March 2003 involving SRLs for all matters    
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      Cases involving Self Represented Litigants   Quarter  Ending  Total   Cases  Yes  No  Unknown   30.09.00  1,276  519   40.7%  394   30.9%  363   28.4%   31.12.00  1,278  455   35.6%  4 91   38.4%  332   26.0%   31.03.01  1,110  475   42.8%  398   35.9%  237   21.4%   30.06.01  1,731  479   27.7%  972   56.2%  280   16.2%   30.09.01  1,340  530   39.6%  569   42.5%  241   18.0%  



 EMBED Word.Document.8 \s [image: image2.emf]  SENATE  LEGAL AND CONSTITUTI ONAL LEGISLATION  COMMITTEE   FEDERAL COURT OF AUS TRALIA   Question No.   107     Senator   Ludwig  asked the following question at the hearing on 27 May 2003:   “What is the level of income that applies to waivers under sub - regulation 2(4)(c) ?”   T he answer to the honourable  s enator’s question is as follows:   Subregulation 2(4)(c) of the  Federal Court of Australia Regulations 1978  provides, inter  alia, that a fee is not payable if:   in the case of an individual who is liable to pay the fee  –  the R egistrar, having regard to the  income, day to day living expenses, liabilities and assets of the individual, waives payment  of the fee because, in the Registrar’s opinion, it would cause financial hardship to the  individual;   The Regulations do  not define ‘ financial hardship’  and do not specify a level of income  to which a waiver may apply.    As noted by the Administrative Appeals Tribunal in  Cusack v Federal Court of  Australia  [2001] AATA 728, financial hardship is not an absolute concept but a relative  one  which will vary from time to time and from individual to individual. In general  terms, hardship will be found where the level of an applicant’s income is almost  matched (or exceeded) by the level of his or her day to day living expenses and  outgoings on li abilities, and the amount of the fee in relation to which waiver is sought  is significantly higher than the average asset balance available to the applicant. In  Cusack , the Tribunal found that the applicant, whose after tax income of $1,768 per  fortnight w as matched by expenses and outgoings of $1,750 per fortnight, was entitled  to a fee waiver.   The Court does not maintain a register of the level of income of each person who is  granted a waiver. As noted above, the key determinant is the difference between  a  person’s income and the person’s day to day living expenses and outgoings on liabilities.      



 EMBED Word.Document.8 \s [image: image3.emf]SENATE LEGAL AND CONSTITUTIONAL LEGISLATION COMMITTEE   ATTORNEY - GENERAL’S DEPARTMENT   Outp ut  1.1   Question No.   108   Senator   Kirk asked the foll owing question at the hearing on  27 May 2003:   Could you provide an estimate of the officers’ time in a review of the  Federal Magistrates Service?   The answer to the honourable s enator’s question is as follows:   Three officers of the Department, at the level of Principal Legal Officer, Assistant Secretary and  First Assistant Secretary, spent a significant amount of  time ove r several  months working on the  Review, attending Working Group and Reference Group meetings, and liaising with other agencies.   The General Manager, Civil Justice and Legal Services, also  undertook work on the Review,  including participating  in Reference  Group meetings in his capacity as Chair of the Reference  Group .     A number of  officers from the Departments of Prime Minister and Cabinet and Finance and  Administration were also involved in the Review  as members of the Reference Group and the  Working Grou p.   It is not possible to provide a detailed response to the question as no records have been kept of the   time committed by  officers to the Review.   However, the Principal Legal Officer in the Attorney - General’s Department who had primary carriage of the ma tter  has  estimated that she spent  approximately 50% of her time on the Review between  mid - July 2002 and December 2002 .   In addition to Departmental officers, officers of the Federal Magistrates Service, the Federal Court  and the Family Court contributed to  the Review and attended Reference Group and Working Group  meetings.  However, no records have been kept of the extent of their involvement.     The Hon Justice Finke lstein of the Federal Court,  the Hon Justice Brown of the Family Court ,  Chief  Federal  Magistra te Bryant  and a consultant, Mr Des Semple,  were  also  members of the R eference  Group .        



 EMBED Word.Document.8 \s [image: image4.emf]SENATE LEGAL AND CONSTITUTIONAL LEGISLATION COMMITTEE   ATTORNEY - GENERAL’S DEPARTMENT   Output   FMS   Question No.   109   Senator   Kirk asked the foll owing question at the hearing o n  27 May 2003:   Could you provide the committee with the usual statistics on the number  of migration matters in the  court and also the number of unrepresented litigants?   The answer to the honourable s enator’s question is as follows:   In the period July 2002 - April 2003 ,  437 migration related applications were filed in the Federal  Magistrates S ervice. In addition, 553 applicatio ns were transferred to the FMS  from the Federal  Court. No matters were transferred to the Federal Court.     In the same period applicants did not have a lawyer in 65% of divorce applications, 19% of  applications for final o r interim orders, 30% of spousal maintenance applications, 45% of  contravention applications, 61% of applications relating to contravention of a child order and 27%  of child support applications.  



 EMBED Word.Document.8 \s [image: image5.emf]SENATE LEGAL AND CON STITUTIONAL LEGISLAT ION COMMITTEE   FEDERAL MAGISTRATES  SERVICE   Question No.   110     Senator   Kirk  asked the following question at the hearing on  27 May 2003 :   Does the FMS keep an analysis of what it costs per case to consider and process cer tain cases?   The answer to the honourable senator’s question is as follows:   I am advised that at present the FMS does not conduct an analysis of what it costs per case to  consider or to process particular cases.      



 EMBED Word.Document.8 \s [image: image6.emf]SENATE LEGAL AND CON STITUTIONAL LEGISLAT ION COMMITTEE   ATTORNEY - GENERAL’S DEPARTMENT   Output   1.1   Question No.   111   Senator   Kirk  asked the following question at the hearing on  27 May 2003 :   Could you provide the committee with the advice given to the Attorney - G eneral that judges in  Melbourne and Adelaide did not need to be replaced?   The answer to the honourable senator’s question is as follows:   I am informed that the advice provided to the Attorney - General in relation to appointments in  Melbourne and Adelaide wa s provided in confidence for a particular purpose, that is, for his  consideration of whether replacement judges or federal magistrates should be appointed in those  locations.  Accordingly, the advice is unable to be provided to the Committee.  



 EMBED Word.Document.8 \s [image: image7.emf]SENATE LEGAL AND CONSTITUTIONAL LEGISLATION COMMITTEE   FAMILY COURT OF AUST RALIA   Question No. 112   Senator Kirk asked the following question at the hearing on 27 May 2003:     How many Judges are there in the Adelaide and Melbourne Registries?     The answer to th e honourable senator’s question is as follows:     Melbourne     There are 11 Judges located at Melbourne Registry.  They are:      The Hon. Justice Brown  -  Administrative Judge (Victoria, Tasmania and Albury  NSW)*      The Hon. Justice Kay  -  Appeals Division      The Hon. Jus tice Joske      The Hon. Justice Wilczek      The Hon. Justice Mushin      The Hon. Justice Dessau      The Hon. Justice Morgan      The Hon. Justice Guest      The Hon. Justice Carter      The Hon. Justice Watt      The Hon. Justice Young     The Hon  Chief Justice Nicholson AO RFD is located in Me lbourne.  However ,  his duties  ext end across the Commonwealth in a ppeals and sittings in the first i nstance in various  locations and   he  is not listed as a matter of course as a Judge of the Melbourne Registry.     Adelaide     There are four  Judges located at the  Adelaide Registry.  They are:        The Hon. Justice Dawe  -  Administrative Judge (South Australia and Broken Hill  NSW)*      The Hon. Justice Murray      The Hon. Justice Burr      The Hon. Justice Strickland     Note:   *   Administrative Judges  –  as well as thei r responsibilities  for oversee ing the  case management activities conducted in their area ,  they also sit on first  instance trials, sit on circuit and may at times be invited to sit on the Full  Court.  



 EMBED Word.Document.8 \s [image: image8.emf]  SENATE LEGAL AND CON STITUTIONAL LEGISLAT ION COMMITTEE   ATTORNEY - GENERAL’S DEPARTMENT   Output FamCA   Question No.   113   Senator   Kirk asked the following question at the hearing on 27 th  May 2003:     Can you provide an assessment of the impact of numbers of judges o n waiting times in the (Adelaide  and Melbourne) registries?   The answer to the honourable senator’s question is as follows:   As explained during the Senate Estimates Committee hearings, a number of ch anges have been made  within the Family Court of Australia   to pre - trial case processing and case event counting rules which,  combined with the migration from the old Blackstone to the new  Casetrack I.T. system, make  it a  resource - intensive  exercise to compare current measures of wai ting time / timeliness with thos e  for  cases completed under the old system.       I t is also relevant that the Court’s  system for measuring performance provides various metrics  (including waiting times) which allow performance to be measured and compared  period by period   but ,  at this time,  does not specifically model the impact of the availability (or non availability) of  judicial resources on these  waiting times. In this context , the most appropriate indicator is the measure  of elapsed time from filing to hearing date for applications for f inal orders.   In measuring elapsed time from filing to hearing date, this metric  indicates timeliness for cases  actu ally reaching trial date and  ignores cases finalised by settlement prior to reaching trial. This  approach was necessary because the old I.T.  system was only able to measure timeliness in cases dealt  with by trial. It should be noted that because only matters set down for trial have been included, the  elapsed time will appear to be somewhat longer than might otherwise be expected. This is due to  that  fact that cases that are  dealt with by trial tend to continue to exist  for a longer time in the system than  those which settle  before being set down for trial .    Notwithstanding the above qualification, this table provides a valid basis for comparison  between  locations during the periods nominated.       Elapsed time (in months) from filing to finalisation for final orders matters finalised   at a j udicial defended / final hearing       1 July 2001  -  31 Mar 2002 *  1 July 2002  -  31 Mar 2003 #   Adelaide  75th Per centile  (months)  24.3  26.4   Melbourne  75th Percentile  (months)  20.1  21.9   FCoA All locations  75th Percentile  (months)  20.1  20.3   * Sourced from the Court's legacy 'Defended Hearings System' (DHS) which recorded only 'final orders' matters listed to final h earing   # Sourced from the Court's case management system, Casetrack, which records all events for matters.    In order to provide an accurate basis for comparison this figure includes only final orders applications listed to a judicial final hearing list.   Note: the 75 th  percentile indicates the time taken in months for 75% of all cases to be finalised.      



 EMBED Word.Document.8 \s [image: image9.emf]SENATE LEGAL AND CON STITUTIONAL LEGISLAT ION COMMITTEE   ATTORNEY - GENERAL’S DEPARTMENT   Output FamCA   Question No.   114   Senator   Kirk asked the following question at the hearing on 27 th  May 2003:     Could I have figures on the breakdown of where the judges from Mel bourne and Adelaide have  travelled on circuit in the last 12 months?   The answer to the honourable senator’s question is as follows:   The schedule of circuits programmed for Judges based in Melbourne and Adelaide  for the  2002/2 003 financial year  is as follow s:   Family Court of Australia Judicial Circuits schedule for 2002  -  2003   Melbourne and Adelaide Registries     Registry  Circuit Type  Location  Circuits per  annum  Duration per  circuit  Total days    p. a.  Scheduled   Adelaide  Judge  Broken Hill  2  5  10   Adelaide  Judge  Mt Gambier  2  5  10   Melbourne  Judge  Albury  4  12.5  50   Melbourne  Judge  Ballarat  3  12.5  37.5   Melbourne  Judge  Mildura  2  12.5  25   Chief Justice  Judge  Cairns  1  12  12   Chief Justice  Judge  Torres Strai t  1  7  7     Some varia tion in  these scheduled visits may occur.  For example, individual circuits may take  a  longer or shorter  period  than planned, and occasionally ad hoc circuits may be added due to  unexpect ed demand at specific locations .     This schedule does not provide information regarding judicial relief between  registries. For  example, Melbourne registry is frequently called upon to provide relief in Hobart for up to one  month a year.  



 EMBED Word.Document.8 \s [image: image10.emf]SENATE LEGAL AND CON STITUTIONAL LEGISLAT ION COMMITTEE   ATTORNEY - GENERAL’S DEPARTMENT   Output FamCA   Question No.   115   Senator   Kirk asked the following question at the hearing on 27 th  May 2003:     Do you have statistics on the locations visited, the number of cir cuits per annum, and  each location’s duration per  circuit for the last 12 months?   The answer to the honourable senator’s question is as follows:   The schedule of all Family Court circuits programmed for Judges, Registrars, Deputy  Regist rars and Mediators fo r the 2002/ 2003 financial year, including data on the  frequency and the duration of these circuits , is set out below .      This data has been extracted from FCoA’s in - house resource planning and budgeting  system and provides the basis for calculations that de termine the budgetary allocation for  circuits during the current financial year.      Some variation from these scheduled visits may occur. For example, individual circuits  may take  a  longer or shorter  period  than planned, and occasionally ad hoc circuits may  be  added due to unexpected demand at specific locations, but this schedule is considered to  be sufficiently accur ate for the purpose requested.   This schedule does not provide  information regarding judi cial relief between registries.      



 EMBED Word.Document.8 \s [image: image11.emf]SENATE LEGAL AND CON STITUTIONAL LEGISLAT ION COMMITTEE   NATIVE TITLE TRIBUNA L   Question No.   116   Senator   Ludwig asked the following question at the hearing on 27 May 2003:     Do you have any figures for this year to indicate what percentage per annum of your  tot al work is resolved through mediation as distinct from going through formal  processes  –  do you find mediation more successful?      Can you provide a breakdown of matters over the last couple of years showing costs?   The answer to the honourable senator’s ques tion is as follows:     Given the number of variables  that affect mediation and litigation and the interplay  between the two processes,  it is very difficult to an swer the question about  the degree  to which mediation is used  to resolve native title application s,  as opposed to litigation.  However, one comparison that can be made is that  to date  26  native title  determinations have been  made by   consent   ( ie  mediated ), compared to  10  through  litigat ion .  Some of the applications that were resolved by consent followed  part of a  trial and one or more phases of mediation.  In addition, there are 10 unopposed  native  title determinations , which have required neither mediation nor litigation.     In response to QoN  1  from the Senate Estimates hearings of 27 May 2002, the  Tribun al provided detailed information on the advantages of agreement making,  supported by Tribunal mediation, in progressing a range of native title and related  outcomes.     The Tribunal maintains a detailed output model allowing resource use to  be broken  down  t o  output level,  but not to   the level of individual matters . Further,  the   Tribunal is  unable to comment on the costs borne by the Federal Court, parties and others  involved in  mediation or  litigation processes.      



 EMBED Word.Document.8 \s [image: image12.emf]SENATE LEGAL AND CON STITUTIONAL LEGISLAT ION COMMITTEE   ATTORNEY - GENERAL’S DEPARTMENT   Output   1.7   Question No.   117   Senator   Ludwig asked the following question at the hearing on 27 May 2003:     (a)   In the past 12 months on how many occasions has the Commonwealth  become a party to  proceedings?     (b)   How many times has the Commonwealth intervened because of a property interest?     (c)   What role does the Commonwealth play in those matters.     (d)   How many instances has the Commonwealth agreed to the terms of a consent de termination  and many has it opposed?     (e)   How many have been subject to mediation, finalised in mediation, or been subject to a court  process and defended?     The answer to the honourable senator’s question is as follows:     (a)   The Commonwealth has joined 72  native title applications in the period 27   May 2002 to 27  May 2003.     (b)   Of those 72 applications, the Commonwealth joined 8 applications due to its interest in sea  areas forming part of the application area.     Of the remaining 64 applications, the Commonwe alth has identified property interests in 32.     In the other 32 applications, the Commonwealth has joined the applications as a protective measure,  pending confirmation of Commonwealth property interests. To ascertain whether there are  Commonwealth property  interests, the Attorney - General’s Department consults with other  Commonwealth agencies and conducts title and tenure searches through state and territory registry  offices. Agency responses and registry searches can take a considerable period of time.     Of  the 32 applications joined on this basis, the Commonwealth has withdrawn from 16, having  confirmed that there are no property interests in the application areas. As a result, there are 16  applications to which the Commonwealth is currently a party, but as  yet has not been able to  confirm whether or not it has property interests. If no property interests are identified from the  searches, the Commonwealth will generally withdraw from these applications.     (c)    Thus far, the Commonwealth role has been minimal i n these 72 matters. As all the  applications are at a preliminary stage, where party lists are being finalised and early directions  hearings are being scheduled, none of the applications have been progressed substantially to  mediation or litigation.    



 EMBED Word.Document.8 \s [image: image13.emf]SENATE LEGAL AND CON STIT UTIONAL LEGISLATION  COMMITTEE    OFFICE OF THE  FEDERAL  PRIVACY COMMISSIONER   Question No.   118     Senator   Lundy  asked the following question at the hearing on 27 May 2003:     Can you explain what you see as the distinction between CLI and C ND and what are the  implications for the Mega Pop service?   Can you confirm that you are investigating this issue?   The answer to the honourable senator’s question is as follows:     CND is a service which enable s  a consumer ’s phone number to  be transmitted to  other  consumers  or telephone users. CND, as it operates in Australia, also allows a consumer to block the  transmission of the number, either for one particular call or for every call made from a particular  line. An everyday example might be blocking the di splay of your number when ordering a pizza.  Any blocks must be overridden for calls to emergency service numbers.   I n relation CLI   my  understanding is that:      CLI is the data generated by a network which relates to the telecommunications service of the  origin ating call;      section  291  of the Telecommunications Act  allows for the provision of  CLI  information f or  the business needs  of other carriers or  carriage service providers   ( CSPs ), including the  installation, maintenance, operation or provision of access; and      this may cover the provision of CLI information to ISPs, who have been CSPs under s.87 of  the Telecommunications Act since 1997.   Further detail on CND and CLI can be found at  www.acif.org.au/A CIF/files/c522_2003.pdf   The Australian Communications Industry Forum (ACIF) has produced a code on CND and  accompanying non - binding g uidelines .  ACIF codes are issued under the Telecommunications Act  and are registered by the Australian Communications Aut hority (ACA).   Under this process I was  consulted on the Code and the accompanying non - binding guidelines.   My Office does not have a  compliance role in relation to these codes.  Code compliance is the responsibility of the  Telecommunications Industry Ombu dsman.   However, the National Privacy Principles of the Privacy Act also apply to the telecommunications  industry as the CND code is not an approved code under Section 18BB of the Privacy Act 1988.    



 EMBED Word.Document.8 \s [image: image14.emf]  SENATE LEGAL AND CON STIT UTIONAL LEGISLATION  COMMITTEE    OFFICE OF THE  FEDERAL  PRIVACY COMMISSIONER   Question No.   119   Senator   Lundy  asked the following question at the hearing on 27 May 2003:   Is the absence of a blocking service at Telstra an issue in determ ining whether or not to launch an  investigation into calling line identification?   The answer to the honourable senator’s question is as follows:   No. We understand from advice received from the ACA that CLI information is only used for  operational purposes,  and that the ACA has reached the conclusion that the CND code has not been  breached.  However, as stated in response to question 118, the Privacy Commissioner is continuing  to consider this issue through ongoing discussions and liaison with the ACA  and th rough any  subsequent investigation of the representative complaint recently received by  my Office and the  ACA .    


