QoN 51
SENATE ESTIMATES COMMITTEE

Attorney-General’s Department

QUESTIONS ON NOTICE

Senator Ludwig asked the following question at the hearing of 10 February 2003:
Is it possible to provide all those documents that the Commonwealth has provided to the royal commission or by Minister Hockey’s staff or by Mr Costello’s staff?  

I am advised that the answer to the honourable Senator's question is as follows:

As part of its inquiries, the Commission required production of documents by the Commonwealth, APRA and ASIC, each of which are parties before the Commission.  

In the case of each of these parties, and in accordance with the Commission’s standard investigatory approach, production was pursuant to a broadly framed notice to produce or summons. This resulted in a considerable number of documents being produced by each of the three parties. APRA and ASIC, in particular, produced a very large number of documents many of which were placed on the Commission’s main electronic document data base, CaseBook (which comprises some 1.6 million pages).   

In examining the documents produced by the Commonwealth, the lawyers assisting the Commission found that a number of the documents produced were duplicates of other documents which the Commission had received from other sources such as APRA and ASIC. Other documents related to issues arising after the collapse of HIH.  Nevertheless, a number of the documents produced by the Commonwealth were added to CaseBook.  In due course, several of those documents were identified as being of sufficient relevance to the Commission’s inquiries to merit their tender into evidence. 
Documents which have been tendered have been made available to all parties before the Commission.  The Commission’s practice on the release of documents allows tendered documents to be made available by the Commission in certain circumstances to other persons or organisations with a demonstrated interest, including to media representatives for the purpose of fair and accurate reporting.  In general, documents included on CaseBook but which have not been tendered have not been made available outside the Commission.

As the Commission has now concluded, CaseBook and other Commission records have become part of the Commonwealth’s records with access being subject to relevant legislative requirements.
QoN 52
SENATE ESTIMATES COMMITTEE

THE HIH ROYAL COMMISSION

QUESTIONS ON NOTICE

Senator Ludwig asked the following question at the hearing of 11 February 2003:
Did the royal commission receive any requests from any organisations or persons for documents provided to the commission?

I am advised that the answer to the honourable Senator's question is as follows:

The Commission has received numerous requests for access to documents provided to the Commission.  The majority of these requests have been made by the legal representatives of the parties before the Commission for purposes related to the inquiry.  Other requests have come from people and organisations such as media representatives.

Requests for access to documents are dealt with on the merits of each application and in accordance with the Commission’s practice on the provision of documents.  The Commission’s practice has been to consider each application against the background of whether the documents have been tendered before the Commission and the general confidentiality regime which has been put in place by the Commission.
Parties to the Commission have access to all documents tendered before the Commission.  In limited circumstances, some of the tendered documents have been released more widely by the Commission, including to the media on the basis that this would assist in fair and accurate reporting.
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SENATE ESTIMATES COMMITTEE

Attorney-General’s department

QUESTIONS ON NOTICE

Senator Ludwig asked the following question at the hearing of 10 February 2003:
How many of the documents produced by the Commonwealth made it on to the record?

I am advised that the answer to the honourable Senator's question is as follows:

As noted in the answer to question number 51, numerous documents were produced to the Commission by the two Commonwealth agencies, APRA and ASIC, with further documents produced by the Commonwealth.  There was some overlap in the documents produced by these three parties. A significant number of the documents produced by APRA and ASIC and several documents produced by the Commonwealth were tendered into evidence.
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SENATE ESTIMATES COMMITTEE

THE HIH ROYAL COMMISSION

QUESTIONS ON NOTICE

Senator Ludwig asked the following question at the hearing of 11 February 2003.

By what process was Mr Martin QC appointed to the position of counsel assisting the commission?
I am advised that the answer to the honourable Senator’s question is as follows:

Following the announcement of his proposed appointment to conduct the Royal Commission, the Honourable Justice Owen initiated a process for the selection of the senior counsel to assist him.  He spoke to a number of judges in various Australian jurisdictions and to a number of other senior counsel of his acquaintance to identify suitable candidates.  The Attorney-General’s Department also prepared a list of names for his assistance. Justice Owen interviewed a number of senior counsel in various jurisdictions including those who were ultimately appointed.  His aim was to secure the best available counsel from across Australia in terms of ability, experience and integrity and with an appropriate blend of skills for the task ahead.  

As a result of this process Justice Owen selected three senior counsel to assist him, Mr Wayne Martin QC from the WA Bar, Mr Richard White SC from the NSW Bar and Mr Norman O’Bryan SC from the Victorian Bar.  The selection in each case was Justice Owen’s and was made on the basis of either his own knowledge of the candidate or that  of other judges and legal practitioners.

The Secretary of the Commission and officers of the Attorney-General’s Department assisted Justice Owen in approaches to various senior counsel about their possible availability or the terms of any engagement.  

Once the three senior counsel were selected, arrangements were made through the Attorney-General’s Department for a recommendation to be put to the Attorney-General, who appointed them under s.6FA of the Royal Commissions Act 1902 and thereby conferred on them the powers and protections provided for in that section.  The appointments were announced by the Attorney-General on 31 August 2001.
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SENATE ESTIMATES COMMITTEE

THE HIH ROYAL COMMISSION

QUESTIONS ON NOTICE

Senator Ludwig asked the following question at the hearing of 11 February 2003.

Were there any examinations or questions in relation to Mr Martin to ensure that he was free of any conflicts of interest in his role in assisting the royal commission?
I am advised that the answer to the honourable Senator’s question is as follows:

In the selection of all counsel to assist the royal commission, a prime consideration was whether they were free of any conflict of interest in relation to that role. Moreover, in the context of an inquiry which ultimately involved about 200 witnesses, the selection of seven counsel assisting (three senior counsel and four junior counsel) provided flexibility throughout the life of the Commission in the way in which counsel were deployed to avoid any potential or apparent conflicts which might be seen to arise.  

Mr Martin’s membership of Commonwealth and Western Australian Government bodies are known to the Commission.  He was previously appointed to the Law Reform Commission of Western Australia and served as its Chairman until standing down from that position on taking up his role with the HIH Royal Commission.  His term as member of the WA Law Reform Commission expired in October 2001. Mr Martin was appointed by the Western Australian Government in September 2002 as Chairperson of the Defamation Law Review Committee.  He is a member of the Commonwealth’s Administrative Review Council (ARC) and was appointed in October 2002 as President of the ARC.  Mr Martin is not paid by the Commission for time spent on ARC matters.  Mr Martin is entitled to claim sitting fees for his work for the ARC, but Remuneration Tribunal Determination 2002/10 was varied to provide that he is not eligible for the annual fee payable to the President of the ARC while he is engaged as counsel assisting the Commission.
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SENATE ESTIMATES COMMITTEE

Office Of Film And Litrature Classification

QUESTIONS ON NOTICE

Senator Ludwig asked the following question at the hearing of 10 February 2003:
How many (Internet classifications) decisions would be past ones?

I am advised that the answer to the honourable Senator's question is as follows:

In the financial year 2001-2002 the Classification Board finalised 94 Internet applications; in 2000-2001, the Board finalised 133 Internet applications; and in 1999-2000, the Board finalised 67 Internet applications.
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SENATE ESTIMATES COMMITTEE

Office Of Film And Litrature Classification

QUESTIONS ON NOTICE

Senator Harradine asked the following question at the hearing of 10 February 2003:
I received a copy this week of the draft Guidelines for the Classification of Films and Computer Games.  The Guidelines state that the national classification code has a number of principles including “adults should be able to read, hear and see what they want”.  Surely this is a qualified right.  How does this reconcile with the prohibition of child pornography?  Shouldn’t the code be amended to reflect this qualified right?

I am advised that the answer to the honourable Senator's question is as follows:

The first principle of the National Classification Code, that ‘adults should be able to read, hear and see what they want’, is qualified by prohibitions already built into the Code. 
The Code contains the following principles which ensure that minors and adults are protected from exploitative or harmful material, including child pornography:

(b) minors should be protected from material likely to harm or disturb them;

(c) everyone should be protected from exposure to unsolicited material that they find offensive;

(d) the need to take account of community concerns about:

(i)
depictions that condone or incite violence, particularly sexual violence; and

(ii)
the portrayal of persons in a demeaning manner.


The Code further provides that publications, films or computer games must be refused classification if they ‘depict in a way that is likely to cause offence to a reasonable adult, a person who is, or who looks like, a child under 16 (whether the person is engaged in sexual activity or not)’.
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SENATE ESTIMATES COMMITTEE

Office Of Film And Litrature Classification 

QUESTIONS ON NOTICE

Senator Harradine asked the following question at the hearing of 10 February 2003:
G classification includes drug use and nudity for the first time.

(a) Are parents not entitled to a classification level that absolutely excludes reference to drug use?

(b) Are parents not entitled to a classification level that absolutely excludes nudity?

(c) Why are these elements now permitted in the G classification?

(d) How many submissions from parents or parent groups supported such changes?
I am advised that the answer to the honourable Senator's question is as follows:

The assertion that the G classification in the Combined Guidelines includes drug use and nudity for the first time is not correct.

a) b) c) 

Drug use and nudity are two of the six classifiable elements which the Board must consider in classifying a film, the others being themes, violence, sex and language.  Although the current film guidelines only explicitly refer to three of the six elements on the page explaining the G category, drug use and nudity are implicitly referred to in the sentence ‘the treatment of … other classifiable elements will be careful and discreet’.  As a question of construction of the current guidelines, the Board must have reference to those elements in classifying a film in the G category.

The Combined Guidelines explicitly state that the Board must, when making classification decisions, consider impact, context and the six classifiable elements.  The format of the Combined Guidelines lists each classifiable element under each classification category, with a statement limiting the content of each element as it pertains to the particular category and highlighting the importance of context.  This approach relieves the need to cross-reference back to introductory material and makes it clear that the Board is considering all those elements in respect of each category.

When classifying material at G level, the Board applies an over-arching impact test: “the impact of the classifiable elements for material classified G should be very mild only”.  The over-arching impact test of “very mild” for G will ensure that, as it is now, any material that contains drug use or nudity should be “very mild only” and “justified by context”.  This involves applying the same considerations which are currently applied to determining whether a film should be classified G.

d) As noted above, there is no change to the G classification. 
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SENATE ESTIMATES COMMITTEE

ATTORNEY-GENERAL'S DEPARTMENT

OUTPUT 1.2

QUESTIONS ON NOTICE

Senator Harradine asked the following question at the hearing of 10-11 February 2003:
In the PG classification, drug use and nudity are now each permitted provided only that they are 'justified by context'.

(a) Why were the previous restrictions that reference to drug use be discreet and depictions be mild removed?

(b) Why was the previous restriction on detailed depictions of nudity removed?

I am advised that the answer to the honourable Senator's question is as follows:

The Combined Guidelines do not change the classification standards of any of the classifiable elements currently operating at the PG level, including drug use and nudity.  

At the PG level, all material will have to pass the over-arching impact test: “the impact of the classifiable elements for material classified PG should be no higher than mild”.  The application of this test will ensure that depictions and descriptions of drug use and nudity at the PG level will continue to be mild only.  The concepts of discreet and incidental are incorporated into that impact test.  The Board will, of course, also be required to consider the context of any depictions.
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SENATE ESTIMATES COMMITTEE

ATTORNEY-GENERAL'S DEPARTMENT

OUTPUT 1.2

QUESTIONS ON NOTICE

Senator Harradine asked the following question at the hearing of 10-11 February 2003:
(a) In the M classification why were the previous restrictions on detailed nudity in a sexual context removed?

(b) Why was the restriction requiring drug use to only 'be discreetly shown' removed?

I am advised that the answer to the honourable Senator's question is as follows:

The Combined Guidelines do not contain any changes to the classification standards currently being applied for the M classification. 

In the M category, all material will have to pass the over-arching impact test: “the impact of the classifiable elements for material classified M should be no higher than moderate”.  This test will ensure that depictions and descriptions of nudity in a sexual context and drug use at the M level will continue to be moderate only.  The concepts of detail and discreet are incorporated into that impact test.  The Board will, of course, also be required to consider the context of any depictions.
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SENATE ESTIMATES COMMITTEE

ATTORNEY-GENERAL'S DEPARTMENT

OUTPUT 1.2

QUESTIONS ON NOTICE

Senator Harradine asked the following question at the hearing of 10-11 February 2003:
In the R classification the requirement that ‘nudity in a sexual context should not include obvious genital contact’ has been removed. Is it the intention of these Guidelines to permit explicit depictions of genital contact?

I am advised that the answer to the honourable Senator's question is as follows:


The new combined Guidelines have been simplified and streamlined so they can be more workable and transparent about the tests the Board must apply.  The separate sentence, ‘nudity in a sexual context should not include obvious genital contact’ has been removed as this provision is already covered by the general rule in the sex guideline:

Sexual activity may be realistically simulated. The general rule is “simulation, yes – the real thing, no”. 
When making classification decisions about nudity in a sexual context, which includes genital to genital contact, the Classification Board applies and has always applied the general rule. The general rule will ensure that there is no change in classification standards in the R category. 
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SENATE ESTIMATES COMMITTEE

ATTORNEY-GENERAL'S DEPARTMENT

OUTPUT 1.2

QUESTIONS ON NOTICE

Senator Harradine asked the following question at the hearing of 10-11 February 2003:
Would the new classifications allow for approval of the film Baise Moi, for example?
I am advised that the answer to the honourable Senator's question is as follows:

No.
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SENATE ESTIMATES COMMITTEE

Office of Film and Litrature classification

QUESTIONS ON NOTICE

Senator Harradine asked the following question at the hearing of 10 February 2003:
How does the Department respond to criticism that the final draft bears no resemblance to the previous guidelines, the draft guidelines issued for public comment or the weight of public submissions?
I am advised that the answer to the honourable Senator's question is as follows:

The new combined Guidelines are a response to issues that arose in the submissions to the guidelines review. The circulated public draft received criticism from the public for being overly complex and lacking clarity. In general, public feedback was that the circulated draft was verbose and unclear. For example, Dr Brand noted in his report that many submissions to the review commented on the complexity of the circulated draft.

At their March 2002 meeting, Commonwealth, State and Territory Ministers with classification responsibilities requested officers to further develop the Draft Combined Guidelines to ensure that they were clear, simple and streamlined. Consequently, as requested by Ministers the final Guidelines reflect public feedback and are simpler to read and easier to use than the circulated draft.
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SENATE ESTIMATES COMMITTEE

Office of film and litrature classification

QUESTIONS ON NOTICE

Senator Harradine asked the following question at the hearing of 10 February 2003:
In the next revision of the guidelines, can the final draft be made available for public comment before being considered for approval by the censorship ministers?

I am advised that the answer to the honourable Senator's question is as follows:

As the national classification scheme is a cooperative scheme, it is up to Commonwealth, State and Territory Ministers with classification responsibilities to decide whether or not to alter the guidelines review process, to include a provision to circulate the final draft for public comment before approval by Ministers.



QoN 65
SENATE ESTIMATES COMMITTEE
OFFICE OF THE PRIVACY COMMISSIONER
QUESTIONS ON NOTICE

Senator Kirk asked the following question at the hearing of 10 February 2003:
What is the total cost of small business awareness activity including advertorial processes?

I am advised that the answer to the honourable Senator's question is as follows:

The direct costs expended on activities that directly target small business undertaken since the commencement of the Privacy Amendment (Private Sector) Act 2000 is approximately $33,000.  This includes costs such as printing, advertising, and use of a mailing house.  
Direct salary costs associated with these activities are estimated at $69, 970.  Therefore the total costs of small business awareness activity including the small business component of our advertorial are estimated at $102,970.
In addition to these activities, in the period leading up to the commencement of the private sector provisions on 21 December 2001 and after, the Office also conducted a wide range of awareness activities that have general application to the business sector and which are also applicable to small business operators.  These activities include:

· Developing and publishing the Guidelines to the National Privacy Principles, Information sheets and Frequently asked questions;

· Updating the CCH Federal Privacy Handbook;

· Undertaking numerous speeches and presentations;

· Providing a Hotline information service via email and phone;

· Responding to Media enquiries on the application of the private sector provisions;

· Providing continuous updates to the PrivacyConnections Network; and 

· Redeveloping the Office web site with a dedicated small business page.

As these are activities that target the whole of the business sector, the proportion of these activities that directly benefit small business cannot be quantified, and thus their costs cannot be estimated.  

QoN 66
SENATE ESTIMATES COMMITTEE
OFFICE OF THE PRIVACY COMMISSIONER
QUESTIONS ON NOTICE

Senator Kirk asked the following question at the hearing of 10 February 2003:
How many inquiries have you received from small business seeking information or assistance in relation to the new laws?  

I am advised that the answer to the honourable Senator's question is as follows:

The Office's information management system does not record information on organisations by turnover
.  Therefore, we are unable to provide exact figures on small businesses as they are defined by the Privacy Act.  However, the system does record information on the sector the caller is from.  Caller information is classified according to categories based upon the Australian and New Zealand Standard Industrial Classification (ANZSIC).  

Based on these categories, the Office is able to provide figures on the number of callers who identified themselves as being from an organisation that is likely to be a small business.  These figures are set out in Table 1 below.

	Table 1: Phone and Written Enquiries from industry sectors likely to include small business

	
	Phone Enquiries
	Written Enquiries

	Calls relating to:
	Post
Private Sector Commencement 
(21/12/01–20/12/02)
	Post
Small Business Commencement
(21/12/02 – 13/03/03)
	Post
Private Sector Commencement 
(21/12/01 – 20/12/02)
	Post
Small Business Commencement
(21/12/02 – 13/03/03)

	Small business sectors
	6715
	848
	434
	144


QoN 67
SENATE ESTIMATES COMMITTEE
OFFICE OF THE PRIVACY COMMISSIONER
QUESTIONS ON NOTICE

Senator Kirk asked the following question at the hearing of 10 February 2003:
How many complaints have been received about small business since they came under the Privacy Act?

I am advised that the answer to the honourable Senator's question is as follows:

Since 21 December 2001 the Office of the Privacy Commissioner has received twelve formal written complaints relating to small business.

QoN 68
SENATE ESTIMATES COMMITTEE
OFFICE OF THE PRIVACY COMMISSIONER
QUESTIONS ON NOTICE

Senator Kirk asked the following question at the hearing of 10 February 2003:
Provide a copy of the policy regarding releasing details of specific complaints and related legal requirements.

I am advised that the answer to the honourable Senator's question is as follows:

A copy of the Office’s Policy/Guidelines on this issue is attached.

Attachment to QoN 68

OFFICE OF THE FEDERAL PRIVACY COMMISSIONER GUIDELINES for DISCLOSURE of INFORMATION

Under sections 14, 43(2) and  

96 of the Privacy Act 1988 

 

BACKGROUND 

 

1.
Section 96 of the Privacy Act contains a provision that prohibits the disclosure of information relating to the affairs of a person unless it is made in the performance of a duty under or in connection with the Privacy Act, or in the course of acting for or on behalf of the Privacy Commissioner. Other sections relevant to these guidelines include section 14 of the Privacy Act, and in particular, Information Privacy Principle 11 which governs the disclosure of personal information by ACT and Commonwealth government agencies. Also relevant is section 43(2) of the Privacy Act which states that investigations conducted by the Privacy Commissioner must be conducted in private.

2.
The underlying principle of the guidelines is that the Office of the Federal Privacy Commissioner (OFPC) should neither confirm nor deny the existence of a particular complaint except in circumstances outlined in the guidelines.

 3.
Section 96 Privacy Act provides as follows: 

(1)
A person who is, or has at any time been, the Commissioner or a member of his or her staff or is acting, or has at any time acted, for or on behalf of the Commissioner shall not, either directly or indirectly, except in the performance of a duty under or in connection with this Act or in the course of acting for or on behalf of the Commissioner:


(a)
make a record of, or divulge or communicate to any person, any information relating to the affairs of another person acquired by the first-mentioned person because of that person’s office or employment under or for the purposes of this Act or because of that person acting, or having acted, for or on behalf of the Commissioner;


(b)
make use of any such information; or


(c)
produce to any person a document relating to the affairs of another person furnished for the purposes of this Act.

Penalty:
$5,000 or imprisonment for 1 year, or both.

Note:
This subsection and subsection (2) also apply to persons who were members of the staff of the Commission at any time before the separate Office of the Privacy Commissioner was established: see Part 3 of Schedule 1 to the Privacy Amendment (Office of the Privacy Commissioner) Act 2000.


(2)
A person who is, or has at any time been, the Commissioner, or a member of his or her staff or is acting, or has at any time acted, for or on behalf of the Commissioner shall not be required:


(a)
to divulge or communicate to a court any information relating to the affairs of another person acquired by the first‑mentioned person because of that person’s office or employment under or for the purposes of this Act or because of that person acting, or having acted, for or on behalf of the Commissioner; or


(b)
to produce in a court a document relating to the affairs of another person of which the first-mentioned person has custody, or to which that person has access, because of that person’s office or employment under or for the purposes of this Act or because of that person acting, or having acted, for or on behalf of the Commissioner;

except where it is necessary to do so for the purposes of this Act.


(3)
Nothing in this section prohibits a person from:


(a)
making a record of information that is, or is included in a class of information that is, required or permitted by an Act to be recorded, if the record is made for the purposes of or pursuant to that Act; or


(b)
divulging or communicating information, or producing a document, that is, or is included in a class of information that is or class of documents that are, required or permitted by an Act to be divulged, communicated or produced, as the case may be, if the information is divulged or communicated, or the document is produced, for the purposes of or under that Act.


(4)
Nothing in subsection (2) prevents a person being required, for the purposes of or under an Act, to divulge or communicate information, or to produce a document, that is, or is included in a class of information that is, or class of documents that are, required or permitted by that Act to be divulged, communicated or produced.


(5)
In this section:

court includes any tribunal, authority or person having power to require the production of documents or the answering of questions.

produce includes permit access to.

 

4.
For the purposes of these guidelines, the following definitions apply: 

(i) “general information” means information, whether arising from a complaint lodged with the OFPC or otherwise, that concerns general issues or matters and that does not disclose specific complaints information or personal information (as defined by section 6 of the Privacy Act).

 

(ii) “specific complaints information” includes personal information and means:

 

(a) the fact that a complaint has been lodged with the OFPC;

 

(b) the names of the complainant or respondent to a complaint; 

 

(c) the specific allegations raised by a complaint; or

 

(d) any other information from which the identity of either a complainant or a respondent is apparent or can reasonably be ascertained. 

 

(iii) “approved persons” means:

 

(a) the Commissioner;

 

(b) the Deputy Commissioner;

 

(c) the Compliance Director;

 

(d) the Corporate and Public Affairs (CaPA) Director or

(e) the Policy Director

 

(f) such other persons as expressly authorised from time to time by the Commissioner or the Deputy Commissioner.

GUIDELINES FOR PUBLIC COMMENT BY APPROVED PERSONS

General information

 

5.
Generally, the Commissioner, the Deputy Commissioner, staff of the OFPC and persons authorised by the Commissioner or Deputy Commissioner must not disclose or make any public comment on specific complaints information. 

6.     Approved persons may make public comment on general information to the extent that this does not disclose specific complaints information or personal information. 

E.g. 1: In response to a media inquiry about a complaint that has been lodged concerning the improper disclosure of personal information by a private health service provider, an approved person could not say whether or not a particular complaint has been lodged, but could comment in general terms on the issue of unauthorised disclosure generally. This could include information about the number of disclosure complaints concerning private health service providers, the proportion of improper disclosure complaints concerning private health service providers generally and the most common issues that arise. 

E.g. 2: In any public forum an approved person may include discussion of the general statistics about complaints including breakdowns by area, ground and type of respondent (e.g. Commonwealth government agencies, ACT government agencies, private sector organisations, private sector health service providers etc). 

Specific complaints information put into the public domain

 

7.
Approved persons may make public comment on specific complaints information put into the public domain as follows: 

(i)
if the approved person is satisfied that the complainant has put the fact that he or she has lodged a complaint into the public domain or consented to the information being put into the public domain, approved persons may: 

confirm that a complaint has been received from the complainant; and 

confirm the allegations of the complaint to the extent that those allegations have been put in the public domain by the complainant (but not confirm the name of the respondent unless 7(ii) below applies). 

(ii) if the approved person is satisfied that the respondent has put the fact that he, she or it has been named as respondent into the public domain or consented to the information being put into the public domain or consents to the Commission confirming the same, approved persons may:

 

confirm that a complaint has been received against the respondent. 

8.
For the purposes of guideline 7(i), the procedure to be followed by which the approved person is to become satisfied of those matters is as follows:

 

(i) all media inquiries or opportunities for media comment concerning specific complaints information will be referred to CaPA;

 

(ii) CaPA will contact the Compliance Director to ascertain:

 

whether a complaint has in fact been lodged, the name of the complainant and the details and general status of that complaint; and 

whether the complainant has put the fact that he or she has lodged a complaint into the public domain or consented to the information being put into the public domain. 

(iii) CaPA will contact the relevant approved person to advise that they may confirm that a complaint has been received from the complainant and confirm the allegations of the complaint to the extent that those allegations have been put into the public domain by the complainant.

 

9.
For the purposes of guideline 7(ii), the procedure to be followed by which the approved person is to become satisfied of those matters is as follows:  

(i) all media inquiries or opportunities for media comment concerning specific complaints information will be referred to CaPA;

 

(ii) CaPA will contact the Compliance Director to ascertain:

 

whether a complaint has in fact been lodged, the name of the respondent and the details and general status of that complaint; and  

whether the respondent has put the fact that he, she or it has been named as respondent into the public domain or has consented to the information being put into the public domain or consented to the OFPC confirming the same.  

(iii) CaPA will contact the relevant approved person to advise that they may confirm that a complaint has been received against the respondent.  

Specific complaints information concerning government bodies

 

10.
Where a respondent to a complaint lodged with the OFPC is an ACT or Commonwealth government agency the following particular considerations arise:    

(i) the protections provided by the Information Privacy Principles in relation to the use and disclosure of “personal information” apply to individuals, not government bodies;

(ii) Section 96 of the Privacy Act does not apply to disclosure of “information relating to the affairs of” government bodies;

 

(iii) the general exception to the non-disclosure provision concerning disclosures in the performance of duties under the Privacy Act may apply such as where a disclosure is considered to be made in the performance of the education function
 or the promotion of understanding, acceptance of the Information Privacy Principles and National privacy Principles
 under the relevant Act;

 

(iv) the general exception to the non-disclosure provision in Section 96 of the Privacy Act should nevertheless be interpreted narrowly given the Commission’s obligation to attempt to resolve complaints by private conciliation, as required by section 43(2) of the Privacy Act and the need for confidentiality that this entails.

 

11.
Notwithstanding guidelines 7(ii) and 9, where the respondent to a complaint is a government body, approved persons may make public comment on specific complaints information as follows:

 

(i) if the approved person is satisfied that the general exception to the non-disclosure provision in section 96 of the Privacy Act applies in the circumstances and considers that public comment is justified; and

 

(ii) if the approved person is satisfied that any public comment is likely to require disclosure of the name of the respondent or such information from which the identity of the respondent is apparent or can reasonably be ascertained; and

 

(iii) the approved person has consulted with the Compliance Director as to the details and general status of the complaint including whether the proposed disclosure of information would in any way jeopardise the complaint handling or conciliation process; 

 

then the approved person:   

May disclose that a complaint has been received against that respondent;  

May not disclose any other specific complaints information except in accordance with these guidelines. 

E.g. 1: An approved person may disclose statistics concerning the percentage or number of complaints received against the Department of Defence but may not disclose any other specific complaints information such as the identity of the complainants to those complaints unless the other guidelines apply.  

E.g. 2: An approved person may confirm that a complaint has been received against Centrelink (notwithstanding the fact that Centrelink has not itself put that information into the public domain so as to satisfy guideline 7(ii)) but may not disclose any other specific complaints information such as name of the Centrelink Office involved unless the other guidelines apply (i.e. unless the complainant has already put such information into the public domain or that information can be provided in such general terms as to be general information that does not disclose specific complaints information).  

12
Guideline 11 is intended to allow approved persons to disclose the fact that a government body is a respondent to a complaint only where justified on policy grounds such as where complaints against that respondent raise broader systemic issues. It is not intended to allow approved persons to disclose the fact that a government body is a respondent in every case where this is so.  

Where the guidelines are not appropriate/suitable or do not apply

 

13.
In the event of situations that may involve the disclosure of specific complaints information, but where an approved person does not consider the guidelines to be appropriate or suitable in that situation, the approved person must obtain the approval of the Commissioner to any disclosure of that information or any public comment on that information  

14.
In the event of situations that may involve the disclosure of any other information that is nevertheless information relating to the affairs of a person, then the approved person must first consider whether that information is general information covered by guideline 6. If that information is not general information covered by guideline 6, then the approved person must obtain the approval of the Commissioner to any disclosure of that information or any public comment on that information. 

E.g. In the situation where the OFPC has been requested to provide details about a specific complaint by a law enforcement or regulatory body the Commissioner would consider both the general prohibition on disclosure contained in section 96 and the requirements of Information Privacy Principle (IPP) 11.1. In accordance with the Plain English Guidelines to the Information Privacy Principles the Commissioner would seek evidence from the requesting party to ensure that such a disclosure of personal information was consistent with the OFPC’s obligations under IPP 11.1.

 

QoN 69
SENATE ESTIMATES COMMITTEE
OFFICE OF THE PRIVACY COMMISSIONER
QUESTIONS ON NOTICE

Senator Kirk asked the following question at the hearing of 10 February 2003:
How many complaints have been received relating to the conduct of employers?

I am advised that the answer to the honourable Senator's question is as follows:

Since 21 December 2001 the Office of the Privacy Commissioner has received seven formal written complaints relating to the conduct of employers.  Potential Complainants who contact the Office, whether by phone or in writing, are informed that the actions of employers in relation to employee records are, in the large majority of cases not subject to the National Privacy Principles due to the Employee records exemption set out at section 7B(3) of the Privacy Act 1988.

QoN 70
SENATE ESTIMATES COMMITTEE

Australian Crime Commission

QUESTIONS ON NOTICE

Senator Ludwig asked the following question at the hearing of 10 February 2003:
Provide a breakdown of where the cash (reserves) has predominantly come from?

I am advised that the answer to the honourable Senator's question is as follows:

"As at 31December 2002, the cash reserves of the former NCA stood at $11.6m. Of this, $4.5m was for "tied funding" where an appropriation had been received but expenditure had not been incurred, $1.2m was a provision for future asset replacement, and $2.3 m was an appropriation drawn down in advance for expenditure on operational activities in the following period.  The balance related to other obligations incurred, but for which payment had not been made at 31 December."
� The Privacy Act defines small business as follows: A business is a small business at a time (the test time) in a financial year (the current year) if its annual turnover for the previous financial year is $3,000,000 or less.  


� Section 27(m) Privacy Act 1988


� Section 27(d) Privacy Act 1988





