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26 February 2001

Ms Helen Donaldson

Secretary

Finance and Public Administration

  Legislation Committee

The Senate

Parliament House

CANBERRA  ACT  2600

Dear Ms Donaldson

Estimates hearing — OASITO — correction

During the estimates hearing relating to the Office of Asset Sales and IT Outsourcing (OASITO) on 23 February 2001, as recorded at page 243 of the proof transcript of evidence, Mr Ross Smith said:

Again, I may be wrong, but I thought we had an advice from the Clerk who said that the Commonwealth should be putting in clauses. So I think there is an expectation coming from the Senate that this is a thing people should be doing—that is, to explicitly put it in to remove doubt.
Mr David Yarra stated:

Can I add a higher level comment. I went to the Harry Evans half-day course and got a lot out of that. What I brought back and what we have, in his words, is that OASITO have not contracted, without consulting the Senate, to make information confidential. We have kept our discretion. We have contracted the parties to confidentiality to stop them releasing our information but we have not contracted ourselves away in either the ITO contracts or the RFTs. So we have retained the discretion to do as we see fit with the information, including meeting our accountability to the parliament. That is a very important point coming out of the Harry Evans course that I went on: that we have not constrained the parliament in that way. We still have that discretion, and you might see an example now of our exercising that discretion—much to the committee’s irritation, perhaps. But we have that discretion, and that is the important point. We did not give that away, and Harry Evans said to us, ‘Do not give away that right unless you technically consult with the Senate first. If the Senate say that we can give it away and they agree with it, that is fine.’ So we have not contracted that away. You can see it in our contracts. For parliamentary purposes it is in there. 

It is not entirely clear what these passages mean and what they attribute to me, but it appears that Mr Smith and Mr Yarra have misunderstood what has been said at the seminars to which they refer.

At those seminars I have tried to make the point that confidentiality clauses in contracts cannot affect the provision of documents and information to a parliamentary committee. It does not matter whether confidentiality clauses are included or not, they cannot affect the power of the Senate and its committees to require the production of documents and information or the provision of documents and information. It is for agencies to decide whether they include confidentiality clauses in contracts for other purposes, but they should know that these clauses cannot affect the provision of documents and information in a parliamentary forum, and they should make this clear to their contractors.

Contrary to the suggestion in the passages quoted, I have never suggested that confidentiality clauses should include a statement that they do not apply to parliamentary inquiries. What I have said is that this should be made clear to the contractors. As Senator Lundy, as reported on the same page of the transcript, pointed out, the inclusion of such statements in particular confidentiality clauses could be taken as implying some acceptance that confidentiality clauses without them might apply to parliamentary inquiries.

Nor have I ever said, as suggested in the statement by Mr Yarra, that departments could seek the permission of the Senate to include something in contracts to “give away that right”, by which presumably he means the right of the Senate to require the production of documents and information. This is an absurd suggestion. Even if the Senate were to tell departments what to include in contracts, it could not “give away that right” for the future.  Any clause in a contract, however worded, simply cannot affect the parliamentary power of inquiry.

Nor have I ever said anything which would imply that OASITO or any other agency has a “discretion” to withhold information from a Senate committee.

I would be grateful if you would draw this letter to the attention of members of the committee and if the committee would include it in the additional information for tabling.
Yours sincerely

(Harry Evans)
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