Senate Finance and Public Administration Legislation Committee

Consideration of Budget Estimates

Tuesday, 28 May 2002

Question on Notice PM62

Senator Murphy [at F&PA Hansard 196]: “In regard to the 15 [complaints concerning compensation] in 2000-01 and the 31 [complaints concerning compensation] in this current financial year, have you ever had cause to make recommendations that the approach of the Australian Taxation Office in these matters has been unfair or has been lacking in any way? … I would like to know whether or not you have had to say to the tax office, ‘You had better go back and have another look at this.’”

Answer

In 2000/2001, the Ombudsman received fifteen complaints concerning compensation claims involving the Australian Taxation Office.  Of these, seven were investigated, and eight were not investigated (two following preliminary inquiries).

Of the eight cases not investigated:

· one related to matters under consideration by a court/tribunal;

· three were considered not warranted (i.e., there was insufficient substance to the complaint to warrant investigation); and

· four were referred to the ATO complaints unit.

It is the normal practice of the Ombudsman’s office to refer a complainant to an agency’s internal complaints unit where the complainant has not previously raised the complaint with the agency.  This is consistent with the notion of the Ombudsman as an office of last resort, and is expressly provided for within subsections 6(1A) and (1B) of the Ombudsman Act 1976.

Of the seven cases investigated:

· two identified ATO defects;

· three found that the ATO had acted reasonably; and

· two were concluded without requiring this office to form a view (i.e. where the complaint was resolved by an agency other than the ATO – eg. payment by another body).

Of the two cases involving ATO defective administration:

· the Ombudsman’s office suggested that the ATO reconsider the decision not to compensate – this was done and compensation was awarded; and

· the Ombudsman’s office suggested that there had been defective administration in relation to advice on GST – on reconsideration, the ATO agreed and offered to consider compensation.

In the year 2001/2002, the Ombudsman has received to date thirty-one complaints concerning compensation claims involving the Australian Taxation Office.  Of these, nine have been investigated or are under investigation, and twenty-two were not investigated (eight following preliminary inquiries).

Of the twenty-two cases not investigated:

· nine were considered not warranted (i.e., there was insufficient substance to the complaint to warrant investigation or in one case where the matter had been taken up with the Minister by an MP); 

· nine were referred to the ATO complaints unit;

· one was over twelve months’ old

· two were withdrawn by the complainants; and

· one was in relation to an out of jurisdiction issue.

It is not unusual for the Ombudsman to decide not to investigate cases over one year old (i.e. where the complainant has known about the issue for over one year but has not complained in that time).  In such cases, the evidence is often stale and the likelihood of an effective investigation is much diminished.  This is expressly provided for within subsection 6(1)(a) of the Ombudsman Act.  Similarly, it is not unusual for the Ombudsman to decide not to investigate a complaint that is already being investigated or addressed by another person or body (in accordance with subsection s6(1)(b)(iii) of the Ombudsman Act).

Of the nine cases investigated:

· five are still under investigation;

· three identified ATO defect; and

· one found that the ATO had acted reasonably.

Of the three cases involving ATO defective administration:

· we suggested that the ATO expedite its consideration of a claim – this was done and compensation was awarded (the management of this case followed our “watching brief” approach);

· we suggested that the ATO seek further particulars in relation to one aspect of a claim that had otherwise been overlooked – the ATO agreed, however the complainant refused to provide the information necessary to support the claim (the management of this case followed our “watching brief” approach up until the point when the complainant ceased to cooperate with the investigation, though the complainant is free to raise the complaint again in future); and

· we suggested that the ATO expedite its consideration of a claim – the ATO agreed and assigned it to a new case officer.  In this case there was no further reason for our office’s involvement (prompt action by the ATO meant that this case did not warrant a “watching brief”).

Of the five ongoing cases, three could be described as being pursued by the ATO with the Ombudsman adopting a “watching brief” approach.

