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Department of Immigration and Multicuttural
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Dear Mr Farmer

I am writing to provide a regular report on complaint handling by my office concerning the
Department.

May 1 start by acknowledging the valuable discussion at our meeting in December. 1tis
pleasing that the differences that arise between our offices can be raised and discussed in a
constructive manner. | shall refer again in this letter to some of the issues we covered.

May | also note the constructive dialogue that is occurring between officers in both our
organisations to ensure that complaint investigation and resolution occurs on a proper
foundation. There have been difficulties in only a small number of complaints, but it is
important that these can be addressed and resolved appropriately in a timely fashion. 1
encourage your staff to take up any issues of concern in the first instance with Mary Durkin,
Senior Assistant Ombudsman, or George Masri, Director of Investigations for our
lrmmigration Team.

As | foreshadowed at our meeting, this report will cover complaints for a six month period for
July to December 2004, Now that staffing changes have seftled down in my office | hope to
return to a regular quarerly report.

Compiaint numbers

The table below shows that the number of complaints we received in the Qctober —
December quarter decreased after increases in the previous two quarters. The total number
of complaints received in the first half of this financial year is about the same as it was in the

first half of 2003-04.
Quarter -+ - 1 _ Complaints:-received’

July - September 2003 220
Octcber — December 2003 215
January — March 2004 209
April - June 2004 223
July - September 2004 231

' October —~ December 2004 208
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i Deiays in the'-processmg of requests under the:Freedam of

_Over recent months my offme has rece;ved numerous compiaznts from mdzvsdua!s and AT
representations from organisations about significant delays in processing requests underthe
Freedom of Information Act 1 982 by the I)epartment of Imngraimn arzd Muttzculturai and '
tndigenous Aﬁazrs (DiM!A) 53 _ _ . : -

~The Department has been facmg d:ﬁlcuity in cempiymg wnth the statutery requfrement that
.- Freedom of Information (FOI) requests be processed. wethan 30 days.. It current%y has 750 :
'-.-'requests ;n a processlng backleg and average processzng tsmes are Xxx.

"1-";strategy bemg pui in place by the Dﬁp’_ ent 1o resotve the pmblem \
~get the processing of FO! requests back under control in the’ longer t rm. My office wi SRR
' closely momtor the :mplementat:on of *the strategy and ensure that the De;)artment gives st a L
'hsgh prtonty e : T

Inthe meantime, my office will cantinue o accept compiamts about FO I del ays and may :
investigate individual comp#aants if: we ¢ ssder that particular matters ahouid be given | 'or_i‘_t_y.
I 'should also note that when an agency fails to comply with the stamtory deadline f T
'procassmg FOI requests the: FOI Act provides that the agency is deemed ol hava refused :
access and the person may appeal to the: Administrative Appeals Tribit do.not.

' ;necessaniy I




Recently my office has provided some historical data to your staff to assist them to better
understand the trends in complaints mads to my office. Further details are provided in the
attachment to this letter. | note in particular that complaints about detainees have decreased
from 32% of total complaint issues to 24% over the two financial years.

Our analysis of complaints received in July to December 2004 indicates that the broad trends
of the last financial year are continuing, with about 22% of complainis relating to detainees,
35% to migration, and 13% to temporary entry.

For complaints closed during July to December 2004, 41-42% of issues were investigated.
This compares with 48% for the corresponding period in 2003, 40% for the period January -
March 2004, and 48% for April — June 2004. '

A recording of ‘agency defect’ was made in 12% of the issues investigated. This compares
with 9% and 14% in the previous two quarters, and 19% for the same period in 2003, -

Issues in most closed complaints were about the Department’s decisions/actions, followed by
complaints about timeliness. Most complaints about migration issues related to
family/spouse visas and skilled migration, while complaints about temporary visas concerned
student and tourist visas and sponsored visits. Complaints from detention centres covered a
range of matters, with complaints about assault, property and health issues more common.

I have also included a table, which provides a summary of the cases for which we recorded
defective administration during the period July to December 2004,

Finally, | should note that there may later be some smalf changes to the statistical data,
foltlowing further quality assurance processes; there may be some slight discrepancies
between the statistics in this report and our annual report data. : -

Maintenance costs arising from detention

My office has received a number of complaints in relation {o the costs incurred by detainees
when in a detention centre. MS! 234, at paragraph 21.3, specifies that detained non-citizens
shiould be informed of the likely costs as soon as detention commences, Thereafter,
detainees should be provided with regular weekly updates of the costs they have incurred to
date. Based on the complaints that we have received, it appears that the MSi may not be
complied with on all oceasions. Some complaints indicate that detainees do not get an
update of costs incurred on a weekly basis and therefore have no indication of the likely debt
they are accumulating. Hence it is not surprising that concems are raised with my office
when detainees receive notification of sizeable debts at the end of their detention period.
May | suggest that steps are taken to ensure that officers are aware of the guidelines in
relation to detention costs and that the MS| is being complied with; | would welcome your
assurance to that effect.

Roles and responsibilities of the detention service provider and DIMIA

in my first quarterly report to you in May last year | noted some concems about ACM’s
performance in managing detention centres. Since then the new provider, GSL., has been
engaged and developed a number of operational policies and guidslines. We have been
provided with many of these and | am pleased to see the progress that has been made.

DIMIA has also developed a number of new instructions in relation to detention and | have
noted previously my appreciation of the opportunity to provide input into the recent MSlon -
Transfer of Detainees within Imrigration Detention Facilities’. We have now received a copy
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ta comment. On the other hand, it can be very useful for my office to have the surrounding
or related documents in gaining a good understanding of the context of government in which
individual problems arise. To be denied access to documents on a strict relevancy test is
unhelpful and can unnecessarily excite suspicion.

My recollection from our December meeting is that the Department will prepare a first draft of
a protocol between our offices dealing with issues of communication of information and
documents, :

Employment related matters and the Ombudsman Act

Over recent weeks my office has been investigating a complaint made by - {2004-
2353338), that prompted the Department to query my jurisdiction to investigate where an
internal disciplinary inquiry was being undertaken by the Department.

The Ombudsman Act 1976 s 5(2)(d) provides that | am not authorised to investigate
employrment related action such as the promation, termination, discipline of an employee or
the payment of remuneration. The interpretation of this provision was the subject of
considerable debate in the early days of the office, but the issue is now largely settled. My
view is that the provision is aimed at preventing public servants from complaining to this
office about employment issues. it was not the purpose of the provision to remove from
jurisdiction a complaint that has given rise to an internal disciplinary inquiry by an agency.
Otherwise, an agency could seek to evade the jurisdiction of the Ombudsman by undertaking
a disciplinary inquiry in relation to any complaint made to us. | am happy to discuss this
matter further if there are ongoing concerns.

internal complaint handling

Your letter of 17 November 2004 advised that the Depariment has been reviewing its
complaint handling processes. | look forward io hearing more about the outcome of the
review. As | commented at our December meeting, the general pattern in the work of my
office is that the investigation rate declines when we fes| confident that there is a robust
complaint handling system in place in an agency. We generally exercise the discretion not to
investigate more readily in those circumstances.

The same observation applies to our investigation of detention centre complaints, We are far
more likely to refer matters hack for investigation by GSL or the DIMIA detention centre
managers if we are satisfied that there is an effective complaint handling mechanism in
place, supplemented by appropriate and useful information for detainees. This might include
posters for detainees about internal and external complaint handling processes and
information brochures for detainees about their rights and responsibilities. My office has
been discussing this with your Department for some time and would welcome the opportunity
to see initiatives in this area progressed.

May | note in closing that over the past months your staff have briefed my staff on a number
of issues; this has been ussaful in enabling both our agencies to gain a better understanding
of each other's perspective. As you are aware, | have flagged an interest in compliance
issues this year and | appreciate the time that Vince McMahon and Yole Daniels have taken
fo discuss the issues with my staff.

I would aiso express the appreciation of my staff for the helpful approach that has been taken
at regional levels in resolving complaints quickly and informaily with my office. In particuiar,




Meiboume anbane and Hobart ofﬂce staff;h ve been sxngled out by my foicem as _havmg‘.-___ o
provided a quick and cmmprehensave service in recent times, These are good examp}es that
demonstrate how open lines of communicatio Jbetwreen our c&rgamsatwn _ ‘Can h&lp us
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Table 1

Table 1 shows the complaint issues identified in complaints received by the office over the

past two financial years.

Complaint issues identified in complaints received 2002-03 and 2003-04

Complaint issue received | 2002-03 [ %.0f 2002-03 | 2003-04 | % of 2005.04
Citizenship 34 3 38 4
Complaint service g 1 14 1
Detaines 392 32 231 24
FOVgeneral access 8 1 7 1
FQOl/personal access 16 1 15 LoD
Humanitarian 54 4 42 4
Migration 427 34 358 38
Multicultural services 3 0 0 0
QOther 114 9 g7 10
Temporary entry 185 15 151 16
Tender/contract 1 0 1 0
Total 1243 100 954 100

Table 2 Complaint issues identified in complaints received July 2004 ~ December

2004

Tabie 2 shows the issues identified in complaints received in July to December 2004. This

information may be subject to further change, particularly as those complaints which af_e:-z

open are dealt with further. This is the first ime we have ident

compliance separately.

ified complaints about

I

-Complaintissue: - . | Juk-Sep: . TerectQ1| OctDec 04 | %recd Q2 [ %.rec
received - o T b4 e E e S T L Mg
Citizenship 15 8 16 7 8
Complaint service 7 3 3 1 2
Compliance activity 7 3 11 5 4
Detainees 50 20 54 24 22
FOlgeneral access 0 0 3 1 1
FOlWpersonal access 7 3 1 0 2
Humanitarian 11 4 14 3] 5
Migration 87 34 81 36 35
Multicultural services 0 ¢ 2 1 0
Other ' 30 12 15 7 g
Temporary entry 39 15 23 10 13
Tender/contract 2 1 ki 0 1
Total 255 100 224 100 100
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Table 4A:  Complaints closed by issue and Ombudsman office response, July to

September 2004
Complaint issueclosed: . '|:Decision. . | Investigated | Total % -
RN T3t A e - investigated
o linvestigate |
Citizenship 5] 7 13 54
Complaint service 1 5 8 83
Compliance activity 5 0 5 0
Detainee 33 28 61 45
FOl/general access 1 1 2 50
FOl/personal access 4 1 5 20 -
Humanitarian 7 8 15 53
Migration 51 34 85 40
Other 23 5 28 18
Temporary entry 19 19 38 50
Tender/contract 2 0 2 0
Total 152 108 260 42

Table 4B: Compiaints closed by issue and Ombudsman office response, October to
December 2004

Complaint issue:close

Citizenship 13 8 19 35
Complaint service 4 1 5 20
Campliance activity 5 2 7 29
Detainee a7 26 53 49
FOl/general access 2 1 3 33
FOl/personal access 0 1 1 100
Humanitarian 12 1 14 8
Migration 48 47 95 49
Multicultural services 2 0 2 0
Other 12 8 18 32
Temporary entry 19 11 30 37
Tender/contract 1 0 1 0
Total 147 102 247 41
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Tabie 8 Complaint issues closed by cause and outcome

Table 6 provides an overview of the actions taken in relation to particular complaint issues
and the conclusions reached.

Cause of complaint | Quicome Number of issues
Jul - Sep Oct - Dec
ADVICE Agency defect 2 0
No agency defect 7 8
Not determined 2 2
Withdrawn or lapsed 2 2
Discretion notto 19 17

i_nvest;gate {furthar’ ._

BEHAV!GUR Agency defect 1

" _No agency defect 1
Not determined 2
Withdrawn or iapsed 0
0

5

Qut of jurisdiction
D;scratmn not to 1
i furt

':oEcas:QN/ACT:O

Agency defect 1 6 6

No agency defect 27 25
Not determined 18 14
‘Withdrawn or lapsed 9 15
Out of jurisdiction 0 1
'D;seretton notto 65 54

Discretion not to
investigate [further]
No agency defect

MF’OUCY =
0
Not determined 0
0
2

Q0J
Wfthdrawn or Ea sed

TiMELENESS Agency defeact 4 4
No agency defect 8 12
Not determined 8 8
‘Withdrawn or lapsed 3 5
Discretion not to _ 31 26

rnvesttgate {further

Cther _ No agency defect 2
Discretion not to g
investigate [further!
Withdrawn or lapsed 9]
Qut of jurisdiction 1

1
8

~loih

Not determined Agency Defect
Discretion not to
investigate ffurther]
Withdrawn or lapsed 1 2

WHC ]

| GRAND TOTAL 264 250




Table7

was recoréeé

Table 7 summanses the cc:mp amts ci
was recordad as at: Febs'u_ iy 29()5

uring the périb__d_ where‘defecfttveadmmsstraﬁan o

Comptamts ctcsed Juiy Becember 2@304 where’ ‘defectwe admzms __.atw____:: e

Ref. No. |

- Cause

2002- | Wang

_ehav;eur -
farassmen

2003- .
12083631 | -

Thambyappah

: Migfétt@n
Family -Member

1) Dec:sson Vronga

2003-
2119742

o Detainee
L Progerty

2003--

2129506 .

Zhu :_::

Detainee

2004-

2196402

"Fiemovai o

| tourist

2004-

)04 | Bain Gasteen_

_Migratlon si{ziled_..

2004-

2241 284 .

= Austr Vlsa
Serv;ce e

Mi'gratiqﬁ -

I;Skmad¢".::ﬁﬂ.~

: 'j_Deczsaon/Action'

2oo4~-"
2246681 |

2004- -
2247203

-Mzgrattcn i
Other

. Tmehness

2004-

2253013

- __Citfzensth

5004

2265400

:fdeﬁsf_

2004~

2273010

Baddﬁéyfl'yf

‘ Mlgratemn

‘Family: Merhber -délay.

2001~

01- |'Sahads |
1710414 |

_ch.z'tp_f@pce___. . 3ehavi

2004~«v_ !  iqi-
2172798 |~ ..

2004- - | Hall
22‘32121_"

_ j-_"Ccampiamt _
| service - other

_';thout déiegatz{ms g

2004<

2215065

- Eamilye Membér

'Mzgfatzon -

::Decasion/As ”n_.
failure 10 act

u_re to handle apphcatacan

2004~

2025840

Detainge ~" "~

| Decision/Action
-{ Application
I {faw/rule’

2004~
2266431

| retumof -

T Citizeriship = =

| DectsnoniAcnon ~ | Fe
o . 'wmng
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2004- Maskey Temporary Timeliness - delay | Not following correct

2281997 entry - other | procedures in alleged
withdrawal visa application,
subsequent delay in
addressing issue

2004- Taylor Detainee - other | Decision/Action — Retention personal faxas on

22808634 wrong files

2004- Huynh Migration — Behaviour - attitude | Advice about, and

2304857 Family Member rescheduling, spouse
interview

2004-- Boulet Migration ~ Decision/Action - Advice on application fee

2331415 skilled wrong

2004- Le Sueur Migration — Timeliness - delay | Delay in responding to

2338794 Family Member correspondence

2004- Davidson Migration — Timeliness - delay | Delay. in processing

2341974 Family Member _ application

2004~ Deans FOl - General | Timeliness - delay Delay in processing request

2346855 Access




: Gmuné ?—”iocr, 1 Farrell Flatew Canpea: 0
- GPO Box 442 » Ganberra ACT 2601 -
Fax 02 6249 7829 Phona 02 B2T6 11

Compiamts 1360 seaave

OMBUDSMAN_; :

Ourref: Al2003-2012213

First Ass stant $ecretary : N
" ‘Unauthorized Arrivals and Detentlon D;vzsmn’
Department of: Emmlgration
and Multicultural and indzgenous Aﬁa;rs
POBox25
-BELCONNEN: ACT 261_8

Dedr Mr Daws Bt R Sy

. .Thank you for your Eetter of 10 November 2004 to Professor McMztEan concermng the
videotaping of detention centre incidents, We have noted the. Enforman{m you prowded
i.i mciudmg the extracts of proposed recards management guideimes PR

Thank you aiso for the :nvztat;on to provude comments in reiation to tha gu:cielmes ! wauid
like to-offer the follewmg pmnts for yourfGSi_ s ccnmderahon ' : = e

it wcuid be preferab e if vndeo faotage of mcsderﬁs shows txmes and da‘ces to be} ai:ai
toassess when the footage was taken and whe’ﬁher zt was a contmuous recordzng

if !arger mczdems mvotvmg severai detamees and- oﬂicers are iaped conszderattan _' '
e nght be gwen 1o ha\nng mf:}re ‘than one Vlde(} operator S o

e : _ 'b’ foatage 01" an mieractfon between a detaznee and offzcer ts bemg L
- taped, the verbal interaction between the detainee and the officer may be. ob_seureﬁ i

U T ihe video operator is taikzng ‘We understand that some explanatscns can be very L
L heipful at tsmes but care. ﬂeeds to be taken m. thss reSpec:’t U P '

e :5_!-_We apprec;ate that vudee footage may oﬁen be taken in chaifengmg c:rcumstances
and that it will not atways be poss:bie to get the best possible recording of a situati ion.
I specific training in video recording is undertaken however ‘we suggest ‘that soma :
emphass might be given to the fo!iowmg areas R : L

e hew best to mamtam facus-'con_troi;

- Défénce Force Ombudsiarv Taxation Ombiidsman -~ 7 "




- seeking to maintain as much as possible a focus on the subjects in question
{unfortunately, we have seen a number of videos where the surrounding
buildings, the floor etc have become the main focus); and

- ensuring that images of text, eg. signs on a door, are recorded straight-on and not
from a side angle, to enable better reading of signs.

I hope these comments might be useful and | would be grateful if we couid be given a copy
of the guidelines once they are in place.

Yours sincerely

o
//

Mary Durkin
Senior Assistant Ombudsman









