Senate Foreign Affairs, Defence and Trade Legislation Committee

Budget supplementary questions on notice 2004–2005; December 2004

Answers to questions on notice from Department of Foreign Affairs and Trade

Question 1

Outcome 1, Output 1.1.1

Topic: Human Rights Dialogue with China

Written question

Senator Harradine asked:

I refer to a recent article in the Australian by Catherine Armitage about human rights violations in China which pointed out more than 10,000 people a year are executed in China without due process, that Chinese citizens are regularly beaten to death by police, that more than 100,000 Falun Gong practitioners have been sent to forced labour camps since 1999 with more than 1,600 died of torture or abuse and that more than 310,000 people were imprisoned without trial in 2003.
The article quotes a Beijing based diplomat who said:

“The talks are not so much a dialogue as a ritualised reading of set pieces in which one side lists its concerns and china lists the reasons it won’t act. Says Becquelin: “I don’t think the dialogues have ever broken new ground. I have never seen anything useful published as a result of the dialogues.” 

The article also quotes Ann Kent of the Australian National University Centre for International and Public Law, a world authority on human rights mechanisms, who criticised the annual dialogues:

“… for actively undermining both well-established UN monitoring mechanisms and Australian values. Every year Australia approaches the bilateral dialogue with its hands already tied behind its back.  It has no bargaining power. It is able neither to invoke the possibility of international disapproval nor to apply sufficient Australian pressure, for fear of destabilising the relationship.”

(1) How does the Department respond to these criticisms of the Human Rights dialogue with China?

(2) Please provide a list of every human rights issue raised with Chinese officials since the dialogues were instituted and what outcome resulted in bringing these matters to the attention of PRC authorities.

Answer:
(1) The Government believes that high-level, non-confrontational dialogue is a more effective way to improve the human rights situation in China than more confrontational approaches. The Government does not hesitate to bring before the Chinese authorities its full range of human rights concerns, reflecting those of the Australian community, and we have found the Chinese authorities less defensive and increasingly responsive, outlining measures China is taking to address these concerns, at the human rights dialogues. Australia makes human rights representations not only at the Human Rights Dialogue but also through representations throughout the year through the Embassy in Beijing and during other high level visits and meetings. Our policy on bilateral dialogues is that they do not preclude public criticism of human rights records when warranted, including by voting in favour of country resolutions in UN bodies. The Human Rights Technical Cooperation Program associated with the Dialogue is another important element in the Government’s approach. This program aims to bring about practical improvements in China’s human rights practices through targeted programs, including in legal reform and women’s rights. These programs include training for police, judges, prosecutors, prison officers, and others involved in China’s justice system, and workshops on dealing with domestic violence.

(2) The Government has raised a very wide range of issues since the inception of the Human Rights Dialogue in 1997, reflecting the concerns of the Australian community and NGOs.  To give an idea of the kind of issues raised, they include, but are not restricted to, civil and political rights such as freedom of expression, information, assembly and association, including the right to protest; freedom of the press; ratification of the International Covenant on Civil and Political Rights; freedom of religion; Falun Gong–including the welfare of detained relatives of Australian citizens; use of the internet; torture; the death penalty; detention of political prisoners; the Strike Hard campaign; re-education through labour; legal reform including amendments to laws and legal practices; lack of due process in courts; defendant’s rights; detention in psychiatric hospitals; workers rights and restrictions on trade unions; the rights of migrant workers; industrial accidents; the household registration system; forced evictions; public health concerns including the spread of HIV/Aids and a lack of transparency about such issues; treatment of HIV/Aids activists; aspects of concern associated with China’s family planning policy, including reports of forced abortions and infanticide; female suicide; domestic violence; human trafficking; rights of ethnic minorities including in Xinjiang and Tibet; dialogue with the Dalai Lama; North Korean refugees; and a range individual cases of concern.

The Government views the human rights dialogue as part of a broader international effort, involving other governments and also NGOs, to encourage China to improve human rights standards. It is impossible to distinguish the outcomes of our representations from the outcomes of this broader international effort. We are realistic in our expectations about the outcomes of human rights representations and dialogue, which are incremental and long term.

Question 2

Outcome 1, Output 1.1.2

Topic: Treaty of Amity and Cooperation

Written question

Senator Evans asked:

(1) Can the Minister advise whether he, his department or other members of the Government received legal advice on the merits of signing the Treaty of Amity and Cooperation with ASEAN?  If so, what was the recommendation of that advice?

(2) Did the Department recommend signing the Treaty of Amity and Cooperation? If yes, why did the Minister decide not to take that advice? If no, why did the Department advise against signing the Treaty?

(3) The Minister has previously said that Australia could not sign the Treaty of Amity and Cooperation with ASEAN because it would impact on Australia's alliance with the United States. Can the Minister/Department provide details on how the Treaty would impact negatively on the US Alliance?

(4) Can the Department provide details of regional reactions to Australia's decision not to sign the Treaty of Amity and Cooperation?

(5) Can the Department advise whether Australia's decision not to sign the Treaty of Amity and Cooperation has caused embarrassment to Australia in the ASEAN region? 

Answer:
(1) The legal implications of the Treaty of Amity and Cooperation for Australia have been part of the Department’s consideration of the Treaty’s obligations and of the Department’s advice to the Minister for Foreign Affairs. In accordance with Standing Order 73, details of advice to Ministers are confidential.

(2) The Senator is referred again to Standing Order 73.  

(3) The Senator is directed to Mr Downer’s response to a question in the House of Representatives on 29 November 2004. 

(4) In the Joint Declaration issued by ASEAN, Australian and New Zealand Leaders at the conclusion of the ASEAN-Australia and New Zealand Commemorative Summit on 30 November 2004, ASEAN leaders encouraged Australia and New Zealand to positively consider acceding to the Treaty of Amity and Cooperation.  

(5) It has not.
Question 3

Outcome 1, Output 1.1.2

Topic: ASEAN Treaty of Amity and Cooperation

Written question

Senator Stott Despoja asked:

(1) For what reasons has the Government indicated that it will not sign the Association of South East Asian Nations (ASEAN) Treaty of Amity and Cooperation?

(2) Does the Government agree that signing this Treaty would help ease the concerns of our neighbours in relation to the Prime Minister's previous comments regarding Australia's preparedness to launch a pre-emptive strike?

(3) Has ASEAN or any of its member nations formally or informally asked Australia to sign the Treaty of Amity and Cooperation?  

(4) If so, which nations have made formal requests or representations and which nations have made informal requests or representations?

(5) If either formal or informal requests have been made to Australia, how does the Government explain the Prime Minister's comments on Friday 26 when he said: "This issue actually hasn't been raised with me and it's not something that's, as I understand it, on the agenda" and "I haven't been asked"?

Answer:
(1) The Senator is referred to Mr Downer’s remarks in the House of Representatives on 29 November 2004 setting out the Australian position on the Treaty of Amity and Cooperation.  

(2) These subjects are not related as the Minister also noted in the House of Representatives on 29 November 2004. (See attached Hansard record). 

(3) As reflected in the Joint Declaration issued by ASEAN, Australian and New Zealand Leaders at the conclusion of the ASEAN-Australia and New Zealand Commemorative Summit on 30 November 2004, “ASEAN Leaders encourage Australia and New Zealand to positively consider acceding to the Treaty [of Amity and Cooperation]”.  

(4) Please see answer to question (3).
(5) The Department is not aware of the question of Australian accession being raised, formally or informally, with the Prime Minister ahead of the 30 November ASEAN Australia New Zealand Summit meeting.

Question 4

Outcome 1, Output 1.1.2

Topic: Burma

Written question

Senator Stott Despoja asked:

(1) Given the ongoing detention of Burmese democracy leader, Daw Aung San Suu Kyi, will the Government suspend diplomatic relations with Burma?

(2) If not, why not?

Answer:
(1) No.

(2) The Australian Government maintains diplomatic relations with states not governments. Maintenance of diplomatic relations in no way condones the policies or actions of a foreign government. The Australian Government remains deeply concerned about the situation in Burma and the ongoing detention of Aung San Suu Kyi and takes every opportunity to urge her immediate and unconditional release, along with all other political detainees.

Question 5

Outcome 1, Output 1.1.2

Topic: Kopassus

Written question

Senator Stott Despoja asked:

(1) What is the Government's current position on the resumption of military ties with Kopassus?

(2) Have Australian and Indonesian military personnel participated in any joint exercises in the previous year? 

(3) Does the Government maintain its commitment not to engage directly with Kopassus officers who have been involved in human rights violations?

(4) If so, how does the Government propose to practically implement this policy in rapid response, high risk situations, such as hostage situations? 

(5) Does the Government accept that:

(a) Kopassus members have been found responsible for the murder of West Papuan independence leader Theys Eluay in November 2001;

(b) Kopassus troops trained East Timorese militias responsible for massacring civilians and attacking Australian forces in East Timor; and

(c) Kopassus members have been found to have links with terrorist organisations including the now disbanded Laskar Jihad?

(6) What evidence does the Government rely upon to support its answers to questions 5 (a),(b) and (c)?
Answer:
(1) On 12 August 2003 I (Mr Downer) announced that the Australian Government would take steps to develop very limited links with Indonesia’s special forces, Kopassus, in the area of hostage recovery and counter-hijack operations.  In the immediate term, Kopassus has the most effective capacity to recover hostages and resolve a hijacking situation involving Australian nationals in Indonesia.  In the event that Australian lives in Indonesia were placed at risk we would be negligent if we did not have a mechanism in place to ensure cooperation between our respective special forces.  

(2) No.

(3) Yes. 

(4) We would form a judgement on the basis of information available to the Australian Government at that time.

(a) The Government is aware that on 21 April 2004 an Indonesian military tribunal found seven Kopassus officers responsible for the death of Theys Eluay.

(b) The Government is aware of evidence indicating that elements within the Indonesian Armed Forces (TNI) supported pro-integration militia groups in East Timor.

(c) The Government is aware that a number of individual members of Kopassus have or have had links with former members of Laskar Jihad.  

(6) The Government bases its response to questions (5) (a) – (c) upon a range of sources.

Question 6

Outcome 1, Output 1.1.2

Topic: West Papua

Written question

Senator Stott Despoja asked:

(1) Has the Government received reports, or any other information, regarding allegations of ongoing violence in the Puncak Jaya District of West Papua?

(2) If so, what information does the Government have in relation to this situation?

(3) On the information available to the Government, how many Papuans have been (a) killed or (b) displaced, as a result of this violence?

(4) Has the Government made any representations or expressed any concerns to the Indonesian Government regarding this situation?  If so, what representations has the Government made in relation to this situation?  If not, why not?

(5) What further action does the Government intend to take in order to help bring an end to the ongoing violence and atrocities in West Papua?

Answer:

(1) Yes

(2) The Australian Government has received reports that a military operation was conducted from September to November 2004 in the highlands of Puncak Jaya regency.

(3) According to media reports, the operation resulted in 15 deaths and the displacement of 5,000 people.
(4) The Australian Government takes every appropriate opportunity to encourage the Indonesian Government to fully implement special autonomy arrangements for Papua and to deal with the legitimate aspirations of Papuans through peaceful means. The Government has not made representations on the operation in Puncak Jaya. The Indonesian Government formed a broadly-based investigation team to enquire into the events at Puncak Jaya. The investigation was completed in mid-November 04 and the investigation team is expected to issue a report.

(5) The Australian Government will continue to take appropriate opportunities to encourage the Indonesian Government to find a peaceful solution to the security situation in Papua, including the full implementation of the special autonomy arrangements, and to ensure that the human rights of all Papuan are respected.

Question 7

Outcome 1, Output 1.1.3

Topic: Kurdistan

Written question

Senator Evans asked:

(1) Is the Minister aware of Liberal Senator Ross Lightfoot’s comments on 22 November 2004 when he said: “I’m in support of an independent state for Kurdistan”?

(2) Is the Minister aware that Liberal Senator Ross Lightfoot has also issued a media statement advocating his support for an independent Kurdish state?

(3) Is it Government policy to advocate independence for Kurdistan?

(4) What is current Government policy on Kurdistan?

(5) Is Liberal Senator Ross Lightfoot’s push for an independent Kurdish state consistent with Government policy?

(6) Did Liberal Senator Ross Lightfoot discuss his position on Kurdistan with the Minister for Foreign Affairs or the Minister’s office prior to issuing his media release advocating an independent Kurdish state?

(7) Has the Minister, his office or Department had contact with Turkish Government officials regarding Liberal Senator Ross Lightfoot’s advocacy of an independent Kurdish state?

Answer:

(1) I am aware of Senator Lightfoot’s comments broadcast by the ABC on 22 November.

(2) I am aware that Senator Lightfoot issued an earlier media statement on the issue of Kurdistan. 

(3) No.

(4) The Australian Government considers that Kurdish political aspirations should be met within existing territorial boundaries, where they should be entitled to the full protection and promotion of their human rights, including the enjoyment of their culture and language. The Australian Government supports the independence, sovereignty and territorial integrity of Iraq, as reaffirmed by UN Security Council Resolutions, including 1546.

(5) Senator Lightfoot’s comments regarding Kurdish independence were conditional and hypothetical, and he supports the proposed federal, democratic, pluralist, and unified system for Iraq, as per UNSCR 1546.

(6) No.

(7) The Turkish Ambassador wrote to my department on 22 November 2004. The Turkish Ambassador's letter did not convey the Turkish Government's position on an independent state of Kurdistan.  My Department replied to the Ambassador on 25 November informing him that the Australian Government does not support the creation of an independent Kurdish state.
Question 8

Outcome 1, Output 1.1.4

Topic: Sudan

Written question

Senator Stott Despoja asked:

(1) Bearing in mind that the Secretary-General of the United Nations has called on all Member States to provide urgent and generous support to the African Union to enable it to expand its mission in Sudan, what support does Australia proposed to provide in addition to the $20 million in humanitarian assistance and the provision of the use of two C-130 Hercules transport aircraft?

(2) What representations has the Government made to:

(a) the Sudanese Government

(b) the African Union

(c) any of the bodies of the United Nations, including the Security Council or its members regarding ongoing violence and human rights violations in the Darfur region?

Answer:
(1) The Australian Government remains deeply concerned about the situation in Darfur, western Sudan, which has been described by the United Nations as the worst humanitarian crisis in the world today. Since May 2004, Australia has provided $20 million in humanitarian assistance to the Darfur region. On 14 December 2004 Mr Downer announced the provision of a further $10 million. The Government is ready to consider further requests for humanitarian assistance, and we are also looking to contribute to a more lasting solution to the crisis in Darfur. Australia is not in a position to offer substantial, ongoing support to the AU military deployment to Darfur. Our offer of airlift logistic support needs to be viewed in the context of broader international support, including from major donors such as the US, the UK, and EU members.

(2) The Australian Government has been very active to ensure that the humanitarian crisis in Darfur remains a high priority for the international community.

a. The Minister for Foreign Affairs wrote to the Sudanese Foreign Minister on 21 June 2004 expressing Australia’s deep concern over the humanitarian crisis in Darfur and urging the Sudanese Government to take immediate action to end the widespread abuses of human rights, restore peace and ensure the distribution of international aid to the victims of the conflict.

b. The Government has over several months made numerous representations to the AU Secretariat and members emphasising the importance of its mission to Darfur and urging immediate action to help alleviate the suffering of the victims of the conflict.

c. On 14 June 2004, Australia, Canada and New Zealand urged the UN Security Council to take immediate action to end the war crimes and crimes against humanity being committed in Darfur. Australia lobbied hard in support for the UN Security Council Resolutions, 1556 and 1564, on Darfur.  Australia has continued to lobby UN Security Council members to take strong action against the Government of Sudan, particularly in light of the worsening security conditions in Darfur in late 2004. During a special meeting of the Security Council on 19 November in Nairobi, Kenya, the Government of Sudan and the Sudanese People’s Liberation Movement/Army (SPLM/A) signed an agreement to work towards a final settlement of the 21-year-long war in southern Sudan by 31 December 2004. The Security Council then adopted Resolution 1574, which endorses the agreement and emphasised the need for complementary efforts to address the crisis in Darfur. The Australian High Commissioner to Kenya addressed the Security Council on behalf of Australia and New Zealand, calling for the parties to both conflicts to adhere to their commitments and cease further violence, particularly violent attacks against civilians. Australia was one of only seven non-Council members to address the meeting in Nairobi. The agreement between the Government of Sudan and the SPLM/A is a positive development, but the situation in Darfur, western Sudan, remains serious, and Australia is working hard to ensure Sudan remains a high priority on the international agenda.

Question 10
Outcome 1, Output 1.1.7

Topic: Guantanamo Bay

Written question

Senator Evans asked:

(1) Can the Minister advise whether the Australian Government has asked the United States for copies of all reports to the US by the ICRC on the detention facilities at Guantanamo Bay? 

(2) If so, can the Minister provide dates when those requests were made and the response of the United States Government? 

(3) If not, can the Minister advise why not?

Answer:
(1) The Australian Government has asked the US for copies of all ICRC reports on the detention facilities at Guantanamo Bay that refer to David Hicks and/or Mamdouh Habib.

(2) We first made the request on 18 May 2004.  This was followed up on subsequent days. The US Government declined our request.  

(3) Not applicable. 

Question 11

Outcome 1, Output 1.1.7

Topic: ICC Statute
Written question

Senator Evans asked:

(1) Can the Minister confirm whether Australia has granted the United States an Article 98 exemption under the ICC Statute?

(2) Can the Minister advise the status of negotiations between the United States and Australian Governments over US requests for an Article 98 exemption under the ICC Statute?

(3) Has the Australian Government sought legal advice on US requests for an Article 98 exemption? Where did the Australian Government seek that legal advice from? 

(4) Can the Minister advise what the conclusions of legal advice produced for the Australian Government on US requests for an Article 98 exemption under the ICC Statute?

(5) Why has the Government been considering the US request for an Article 98 exemption for over 24 months? What complicating factors have delayed the formal announcement of an Australian Government position on the US request?

(6) After more than two years of deliberating over the issue of an Article 98 exemption, does the Government intend on making an announcement on its response to the US request for an Article 98 exemption?

Answer:
(1) Australia has not concluded an agreement under Article 98(2) of the Rome Statute with the United States. 

(2) The Australian Government is carefully considering the US proposal that Australia and the US conclude an Article 98(2) agreement. The most recent discussions on this issue were held between the Australian Embassy in Washington and the US State Department on 8 December 2004.

(3) The Australia Government sought, and subsequently received, legal advice from the Chief General Counsel, Australian Government Solicitor. 

(4) In accordance with Standing Order 73, we do not provide legal advice to the Committee. 

(5) The Government has been carefully considering the US proposal for an Article 98(2) agreement over the last 24 months. It would not be appropriate to reveal the nature of confidential discussions with the US on this issue. 
(6) The Government will not make an announcement on an Article 98(2) agreement until negotiations with the US have concluded. 
Question 12

Outcome 1, Output 1.1.7

Topic: Charter of United Nations Act
Written question

Senator Nettle asked:

Request for documents relating to section 15(1) of the Charter of United Nations Act 1945 (Cth) and documents as they pertain to the listings of persons and entities under the (repealed) Charter of the United Nations (Anti–Terrorism Measures) Regulations 2001 (Cth). 

Can I be provided with:

(1) guidelines, manuals or similar documents governing the Minister’s decision whether or 
not to list a person or entity under the Act and now repealed regulations; 

(2) guidelines, manuals or similar documents stating or explaining the criteria used by the Minister in deciding whether or not to list a person or entity under the Act, in particular, documents stating or explaining the terms:

 ‘a terrorist act’;

 ‘committing a terrorist act’;

 ‘participating in a terrorist act’;

 ‘facilitating a terrorist act’; and

 ‘controlled directly or indirectly’ (by a proscribed person or entity);

(3) guidelines, manuals or similar documents stating or explaining the process followed by the Minister in deciding whether or not to list a person or entity under the Act, in particular, documents stating or explaining:

 the types and sources of information used by the Minister;

 the authorities, both domestic and foreign, consulted by the Minister;

 other relevant bodies, both domestic and foreign, consulted by the Minister;

 whether the Minister provides a person or entity to be listed advance warning of a listing and the opportunity to respond.

(4) Any guidelines, manuals or similar documents followed by officers of the Department of Foreign Affairs and Trade in recommending to the Minister whether or not to list a person or entity under the Act; 
(5) Any guidelines, manuals or similar documents stating or explaining the criteria used by officers of the Department of Foreign Affairs and Trade in recommending to the Minister whether or not to list a person or entity under the Act, in particular, documents stating or explaining the terms:
 ‘a terrorist act’;

 ‘committing a terrorist act’;

 ‘participating in a terrorist act’;

 ‘facilitating a terrorist act’; and

 ‘controlled directly or indirectly’ (by a proscribed person or entity);
(6) Any guidelines, manuals or similar documents stating or explaining the process followed by officers of the Department of Foreign Affairs and Trade in recommending to the Minister whether or not to list a person or entity under the Act, in particular, documents stating or explaining:
 the types and sources of information used by the officer/s;

 the authorities, both domestic and foreign, consulted by the officer/s;

 other relevant bodies, both domestic and foreign, consulted by the officer/s;

 whether the officer/s provides a person or entity to be listed advance warning of a listing and the opportunity to respond.

Answer:
(1) The Minister’s decision to list a person or entity under s15 of the Charter of the United Nations Act 1945 (Cth) is not governed by guidelines, manuals or other documents subsidiary to the legislation.  Each decision of the Minister is made on the merits and is accompanied by a detailed submission prepared by the Department of Foreign Affairs and Trade in consultation with other relevant agencies. 

(2) Under s15 of the Act and reg 6(1) of the Charter of the United Nations (Terrorism and Dealing with Assets) Regulations 2002 (Cth) (which replaced the repealed 2001 Regulations), the Minister must list a person or entity if he is satisfied that the person or entity falls within the category of persons or entities referred to in paragraph 1(c) of United Nations Security Council Resolution 1373, including, “persons who commit, or attempt to commit, terrorist acts or participate in or facilitate the commission of terrorist acts; [and] …entities owned or controlled directly or indirectly by such persons”. These terms are not defined in guidelines, manuals or other documents subsidiary to the legislation but are instead understood in accordance with their ordinary meaning taking into account the context, object and purpose of the Act.  To that end, the definition of ‘terrorist act’ contained in s100.1 of the Criminal Code Act 1995 (Cth) is relevant. ‘Terrorist act’ is defined to include actions or threats of actions involving serious harm to persons or serious damage to property made with the intention of advancing a political, religious or ideological cause.
(3) The Minister makes his decision to list or not list a person or entity under s15 of the Act on the basis of information provided to him in the relevant submission prepared by the Department of Foreign Affairs and Trade in consultation with other relevant agencies. A range of information sources form the basis of this submission, including publicly available information about the person or entity, relevant reporting from Australia’s overseas missions and domestic and international intelligence assessments. To list the person or entity, the Minister must be satisfied on the basis of this information that the person or entity falls within the category of persons or entities referred to in paragraph 1(c) of United Nations Security Council Resolution 1373. The Minister does not provide a person or entity to be listed with advance warning of a listing and the opportunity to respond. To do so would defeat the purpose of the legislation by allowing prospective listees the opportunity to evade asset freezing by moving their assets. Section 17 of the Act nevertheless provides listed persons or entities with the opportunity to apply to the Minister to have the listing revoked. Where listed persons and entities make such applications, their listing is the subject of new inquiries and a new submission to the Minister, taking into account the claims of the listed person or entity.

(4) See above at (1)-(3).

(5) See above at (2).

(6) See above at (3).

Question 13

Outcome 1, Output 1.1.7

Topic: Children in Armed Conflict

Written question

Senator Stott Despoja asked:

(1) Does the Government plan to ratify the Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict?

(2) If not, why not?

(3) If it does, when will the Optional Protocol be ratified?

Answer:
(1) Yes

(2) Not applicable given answer to (1).

(3) The Government is committed to ratification of the Optional Protocol. The Joint Standing Committee on Treaties considered the Optional Protocol during its August 2004 hearings. In its 63rd report, the Committee made three recommendations regarding the Optional Protocol including that binding treaty action be taken with respect to it. Binding treaty action can proceed concurrently with the Government’s consideration of the Committee’s other recommendations. Consequently, the Department of Foreign Affairs and Trade is currently preparing documentation for the Executive Council to enable ratification to take place as soon as practicable.

Question 14

Outcome 1, Output 1.1.7

Topic: International Criminal Court

Written question

Senator Stott Despoja asked:

(1) When was the most recent communication between Australia and the United States regarding the United States' request for Australia to enter into an Article 98 Agreement under the Rome Statute?

(2) Are negotiations ongoing?

(3) Does the Government maintain its in principle willingness to enter into such an agreement? 

(4) If so, why?

(5) When are negotiations expected to be completed?

Answer:
(1) The most recent communication on an Article 98(2) agreement was between the Australian Embassy in Washington and the US State Department on 8 December 2004. 

(2) Negotiations are ongoing.

(3) Yes.

(4) Article 98(2) of the Rome Statute permits a state to enter into such an agreement. Australia would ensure that any such agreement is consistent with its obligations as a state party to the ICC statute.
(5) It is uncertain when negotiations will be completed. 
Question 15

Outcome 1, Output 1.1.8

Topic: Australian Security Intelligence Service (ASIS) 

Written question

Senator Stott Despoja asked:

I refer ASIS to the findings of ANAO Audit Report No.10, 2004–2005, The Senate Order for Departmental and Agency Contracts (Calendar Year 2003 Compliance).

(1) Does ASIS now have formal documentation specifying that its contract details cannot be disclosed? Please provide a copy of the documentation.

(2) What outcomes have been achieved by ASIS' review of its Director–General's Instructions?

(3) What progress has ASIS made towards adopting appropriate long-form contract templates?

(4) Please provide details of any other actions ASIS has taken to implement the recommendations made in the above report, particularly in regard to training for procurement staff.

Answer:
(1) ASIS is now completing final aspects of the Director-General’s Instructions Review, and this issue will be addressed in those instructions. The Director–General’s Instructions are internal documents which, in accordance with Section 39 of the Intelligence Services Act 2001, are not available for tabling in Parliament or issue to the public. They would however be available to the Parliamentary Joint Committee on ASIO, ASIS and DSD.

(2) The review was undertaken to incorporate recent clarifications within the Finance Regulations and Orders, aspects of best practice in relation to format and presentation from ANAO reviews in other agencies and to ensure compliance with all relevant legislation. The review is due to be finalised in early 2005.

(3) As stated in the report on the “Senate Order for Departmental and Agency Contracts (Calendar Year 2003 Compliance)” ASIS intends to continue utilising the DFAT contract templates as necessary. ASIS has only a limited requirement for long-form contracts.  When required, the DFAT long-form contract template is used, and adjusted in accordance with appropriate legal advice.

(4) ASIS is committed to and continues to comply with all aspects of the Senate Order, except where it may result in a breach of Section 39 of the Intelligence Services Act 2001. With the release of the revised Commonwealth Procurement Guidelines (CPG’s), ASIS has provided training to procurement staff where changes will be required, in accordance with the revised guidelines. ASIS staff have the appropriate skills to undertake all levels of procurement in accordance with the revised CPG’s, as well as ensuring that the procurement processes are managed in line with the requirements of the Intelligence Services Act 2001.

Question 16

Outcome 1, Output 1.1.8

Topic: Australian Safefguards and Non–Proliferation Office
Written question

Senator Nettle asked:

(1) Has ASNO conducted a proliferation risk assessment of the technology being developed by Silex Systems Ltd?

(2) Please provide a copy of any documents relating to this assessment?

(3) How much time and resources have been expended by ASNO in its efforts to regulate the activities of Silex Systems Ltd?

(4) Did ASNO provide advice to any government agency in relation to the safety and security of radioactive materials being imported, transported and stored by Silex Systems Ltd?

(5) Please provide details.

(6) Has the IAEA inspected the operations of Silex Systems Ltd at Lucas Heights?

(7) Please provide copies of reports made to the IAEA by ASNO on the operations of Silex Systems Ltd.

(8) Silex Systems Ltd has stated that they are involved in advanced negotaitions with foreign parties considering investmenting the Silex project. Has ASNO been consulted in relation to these negotiations?

(9) Is ASNO aware of Silex Systems Ltd. taking potential investors to its Lucas Heights laboratories?

(10) If so, are these potential investors being given a security clearance by ASNO?

(11) Was ASNO involved in discussions with the South African Governement or any of its agencies in relation to the involvement of the South African company Scientific Development and Integration (Pty) Ltd (SDI) in the research being conducted by Silex Systems Ltd?

(12) Please explain the structure of the interdepartmental committee referred to by Minister Hill in his speech of Tuesday November 30, 2004 that asseses applications for the export of sensitive equipment or technology by Australian companies.

(13) Has Silex Systems Ltd applied for any approvals to export technology or equipment?

(14) Please provide details?

(15) Has the company Fiberbyte Pty Ltd applied for any approvals to export technology or equipment?

(16) Please provide details?

(17) To which countries has Fiberbyte Pty Ltd gained permission to export equipment?

(18) Please provide details of the equipment exported Fiberbyte Pty Ltd.

Answer:
(1) Yes.  ASNO’s regulation of the Silex project has been described in each Annual Report of ASNO and its predecessor ASO (the Australian Safeguards Office) since 1996-97.  ASNO’s Annual Report is tabled in Parliament and is available to the public. 


As explained in the Annual Report of 1997-98 (pages 23-24), ASNO’s objective with respect to the Silex project is to ensure that nuclear technology remains in exclusively peaceful use and does not contribute to any proliferation efforts. This required an assessment whether Silex technology represents a practical method for the enrichment of uranium—in which case it would constitute “associated technology” and “associated equipment” under the Nuclear Non-Proliferation (Safeguards) Act 1987 (the Safeguards Act).  


The Director General, ASNO formally determined that Silex technology constitutes associated technology under the Safeguards Act on 14 June 2001. This was referred to in ASNO’s Annual Report of 2000–01, pages 24–5.

(2) A copy of the Director General ASNO’s letter of 14 June 2001 to Silex Systems Ltd is attached.

(3) ASNO activities related to the Silex project account for some 33 staff days per year.

(4) Yes. As the Silex Systems Ltd laboratories are located in a “Commonwealth Place”, regulation of the safety of nuclear materials held by Silex is the responsibility of ARPANSA.  


ASNO regulates security at the Silex System Ltd laboratories, with respect to nuclear material and associated equipment and associated technology. ASNO provides advice as appropriate to ANSTO which provides security services to Silex Systems Ltd as part of Silex System Ltd’s tenancy agreement.

(5) Security (“physical protection”) aspects are outlined in ASNO’s Annual Reports.

(6) Yes.

(7) Information on reports to the IAEA on Silex operations is given in ASNO’s Annual Report, e.g. Annual Report for 2003–04 page 129. ASNO is prohibited by section 71 of the Safeguards Act from providing copies of these reports.

(8) Yes.

(9) Yes.

(10) ASNO’s authorisation is required for any communication of associated technology to persons not authorised to possess this—and an appropriate security clearance is a prerequisite. However, the Silex laboratories can be visited without accessing associated technology. Negotiations between Silex Systems Ltd and potential investors have not progressed to the point where communication of associated technology has been proposed.

(11) ASNO has been involved in contact with the South African Government through the Australian High Commission in Pretoria, as follows. SDI applied to supply lasers to Silex Systems Ltd. South African Government export control policy requires that such lasers be used only for peaceful purposes. Prior to approving the export of the lasers, the South African Government contacted the High Commission to establish that this policy requirement would be met. Subsequently the export was approved.

The Standing Inter–Departmental Committee on Exports (SIDCE) is an Interdepartmental Committee that advises the Minister for Defence on sensitive export applications and export policy matters. SIDCDE is chaired by the Department of Defence and includes representatives from Foreign Affairs and Trade, Prime Minister and Cabinet, Defence, Australian Customs Service, Attorney-General and Austrade 

(12) Yes.

(13) While in partnership with the United States corporation USEC Inc, there were regular exchanges between Silex Systems Ltd and USEC, mostly in the form of laboratory reports and briefing documents. Also, some equipment provided by USEC was exported back to the United States for repairs.  In each case this was with ASNO’s approval.

(14) Fiberbyte does not possess any associated technology or other items regulated under the Safeguards Act, thus has not applied to ASNO for any export approval from ASNO. Defence confirm that it has not issued any strategic goods export approval to Fiberbyte.

(15) Not applicable.

(16) Not applicable.

(17) Not applicable.

Question 9
All outcomes, all outputs

Topic: Trade Performance
Written question

Senator Hutchins asked:

(1) What have been the main factors in Australia’s export performance over the past 5 years? 

(2) What has been the cause of the decline in exports over the past 3 years? 

(3) Has there been any other period in which records are kept of exports declining for 3 years in a row? 

(4) What prospects are there for an improved export performance in coming years? 

(5) Where is this improvement expected to arise from?

(6) Net exports have made a negative contribution to economic growth for 3 years in a row.  Is this the longest period of negative contribution by net exports to economic growth since records have been kept? 

(7) When was the longest period of positive net export contribution to economic growth?

(8) Australia has now recorded 29 monthly trade deficits in a row—what is the prospect for achieving trade surpluses in the short to medium term future? 

(9) What has been the impact of the fluctuations in the $A on exports? 

(10) How much of the recent decline in exports can be attributed to the stronger $A? 

(11) When did the $A go above its long term average of US70 cents? 

(12) Did this have a notable impact on export performance? 

(13) What was the impact on exports when the $A was below the long term average of US70 cents?

(14) What was the impact on exports when the $A was trading at its long term average?

(15) How have export volumes performed in recent years? 

(16) What factors contributed to the decline in export volumes in 2003?

(17) When are export volumes expected to improve – has there been improvement over course of 2004?

(18) What was the impact of the drought on exports over the past 5 years?

(19) What other factors contributed to the poor export performance over the past 5 years?

(20) What has been the cause of the significantly slower growth in manufactured exports – ETMs and STMs in recent years? 

(21) Is this a market access issue or are other factors behind it?

(22) What has happened to the relative shares of Australian exports vis a vis primary goods, manufacturers and services over the past 5 years?

(23) How has Australia’s international competitiveness performed in recent years? 

(24) Is Australia continuing to achieve productivity growth?

(25) How are we performing on productivity vis a vis major trading partners? 

(26) What developments has there been in the direction of Australian exports in recent years? 

(27) Are there any trends emerging in the direction of our exports? 

(28) Is there any early assessment available on the impact of the FTAs Australia has signed in recent years in terms of the direction of exports? 

(29) Have these FTAs led to increased interest by Australian business in those markets – is there any evidence of this?

(30) Is there any recent assessments of the expected benefits to Australia from a successful conclusion to the WTO Doha Round – has ABARE done any work in this area? 

(31) What about the impact of a successful conclusion to the Round on the global economy? 

Answer:
(1) The main factors driving Australia’s export performance over the past 5 years have been global economic growth, the drought, terrorism, SARS, and capacity and infrastructure constraints.  
The global economic slowdown following the IT boom in the late 1990s, reduced demand for Australian goods and services exports in 2001 and 2002. The 2001 terrorist attacks in the US impacted upon consumer confidence which in turn reduced demand for travel and tourism services. Agricultural export volumes fell following the onset of the drought in 2002-03 (the worst drought in 100 years for eastern Australia). In early 2003, the SARS epidemic in Asia led to slower economic growth in the region and further reduced demand for services exports. The global economic recovery and improved consumer sentiment in 2003-04 lifted Australian exports.
(2) The value of Australian monthly exports declined from a peak of $13.9 billion in July 2001 to $10.9 billion in April 2003. Exports have since recovered to $13.6 billion in October 2004.
The decline in exports between July 2001 and April 2003 was due to a confluence of negative influences, including: slower global economic and trade growth following the end of the IT boom; the September 11 terrorist attacks; the war on terror; high oil prices; drought in Australia in 2002-03; and SARS in East Asia in early 2003.

(3) On a financial year basis, in terms of values, exports of goods and services fell in 2001/02, 2002/03 and 2003/04. There has been no other period of export values declining for 3 financial years in a row. In terms of volumes, however, exports of goods and services increased in 2003-04, after declining for the previous two years. There have been no instances of export volumes declining for 3 years in a row. 
(Statistics for exports of goods and services on a  financial year basis go back to 1945/46 in terms of values and 1959/60 on in terms of volumes).

On a calendar year basis, in terms of values, exports of goods and services  fell for the previous two years (2002 and 2003), and there has been no period of export values declining for 3 years in a row. In volume terms, exports fell in 2003, but rose in 2001 and 2002. There have been no instances of exports volumes falling for 3 years in a row, however there have been two instances of export volumes falling for 2 years in a row in 1980 and 1981; and 1973 and 1974. 

(Statistics for exports of goods and services on a calendar year basis go back to 1960 in terms of both values and volumes).

(4) Economic forecasters agree that prospects are bright for Australian exports. The IMF expects Australian export volumes to rise by 6.1 per cent in 2004 and by 7.5 per cent in 2005; Treasury forecasts export volumes to grow by 4 per cent in 2004–05; ABARE projects commodity export earnings to rise by 15 per cent in 2004–05.
(5) Forecasters point to growth in Australian resource export volumes supported by increased investment in infrastructure and mine production; continued strong growth in demand from emerging markets such as China, India and ASEAN, further strong demand for energy from Japan, and continued strong demand for tourism and education services from Asia. 
(6) Net exports contributed negatively to real GDP for 2 years in a row, in 2002–03 and 2003–04. However, GDP growth averaged around 4 per cent during these two years. On a financial year basis, the longest period of negative contribution was for 9 years, between 1962–63 and 1970–71. 
On a calendar year basis, net exports have made a negative contribution to real economic growth for the last two years (2002 and 2003). The longest period of negative contribution was for 9 years between 1962 and 1970. 

Negative net exports are not necessarily associated with low economic growth. In the last three financial years, the Australian economy has continued to record GDP growth of close to 4 per cent per annum. Between 1962–63 and 1970–71 the contribution from net exports was negative, however GDP growth averaged around 6 per cent.

(Statistics for contribution of Net exports to GDP go back to 1959/60 and 1960).
(7) On a financial year basis, the longest period of positive growth was for 8 years, between, 1990–91 and 1997–98 and on a calendar year period for 8 years, between 1991 and 1998.
(Statistics for contribution of Net exports to GDP go back to 1959/60 and 1960).
(8) Treasury forecasts export volumes to increase by 4 per cent in 2004‑05, while import volumes are expected to increase by 10 per cent. Net exports are forecast by Treasury to detract 1.5 percentage points (pp) from GDP growth in 2004‑05 as compared with 2.4 pp in 2003–04.
(9) The value of Australian exports grew in 2003-04 despite fluctuations in the Australian dollar (relative to the US dollar). In 2003-04, the Australian dollar fluctuated between US63 cents and US79 cents. During the same period, total quarterly export earnings of goods and services grew by an average rate of 3 per cent per quarter.  
(10) Exports have recovered not declined over the past year. Export earnings were 15 per cent higher in the September quarter 2004 compared with the September quarter 2003, and in the 9 months to September 2004, export earnings were 7 per cent higher compared with the same period in 2003. The stronger Australian dollar during the period reflects in part strong demand for goods which Australia produces and the strength of the domestic economy.  
(11) October 2003.
(12) The Australian dollar was above its long term average rate between October 2003 and May 2004.  During this period, monthly goods and services exports (seasonally adjusted) increased from $11.6 billion in October 2003 to $12.8 billion in May 2004 (an average monthly growth rate of 1.1 per cent).  
(13) The Australian dollar was below its long term average rate between November 1997 and September 2003.  During this period, monthly goods and services exports (seasonally adjusted) increased from $9.6 billion in November 1997 to $11.5 billion in September 2003 (an average monthly growth rate of 0.5 per cent).
(14) The Australian dollar traded at around US70 cents between May 2004 and September 2004.  During this period, monthly goods and services exports (seasonally adjusted) increased from $12.8 billion in May 2004 to $13.3 billion in September 2004 (an average monthly growth rate of 0.8 per cent).  
The Australian dollar also traded at around US70 cents between September 1997 and December 1997.  During this period, monthly goods and services exports (seasonally adjusted) fell slightly from $9.6 billion in September 1997 to $9.4 billion in December 1997 (an average monthly growth rate of -0.01 per cent).  

(15) Total goods and services export volumes fell 1.9 per cent between 2000–01 and 2002–03, but increased by 1.6 per cent between 2002–03 and 2003–04.
(16) Weak global demand and geopolitical uncertainty held back export demand in the early part of the year, and rural exports were hit by eastern Australia’s worst drought in 100 years. The spread of Severe Acute Respiratory Syndrome affected tourism exports and exports of seafood and other fresh foods to key East Asian markets. 
(17) Treasury forecasts export volumes to increase by 4 per cent in 2004–05. In the 3 quarters to September 2004, total goods and services export volumes were 5 per cent higher compared with the 3 quarters to September 2003.
(18) The precise impact of the drought on exports cannot be accurately quantified. That said, the drought in 2002-03 coincided with a 12.8 per cent fall in rural volumes from the previous period.  
(19) Total exports of goods and services have risen 24 per cent over the past five years (averaging 6 per cent growth per year).  Over the same period rural exports grew by an average of 3 per cent per year, resources by 9 per cent, manufacturing by 5 per cent and services by 5 per cent. Export volumes have risen 11 per cent over the past five years (growing 3 per cent annually). 
In the past two years, Australia’s export performance has been affected by a combination of exceptional circumstances such as the global economic slowdown, geo-political turmoil, the SARS epidemic, the worst drought in 100 years for eastern Australia, and capacity and infrastructure constraints.
(20) The higher Australian dollar has impacted upon the competitiveness of ETM exports and strong domestic demand has channelled output more towards domestic markets. Lower growth in many industrialised economies—Australia’s main markets for ETMs—has also been a factor behind the slower export growth. STM export volumes—particularly metals—have been affected by the global economic slowdown in 2001‑03 and, recently, by capacity and infrastructure constraints.  
(21) No. ETM exports have been affected by the higher dollar, which has affected competitiveness, and strong domestic demand. Lower growth in many industrialised economies—Australia’s main markets for ETMs—has also been a factor. STM export volumes—particularly metals - have been affected by the global economic slowdown in 2001‑03 and, recently, by capacity and infrastructure constraints.
(22) Between 1999-00 and 2003‑04, the share of exports of primary products has remained constant at 44 per cent of total exports, the share of manufactured goods has fallen from 26 per cent to 23 per cent, the share of other goods has risen from 8 per cent to 10 per cent and the share of services has risen from 23 per cent to 24 per cent.
(23) Australia’s international competitiveness has performed well over the past two decades. Broad indicators now rank Australia very high in terms of competitiveness.  ccording to the IMD World Competitiveness Report, out of 64 countries, Australia ranks number 4 in 2004 up from 6th position in 2003. According to the World Economic Forum’s Global Competitiveness Report, Australia ranked 10th out of 102 countries in 2003‑04. Since 2001 Australia’s competitiveness as measured by the real effective exchange rate has fallen back, largely reflecting the appreciation of the real effective exchange rate (from below its long term average).  
(24) Yes. 
(25) Australia’s labour productivity growth outpaced the OECD average between 1991‑1993 and 1996–1999. During these two periods, Australia’s labour productivity growth was generally higher than that of Australia’s major trading partners including the United States, New Zealand and Japan. Australia’s labour productivity growth was higher than that of Japan between 2001-02, but lower than that of the US. This largely reflects differences in individual countries’ output gaps.
(26) In terms of total exports of goods and services, in 1999-00, Australia’s top 10 export markets were: Japan; the United States; New Zealand; Republic of Korea; the United Kingdom; Singapore, China, Taiwan, Hong Kong (SAR of China), and Indonesia. 
In 2003-04, Australia’s top 10 export markets were Japan, the United States, China (up from 7th largest market in 1999-00), New Zealand (down from 3rd), the Republic of Korea (down from 4th), United Kingdom (down from 5th), India, (up from 14th), Singapore (down from 6th), Taiwan (down from 8th) and Hong Kong (down from 9th).

(27) China and India are becoming increasingly important trading partners for Australia. In 2003-04, China was the 3rd largest export market (up from 7th largest market in 1999‑00), while India was the 7th largest market (up from 14th in 1999–00).   
(28) No Australian Government studies have been conducted on the impact of recent FTAs on trade flows.  
(29) SAFTA: Following the entry into force of SAFTA, there has been increased interest in the Singapore market among Australian services providers, especially as SAFTA focuses on trade in services and investment. Australian business has noticed improved conditions of access provided by the agreement, and has enjoyed a more open and predictable environment across a range of sectors in Singapore. In addition to the entry of new Australian exporters to the Singapore market mentioned above, a number of established exporters have expanded their operations in Singapore. For example, Macquarie Telecommunications (MT), an Australian telecommunications firm, is seeking to become a main player in the corporate telecommunications sector in Singapore and in the region through its expansion plan. Through its acquisition of the former Singapore Public Works Department, Downer–EDI, Australia’s second largest listed engineering services firm, has become increasingly active in Singapore and has been successful in developing new business in Asia from its Singapore base. The University of New South Wales (UNSW) has signed a Memorandum of Understanding (MOU) with the Economic Development Board of Singapore to establish a campus in Singapore to provide undergraduate and post-graduate teaching and research.
AUSFTA: There has been much interest by Australian business in new trading opportunities with the US. Over 350 Australian businesses attended Austrade’s Government Procurement seminars around Australia in Melbourne, Canberra, Sydney and Brisbane from 30 November-7 December 2004. Over 2400 people have participated in over 48 other events, including presentations, seminars and video conferences the Department held to promote the understanding of the Agreement. The Department has responded to many hundreds of e–mail and correspondence enquiries and around 5,000 telephone enquiries on our hotline (which has operated since 9 February 2004, i.e. immediately after the finalisation of the negotiations).

TAFTA: There has also been much interest by Australian business in Thailand. Approximately 450 people attended joint Austrade/DFAT Business Seminars nationwide in July and August to explain TAFTA and to encourage firms to take advantage of the openings achieved in the Agreement. In addition, Austrade’s regional consultations in SA, NSW and Victoria attracted some 150 participants and a further 80 attended additional briefings and workshops in Melbourne, Sydney and the Gold Coast on the basis of seminars. Since the signing of the Agreement on 5 July, around 10–15 phone calls and e-mails have been received in the Department each day on the Agreement.
(30) The Australian Government accords the highest priority to the successful conclusion of the Doha Round of multilateral trade negotiations. Given the broad scope of the Doha negotiating mandate and the large number of Member states (148) involved in the negotiations, the Doha Round offers the greatest potential gains for countries like Australia, which currently suffer the negative effects of trade protectionism. The precise quantum of the benefit which would accrue to Australia following the conclusion of the Round would depend on the extent of the liberalisation agreed by WTO Members and the implementation timeframe. Australia is working to ensure that Members agree to ambitious liberalisation commitments across the full scope of the negotiations.
ABARE is not part of the Foreign Affairs and Trade portfolio. Questions about ABARE’s work program should be addressed to the Minister for Agriculture, Fisheries and Forestry.

(31) The impact on the global economy of the successful conclusion of the Doha Round would depend on the extent of the liberalisation agreed by WTO Members and the implementation timeframe. The goal of the Doha Development Agenda is to ensure that the gains from further trade liberalisation are enjoyed by both developing and developed economies. 
Question 17

All outcomes, all outputs

Topic: Government contracts

Written question

Senator Murray asked:

(1) When did the Department last update its procurement policy documentation?

(2) What mechanisms does the Department have in place to ensure its procurement guidelines reflect current policy in relation to government contracting?

(3) Do the Department's current procurement guidelines refer to all of the following accountability mechanisms:

 The Senate order for departmental and agency contracts;

 The Department of Finance and Administration's February 2003 Guidance on Confidentiality of Contractors' Commercial Information; and

 The Commonwealth Procurement Guidelines (CPGs)?

(4) Do the Department's tender documentation and contract templates include the following elements:

 a statement outlining the various Commonwealth accountability requirements;

 a consistent definition of confidential information across all templates;

 a provision for the inclusion of specific reasons justifying why a tenderer may wish to protect certain information in the contract if it awarded;

 a section that outlines the obligations of confidentiality after the contract has been awarded;

 a more detailed outline, with the general non–disclosure clauses, of the exceptions to confidentiality obligations for Commonwealth contracts; and

 the model contract clauses, given in DOFA's February 2003 Guidance on Confidentiality of Contractor's Commercial Information ?

(5) At page 51 of ANAO Audit Report No.10 2004–2005, The Senate Order for Departmental and Agency Contracts (Calendar Year 2003 Compliance), the ANAO has concluded that all FMA agencies would benefit from implementation of contract training courses, or a review of current courses, to ensure that the Senate order requirements are adequately covered and that procurement staff receive relevant DOFA guidance. 

What training does the Department currently have in place for procurement staff?

(6) Does this training cover the requirements of the Senate order for departmental and agency contracts and refer to DOFA's February 2003 Guidance on Confidentiality of Contractor's Commercial Information?

Answer:
DFAT

(1) Presently being done to comply with the new ‘Commonwealth Procurement Guidelines’ that come into effect from 1 January 2005, in addition to new long/short form contract and RFT templates.

(2) Contract Management and Policy Unit (CPU), in conjunction with Administrative and Domestic Law Group (ADL), are responsible for updating procurement policy/guidelines as dictated by the Department of Finance and Administration.

(3) Yes to all.

(4) Yes to all.

(5) DFAT staff involved in procurement regularly attend the ‘Tender and Contracts’ workshops run by Major Training Services Pty Ltd. Relevant staff also keep abreast of procurement related issues through the Department of Finance’s ‘Procurement Discussion Forum’.

(6) Yes.

AUSTRADE

(1) Austrade Procurement Policy and Guidelines have been updated during 2004 and will be released in January 2005. The Austrade Guidelines encompass changes in the Government Procurement Framework as identified in the new Commonwealth Procurement Guidelines (January 2005).

(2) Austrade Procurement Guidelines are cross–referenced with sections of the Commonwealth Procurement Guidelines that apply to Austrade. Austrade has a dedicated Procurement and Contract Management team which is responsible for monitoring current policy in relation to Government contracting and for ensuring these policies are reflected in Austrade’s guidelines. 

(3) (a) From 1 January, Austrade will be required to list contract details on the Internet for 

contracts over AUD $400,000. Austrade policy has been amended to reflect this. 

(b) The Guidance on Confidentiality of Contractor’s Commercial Information applies to FMA Agencies. Austrade has standard Confidentiality Information clauses included in contracts. 

(c) Yes.

(4) Yes.

(a) Yes.

(b) Yes.

(c) Yes.

(d) Yes.

(e) No.  Austrade uses a standard clause in draft contracts applicable to CAC Act Body requirements.

(5) This requirement is applicable to FMA Agencies only. Austrade is currently preparing a training package for all staff involved in procurement. This will cover all ANAO and Commonwealth Government requirements relating to engagement of Contractors and Consultants. In addition relevant staff undertake Nationally Accredited Training provided by Major Training Services on Government Procurement (Certificate IV level).

(6) Yes. Training provided by Major Training Services (nationally accredited training service) covers all government requirements including DOFA’s February 2003 Guidance on Confidentiality of Contractor’s Commercial Information.

AusAID

(1) AusAID is one of the main Commonwealth agencies in terms of the value of contracts awarded on an annual basis and as such is regularly updating various aspects of the Agencies procurement policy documentation.

(2) AusAID has a dedicated contracting policy unit that, amongst other things, is tasked with ensuring agency adherence to current policy in relation to government contracting. AusAID procurement staff also participate in the Department of Finance and Administration (DOFA) Government Procurement Reference Group meetings and a range of other working groups. Most recently AusAID was actively involved with a working group looking at the revised government procurement framework.

(3) AusAID’s procurement guidelines refer to both the first and third of the accountability mechanisms listed above.

(4) AusAID has adopted a policy position that it will not conclude contracts that contain provisions that protect contractual information as confidential. This has been a long held position by AusAID and the contracting community that tenders for work with AusAID has accepted this position.  DOFA are aware of the approach taken by AusAID and have indicated their support for this measure which facilitates public accountability.

a. Accordingly AusAID’s standard contract documentation contains the following clause:

i. “AusAID may disclose matters relating to the Contract, including the Contract, except where such information may breach the Privacy Act 1988, to governmental departments and agencies, Ministers and Parliamentary Secretaries, and to Parliament, including responding to requests for information from Parliamentary committees or inquiries. This clause shall survive termination or expiration of the Contract.”

(5) AusAID currently has a range of mechanisms in place to ensure that procurement staff have access to appropriate training and development opportunities. A large number of AusAID’s procurement staff are currently completing the Certificate IV in Government Procurement and Contracting at the Canberra Institute of Technology. In addition, AusAID has recently established an arrangement with a Canberra based law firm to run a series of in-house training seminars covering a range of procurement and contracting centred topics. Procurement staff are also encouraged to attend any relevant seminars advertised by other Commonwealth agencies (such as those run by the Australian Government Solicitor or the Department of Finance and Administration) or Canberra based law firms. 

(6) This training has not explicitly covered these requirements. In light of the policy position adopted by AusAID (as outlined in response to question 4 above) this has not been considered critical to date. Staff in AusAID’s contracting policy unit are familiar with the above requirements and guidance and attended the recent Department of Finance forum that discussed the Finance Guidance on Confidentiality.

ACIAR

(1) 1 November 2004.

(2) The CFO is in receipt of all new Guidelines plus all Procurement Circulars and Updates. The CFO attends the monthly CFO Forum. The CFO subscribes to the monthly Procurement Bulletin Board. The tender and contracts function in ACIAR is handled centrally which facilitates compliance. Current policy is adjusted as new guidelines are issued.

(3) Yes. The current Chief Executive’s Instructions include references to the Senate order, the Guidance on Confidentiality of Contractors’ Commercial Information and the Commonwealth Procurement Guidelines. The Department of Finance and Administration website is also checked at regular intervals.

(4) ACIAR’s tender documentation contains the information listed. ACIAR’s standard contract templates include most of the listed requirements however they do not use the detailed model contract clauses suggested by DOFA. As an aid organisation our contracts do not contain or relate to sensitive confidential information. Information is primarily available in the public domain. The confidentiality clauses in ACIAR contracts include several of the sub–clauses in the model clause but not the total clause. 

(5) ACIAR has a dedicated contracts officer who manages all contracts and reviews all tender documents. ACIAR does not provide any formal ongoing training in procurement. ACIAR is a small agency and major procurement is largely centralised. Finance and Contracts officers all attend external procurement training courses when available and required. Training for other ACIAR staff is more ad hoc and on an “as required” basis

(6) Yes, in respect of those Finance and Contracts officers who attend training programs.

AJF

(1) The Australia-Japan Foundation follows DFAT procedures which are presently being updated to comply with the new ‘Commonwealth Procurement Guidelines’ that come into effect from 1 January 2005, in addition to new long/short form contract and RFT templates.

(2) The Australia-Japan Foundation has access to DFAT’s Contract Management and Policy Unit (CPU), which in conjunction with DFAT’s Administrative and Domestic Law Group (ADL), is responsible for updating procurement policy/guidelines as dictated by the Department of Finance. The Foundation also has access to the Department of Finance’s Procurement Agency Advice Unit.

(3) Yes to all.

(4) Yes to all.

(5) The Australia-Japan Foundation staff involved in procurement attend the ‘Tender and Contracts’ workshops run by Major Training Services Pty Ltd and keep abreast of procurement related issues through the Department of Finance’s procurement seminars.

(6) Yes.

EFIC

(1) EFIC’s Purchasing Policy is being updated in December 2004 to ensure compliance with the Commonwealth Procurement Guidelines—January 2005 (CPG’s), specifically in relation to EFIC’s obligations as outlined in the Finance Minister’s (CAC Act Procurement) Directions 2004.

(2) EFIC, being a CAC Act body, had not been obliged to comply with the Commonwealth’s procurement guidelines or associated government contracting policy prior to the January 2005 release of the CPG’s and associated Finance Minister’s (CAC Act Procurement) Directions 2004. Where applicable, EFIC’s Purchasing Policy will be updated in December 2004 to ensure that it reflects current policy. EFIC receives regular updates from DOFA in relation to policy changes.

(3) Please refer to answers (1) and (2) above.

(4) Please refer to answers (1) and (2) above.

(5) Please refer to answers (1) and (2) above.

(6) Please refer to answers (1) and (2) above.
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