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Question: 35

Topic: ACMA Telstra investigation and time taken to complete investigations

Senator Conroy asked:

Telstra wrote directly to you Mr Chapman, about the issue 300 days after it made the complaint [about issues surrounding the Today Tonight program televised on 26 September 2005] … What was your reply to that letter?

Answer: 

The Chair of ACMA received a letter from Telstra in regard to the investigation in August 2006. Over the following months, executives of ACMA were, at the request of the Chair, in contact directly with senior Telstra executives across the organisation to provide updates on the progress of the review. The investigation was concluded in December 2006 and, on advices from Telstra to the Chair of ACMA, to the satisfaction of the parties.

Outcome 1, Output 1.2 






Question: 36

Topic: Private equity funds
Senator Conroy asked:

You mentioned that you would be seeking advice on the private equity funds. I think it was Mr Bezzi who mentioned that. Who are you getting the advice from and how much is it costing?
Answer:

ACMA has sought advice from the Australian Government Solicitor (AGS) on a range of ‘control issues’ under the Broadcasting Services Act including questions relating to private equity funds. AGS has, in turn, sought advice from junior and senior counsel at the private bar.
In addition, ACMA has recently engaged the law firm Johnson Winter & Slattery to provide external legal services including advice on private equity funds. To the end of February 2007, ACMA’s billed expenditure on legal advice relating to private equity funds and control issues in recent media transactions is $43,021.54.
Outcome 1, Output 1.1 






Question: 38

Topic: Complaints about television 

Senator Fielding asked:

How many complaints has ACMA had directly in that same period [five years] about content on television?
Answer: 

Over the past five reporting years (2001-02 to 2005-06), the Australian Broadcasting Authority/ACMA has received an average of 380 complaints per year about television services, with an average of 280 complaints per year for commercial television broadcasting services, and the remainder for ABC/SBS television broadcasting services. 
Outcome 1, Output 1.2 






Question: 39

Topic: Digital channel A & B allocation and right of appeal
Senator Macdonald asked:

I am just saying is there a right of appeal [in relation to the price-based allocations for channels A & B] to anyone?

Answer:
ACMA may determine a price-based allocation system under section 106 of the Radiocommunications Act 1992.  In terms of vetting applicants, the Minister may direct ACMA to include pre qualification criteria to be met by applicants for a channel A datacasting transmitter licence before they can participate (sub-section 106(9A) of the Radiocommunications Act 1992).  The Minister may also direct ACMA to include “competition limits” under sub-section 106(9) of the Radiocommunications Act 1992. 

The Minister may also direct ACMA to determine a price-based allocation system that limits  the persons eligible to apply for a particular transmitter licence to those mentioned in sub-section 106(14) of the Radiocommunications Act 1992.
The section 106 allocation system will be contained in a legislative instrument however, section 44 of the Legislative Instruments Act 2003 applies and Parliament will not have the right to disallow the instrument.  

The allocation of channel A datacasting transmitter licences and channel B datacasting transmitter licences will be governed by an allocation system contained in a legislative instrument.  The system is not yet finalised, and it would be inappropriate to comment on specific aspects of the system before ACMA makes the legislative instrument containing the system. 

The Administrative Appeals Tribunal can deal with appeals, on a merits review basis, of an ACMA decision under section 106(6A) Radiocommunications Act 1992 not to issue a channel A datacasting transmitter licence or a channel B datacasting transmitter licence because it is satisfied that issuing the licence would result in a breach of the Broadcasting Services Act 1992 control rules. 

Other decisions made by ACMA under a section 106 allocation system in the Radiocommunications Act 1992 are not subject to internal review or review by the Administrative Appeals Tribunal.

Unsuccessful applicants for the allocation and issue of channel A datacasting transmitter licences and channel B datacasting transmitter licences might seek judicial review of any administrative decisions by ACMA under the Administrative Decisions (Judicial Review) Act 1977.  Action by ACMA may also be subject to judicial review under the Judiciary Act 1903. 
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Question: 40
Topic: Digital channels A and B—reserve price

Senator Conroy asked:
What work has ACMA done to set a reserve price on the channels?

...

How are you going to go about the task of setting that reserve price? What are the factors? What are the influences?

… 

I was just asking you what processes were involved in establishing a reserve.
Answers:

Reserve prices will be set after applications close and are processed (expected to be mid July for channel A and mid October for channel B). Past practice has been to announce the minimum starting bid (sometimes less accurately referred to as ‘the reserve price’) prior to the allocation.
ACMA is reviewing potential applicable material and data and is therefore still formulating the method of calculation of minimum starting bid for these licences.
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Question: 41

Topic: Interference from Mobile TV repeaters
Senator Conroy asked:

In ACMA’s preliminary analysis of the issue—this is ACMA’s statement—using a case study based on Sydney, even the best case result showed that on average 1,000 people would be affected by interference from each additional mobile TV repeater; that it is highly unlikely that this level of interference will be tolerable in Australia. Firstly, could I ask: who wrote that?

… 

I am just trying to ascertain who wrote it? 

Answer: 

The Acting Chair of ACMA wrote to the Minister and provided the advice that included the discussion of interference issues related to Channels A and B.  The advice was the work of a significant number of people in ACMA.
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Question: 42

Topic: ABC Digital Television Coverage and Interference Issues

Senator Conroy asked:

In its submission to the Minister’s Meeting the digital challenge paper, the ABC argued:

An allocated spectrum should first be used to address existing problems affecting digital television in Australia, before consideration is given to new services.

It also said:

… we need to eliminate existing shortfalls in coverage of digital terrestrial television.

It also said:

… in areas such as the central coast of New South Wales, the Gold Coast and the Sunshine Coast in Queensland the use of single frequency networks has caused digital television audiences in those areas to experience interference problems as a result.

What I am asking you is: how do you propose to deal with that, given the government is not allocating any spectrum to solving those interference problems?

Answer: 

There is a range of possible solutions to the issues described by the ABC.  Which solutions are adopted and when, will need to be worked through with affected broadcasters, ACMA and the Government.

Possible solutions that could be further explored include:

· broadcasters changing their transmission parameters back to those assumed at the time of ACMA’s planning (equivalent to operating at 19.3 Mbit/s) which enables improved implementation of single frequency networks (SFNs) and more robust coverage;

· advice to consumers and antenna installers about which digital receivers operate best in SFNs or with low signal levels;

· advice to consumers and antenna installers about appropriate antennas and antenna configurations to use in affected areas;

· design improvements of digital receivers leading to better performance in SFNs or with low signal levels;

· using new digital channels freed up at the time of digital switchover; and

· early switch-off of one or more of the affected broadcasters’ analog services and re-using these channels for their digital services.

Outcome 2, Output 2.1 





Question: 43—44

Topic: ISP-based Internet Filtering Trial

Senator Conroy asked:

43
ACMA will undertake a further trial of ISP based filtering in Tasmania…What will the nature of the trials be?  Who will be involved?  Could you just explain the parameters that you are looking at?
44
How does this trial differ from earlier ISP filtering trials? What will be the differences?

Answer: 

On 21 June 2006, the Minister for Communications, Information Technology and the Arts announced that ACMA will undertake a further trial of ISP-level filtering technology.
ACMA will be engaging an external service to undertake the trial, and will issue a tender for the consultancy by mid-2007.
The 2005-2006 trial of ISP-level filtering (undertaken by RMIT TestLab on behalf of NetAlert) considered:

· The thoroughness of the blocking of inappropriate content;

· The impact of the filters on network speeds and performance.
The forthcoming trial is expected to include these considerations in assessing ISP-level filtering technology currently available in Australia in 2007.  This will allow ACMA to better assess whether advances have been made in ISP filtering which overcome many of the limitations identified through earlier trials.

Outcome 2, Output 2.2





Question: 45

Topic: Anti-siphoning monitoring

Senator Conroy asked:

… you mentioned earlier that the antisiphoning reports had been released. We have had a look on the website; we just could not see them. Can you just direct us to where they are available? You said three out of the four had been publicly released. We have had a look on the website. If we are just looking in the wrong place, if you could let us know. Do not do it right now. Just let us know when you have had a quick check. 

Answer

The first three interim reports had been released at the time of the Hearings and can be found at the following address:

http://www.acma.gov.au/web/STANDARD/pc%3DPC_91821
The fourth report was released on 24h April 2007, covering most events completed in the period March—July 2006. The report to the Minister has been released following consideration of any claims for confidentiality from the relevant networks. It can be found at the same web address.

Users of ACMA’s website can also navigate to the reports as follows:

Home > For the public: Content & advertising > Broadcasting : About broadcasting content controls > TV content & advertising > TV content requirements > Sport (anti siphoning)
Outcome 1, Output 1.1 






Question: 46

Topic: Complaints regarding compliance with sponsorship limits 

Senator MacDonald asked:

You are the ones who work out whether any radio station has overextended its five minute sponsorship announcements…Do you get many complaints?

Answer: 

In the last three reporting years (2003-04 to 2005-06), ACMA has investigated 26 complaints about community radio licensees’ compliance with the licence condition that limits the amount of sponsorship announcements to five minutes in any hour of broadcasting. Of the 26 complaints investigated, 15 resulted in breach and 11 in non-breach findings.
Outcome 2, Output 2.1






Question: 47
Topic: New Zealand programming and the Australian Content Standards
Senator Conroy asked:
I understand that there has been some criticism of the use of New Zealand programming to meet Australian Content standards. I understand that the Screen Producers Association of Australia has asked ACMA to investigate the practice. 

1. Has ACMA investigated this matter?  

2. Have any conclusions been reached?

Answers

1, 2
The Screen Producers’ Association of Australia (SPAA) raised this issue in correspondence to ACMA of 21 December 2006. On 24 January 2007, the Acting Chair of ACMA wrote to SPAA advising that the Australian Content Standard treats New Zealand Programs and Australian/New Zealand programs equally with Australian programs for compliance with Australian content requirements. This was clarified in April 1998 through the High Court of Australia in considering Australia's obligations under the Trade in Services Protocol to the Australia New Zealand Closer Economic Relations Trade Agreement. The Australian Broadcasting Authority (ABA) determined a new Australian Content Standard in February 1999 with effect from 1 March 1999. 

Outcome 1, Output 1.2 





Questions: 48
Topic: Allocation of community radio broadcasting licence to Tasmanian University Broadcasters Inc

Senator Conroy asked:
I would like to ask some questions about ACMA’s decision to give 'Tasmanian University Broadcasters' (TUB) a community radio licence.

1. Can ACMA confirm that there were no public submissions in favour of allocating the licence to TUB? 
2. Can ACMA explain how a licence allocation can occur where there is no public submission support for a successful applicant? 

3. Did ACMA conduct any public hearings to gather public opinion that would have assisted ACMA to make a decision regarding the most suitable applicant.  Why not?
4. How many community radio and television licences have been awarded to university-based entities? 
5. Does the ACMA have any concerns that community licences located within University grounds have restricted conditions of access (ie to students of the university) 

6. Can the ACMA explain how the broader community can benefit from a facility that is inherently restrictive? 

7. Is the ACMA aware that the University of Tasmania published in its handbook in 2002 and 2003 the availability of broadcast facility for fee paying students during its TCBL licence period? 

8. Was the licence decision 22/12/02 predetermined to favour the University based applicant as a result of any federal government investment in the University of Tasmania?
Answers

1, 2
The Australian Broadcasting Authority (ABA) invited applications for the community radio licence in South Hobart on 21 August 2002. The advertisement indicated that the ABA would welcome written submissions from the public and that the applications would be posted on the ABA’s website and placed in the State Library of Tasmania. The two applications received for the licence from Tasmanian University Broadcasters Inc (TUB) and Cadence FM Inc were posted on the ABA website and hard copies placed at the local library to allow for public comment. The ABA received 192 individual emails of support and a petition containing 1,450 signatures in support of TUB’s application.

3.
No. ACMA is not required to conduct public hearings in relation to the allocation of community broadcasting licences and it is not its usual practice. 

4.
There are six community radio licences that are held or controlled by Universities: 2SER, 5UV, 2MCE, 8TOP, 2NUR and 6NR. No community television licences are held by Universities. However, the University of Western Sydney has been involved in funding the operations of TVS Ltd and has input into its management as a member of ETC TV, which is a member of TVS.

5, 6.
Community broadcasting licensees are subject to a condition to encourage the community it serves to participate in the operations of the service and the selection and provision of programs (clause 9(2)(c) of Part 5, Schedule 2 of the BSA). If any University licensee restricted access to its premises, ACMA would assess its compliance with this condition either through an investigation in response to a complaint or during the licence renewal process. 


Further, if ACMA finds that a University licensee has breached a licence condition either during an investigation or licence renewal process, it will consider whether to take enforcement action, which may include seeking undertakings, imposing remedial directions, imposing licence conditions, suspending, cancelling or not renewing the licence. 

7.
No.
8.
No. The ABA assessed the applications for the South Hobart licence against the criteria at subsection 84(2) of the BSA. The ABA found that TUB demonstrated stronger claims in relation to those criteria. 
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Question: 49

Topic: Universal Service Obligation (USO)

Senator Conroy asked:

1. How is the current USO calculated?

2. When was the last time that the costs Telstra actually incurs in complying with its Universal Service Obligation was calculated? 

a. What was the finding of this investigation?

b. Has ACMA modelled the actual costs of the USO since the ACA determined that the cost of the USO was $548 million in 1997-98?

3. Is it accurate to say that the total cost of the USO for the purposes of calculating the USO subsidy was arbitrarily set at less than half the cost that was estimated by the ACA?

a. Is it accurate to say that despite the ACA’s modelling determining the cost of the USO to be $548 million in 1997-98, the then Minister determined the cost of the USO for 1997-98 to be $253 million?

4. Is it accurate to say that the cost of the USO is ratcheted down by 8% per year is that correct?  

5. How was the value of this annual reduction in the cost of the USO calculated?

a. This reduction value assumes a reduction in the cost of communications assets in the order of 5% pa. Is this correct?

b. Is the ACMA aware of ABS data on the cost of communications assets that shows the actual decline in costs being a fraction of this decline? 

c. What does ACMA believe are the consequences of this discrepancy?

6. Was there ever any attempt to ensure that the economic modelling used to calculate the cost of the USO was consistent with the modelling used to calculate Telstra’s network costs for access pricing? 

a. Please provide details of how ACMA views the USO funding is consistent with the ACCC’s most recent analysis of the de-averaged cost of ULL.

7. If there was a short-fall in the USO Subsidy – who would fund that? How?

a. Telstra would have to fund it wouldn’t it? Most likely via subsidising rural services by charging extra in other areas is that reasonable to assume?

8. Hasn’t the ACCC moved to stop this by refusing to allow Telstra to impose averaged wholesale pricing for access to its network? Does ACMA believe this has implications for the sustainability of the USO? 

a. Telstra has stated in the past that QUOTE: “If the ACCC keeps cutting prices in the cities for wholesale customers but still expects Telstra to continue to fund the revenue shortfall for high cost customers in the bush, something has to give at some stage. Telstra's shareholders cannot be expected to have to bear the burden of these high cost rural customers while the ACCC is continually reducing the prices that Telstra's competitors pay in the cities.” What is the Department’s response to this statement? 

9. Is ACMA aware of the emerging trend of the installation of alternative access infrastructure (eg FTTH) in new housing estates?

10. Has the ACMA considered the operation of the USO in light of this trend?

11. Would Telstra still be obliged to provide a STS to a property in a housing estate in which alternative access infrastructure exists?

12. Does the USO take into account the considerably different economics of installing a STS in a single house in a housing estate in which alternative access infrastructure exists?
Answers

1 & 2.
On 21 June 2005, the Minister for Communications, Information Technology and the Arts, determined the Universal Service Obligation subsidies for 2005–06, 2006–07 and 2007–08 on the basis of advice from the Australian Communications Authority (ACA).  Also see the answer to question 5.

.
Prior to 2000, the ACA was required by the Telecommunications (Consumer Protection and Service Standards) Act 1999 to calculate the net universal service cost (NUSC) using the approach set out under the legislation. The last time this calculation was performed was for the 1997-98 financial year.


In October 1999, the ACA reported in its Net Universal Service Cost assessment for 1997–98 that ‘the amount that would have been the Net Universal Service Cost (NUSC) for 1997–98, if it were assumed that financial year were not a capped financial year, is $548,087,665 with a 95% confidence interval of ± $71 million’.

The ACA has not calculated the NUSC since the commencement of the Telecommunications (Consumer Protection and Service Standards) Amendment Act (No. 2) 2000. 

3, 3a
On 11 June 1999, the Telecommunications Laws Amendment (Universal Service Cap) Act 1999 received Royal Assent. This Act placed an upper limit on the NUSC for 1997–98 of $253.32 million.

In October 1999, the ACA reported, in its Net Universal Service Cost assessment for 1997–98, that ‘the amount that would have been the Net Universal Service Cost (NUSC) for 1997–98, if it were assumed that financial year were not a capped financial year, is $548,087,665 with a 95% confidence interval of ± $71 million’.

4.
No. 5.
The amount of the USO subsidy was calculated for the 2005-06 to 2007-08 period in accordance with the Australian Communications Authority (Advice about Universal Service Subsidies) Direction (No. 1) 2004. In accordance with that direction, the ACA considered a number of factors in developing its advice to the Minister, including financial data, technology cost trends and data and information from major industry participants.

a.
The ACA advised the Minister that a reduction of 5 per cent per annum in the technology factor represented the best estimate for the 2005-06 to 2007-08 periods. 

b,c.
ACMA is aware that the Australian Bureau of Statistics (ABS) produces data related to the cost of telecommunications assets. The ACA technology factor estimate was based on technologies specifically related to the provision of access to USO services to the customers in the relevant net cost areas on a forward looking basis. It is likely that this kind of estimate would differ from any general ABS cost data that were based on general telecommunications network costs.

6.
The ACA’s NUSC calculations were carried out according to the methodology prescribed under the Telecommunications (Consumer Protection and Service Standards) Act 1999. This specifically required the ACA to look at avoidable costs and revenue foregone. As these matters differ from those that the Australian Competition and Consumer Commission (ACCC) is required to examine under the Trade Practices Act 1974, some differences in approach are likely.

a. There is no legislative link between USO funding and the ACCC’s analysis of ULL costs.

7, 8.
ACMA’s role in relation to funding the USO is to:

· provide advice to the Minister, as directed, in relation to the amount of the USO subsidy;

· collect information from carriers about their revenue to enable calculation of the USO levy;

· collect the levy from carriers; and

· pay Telstra its net levy credit. 

ACMA also has a compliance role in relation to the USO.  Telstra sets out how it will fulfil the USO in its Standard Marketing Plan (SMP), which is subject to ACMA approval.  ACMA monitors Telstra’s compliance with the provisions of its SMP in relation to standard telephone services and payphones, and includes comments on these matters in its annual report on communications performance.  

If a carrier or carriers default on their USO levy payment leading to a shortfall in the USO subsidy payment to Telstra, the deficit is made up in the next period by an increased levy on all carriers. The increased levy is calculated according to the formula specified in the Levy Debit Formula Modification Determination (No.1) 2002 made under subsection 20R(3) of the Act. Because the shortfall is made up in the next period, there is no long term impact on Telstra.

Questions about government policy in relation to a possible deficit of funding compared to costs of provision of the USO, fall outside of ACMA’s role and should be directed to DCITA.

9. Yes. 

10. Yes. 

11. The Primary Universal Service Provider is required under paragraph 9(1)(a) of the Telecommunications (Consumer Protections and Service Standards) Act 1999 to ensure that standard telephone services and payphones are reasonably accessible to all people in Australia on an equitable basis, wherever they reside or carry on business.  New housing estates, regardless of the existence of alternative infrastructure, are not exempt from this requirement.  Telstra is currently the Primary Universal Service Provider for the whole of Australia. However, ACMA notes that the Minister flagged consideration of the USO architecture at her 8 March speech to ATUG. 
12.
As set out in section 9 of the Telecommunications (Consumer Protections and Service Standards) Act 1999 the purpose of the Universal Service Obligation is to ensure that all people in Australia, wherever they reside or carry on business, should have reasonable access, on an equitable basis, to standard telephone services, payphones and prescribed carriage services. The legislative definition of the USO is broad and does not seek to describe the wide range of circumstances under which the services may need to be provided.
Outcome 1, Output 1.1 






Question: 50

Topic: Safety of children in gaming console chat rooms
Senator Wortley asked:

In Additional Budget Estimates I asked if the Minister and the department were aware that thousands of Australian children, some as young as six, were in possession of popular hand held computer game systems with embedded software, activated via a local wireless network, which in effect serves as a mobile chat room. 

My concern is that having discussed this issue with constituents, it is apparent that many parents are not aware of the capabilities of this feature. While the wireless range is only up to about 35 metres, it could pose a safety risk for children when used in a public place, as other users with their own hand held device are able to enter the same chat room.

· Would ACMA investigate this issue and report on how this could best be addressed?

· Would a prominent safety warning label placed on the box of the Nintendo DS and DS Lite hand held computer games, and any other children’s device with similar capabilities satisfactorily address the issue?

The label could draw parents’ attention to the PictoChat feature and its capabilities including that other users can enter the chat room when used in a public place (eg shopping centres, sports venues, entertainment venues etc). The label could include also, advice to parents about children not using their real names, or providing their address and other personal details and not arranging to meet with an unknown user who has entered their chat room. Reference to the instruction booklet inside the box which provides useful safety guidelines could also be highlighted. 

While the chat feature provides fun entertainment for children, it is important that at the time of purchase parents be made aware of its existence, capabilities and the need to discuss related safety issues for its use in public places with their children. It is not enough to include this in a small instruction booklet inside the box.

Answer: 

ACMA is aware of the safety issue associated with children’s use of hand-held computer games with wireless capabilities that enable the establishment of mobile chat rooms, such as the Nintendo DS.
ACMA has examined this matter and found that the wireless chat capability incorporated into Nintendo DS does not correspond to an internet chat or mobile chat service as there is no chat service provider. The wireless connections between Nintendo DS users are established on an ad hoc basis by the users themselves rather than relying on an internet connection or a WiFi hotspot.
The Nintendo DS chat facility enables a user to send and receive messages and drawings wirelessly from up to 16 other Nintendo DS users. The primary chat facility, known as PictoChat, is not an internet application and does not require a connection with the internet to operate. Instead, PictoChat relies on a WiFi-like capability with a range of approximately 20 metres.  PictoChat is not functional unless it is selected when the device is switched on. Users are not able to receive or send messages using PictoChat while they are playing games on their Nintendo DS.
Nintendo provides safety information in the instruction manual for the Nintendo DS and on its Australian website. In addition, Nintendo has:
· incorporated features into the Nintendo DS PictoChat facility, that, when followed, are likely to limit the probability of an adult stranger making contact with a child user of a Nintendo DS; and

· provided relevant and comprehensive safety information.
The safety information in the instruction manual states prominently that Nintendo DS wireless communication is not monitored or controlled and that messages may be received by strangers and communicated by strangers within a range of approximately 20 metres. The instruction manual further highlights the need for parents to warn children about communicating with strangers and not to give out personal information such as surname, phone number, age, or address.
The information available on Nintendo’s Australian website reiterates these messages and states that Nintendo DS wireless communication is not monitored or controlled and that, as with any communication device (telephones, walkie-talkies, internet chat rooms, Instant Messaging, etc.), there is always the potential of information being viewed or heard by individuals other than the intended recipient. 
The website also recommends several safety measures including warning children about receiving messages from, or communicating with, strangers and recommending that parents instruct children not to use the PictoChat service if they feel that their children should not use the chat feature.
ACMA does have experience relating to risks to children associated with chat services that, unlike the Nintendo DS wireless chat facility, are provided via electronic communications services. Given ACMA’s interest in issues of child safety related to communications and media services, and drawing on this related experience, we are currently taking the following actions to assist in increasing awareness of the safety issues associated with the Nintendo DS (and like devices):
· proposing to Nintendo Australia that it give the safety information in the Nintendo DS instruction guide and on Nintendo’s web site a heading that is more likely to attract greater attention than ‘Nintendo DS and Wireless Communication Privacy Questions’;
· proposing to the Australian Consumers Association that it publish an article in Choice regarding the risks to children using chat facilities on game consoles and ways of mitigating these risks; and 

· contacting the Australian Federal Police’s High-Tech Crime Centre (AHTCC) and Online Child Sexual Exploitation Team (OCSET)—which have experience in dealing with child safety issues related to internet chat rooms, notably in connection with the Global Virtual Taskforce—to canvass other appropriate actions.
ACMA regards the safety information provided by Nintendo as helpful and is supportive of Nintendo Australia’s proactive approach to informing parents and users of the Nintendo DS of these potential safety issues.

� 	TUB changed its name to Tasmanian Youth Broadcasters Inc on 3 October 2003.
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