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Outcome 1, Output Groups 1 and 2



Question: 1

Topic:  Reappointment of Director, National Gallery of Australia

Hansard Page: 4

Senator Lundy asked:

Can you confirm that the Minister at the time received advices arising from a Council board meeting in May 2001 that advised against the reappointment of Dr Brian Kennedy?  [Senator Kemp responds: ….. I will make inquiries of Senator Alston.  I will draw Senator Lundy’s question to his attention and see if there is anything he wishes to add].

Answer:

The Minister did not receive any such advice. 

Outcome 1, Output Groups 1 and 2



Question: 2

Topic:  Reappointment of Director, National Gallery of Australia

Hansard Page: 8

Senator Lundy asked:

What date was the Cabinet meeting in September?  [referring to when Cabinet first considered the proposed extension to Dr Kennedy’s contract.]

Answer:

Cabinet deliberations are Cabinet-in-Confidence.
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Question: 3

Topic:  Reappointment of Director, National Gallery of Australia

Hansard Page: 10

Senator Lundy asked:

Was the Minister aware at the time [of Dr Kennedy’s reappointment] that a job offer had been made to Dr Kennedy? [Senator Kemp responds …. I will seek advice from Senator Alston’s office.  It will be a decision for them to make about whether they wish to respond or not.  I will draw your question to their attention and see what the Minister wishes to say.]

Answer:

The Minister is not aware that a job offer had been made to Dr Kennedy.  The Chairman of the National Gallery of Australia issued a statement on 29 November 2001 advising Dr Kennedy would remain as Director of the Gallery.

Outcome 1, Output Groups 1 and 2



Question: 4

Topic:  Reappointment of Director, National Gallery of Australia

Hansard Page: 10

Senator Lundy asked:

Was the Minister’s Office aware that Dr Kennedy was in Ireland during this time being interviewed for this other job? [Senator Kemp responds …. I will seek advice from Senator Alston’s office.  It will be a decision for them to make about whether they wish to respond or not.  I will draw your question to their attention and see what the minister wishes to say.]

Answer:

The Minister was not aware of Dr Kennedy’s plans for his private time in Ireland.  

Outcome 1, Output Groups 1 and 2



Question: 5

Topic:  Reappointment of Director, National Gallery of Australia

Hansard Page: 14

Senator Lundy asked:

I still want that question taken on notice.  [referring to an earlier question (page 13) about what provisions are in Dr Kennedy’s contract for extension post 31 August 2004.]

Answer:

Dr Kennedy’s initial term of appointment was for five years.  In addition, his terms and conditions of employment provided for an extension of up to two years.  However, Section 24(1) of the National Gallery Act 1975 provides that the Governor-General appoints the Director of the National Gallery of Australia.  Section 26(2) provides that the Director holds office for such period, not exceeding 7 years, as is specified in the instrument of appointment, but is eligible for re-appointment.  This provision applies to Dr Kennedy’s appointment.
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Question: 6

Topic:  Staffing at the National Gallery of Australia

Hansard Page: 14

Senator Lundy asked:

Are you able to tell me how many people are currently acting in middle management and senior positions? 

Answer:

We have interpreted “middle management and senior positions” to be NGA 6 and above.

At 18 February 2002 seven people were acting in positions at NGA 6 level and above.

Outcome 1, Output Groups 1 and 2


Question: 7, 8, & 9

Topic:  Staffing at the National Gallery of Australia

Hansard Page: 14

Senator Lundy asked:

Perhaps you could also take on notice the question of how many of the 111 who have left during your time were middle management positions, curators or senior staff.  Could you break down all the ones that have left into their employment status, classification or whatever the appropriate terminology is.

Could you take the opportunity to note that on the data so it cannot be misinterpreted [referring to any staff restructure or a decision to expand one area].

And also, if you would like to take the time to provide the comparative data from before your time, please feel free to do that if you think it helps people to not misinterpret the information you provide.

Answer:

Of the 111 separations in the first four years and five months of Dr Kennedy’s term as Director, the number of middle management (NGA 6), curators or senior staff (above NGA 6) were:

· middle management
12

· curators


12

· senior staff


17
Total


41

The breakdown of the total separations is:

· curatorial -
NGA 4
  1


NGA 5
  1


NGA 6
  3


EL1
  1


EL2 and above
  6


Sub-total
12





· non-curatorial -
NGA 1
  12


NGA 2
  10


NGA 3
  18


NGA 4
  11


NGA 5
  19


NGA 6
  12


EL1
    9


EL2 and above
    8


Sub-total
  99


Total
111

Of the 112 separations in the first four years and five months of Dr Kennedy’s predecessor’s term as Director, the number of middle management (NGA 6), curators or senior staff (above NGA 6) were:

· middle management
12

· curators


10

· senior staff


13
Total


35
The breakdown of the total separations is:

· curatorial -
NGA 4
    2


NGA 5
    4


NGA 6
    0


EL1
    1


EL2 and above
    3


Sub-total
  10





· non-curatorial -
NGA 1
  18


NGA 2
  24


NGA 3
  22


NGA 4
    9


NGA 5
    4


NGA 6
  12


EL1
    6


EL2 and above
    7


Sub-total
102


Total
112

Attached is a graphic presentation of data regarding separations from the Gallery from 1 January 1990 to 31 December 2001.
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Question:  10

Topic:  Staffing at the National Gallery of Australia

Hansard Page: 14

Senator Lundy asked:

Could you tell me how long the position was vacant for, please? [referring to the position of Curator for Aboriginal and Torres Strait Islander Art]  [Dr Kennedy responds:  I have just said, Senator, that my belief is that the departure of one person from that position and the acceptance of the other person were coincidental in timing.  I will not ask Mr Froud to offer any comment now, but I will take that on notice].

Answer:

The former Senior Curator resigned on 28 November 2001, however was contracted to provide an oversighting role of approximately 2 days per week until the current Senior Curator commenced on 4 February 2002.
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Question:  11

Topic:  Guidelines for Outside Employment

Hansard Page: 16

Senator Schacht asked:

Can you provide those guidelines [of outside employment] to the committee?  

Answer:

The Gallery’s guidelines for outside employment are attached. 

Outcome 1, Output Groups 1 and 2



Question:  12

Topic:  Gallery’s Building Refurbishment

Hansard Page: 17

Senator Schacht asked:

I want to know – you had better take it on notice – what the $4.8 million has now been spent on so that we can work out how much was spent on architects’ fees, engineering fees and consultant fees for the design of the new entrance, for example, which you have said earlier in the estimates is now not proceeding; you are looking at a new entrance design.  That is more architectural fees, more engineering fees, more consultant fees -  and the taxpayer is running up the flag.

Answer:

$4.837 million spent to 31 December 2001 comprises: 

· $630,000 on the selection of the managing architect; master planning and conversion of drawings to computer format;

· $537,000 on an upgrade of the airconditioning system;

· $713,000 on an upgrade of emergency warning, security and lightning protection systems;

· $395,000 on other project costs including project advice, legal expenses approvals and equipment; and

· $2,565,000 on fees and expenses relating to the whole building refurbishment project, some of which is already underway, as follows:

· Managing Architect 



$1,172,570

· Managing Architect’s Sub Consultants
(engineers, quantity surveyors and other expert
 consultants for design development)


$1,256,492

· Programming




$     13,628

· Cost Planning




$   122,320  
Total





$2,565,010
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Question: 13

Topic:  Gallery’s Building Refurbishment – Moral Rights Legislation

Hansard Page: 18

Senator Schacht asked:

You will take on notice what it cost to get that advice [referring to expenses incurred in relation to legal advice on the Moral rights legislation].

Answer:

The total cost of legal advice in relation to moral rights provided over a three year period was $14,948.

Outcome 1, Output Groups 1 and 2


Question: 14,15,18

Topic: Airconditioning 

Hansard Page: 18, 19, 22

Senator Schacht asked:

I would like you to take it on notice and come back to us to say whether the complaints he [Brian Cropp] made – and you might dispute the standing of his complaints – were corrected by any of the money spent.  That was $2.8 million in the answer to June of last year.  And could you update the figure and take on notice how much has been spent on the upgrade of the air-conditioning since June of last year?

Take on notice the breakdown of where the $2.8 million was spent.

Were these some of the matters that Mr Cropp originally complained about when he was employed by the Gallery?

Answer:

The Gallery accords the highest priority to addressing the occupational health and safety issues that have been the subject of scrutiny and comment in the past.  This includes ensuring that the upgrade of the Heating, Ventilation and Airconditioning System addresses the issues identified in the expert reports that have been prepared on the subject, including the Bligh Voller Nield and AHA Management reports.

As at 31 December 2001, $537,000 has been spent on the upgrade of the air conditioning system.  A further $1.2 million was incurred on the project in the period 1 January to 31 March 2002.  The total project estimate of $2.8 million covers the upgrade of HVAC plant and equipment together with fees for engineers to design and oversight implementation of the upgrade.

The AHA Management had regard for comments expressed at the time of their investigation by numerous people including those by Mr Cropp.

Outcome 1, Output Groups 1 and 2



Question: 16&17

Topic: Ombudsman Report – Complaint Handling Processes

Hansard Page: 20

Senator Schacht asked:

Will you supply the Committee with the circular that the Gallery has sent out to every staff member on the 13 recommendations, including No. 13, which is that they should be publicised to staff?

And did he [Ombudsman] respond that he is pleased to hear that you have accepted the 13 recommendations?

Answer:

A copy of the all-staff circular which was distributed on 30 January 2002 is attached.

The Ombudsman did advise the National Gallery that he was pleased to hear that the Gallery had accepted the 13 recommendations.

Outcome 1, Output Groups 1 and 2 



Question: 19

Topic: Legal Fees 

Written Question on Notice

Senator Schacht asked:

According to the NGA’s response toQ62, Feb/May 2000 legal fees for the period 1998/99  were $99 737.19. Mr Froud confirmed that figure in response to a question by Senator Schacht in November 2000, Supplementary Estimates (30/11/00), ECITA 208. However in a table of expenditure provided in response to Q41,Answers to Questions on Notice 6/6/2001, legal fees for the same period are listed as $45 000.

19.1
Which figure is correct?

19.2
Explain the basis of the discrepancy between the earlier figure of approximately $99,000 and that of $45,000 provided in response to Q41.

19.3
Provide a breakdown of individual legal fees making up the correct total.

19.4
If the earlier figure of approximately $99,000 is correct provide an amended table accounting for the difference of $113,837as noted in Q41.

19.5
Provide a record of individual expenditures for each of the categories of expenses given in the table provided in response to Q41, that is Foundation Expenses, Architects Fees, Legal Fees, Market Surveys, Other, Expenses under $2000.

Answer:

Legal fees expenditure in 1998/99 was $99,737.19.

The $45,000 figure was provided in response to Question on Notice No. 41 of 6 June 2001, which sought explanation of the difference between figures quoted in the Gallery’s annual report for 1998/99 regarding consultants fees and information provided about consultants fees in response to Question on Notice No. 16 of 22 February 2001.  The discrepancy in question of $113,837 included the figure of $45,000 which related to legal expenses.  The $45,000 sum was not represented as the total expenditure on legal fees in 1998/99.  The discrepancy of $113,837 represents the difference between Columns B and C of Attachment A.

Attachment A provides a breakdown of legal fees expenditure in 1998/99 and the means to reconcile figures provided in response to previous questions on notice.  Attachments B to F breakdown Foundation expenses, Architects fees, Legal fees, Market surveys and Other Expenses under $2,000.
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Question: 20

Topic: Consultants’ Fees 

Written Question on Notice

Senator Schacht asked:

In response to Q 41, the Gallery acknowledges that fees paid to Mr Fenwick included services rendered in respect of private mediation of matters in dispute with a then employee (now former employee) and a former employee.

20.1
Can the Gallery confirm that the “private mediation” was negotiation of an out of court settlement of an unfair dismissal action won by a former employee in the ACT Magistrates Court which the Gallery had unsuccessfully appealed in the ACT Supreme Court and had given notice to further appeal to the Federal Court; and proposed legal action by a second former employee in relation to discriminatory behaviour by the Director and Executive during the course of a Comcare supervised return to work by the former employee following a compensable workplace injury.


20.2
Explain why out of court settlements in lieu of legal action have been listed as “counselling”


20.3
In response to part two of Q41 “Explain why is there no fee listed for the services of Mr. Steven Hennessy (AHA Engineering) in 1999/00, and provide the amount spent on his services to date” the Gallery responded “There was no fee for AHA Management included in the report, as costs were coded to “HVAC maintenance” and not “contractors fees”.  Total expenditure on fees payable to AHA Management to 30 June 2001 total $52,400 (GST exclusive)” Did this expenditure include fees for AHA Management air conditioning consultant Mr Steven Hennessy’s investigation and report into the HVAC system commissioned by the Gallery in response to a public controversy concerning the maintenance and cleaning of the HVAC system, and if so what proportion of the $52,400 related to that inspection and report?


20.4
Is it normal for the NGA to include consultants’ fees, particularly substantial ones,  within “maintenance” or other budgets? If so for what reason(s), including the specific case of AHA Management?


20.5
What guidelines, if any, does the Gallery follow in preparation and presentation of financial statements, and do those guidelines specify how consultant’s fees are to be distinguished from other costs and how they are to be reported?

20.6
Are any other consultancy fees, including those of AHA Management subsequent to the 1999/00 financial year not reported in the consultancy budget in Annual Reports years 1997/98 to 2000/01 inclusive? If so provide full details.


20.7
Provide the total consultancy fees expended by the Gallery on AHA Management’s services to date, including the part(s) of the NGA budget to which they have been costed and reported.


20.8
Supply all correspondence and progress reports from AHA Management from November 2000 to present.


20.9
Supply all information from AHA Management provided to the OH&S Committee and Gallery Consultative Committee.


20.10
Supply minutes and staff circulars/memoranda for all OH&S and Consultative Committee meetings from calendar year 1998 to date.

Answer:

20.1 In answer to Q.41 (Estimates Committee Hearing 6.6.01) the Gallery advised that fees paid to Mr Fenwick included services rendered in respect of private mediation of matters in dispute with a then employee (now former employee) and a former employee.

The matter resolved with the then employee (now former employee) is the subject of a Deed of Release which includes a restriction on commenting on the matters the subject of dispute.  The matter with the former employee related to the Gallery’s defence of an action taken by a former employee against the Gallery.  The Gallery acted in accordance with legal advice provided up until an out of court settlement was achieved.


20.2 Fees paid to Mr Fenwick were described as “counselling” as he acted as a mediator in resolving disputes.  The services rendered by him were not legal services.


20.3 Yes.  The expenditure related to fees paid to AHA Management for advice provided in connection with the Gallery’s HVAC system.  Amounts paid to AHA Management are detailed on Attachment ‘H’.  Fees paid to AHA Management relate to advice provided in connection with the investigation and report on the Gallery’s HVAC system and related matters including follow up visits and review of expert advice provided to the Gallery on upgrading the HVAC system.


20.4 Consultants expenses may be of a capital or recurrent nature.  Capital expenditure is reflected in changing values in the Statement of Financial Position while recurrent expenditure is reflected in the Statement of Financial Performance under Expenses from ordinary activities – Suppliers.

The total paid to AHA management has been disclosed in the Gallery’s 2000-01 annual report at Appendix 13 “Consultants” (page 158).  Consultants fees are disclosed here regardless of whether the cost is of a capital or recurrent nature.


20.5 Guidelines followed in preparation and presentation of the Gallery’s financial statements include:

Schedule 1 to the Commonwealth Authorities and Companies (Financial Statements 2000-01) Orders;
Australian Accounting standards;
Other authoritative pronouncements of the Accounting Standards Boards;
The Consensus Views of the Urgent Issues Group;
Statement of Accounting Concepts;
The Explanatory Notes to Schedule 1 issued by the Department of Finance and Administration; and
The Guidance Notes issued by the Department of Finance and Administration.

Schedule 1 of the Commonwealth Authorities and Companies orders requires that “any material classes of revenues, expenses, assets and liabilities not specified in the primary statements must be disclosed in the notes separately under the heading to which they relate.

In accordance with Schedule 1 of the CAC orders the Gallery’s financial statements for 2000/01 show at note 5a expenditure on “legal, consultants and contractor fees”.  There is no requirement for further details to be provided.


20.6 A full list of consultants above a nominated value is published in the annual report.


20.7 See Attachment H.


and
Copies of relevant correspondence from AHA Management is enclosed.

20.9

20.10
Copies of relevant minutes are enclosed.  Minutes of OH&S and Gallery Consultative Committee meetings are available to all Gallery staff through electronic means.
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Question: 21

Topic: Ombudsman’s Report – Complaint Handling Processes

Written Question on Notice

Senator Schacht asked:

In a cover letter dated 21/1/2001 from the Ombudsman to Dr. Kennedy accompanying the list of 13 recommendations arising from his own motion investigation of complaints handling at the NGA , Mr McLeod wrote “regarding my earlier foreshadowed recommendation concerning NGA policy on providing legal assistance to staff, I did not suggest that the NGA should abrogate its duty of care to its employees. My purpose was to draw your attention to Government policy concerning the provision of legal assistance for your consideration should similar situations arise in the future.”  In responses to the following questions names may be deleted for privacy reasons.

21.1 What were the specific “situations” to which the Ombudsman referred?

21.2 Did the Ombudsman advise the Gallery, verbally or in writing, that expenditure on legal assistance for staff members breached Government policy, and if so did the Gallery accept that this was the case?

21.3
Were any of the instances of provision of legal assistance to staff referred to by the Ombudsman for the purpose of defending them against legal action by other parties? 

21.4
Were any of the instances of provision of legal assistance to staff referred to by the Ombudsman for the purpose of taking action against other parties, and if so what legal action was explored (eg defamation, assault)?

21.5 Did any of the instances of provision of legal assistance to staff referred to by the Ombudsman relate to the allegations of fraud or misuse of Commonwealth resources which resulted in the Effective People investigation carried out in late 2000. If so for what purpose?


21.6 Itemise all expenses incurred for the provision of legal assistance to members of staff, including the Director, from 1997/98 financial year until the present, including legal action considered or taken, dates, source(s) of advice and a brief summary of the circumstances. 

Answer:

It is assumed the letter referred to is the one from the Ombudsman dated 21 January 2002 not 2001.

Question 21.1

The Ombudsman was referring to an instance where the Gallery provided legal assistance to two employees who had been the subject of allegations of misconduct.

At the time the Gallery decided to provide legal assistance, the employees concerned did not know who had accused them, or the full extent of those allegations.  The Gallery agreed that it would assist with the provision of independent legal advice on natural justice and process issues.

Question 21.2

No.

Question 21.3

No.

Question 21.4

The Gallery agreed to provide legal assistance for the purpose of obtaining advice in respect of the rights of employees.  The assistance did not extend to assisting the employees launch their own action against individuals.

Question 21.5

There was no allegation of fraud investigated by Effective People.  The provision of legal assistance did relate to the allegations of misconduct referred to in Answer Q21.1 above.

Question 21.6

There was only one instance of provision of legal assistance to members of staff from 1997/98 until the present.  This instance related to allegations of misconduct directed at two Gallery employees.

Legal advice was provided for the two employees concerned by Porter Parkinson and Bradfield.  In April 2001 the Gallery paid a total of $2,727.27 for each of the two employees.

Outcome 1, Output Groups 1 and 2 



Question: 22

Topic: Ombudsman’s Report – Complaint Handling Processes

Written Question on Notice

Senator Schacht asked:

In a cover letter dated 21/1/2001 from the Ombudsman to Dr. Kennedy accompanying the list of 13 recommendations arising from his own motion investigation of complaints handling at the NGA , Mr McLeod wrote “after considering your comments on the views I expressed in relation to the NGA’s processing of FOI applications, particularly the advice that the Gallery routinely seeks assistance from the Australian Government Solicitor in handling FOI requests, I no longer see the need for this recommendation.”

22.1
What was the recommendation referred to by the Ombudsman and what were Dr. Kennedy’s comments on the views the Ombudsman expressed.

22.2
List all FOI requests since the commencement of the 1998/99 financial year, giving subject of request, whether and to what extent the request was granted, what fees the Gallery advised and/or charged, whether or not the request was granted or proceeded with and legal expenses incurred by the Gallery in their consideration and/or preparation.

22.3
Supply copies of all FOI requests from 1998/99 financial year for which legal expenses were incurred by the Gallery, and provide with each the legal advice proffered. Names and institutions may be deleted for privacy reasons. Media requests should be labelled “media”.

Answer:

It is assumed the letter referred to is dated 21 January 2002 not 2001.

22.1 It is the policy of the Commonwealth Ombudsman to discuss only final 
outcomes and not to discuss work in progress.  The correspondence between the Gallery and the Ombudsman was prior to the Ombudsman arriving at his findings.

22.2
A schedule detailing all FOI requests from 1998/99 is enclosed

22.3
Copies of FOI requests for which legal expenses were incurred by the Gallery
are enclosed. .  Legal advice provided in connection with FOI requests to the Gallery is privileged and has not been provided.

Outcome 1, Output Groups 1 and 2 



Question: 23

Topic: Ombudsman’s Report – Complaint Handling Processes

Written Question on Notice

Senator Schacht asked:

In a cover letter dated 21/1/2001 from the Ombudsman to Dr. Kennedy accompanying the list of 13 recommendations arising from his own motion investigation of complaints handling at the NGA , Mr McLeod wrote “Regarding my views concerning engagement of personnel to work at the NGA I note that you intend addressing the issues during your current review of recruitment policies and practices.”

23.1
What were the Ombudsman’s views concerning engagement of personnel to work at the NGA? To what issues did he refer?

23.2
What shortcomings were identified by the Ombudsman and/or the Gallery with the existing recruitment policies and practices?

23.3
In relation to the event(s) which prompted the Ombudsman’s views, were existing Gallery recruitment policies and practices followed? If not explain why not.

Answer:

It is assumed the letter from the Ombudsman referred to is dated 21 January 2002 not 2001.

The Commonwealth Ombudsman has advised the Gallery that it is his policy to discuss only final outcomes and not to discuss work in progress.  The Ombudsman did not express any views concerning engagement of personnel to work at the NGA in his final advice.

The Gallery strives to continually improve its policies and practices and is currently reviewing recruitment policies and practices.  There was no particular issue that prompted this review which has been programmed for some time.

Outcome 1, Output Groups 1 and 2 



Question: 24

Topic: : Ombudsman’s Report – Complaint Handling Processes

Written Question on Notice

Senator Schacht asked:

In a letter dated 21/1/2001 the Commonwealth Ombudsman made 13 recommendations arising from his own motion investigation of complaints handling at the NGA.

24.1
Provide all correspondence between the Ombudsman and the Gallery in relation to the Ombudsman’s formulation and the Gallery’s acceptance of each of the 13 recommendations. 

Answer:

It is assumed the letter referred to is dated 21 January 2002 not 2001.

The Gallery understands that the Commonwealth Ombudsman is required to conduct his investigations in private and he is very limited in the extent to which he can disclose information obtained during the course of his investigations.  Accordingly, the Ombudsman does not disclose the information in working papers which contain details of his deliberative processes during the course of an investigation. It is appropriate, therefore, that the Gallery provides copies of only the Ombudsman's correspondence which contain his final views and the Gallery's response.

Outcome 1, Output Groups 1 and 2 



Question: 25

Topic:  Building Complaint System

Written Question on Notice

Senator Schacht asked:

In Senate Estimates (30/11/2000 ECITA p 203-204), Mr Froud said the NGA were implementing a new Building Complaint system notwithstanding that there was a system in place involving Fitness Report Forms. When asked in Q 118 (Answers to Questions on Notice 30/11/00) the NGA estimated that around 1500 reports were completed in the 1999/00 period and in Q 119 replied that  reports are not retained permanently and the gallery is therefore unable to provide specific details requested for that period.

25.1
Provide a blank and completed sample of the Fitness Report form referred to by Mr. Froud.

25.2
If the forms themselves are not retained, provide Facilities or Security documents relating to complaints about the building in which the subjects of the complaints are itemised, summarised or otherwise recorded in order  that the issues contained within the 1500 forms were addressed

25.3 The Gallery states that “Action in response to matters identified is monitored and issues not attended to re-appear on subsequent forms”. Does this mean that staff who complain are required to resubmit their complaint if no action is taken?

25.4
Provide a sample of a completed Fitness Report Form relating to a building complaint and documentation showing how action in response to the complaint was monitored.

25.5 Provide an outline/draft of  the NGA’s latest / proposed complaints system.

Answer:

25.1
Samples attached (2)


25.2
The data and records requested have not been retained.  Reports are prepared, actioned and not retained.  The system is designed to identify issues in need of attention on an ongoing basis.


25.3
No.  The intention is that once a matter requiring attention (which is not necessarily a complaint) has been reported it appears on a form and remains there until it is attended to.


25.4
A sample of a completed fitness form is attached.



25.5
The approved Complaints Handling Guidelines are attached.

A recommendation made by AHA Management following investigation of the Gallery’s HVAC system was that a central data base should be established for the recording of all building and maintenance related problems.  The Gallery has investigated building maintenance reporting systems and an electronic system was recently trialed.  In the light of experience gained in this trial a modified version of the system trialed is being developed for implementation at the Gallery.  In the interim the current system of Fitness Report Forms applies.
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Question: 26

Topic: Air-conditioning

Written Question on Notice

Senator Schacht asked:

In response to Q205, Supplementary Budget Estimates, 30/11/00 the Gallery provided a 69 page report to the Facilities and Planning manager, Phil Rees, dated 14 /03/00. The report was prepared by the Environment Officer in response to Mr. Cropp’s February 2000 complaint to Comcare and contained a chronology and specific complaints and concerns raised by herself and other staff members regarding the impact of the condition of the HVAC system on the Collection and health and safety dating  back several years. Following a meeting of concerned CPSU members, the CPSU Industrial Officer, Scott Thompson representing a majority of staff and accompanied by the Environments Officer met with Mr Rees, Mr Froud and other senior Gallery managers (14/1/2000) to discuss mounting staff concerns about the air conditioning within the building. In spite of this background, Mr Rees responded to the Senate estimates committee questions about the level of  Staff concern ((ECITA 247, 25/5/2000) “ I do not know where the many of the staff come from. We are aware that one or two people have a view, but I do not think it is a majority view” 

26.1
Explain why Mr Rees made this and other statements indicating that there was no significant Staff concern about the safety of the HVAC system in relation to OH&S and the Collection.

Answer:

The majority of staff have not expressed concern about the safety of the HVAC system.
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Question: 27

Topic: Occupational Health and Safety

Written Question on Notice

Senator Schacht asked:

In response to Senator Lundy’s question (25/5/2000, ECITA 248)“Are the National Gallery management aware of their duty of care responsibilities under occupational health and safety legislation”? Mr Froud responded “Yes they are”

27.1
In the context of  extensive questioning on the issue of complaints about the air conditioning, why did Mr Froud not mention this meeting or the concerns of the environments officer?

27.2
What specific action was taken by the Gallery and the OH&S Committee in response to the 14th January 2000 CPSU representation to Management on behalf of members?

27.3
Provide minutes and/or any other records including memoranda, notes to file and diary entries arising from the 14th January 2000 meeting with the CPSU and documentary evidence of the Gallery’s response to the concerns raised in accordance with the Gallery’s duty of care under the OH&S Act or otherwise.

27.4
Was Director made aware of the of the 14th of January meeting and its subject or the report prepared by the Environments Officer (14/3/00), and if so why did he advise (ECITA 267, 25/5/00) “you mention complaints by staff, I’m not sure what they are.”?

If the Director was not made aware of specific staff concerns about HVAC safety by the time of the May Senate Estimates, why not?

Answer:

27.1 Mr Froud answered the question asked.


27.2 Information requested at the 14 January 2000 meeting which was called to discuss issues raised by the Preventative Conservator in her 11 January 2000 email, was provided.  The Gallery’s HVAC system was subsequently investigated by Comcare in March 2000 and the Gallery accepted and acted upon the report’s recommendations.  The Gallery’s HVAC system was subsequently the subject of investigation by AHA Management and the Gallery acted upon the recommendations made in this report as well.


27.3 Attached are copies of documents related to the 14 January 2000 meeting.


27.4 The Director was aware on 25 May 2000 of issues raised about airconditioning in general and the Comcare investigation in particular.  The Director’s remark “you mention complaints by staff, I’m not sure what they are”, relates to his uncertainty about which complaints Senator Schacht was referring to.


The Director was aware that a staff member had raised issues about the air conditioning and that they were being considered by appropriate Gallery staff.

`
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Question: 28

Topic: Hennessy Report

Written Question on Notice

Senator Schacht asked:

In page 32 of the Hennessy report it states, “During the course of our investigation we were advised by a number of NGA personnel that reporting building related problems might reflect badly on themselves, and even when problems were reported, they would often not be properly investigated”. (provided to NGA October 2000).
In senate estimates (30/11/2000, ECITA p200 - 203) Mr Froud  gave firm assurances that the Gallery had addressed the Hennessy report recommendations relating to complaints management “I think we actually have done a reasonable job of doing that, to be honest…….and we have been quite deliberate in trying to encourage – and I believe, have been quite sensitive to any comments that anyone may have raised about related issues…The working party has already addressed each of the issues identified by Mr Hennessy”.
In response to question on notice 210, November 30, 2000 the Gallery responded that it was not aware of certain complaints by Registration staff and would “not share this view in any case” however in response to Q34, 6-7/6/2001 the Gallery acknowledged that it was in fact aware of the specific complaints earlier denied, and that after industrial action was taken by Registration staff on the 9th of May 2001 informed the Senate that “All of these issues are being addressed and Registration staff have been kept informed of progress” 

28.1
Does the Gallery accept that its response to Q210, in which it claimed that it was not aware of the complaints by Registration staff (regarding training), was incorrect and/or misleading given that the Gallery subsequently provided a document in which those complaints were specified? If not how does the Gallery explain its answer to Q210 (30/11/00)

28.2
In light of a history of assurances to this Committee by Gallery officials that the Gallery had taken steps to correct complaints and “perceptions” of unsatisfactory response to staff complaints, why has the Ombudsman subsequently found it necessary to initiate an “own motion” investigation of the issue and make serious recommendations in relation to unsatisfactory complaints management?

28.3
If the Gallery executive was able to reassure Senate that staff complaint mechanisms were adequate in the 18 months prior to the Ombudsman’s recommendations in late January 2002, why did the Gallery then concur with the Ombudsman’s criticisms and agree to implement corrective measures?

28.4
Following the Gallery’s unqualified agreement with the Ombudsman’s observations regarding complaints management, have individual managers been identified as having an unsatisfactory record in this respect, and if so what action has been taken?

28.5
Have the managers responsible for complaints management received performance pay or promotions during the period within which the Ombudsman identified serious shortcomings in complaint management?

Answer:

28.1
Question 210 (November 2000), referred to an alleged “… recent advice by Registration staff that there is insufficient opportunity or support to adequately train staff in safe art handling techniques.” [emphasis added]. 

The Gallery’s response to question 34 (June 2001), referred to a confidential memorandum from Registration staff dated 8 September 2000.  While this memorandum does contain a passage on training and development, it clearly does not refer to “safe art handling techniques”, but rather refers to a perceived lack of opportunity to travel overseas as a courier. 

The Gallery’s response to question 210 was correct.

28.2
This is a question for the Ombudsman.

28.3
The Gallery strives to continuously improve its processes.

The Gallery has had in place a number of means for staff and members of the public to make complaints, and welcomed the Ombudsman’s recommendations as a basis for improving the existing processes.

28.4 The Gallery did not express “unqualified agreement” with the Ombudsman’s observations regarding complaints management.  The Gallery has welcomed the Ombudsman’s recommendations as a basis for improving existing processes and is acting on the recommendations.

No managers have been identified as “…having an unsatisfactory record in this respect…”.

28.5
The Ombudsman has not used the term “serious shortcomings” in relation to the Gallery’s complaints handling process. 

Complaints are addressed by the area relevant to the subject matter of the complaint.

All managers are responsible for complaints management.  Before and after the Gallery received the Ombudsman’s recommendations some managers will have been promoted and some will have received performance pay.
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Question: 29

Topic: Ombudsman’s Report – Complaint Handling Processes

Written Question on Notice

Senator Schacht asked:

The Ombudsman states in the recommendations arising from his own motion investigation of complaints handling that the NGA should review its record keeping and file maintenance practices in accordance with the Archives Act (recommendation 11) and that the Gallery should review contract management practices and procedures in relation to employment and engagement of staff to ensure that all staff are aware of the basis of their employment/engagement (recommendation 12). These recommendations arose from a complaint by Mr Cropp about his employment status and record keeping in relation to his employment status.

29.1
In relation to the NGA’s  answer to Q 63 on notice, 6/6/2001 provide all documentation pertaining to Mr. Cropp’s employment from 1993 to 2000.

29.2
Provide all records of Mr Cropp’s employment, including invoices and summaries of hours worked during the period of his engagement by the NGA and indicate why, in response to Q 63 above the Gallery is unable to ascertain the number of days worked.

29.3
If the Gallery is still unable, on the basis of its records, to supply the answer to Q63, 6/6/2001, please contact Mr. Cropp and ask if he is willing to supply his copies of the records and if agrees to do so provide them to this committee.

29.4
In relation to the Gallery’s agreement with Recommendation 12 above, which of the following categories does the Gallery believe fit Mr. Cropp’s status during his full time equivalent engagement at the NGA from 1993 – 2000.

· Permanent employee

· Contractor of service

· Contractor for services

· Illegally employed

29.5
Provide copies of any internal or external advice the NGA has sought or been provided, including legal and human resources advice, in relation to Mr. Cropp’s employment status 1993-2000.

29.6 Is the Gallery aware that on the basis of an investigation, Comcare has

         determined Mr. Cropp to have been an employee of the National Gallery of

  determination of Mr. Cropp’s employment status for the purposes of the

  OH&S(CE) Act.

29.7 Provide all correspondence between Comcare and the Gallery in relation to the

determination of Mr Cropp’s employment status for the purposes of the OH&S(CE)(Act)

Answer:

29.1, 29.2 and 29.3

Mr Cropp was engaged as a contractor and copies of invoices relating to services rendered by him as a contractor since July 1994 are attached.  In accordance with the Commonwealth Authorities and Companies Act 1997 (subsection 20(2)) invoices are required to be retained for a period of seven years.  Records up to June 1994 have previously been destroyed.

As can be seen from our examination of the documentation it is possible to determine the number of hours worked but not the number of days worked by Mr Cropp.

The Gallery does not propose to seek copies of records from Mr Cropp as the status of such records would be uncertain.

29.4 As there may be further legal action in relation to these issues, the Gallery does not believe it is appropriate to comment at this time.  

29.5
As there may be further legal action in relation to these issues, the Gallery does not believe it is appropriate to release associated documents at this time.

29.6
Yes.

29.7  As there may be further legal action in relation to these issues, the Gallery does not believe it is appropriate to release associated documents at this time.
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Question: 30

Topic: Comcare Investigation

Written Question on Notice

Senator Schacht asked:

Following a determination in December 2002 that Mr. Cropp was an employee for the purposes of their Act, Comcare has notified him of an investigation into a possible breach of Section 76 of the OH&S(CE) Act by the NGA in relation to the termination of Cropp’s services in February  2000. In late 2001 Mr. Cropp was notified by Comcare that a draft decision on the Section 76 breach had been provided to the National Gallery by Comcare for the NGA’s “perusal” and comment.

30.1 What was Comcare’s draft advice?

30.2
Provide a copy of the report/draft advice from Comcare referred to above.

30.3
Provide a copy of the Gallery’s response, including legal advice, to Comcare in relation to the possible S.76 breach.

30.4
Is the Gallery aware that if Comcare does determine a breach of S.76 of the Act, it will be the first time Comcare have done so in relation to the actions of any employer within their jurisdiction since the Act was promulgated?

30.5
What action will the Gallery take in relation to Mr. Cropp’s employment/re-employment should Comcare determine that the Gallery had breached S.76 of the Act?

30.6
Were Mr Rees and Mr Froud, who accepted Rees’s advice in relation to Mr. Cropp’s continued employment “he has said to me that he believes our HVAC system is in effect in very poor condition  (even dangerous) and I believe his beliefs would render it unwise to involve him in HVAC maintenance” cognisant of the provisions of the OH&S(Act) in relation to punishing employees who advise of OH&S risks and shortcomings?

30.7
What action will the NGA take if Comcare determine that their actions constituted a breach of S.76 of the OH&S(CE) Act?

30.8
Did Mr. Froud or Mr. Rees consult with the Director or Human Resources Section before making the decision that Mr. Cropp’s employment was to be terminated?

30.9
Supply all correspondence between the NGA and Comcare in relation to the Section 76 breach investigation.

Answer:

It is assumed the first date mentioned in the Question is December 2001.

The question asserts that Mr Cropp’s services were terminated.  Mr Cropp’s services were not terminated.  He was an unsuccessful applicant for a permanent position in the Gallery.

30.1
Comcare has now issued a final report concerning its investigation of this

and
matter.  A copy of the Comcare report which contains confidential information 
30.2
has previously been tabled in the Senate.


30.3
A copy of the Gallery’s response is enclosed.

As there may be further legal action in relation to these issues the Gallery does not intend to provide its legal advice at this time.

30.4
No.

30.5
The Gallery does not consider it appropriate to speculate on possible actions in relation to this matter.  The Gallery proposes to discuss possible actions with Mr Cropp or his nominated representative.

30.6
Mr Rees’ advice was provided in connection with a recommendation from a selection panel concerning the possible employment of Mr Cropp.

Mr Rees and Mr Froud are, and were, aware of the provisions of this legislation.  However the issue of “punishing employees who advise of OH&S risks and shortcomings” did not arise in the decision in regard to Mr Cropp’s application for employment.  

30.7
The Gallery’s response to Comcare report has been provided in response to Q30.3.

30.8
There was no decision made to terminate Mr Cropp’s employment.  There was a decision made not to appoint him to a permanent position.  Neither the Director nor the Human Resource Management Section were consulted by Mr Froud prior to him taking the decision as delegate.

30.9
This matter is not as yet finalised and it is not appropriate to provide to the Committee copies of all correspondence between Comcare and the NGA relating to the matter.
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Question: 31

Topic: AHA Management Report

Written Question on Notice

Senator Schacht asked:

On page 28 of the original AHA Management report Mr Hennessy states “The lack of sufficient records leaves in house maintenance staff open to criticism”.

31.1
Has the building maintenance documentation been investigated/examined by any other investigator? If so by whom and for what purpose and what was the outcome? 

31.2
Has any correspondence, report or advice in relation to inadequate building maintenance documentation been received by the Gallery, and if so provide it.

31.3
What has been done to rectify the inadequacies outlined by Mr. Hennessy, and has Mr Hennessy made further recommendations in relation to the Gallery’s progress in implementing his recommendations in this or any other respect?

31.4
Please supply blank/sample forms of previous and updated versions of maintenance documentation/record forms.

Answer:

31.1
The Gallery acknowledges that building maintenance documentation must be maintained to track maintenance and satisfy inquiries regarding building maintenance on an ongoing basis.  Mr Hennessy commented on this issue in his October 2000 report.

Some maintenance records have been examined by Mr Hennessy subsequent to the receipt of his October 2000 report and copies of correspondence and reports from Mr Hennessy from November 2000 are attached to the response to Question 20.

Some maintenance records have been examined by Comcare investigators investigating air conditioning and related issues at the Gallery.

In the course of a Comcare investigation, maintenance records were examined in response to allegations that false or misleading information was provided to a Comcare Investigator.  The Comcare investigation found that false or misleading information had not been provided to Comcare.

The Ombudsman conducted an investigation of allegations relating to air conditioning maintenance and in the course of these investigations the investigator may have examined maintenance documentation.  There were no specific recommendations in relation to maintenance records – other than to recommend that the Gallery continue to implement recommendations made in other reports. 

31.2 Mr Hennessy did make some recommendations regarding maintenance records and the Gallery is addressing them.  Mr Hennessy’s assessment of progress is recorded in his reports, copies of which are attached to the response to question 20.

The Ombudsman has conducted an investigation of allegations relating to air conditioning maintenance and in the course of these investigations the investigator may have examined maintenance documentation.  No specific recommendations regarding maintenance documentation were made.

No other correspondence, report or advice in relation to inadequate building maintenance documentation has been received.

31.3 Mr Hennessy’s assessment of progress is recorded in his reports which are attached to the response to question 20.

The Gallery is implementing a new maintenance record system as part of the upgrade of the HVAC system.  Until the new system is operational the previous system of manually recording maintenance on dockets will continue.


31.4 Blank sample forms of current maintenance documentation are attached.  The format of the new documentation is in development as part of the HVAC system upgrade as mentioned in response to Q31.3 above.
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Question: 32

Topic: Director’s Travel and Expenses / AWA’s

Written Question on Notice

Senator Schacht asked:

Supply the following information and/or documents:

32.1
Details and itinerary of Directors travel, internationally and nationally giving costs, places visited, and reasons for visit from the 1999-2000 financial year until the present. Supply receipts/documentation from airlines and/or travel agents in relation to this travel.

32.2
Dated records of expenses and/or reimbursements and repayments in relation to Dr. Kennedy’s travel.

32.3
Standard or sample Australian Workplace Agreement (AWA) upon which individual AWAs are based.

32.4  The number of staff at the NGA employed under AWAs.

Answer:

32.1 and 32.2
Attached is a schedule detailing in respect of the Director’s travel from 1 July 1999 to 18 February 2002, itinerary of places visited, reasons for visit and costs.  Attached to the schedule is requested documentation.


32.3 The attached sample Australian Workplace Agreement (AWA) outlining options which might form the basis of negotiation between the National Gallery and relevant staff members.  AWAs are individually negotiated and vary accordingly.


32.4 10
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Question: 33

Topic:  Director’s and Deputy Director’s Terms of Employment 

Written Question on Notice

Senator Schacht asked:

In relation to the Director’s and Deputy Directors contracts and terms of employment:

33.1
Supply a copy of Dr Kennedy’s original contract

33.2 
Supply a copy of Dr Kennedy’s current contract

33.3 
Is there a renewal clause in Dr Kennedy’s current contract, and if so under what conditions and for how long?

33.4 Provide a breakdown of Dr Kennedy’s remuneration including performance pay, sitting fees for Council, and allowances over his tenure on a year by year basis.

33.5
Provide a breakdown of the Deputy Director’s remuneration including performance pay and allowances from 1996.

Answer:

33.1
Contract documents are private and confidential and have not been provided.



33.2 Contract documents are private and confidential and have not been provided.


33.3 As advised in response to Q5 Dr Kennedy’s initial term of appointment was for five years.  In addition, his terms and conditions of employment provided for an extension of up to two years.  However, Section 24(1) of the National Gallery Act 1975 provides that the Governor-General appoints the Director of the National Gallery of Australia.  Section 26(2) provides that the Director holds office for such period, not exceeding 7 years, as is specified in the instrument of appointment,  but is eligible for re-appointment.  This provision applies to Dr Kennedy’s appointment.


33.4 The remuneration for the position of Director of the National Gallery of 

Australia is determined by the Remuneration Tribunal.  The Director is a member of the National Gallery of Australia Council but does not receive Council sitting fees.  The salary and allowance determined by the Remuneration Tribunal as being applicable to the position of Director since Dr Kennedy commenced in September 1997 has been:





Salary



Allowance

10.7.1997
$117,201


$24,561


  1.7.1998
$119,545


$24,561


31.3.1999
$125,500


$25,800


  5.4.2001
$134,100


$25,800

33.5 Details of individual remuneration packages are confidential.

The remuneration of Executive Officers in receipt of packages in excess of $100,000 including performance pay is reported in the Gallery’s annual report.  The annual report reveals that the highest remuneration package for an Executive Officer in the period in question was:

1996/97

$120,000 to $130,000

1997/98

$130,000 to $140,000

1998/99

$130,000 to $140,000

1999/2000
$130,000 to $140,000

2000/01

$160,000 to $170,000
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Question: 34

Topic: Head of Registration or Associate Registrar

Written Question on Notice

Senator Schacht asked:

Has the NGA appointed a new Head of Registration or Associate Registrar, giving reason’s if not. How long has the NGA been without a permanent Head of Registration or Associate Registrar?

Answer:

The Galley appointed a temporary Head of Registration in August 1999 following the temporary transfer of the permanent occupant to another position in the Gallery.  A permanent Head was not appointed as the permanent employee who previously held the position still has a right of return to the position.

The position of Associate Registrar was vacant from August 1999 to July 2000 and then from October 2000.  The resultant salary savings have been applied to engage temporary staff to meet specific workloads within the Registration Department.  The Associate Registrar was acting Registrar from August 1999 to July 2000.  Another Gallery officer has acted as Registrar since July 2000.

The Associate Registrar’s position was advertised in June 2001 at the time a review of the Registration Department was being undertaken.  An outcome of the review was to revise the department’s structure in order to deliver the outcomes identified by the review.  After extensive consultation with staff, a new structure has been agreed which includes two Associate Registrars.  Recruitment action to fill the new structure will commence in the near future following completion of documentation for positions within the new structure.
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Question: Q35

Topic: Air-conditioning

Written Question on Notice

Senator Schacht asked:

Provide a record of which Galleries were canvassed in relation to Q116 on notice 30/11/00 concerning the use of hydrogen peroxide for cleaning air conditioning systems, and any responses obtained.

Answer:

The Galleries canvassed included all State Galleries in Australia, The National Gallery, London and the following museums in North America:

Cincinnati Art Museum

Museum of Contemporary Art, San Diego

The Jewish Museum, New York

Seattle Art Museum

San Antonio Museum of Art

The Saint Louis Art Museum

The Minneapolis Institute of Arts

Contemporary Arts Center, Cincinnati

Glenbow Museum, Calgary

Wexner Center for the Arts, Columbus

High Museum of Art, Atlanta

North Carolina Museum of Art

Los Angeles County Museum of Art

Gilcrease Museum, Tulsa

Arkansas Arts Center

The Albuquerque Museum

North Carolina Museum of Art

Hirshhorn Museum & Sculpture Garden, Washington DC

The Saint Louis Art Museum

Philbrook Museum of Art, Tulsa

Phoenix Art Museum

The Norman Rockwell Museum, Stockbridge

The J. Paul Getty Museum, Los Angeles

National Gallery of Art, Washington DC

The galleries that responded advised that they did not use hydrogen peroxide for cleaning of air conditioning systems.

Permission has been sought to provide the requested information from museums and galleries that responded.
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Question:  36

Topic: Allegations of Plagiarism

Written Question on Notice

Senator Schacht asked:

Referring to the NGA’s responses to Questions 183 Supplementary Budget Estimates 2000-2001, 30/11/00 and  33 Budget Estimates Hearings 6-7/6/2001 about legal advice in relation to plagiarism:

36.1
Was the allegation of plagiarism made by a member of staff against the Director, Dr. Kennedy?

36.2
The Gallery obtained legal advice in relation to this allegation. Why is the work and Author of the material alleged to have been plagiarised not known to the Gallery?

36.3
Did the allegation concern a public speech the Director had made?

36.4
If it did concern a speech made by the Director, was it the one in which he compared himself to a “secular archbishop” or words to that effect?

36.5
Was the member of staff whose negotiated departure is referred to in the responses also  the person who made the allegation?

36.6
Was this person escorted from the building by NGA Security Staff?

36.7
Did the “ negotiated departure” of the member of staff concerned include a financial settlement, and if so what was the issue settled in this way, and what was the financial cost to the Gallery.

Answer:

As advised in response to Question 33 Budget Estimates Hearings 6.6.01 the Gallery has not identified the members of staff concerned in the interest of privacy.  The officers concerned have continued their working careers.

The matter related to an allegation that one member of staff had accused another member of staff of plagiarism.  Legal advice in connection with the matter was obtained.  The member of staff subsequently denied ever having made the allegations.  The staff member subsequently left the Gallery following a structural reorganisation.  The staff member who departed received payment of accumulated employee entitlements and a redundancy payment in line with usual provisions.  The staff member who departed was not escorted from the building by NGA Security.
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Question: 37

Topic: Effective People Report

Written Question on Notice

Senator Schacht asked:

The Gallery has declined to provide this committee with either a copy of the Effective People report into allegations by former staff of misuse of Commonwealth resources by serving staff members, or the specific outcome of that investigation beyond advice that certain policies and procedures have been amended as a result. The Gallery has refused to supply the information on the basis of confidentiality provisions within a Certified Agreement.

37.1
When was the current Certified Agreement formalised, and when did the previous Certified Agreement expire?

37.2
Did the Gallery decline to provide an outcome of the investigation or copy of the Effective People report to Senate, or those whose complaints were investigated, during any period in which a Certified Agreement was not in force? If so what reason was given for not providing an outcome or copy of the Report?

37.3
Specify the clauses within the two last ratified Certified Agreements which prevent the Gallery from providing a copy of the Effective People report to Senate.

37.4
Does the Gallery have advice and/or believe that clauses within Certified Agreements legally over-ride whatever authority the Senate has to require agencies to provide documents in relation to the use and/or misuse of Commonwealth monies? If yes, provide details of legislation and/or precedents and advice supporting that belief.

37.5
If the Gallery cannot argue that the Certified Agreement over-rides the authority of the Senate in this respect, provide a copy of the Effective People report.

37.6
Does the Gallery believe it has a duty of confidentiality towards members of the public who have or have had dealings with the Gallery?

37.7
Did the Manager of Facilities and Planning, Mr. Rees tell staff at an official staff meeting in late 2001 that Mr. Bruce Ford, one of those upon whose complaints the Ombudsman’s recent  investigations into the Gallery HVAC system and complaints management processes were based, had blackmailed or was attempting to blackmail the Gallery for a sum of money?

37.8
Did Mr. Rees also openly canvas Mr. Cropp’s employment record, health status and records and motives for making complaints to the Ombudsman and elsewhere with staff at the same meeting?

37.9
Did Mr Rees, on behalf of the OH&S Committee, publish an allegation on the Gallery “P” drive along with the minutes of a special OH&S Committee meeting, that a named former employee had:

37.10
“knowingly placed material thought to contain asbestos in the Gallery’s air conditioning system, such as to endanger the lives of Gallery staff and visitors - and allowed it to remain there for a period of a minimum of 18 months.
and
”.. undertook the action of placing material thought to contain asbestos with the primary purpose of disrupting the operations of the Gallery.”
37.11
Was the former employee accused of seeking to endanger the lives of Gallery staff and visitors contacted by the Gallery before these allegations were made public to all Gallery staff?

37.12
Has the Gallery received notice of possible legal action in regard to the above incident from the person or representative of the person so accused?

37.13
In a Canberra Times June 2000 article “Playing to the Gallery” Helen Musa  wrote “It looks odd, for instance, that, according to Kennedy, a staff member who charged excessive sick leave had taken only several days off during the year in question, two of which were for paternity leave – which can’t be blamed on the ducting.” Did the Director release or relate details of a staff member’s personnel record to Ms. Musa in order to discredit allegations of ill health resulting from OH&S breaches by the Gallery, specifically provision of inadequate personal protective equipment for the use of dangerous chemicals?
37.14
If the Director did not provide this information to Ms. Musa who did?

37.15
Does the Gallery believe that it applies privacy principles consistently to all staff and former staff?

Answer:

The question as posed contains a statement which could be misleading.

The Gallery has not advised the Committee that “certain policies and procedures have been amended as a result”.  As a result of the investigation referred to, the Gallery reviewed Guidelines on Outside Employment and issued updated guidelines.  A copy of these guidelines have been provided in response to Question 11.

Answers to specific questions posed are:

37.1
The current agreement was certified on 5 December 2001.  The previous agreement expired on certification of the current agreement.

37.2
No.

37.3
Current agreement – clauses B.1,  B.11,  and  C13.4 which are represented below:

“B.1
COVERAGE AND PERSONS BOUND

B.1.1
This agreement is made under section 170LJ of the Workplace Relations Act
1996.  In accordance with section 170M of the Workplace Relations Act 1996 this Agreement binds:

a) The Director of National Gallery of Australia:

b) all persons whose employment is, at any time when the Agreement is in operation, subject to the Agreement; and


c) the following industrial associations: Australian Liquor, Hospitality and Miscellaneous Workers Union; Community and Public Sector Union; the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union; and the Media, Entertainment and Arts Alliance of Australia.

B.1.2
This Agreement applies to all employees of the Gallery who are employed in 
classifications below the Senior Executive Service level, but excluding:

a) employees in the Gallery who are specifically covered by an Australian Workplace Agreement which excludes the operation of this Agreement; and


b) people working in the Gallery whose salary is paid by another Government agency.

B.11
FORMAL ACCEPTANCE OF THIS AGREEMENT

This Agreement is made and approved under section 170L(J) of the Workplace Relations Act 1996.

By signing below, the employers and organisations bound by this Agreement signify their agreement to its terms:

(Full Name of Authorised Person)    (Signature)     (Date)

Director, National Gallery of Australia

(Full Name of Authorised Person)    (Signature)     (Date)

On behalf of the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union

(Full Name of Authorised Person)    (Signature)     (Date)

On behalf of the Media, Entertainment and Arts Alliance of Australia

(Full Name of Authorised Person)    (Signature)     (Date)

On behalf of the Community and Public Sector Union

(Full Name of Authorised Person)    (Signature)     (Date)

On behalf of the Australian Liquor, Hospitality and Miscellaneous Workers Union.

C.13.4 The Gallery will apply the following principles:

a) the allegation will be dealt with expeditiously:


b) procedural fairness will apply to all parties, including the right to:

· be heard by an unbiased person;

· know the allegation against them; and

· have time to comment on material which may result in findings adverse to them:

c) in determining whether misconduct has occurred, the standard of proof will be the balance of probabilities; and


d) as far as possible, confidentiality and privacy will be observed.”


Superseded agreement – clauses 6,  16,  and 26.6. which are repeated below

“COVERAGE AND PERSONS BOUND

26.6 This Agreement is made under section 170LJ of the Workplace Relations Act 1996.  In accordance with section 170M of the Workplace Relations Act 1996 this Agreement binds:

a) the Director of National Gallery of Australia:

b) all persons whose employment is, at any time when the Agreement is in operation, subject to the Agreement (in accordance with clause 6.2); and 

c) the following industrial associations: Australian Liquor, Hospitality and Miscellaneous Workers Union; Community and Public Sector Union; the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union, and the Media, Entertainment and Arts Alliance of Australia.

26.6 This Agreement applies to all employees of the National Gallery of Australia who are employed in classifications below the Senior Executive Service level, but excluding:

a) employees in the Gallery who are specifically covered by an Australian Workplace Agreement which excludes the operation of this Agreement; and

b) people working in the Gallery whose salary is paid by another Government agency.

16
FORMAL ACCEPTANCE OF THIS AGREEMENT

16.1 This Agreement is made and approved under section 170L(J) of the Workplace Relations Act 1996.
16.2 By signing below, the employers and organisations bound by this Agreement signify their agreement to its terms:

(Full Name of Authorised Person)    (Signature)     (Date)

Director, National Gallery of Australia

(Full Name of Authorised Person)    (Signature)     (Date)

On behalf of the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union

(Full Name of Authorised Person)    (Signature)     (Date)

On behalf of the Media, Entertainment and Arts Alliance of Australia

(Full Name of Authorised Person)    (Signature)     (Date)

On behalf of the Community and Public Sector Union

(Full Name of Authorised Person)    (Signature)     (Date)

On behalf of the Australian Liquor, Hospitality and Miscellaneous Workers Union.

26.6
The Gallery will apply the following principles:

a) the allegation will be dealt with expeditiously;

b) procedural fairness will apply to all parties, including the right to:

· be heard by an unbiased person;

· know the allegation against them; and

· have time to comment on material which may result in findings adverse to them;

c) in determining whether misconduct has occurred, the standard of proof will be the balance of probabilities; and

d) as far as possible, confidentiality and privacy will be observed.”

37.4
No.

37.5
The Gallery does not intend to provide a copy of the Effective People report on the basis of the terms and conditions of the Certified Agreement it has negotiated with staff.  

37.6

The Gallery believes that it has a duty to treat all its dealings with members of the public with the degree of confidentiality appropriate to the circumstances.

37.7
No.

37.8 Mr Rees as a responsible manager discusses issues of relevance from time to time with his staff.  The staff meeting in question was not minuted.

37.9 The quote referred to was an excerpt from a letter from Mr Rees on behalf of

and
 the Gallery’s OH&S Committee to Comcare seeking advice regarding issues

37.10
arising from a matter raised by Comcare.  Attached is a copy of the minutes of the emergency meeting and the text of the letter in relation to an investigation launched by Comcare of an allegation concerning asbestos.

Consistent with the practice of making the records of the meeting of the OH&S Committee available to all staff, the record and the text of the letter was posted on the Gallery’s P Drive by the Gallery’s OH&S Officer.  This was an action on behalf of the Gallery’s OH&S Committee.

37.11
No.  When the Gallery was first approached by Comcare concerning the matter, Comcare did not reveal the name of the person making the allegation.  However, the then staff member in question personally advised a member of the Gallery’s staff on 4 December 2001 that he had contacted Comcare about asbestos that he had removed from a door in air handling unit 1 and had placed on top of a switchboard.

37.12
No.

37.13 No.


37.14 The Gallery cannot answer this question.  It is a question that only Ms Musa would be able to answer.


37.15 The Gallery seeks to apply privacy principles to all staff and former staff.

Outcome 1, Output Groups 1 and 2


Question:  38

Topic:  Collection Study Room

Written Question on Notice

Senator Schacht asked:

The Gallery has stated in response to Q.67 6-7/6/2001 that since 1994 bookings to visit the collection study room have been maintained in a diary.

Is this the source of the figures given in response to Q.66?

Explain why the records need to be amended for privacy purposes.

Supply a copy of this diary (figures and statistics to be left in) with personal information deleted as required.

Answer:

The Gallery has maintained particulars of Collection Study Room usage since it opened in late 1994.  Initially particulars were recorded in a diary maintained manually and since 13 November 1998 particulars have been recorded electronically.  The figures quoted in response to Q.66 (6-7/6/01) were provided from that electronic record.  Attached is a schedule of bookings from July 1998 to February 2002.

Private information maintained in the Gallery’s records include names, addresses and contact particulars of persons who make bookings.  These particulars are subject to the provisions of privacy legislation.

Outcome 1, Output Groups 1 and 2 



Question: 39

Topic: Air-conditioning

Written Question on Notice

Senator Schacht asked:

In a letter by Dr. Brian Kennedy to the Editor, Canberra Times 2/2/02, “Criticism of NGA unbalanced and unfair” Dr Kennedy states “They have cost the taxpayers many thousands of dollars in investigations most of which have been unsubstantiated, including all the major ones about the Gallery’s air conditioning system”. With specific reference to Mr. Cropp’s formal complaint to Comcare in February 2000, substantiate this statement.

Answer:

Investigations arising from allegations made about the Gallery’s operations have been conducted by Comcare, the Commonwealth Ombudsman and private contractors.  Such investigations have involved considerable time and have been carried out at substantial cost to the taxpayer.  The majority of the allegations, including the major ones about the Gallery’s air conditioning system have been found to be unsubstantiated.

At the time Dr Kennedy wrote to the Editor of The Canberra Times in February 2002 he was in receipt of the Comcare Investigation Report #1913 of April 2000 that concluded among other things that the air conditioning plant at the Gallery did not present a risk to health and safety.  The Director was also in receipt of the AHA Management Report of October 2000 which had concluded among other things that neither Q fever nor legionella had been detected; that air quality results with respect to airborne microbial in-genera, total airborne inhalable dust and alkalinity were within acceptable occupational health standards; that concerns relating to the use of hydrogen peroxide were not substantiated in that there was no evidence during tests of hydrogen peroxide being carried through the air, so there was no risk to the collection or to building occupants from this treatment process; and that suggestions that the facilities management staff at the Gallery lacked the necessary degree of competence, could not be substantiated.

Outcome 1, Output Groups 1 and 2 



Question: 40

Topic:  Exhibition Statistics

Written Question on Notice

Senator Schacht asked:

In a letter by Dr. Brian Kennedy to the Editor, Canberra Times, “Criticism of NGA      unbalanced and unfair” Dr Kennedy states “Ms Musa also states that the gallery exaggerated its exhibition figures. This is untrue.”  However in response to Q.15 , 21-22/2/01 the Gallery responded “It is acknowledged that the word “doubling” is incorrect and in future will be adjusted to “increase”.  Which statement is true – the Gallery’s response to Q15 or Ms Musa’s statement?


Answer:

The quote from the letter by Dr Kennedy to the Editor of The Canberra Times referred to attendance figures while the response to Q.15 – 22.2.01 referred to the number of travelling exhibitions.  Both statements are correct.

Outcome 1, Output Groups 1 and 2 



Question: 41

Topic:  Air-conditioning

Written Question on Notice

Senator Schacht asked:

In the Ombudsman’s September 2001 report regarding a Comcare investigation of the HVAC system of the NGA, paragraph 4.38, p13 the Ombudsman states that he does not accept Comcare’s submission that adequate personal protective safety equipment was depicted as being used in photographs provided by Mr. Cropp. What action has the Gallery taken to ensure that staff and former staff who may have been exposed to high levels of dangerous chemicals and biological contamination have not suffered adverse health consequences?


Answer:

The Gallery is not aware that any current staff and/or former staff have been exposed to high levels of dangerous chemicals and biological contamination.  Consequently, no specific action has been taken.

Outcome 1, Output Groups 1 and 2 



Question: 42

Topic:  Air-conditioning

Written Question on Notice

Senator Schacht asked:

The Gallery has acknowledged receiving calculations by Mr Ford which show that on the basis of figures published in the Hennessy Report commissioned by the Gallery in 2000, it is likely that Gallery workers were exposed to levels of hydrogen peroxide vapour tens or hundreds of times the allowed workplace levels. With regard to the Ombudsman’s findings in relation to personal protective equipment (paragraph 4.38, p13, Ombudsman’s report on Comcare’s investigation of the NGA’s HVAC system), what action has the NGA taken in relation to the advice provided by Mr. Ford and what was the outcome, if any.


Answer:

The Gallery is aware that Mr Ford made such claims in a letter to the Department of Communications, Information Technology and the Arts.

The Gallery commissioned an independent investigation of these and other claims, with an investigating engineer nominated by the Institute of Engineers.  The consequent AHA Management report of October 2000 found “that concerns relating to the use of hydrogen peroxide were not substantiated”.

Outcome 1, Output Groups 1 and 2 



Question: 43

Topic:  Air-conditioning

Written Question on Notice

Senator Schacht asked:

In Paragraph 4.60 of the Ombudsman’s report into Comcare’s inspections of the National Gallery HVAC system, the Ombudsman states “Such evidence might also have reasonably thrown doubt on the reliability of the NGA Facilities Manager’s other statements in relation to OH&S matters.” Has the Gallery reviewed the evidence given to Comcare by the officer concerned, and made corrections where appropriate?

Answer:

The Ombudsman has acknowledged an error in his own report where he confused comments provided by the Manager, Facilities (Buildings) with those provided by the Head of Planning and Facilities which led to his statement at paragraph 4.60.

A letter acknowledging his error was attached to his report.

The Gallery has not reviewed evidence to Comcare by any officers.
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