
 

 

Memo 

 

 

 

To: Bernadette O’Neill, General Manager Date: 7 October 2013 

 

From: Chris Enright, Director, Regulatory Compliance Branch 

 

Email:  Phone No:  

 

Subject: FR2013/107 - Inquiry under section 330 - CEPU, Electrical Division, NSW Branch 

Purpose 

1. The purpose of this Memorandum is to advise you about the conduct and outcome of an 
inquiry s 330 of the Fair Work (Registered Organisations) Act 2009 (the RO Act). 

2. I set out below the scope and subsequent findings of an inquiry conducted into the 
disclosure of trustees of superannuation entities in the operating reports of the Communications, 
Electrical, Plumbing Union (CEPU), Electrical Division, NSW Branch between 2004 and 2011. 
The inquiry was commenced pursuant to  s 330 of the RO Act by the then Acting Director 
Regulatory Compliance Branch of the Fair Work Commission (FWC) Ms Ailsa Carruthers (the 
former delegate) on 11 February 2013, and has now been concluded. 

Grounds for inquiry 

3. The grounds for the inquiry emerged from a report appearing in “Workforce” on 
8 February 2013 (Annexure 1) that the President of the CEPU Electrical Division, Victorian 
Branch (the Victorian Branch) Mr Gary Carruthers had commenced Federal Court action against 
two officers of the CEPU, Electrical Division, NSW Branch (the NSW Branch). The Federal Court 
action related to superannuation and industry board director fees allegedly received by two 
officers of the NSW Branch who were nominated in the report as follows: 

 Assistant Secretary Paul Sinclair; and 

 Assistant Secretary Neville Betts.  

4. The allegation contained in the “Workforce” report was that Mr Paul Sinclair and 
Mr Neville Betts had received significant superannuation and industry board director fees which 
according to Mr Carruthers of the Victorian Branch, should have been paid to the CEPU. This 
allegation however, was not the basis of the inquiry conducted by the FWC which I now set out 
below. 

Preliminary Analysis and Scope of Inquiry 

5.  A preliminary analysis was conducted of the “Workforce’ article dated 8 February 2013 
and relevant CEPU operating reports between 2004 and 2011. On the basis of that preliminary 
analysis, the former delegate concluded that an inquiry should be conducted to determine an 
appropriate level of compliance and that its scope was limited to:  



(a) whether relevant operating reports between 2004 and 2011 included any 
necessary disclosures required by the RO Act; and  

(b)  why disclosures (frequently of the same Board appointees) appeared in operating 
reports for some years but not for others. 

6. The relevant provision of the RO Act is as follows: 

‘ 254 - Reporting unit to prepare operating report 

254(2) The operating report must: 

(d) give details (including details of the position held) of any officer or member 
of the reporting unit who is: 

(i)  a trustee of a superannuation entity or an exempt public sector 
superannuation scheme; or 

(ii)  a director of a company that is a trustee of a superannuation entity or an 
exempt public sector superannuation scheme; and 

where a criterion for the officer or member being the trustee or director is 
that the officer or member is an officer or member of a registered 
organisation. 

Correspondence 

7. Following the preliminary analysis of financial returns lodged by the NSW Branch since 
2004, and on 11 February 2013, the former delegate wrote to the current Secretary of the NSW 
Branch, Mr Steve Butler, requesting his advice as to the basis for the various disclosures and 
non-disclosures in the operating reports over the relevant period. 

8. In a formal written response dated 26 March 2013 (Annexure 2), Mr Butler summarised 
the NSW Branch response by providing that; 

‘ I can categorically state in summary that the Union has made all disclosures required to 
be made under the relevant legislative provisions. Further, the actual disclosures made in 
operational reports filed by the Union were made in error and not required to be made 
under the relevant legislative provisions. . . . ; and 

 I can confirm that Officers or members, whose names were disclosed in operational 
reports as holding positions, did so as Officers of the New South Wales Branch of the 
Electrical Trades Union of Australia, which is not a registered organisation for the 
purposes of the RO Act.’ 

9. Mr Butler specifically advised that in relation to Mr Paul Sinclair, disclosure of him as a 
superannuation trustee which was reflected in the operating reports between 2004 and 2011 was 
in error and therefore not a disclosure required under s 254(2)(d). According to Mr Butler, the 
error was that Mr Sinclair held a position as a superannuation trustee based on his position ‘as 
an officer of the New South Wales Branch of the Electrical Trades Union of Australia, which is not 
a registered organisation for the purposes of the RO Act’.  

10. In addition and with respect to Mr Neville Betts, Mr Butler advised that the non-disclosure 
of him as a superannuation trustee was not an error because he (Mr Betts) had not held or been 
appointed to any superannuation boards required to be reported to meet the requirements of 
s 254(2)(d). 

11. Mr Butler responded that in relation to the other persons named as superannuation 
trustees in the operating reports between 2004 and 2011, such disclosures were also errors 
because those persons had each held positions as officers of the state-registered Electrical 
Trades Union of Australia, New South Wales (the ETU NSW Branch) and therefore they were not 
disclosures required under  s  254(2)(d).i  

12. Mr Butler characterised the disclosures that had been made as going beyond the 
requirements of the relevant Acts. 



Further Information Sought 

13. On 15 April 2013, the former delegate wrote to Mr Butler requesting supporting evidence 
that would confirm his advice that the named officers had been appointed to superannuation 
boards as representatives of the ETU NSW. 

14. On 29 April 2013, Mr Butler provided copies of correspondence from the various boards 
identified in the financial reports over the relevant period from which a table of evidence has been 
compiled (see Table 1. Evidence Matrix). The range of correspondence provided by Mr Butler 
confirmed, inter alia, that: 

 the basis for the appointment(s) of Mr Paul Sinclair was that he was a member of 
the ETU NSW; 

 Mr Neville Betts was not at any relevant time appointed to any of the boards 
referred to in the operating reports for 2004 to 2011 inclusive; 

 the basis for the appointment(s) of other persons referred to in the financial reports 
as having been appointed to superannuation boards was that they were members 
of the ETU NSW, and, in the case of the appointments of one of those persons, 
that he was a member of the ETU NSW or a director of Energy Industries 
Superannuation Scheme Pty Ltd. 

15. On 15 May 2013, the former delegate wrote to Mr Butler seeking further information 
concerning the basis upon which one of the named persons, a Mr Warwick Tomlins, had held a 
position as trustee or director of a company that was a trustee, of FuturePlus Financial Services 
Pty Limited (‘FPFS’), one of the entities referred to in the operating reports over the relevant 
period, in 2004.  

16. In her letter, the former delegate also sought clarification in relation to a letter by Mr Alex 
Hutchinson, the Chief Executive Officer of Energy Industries Superannuation Scheme Pty 
Limited (‘EISS’), one of the superannuation entities referred to in the operating reports. In that 
letter, Mr Hutchinson had stated that the ETU NSW had never been a shareholder of FPFS and 
that it did not have an entitlement to appoint members of the FPFS Board. It was not clear 
whether this was consistent with Mr Butler’s previous advice that the named persons had held 
positions as directors as officers of the ETU NSW. 

17. On 28 May 2013, Mr Butler provided information relating to Mr Tomlins’ position with 
FPFS and also further correspondence from Mr Hutchinson and a Mr Elvio Bechelli, Chief 
Financial Officer of FPFS, relating to the operational character of FPFS.  

18. The correspondence made clear that FPFS was not a superannuation entity or a 
company that was a trustee of a superannuation entity, and that the basis for appointments to its 
Board did not include the criterion of membership of a federally registered organisation. 
Moreover, Mr Butler’s advice and the correspondence clarified that the appointment to FPFS was 
not by, or on the basis of being an officer of, ETU NSW. 

Analysis & Table 1. Evidence Matrix 

19. An internal FWC review of the record of financial returns lodged by the Branch between 
2004 and 2011 demonstrated that: 

(a)  in relation to Mr Paul Sinclair, disclosures had been made that he had been a 
superannuation trustee or superannuation board director; 

(b)  in relation to Mr Neville Betts, there had been no disclosures that he had been a 
superannuation board director;  

(c)  in relation to the other persons nominated in documents provided in response to 
this inquiry (for the full list see Table 1. Evidence Matrix), disclosures had been 
made that they had been superannuation trustees or superannuation board 
directors. 

20. Analysis of the relevant financial returns from 2004 to 2011 demonstrated that the 
disclosures of officers as superannuation trustees or superannuation board directors had not 
been consistent throughout the reporting period. (each of those officers are individually referred 
to in Table 1. Evidence Matrix). 



21. These demonstrable inconsistencies had the prima facie potential to corroborate an 
implied allegation contained within the “Workforce” report of 8 February 2013 that a potential 
breach of s 254(2) had occurred.  

22. However, the further explanatory materials sought and obtained by the former delegate 
provided the basis upon which findings and conclusions could reasonably be made.  

23. In particular, documentary evidence has identified the following list of current and former 
officers of the CEPU, Electrical Division, NSW Branch who had been appointed as 
superannuation trustees or superannuation board directors during the reporting period: 

 Mr Paul Sinclair 

 Mr Bernard Riordan 

 Mr Warwick Tomlins 

 Mr Michael Doust 

 Mr Stephen Butler 

 Mr Russell Wilson 

 Mr John Thornton 

Note:  No evidence or other material was identified to indicate that Mr Neville Betts held any 
relevant Board position while an RO office holder. 

24. The Table of Evidence (Table 1. Evidence Matrix) sets out the following: 

(i) each individual officer referred to in paragraph 23. (and also includes Mr Neville 
Betts who did not hold any relevant Board positions while an RO office holder); 

(ii) the potentially inculpatory evidence i.e the reason the person is included in the 
report; 

(iii) the available exculpatory evidence (material tending to demonstrate that there had 
not been any breach of the reporting requirements); and 

(v) the conclusion drawn from analysis of all of the available material. 

Legal Proceedings 

25. I indicated in paragraph 3. above that the grounds for this inquiry emerged from a 
“Workforce” report on 8 February 2013 referring to the commencement of legal proceedings by 
the President of the Victorian Branch of the CEPU Electrical Division, Mr Gary Carruthers,  

26.  As part of the analysis conducted and referred to in paragraph 24. above on 22 July 2013 
I wrote to Mr Giri Sivaraman of Maurice Blackburn Lawyers (acting for Mr Carruthers in the 
proceedings) inviting Mr Carruthers to make further submissions or provide further material which 
might assist the inquiry. In addition to formally writing to Mr Sivaraman, I provided a copy of the 
letter by email and subsequently telephoned Mr Sivaraman’s office on a number of occasions 
requesting a response. Mr Sivaraman elected not to respond to the FWC nor was any response 
received from or on behalf of Mr Carruthers.  

27. An examination of the file details available at the Federal Court of Australia, NSW 
Registry identify that the application by Mr Carruthers was filed on 5 February 2013 and closed 
by discontinuance on 28 March 2013. There were no substantive proceedings conducted and 
therefore no transcripts available. 

28. In circumstances that the “Workforce” article (at Annexure 1) referred to the 
commencement of other potentially relevant proceedings, an examination of the file details 
available at the Federal Court of Australia was conducted. That examination identified that on 
8 December 2011 Mr Dean Mighell of the Victorian Branch of the ETU commenced proceedings 
against Mr Bernard Riordan, Mr Paul Sinclair and Mr Neville Betts relating to superannuation and 
industry board director fees allegedly received by those officers of the NSW Branch of the ETU. 

29. The Federal Court register identified that without substantive hearing, the matter was 
finalised by discontinuance on 23 February 2012 and therefore no transcripts are available.  

30. It is important to note that the purpose of the proceedings referred to above was not 
consistent with the purpose of this FWC inquiry. As I have previously indicated, the purpose of 



this inquiry was to establish whether there had been demonstrable compliance with the requisite 
regulatory reporting requirements while the Federal Court proceedings related to an entirely 
different issue.  

Conclusions 

31. Having regard to the scope of this inquiry as indicated in paragraph 5. above and on the 
basis of all of the available facts and circumstances, I have concluded the following: 

(a)  whether relevant operating reports between 2004 and 2011 included any 
necessary disclosures required by the RO Act;  

The inquiry has not identified any failure to make disclosures required either by 
s 254 (2)(d) or more broadly by the Act and on that basis, no breach of the Act has 
been substantiated. 

(b)  why disclosures (frequently of the same Board appointees) appeared in operating 
reports for some years but not for others. 

The inquiry has determined that the information which the Branch disclosed in 
various operating reports during the period 2004 to 2011 was disclosed in error 
and was therefore not required to have been disclosed.ii No regulatory breach has 
been substantiated although the requirement for remedial action is addressed 
below.  

Remedial Action  

32. In his letter of 26 March 2013, Mr Butler undertook, on behalf of the Branch and in 
response to the former delegate’s request, to ensure that future disclosures made under 
s 254(2)(d) would be strictly in accordance with legislative requirements to ensure future 
operating reports would not provide potentially misleading information. 

33. While Mr Butler’s undertaking is laudable and seeks to enhance compliance on behalf of 
the CEPU, any further potential for ambiguity has been subsequently addressed by the inclusion 
of additional reporting requirements contained within new financial reporting guidelines for the 
purposes of s 253 of the RO Act issued on 26 June 2013. 

34. These reporting guidelines apply to each financial year of a reporting unit that ends on or 
after 30 June 2013 and in particular, provide the following: 

‘ Operating report  

36.  A reporting unit must disclose in its operating report:  

(a) the name of each officer and/or employee of the reporting unit who is 
either:  

(i) a trustee of a superannuation scheme or an exempt public sector 
superannuation scheme; or  

(ii)  a director of a company that is a trustee of a superannuation entity or an 
exempt public sector superannuation scheme; and  

(b) whether, with respect to each such officer and/or employee, the officer or 
employee holds the positions set out in paragraph a) because a criterion 
for being a trustee or director is that the officer or employee is an officer or 
employee of an organisation.  

37. Unless already disclosed under paragraph 36. a reporting unit must disclose in its 
operating report the name of each officer and/or employee of the reporting unit 
who is a director of a company or a member of a board and, with respect to each 
such officer and/or employee: 

(a) the name of the company or board; 

(b)  the principal activities of the company or board; and 



(c)  whether the officer or employee holds the position because they are an 
officer or employee of the reporting unit or were nominated for the position 
by the reporting unit or by a peak council.’ 

Written Advice to Mr Stephen Butler 

35. Having reached the conclusions I have referred to in paragraph 31. above, on 29 August 
2013 I wrote to the Secretary of the Electrical Division, NSW Branch of the CEPU, Mr Stephen 
Butler, advising him about those conclusions. 

36. I specifically referred Mr Butler to the new reporting requirements referred to above in 
paragraph 34. I further advised Mr Butler that I proposed to report my findings to you and that 
subject to any further requirements you may have in relation to the matter, I proposed to publish 
the outcome of the inquiry on the web site of the Fair Work Commission. 

Inquiry Finalisation 

37. As I indicated in paragraph 1. above, the purpose of this Memorandum is to advise you 
about the conduct and outcome of this inquiry. Subject to any further requirements you may 
have, I propose to: 

(a) Arrange for the publishing of the outcome of this inquiry on the Commission 
website; 

(b) Formally close the inquiry; and  

(c) Take no further action. 

 

 

 

 

Chris Enright 

Director, Regulatory Compliance Branch 

                                                 

i A complete list of relevant and identified persons is provided in Table 1. 
ii In a letter dated 15 April 2013 the former delegate acknowledged that the statements were made in error. 

 














































