Senate Standing Committee on Education and Employment

QUESTIONS ON NOTICE
Budget Estimates 2017 - 2018

Agency - Safe Work Australia

Department of Employment Question No. EMSQ17-004170
Senator Marshall asked on 30 May 2017 on proof Hansard page 131
Question

SWA - Correspondence regarding review into WHS laws

CHAIR: Senator Xenophon's question was: who did you write to? Was it John Rau?
Senator Cash: Yes; it was.

Senator XENOPHON: | went to law school with him, but don't hold that against him.

CHAIR: Are we tabling that letter?

Senator XENOPHON: Yes; | would be grateful if you would table it.

Senator Cash: | am happy to table the letter.

Senator XENOPHON: On notice, could you table the correspondence in relation to this. It
seems that you have—

Senator Cash: Yes, and as | think as has been articulated by Ms Baxter, my timeline here is
20 February—I hope it is consistent with yours. Yes, | wrote to the chair of SWA to initiate the
process that had been discussed and agreed to.

Senator XENOPHON: Yes, | understand that. There is no criticism on my part, it is just that
you have undertaken to do certain things, which you have done, but | am trying to
understand the rationale for why the states would want to have a review of occupational
health and safety in the building and construction industry, from a safety perspective, not an
IR perspective.

Senator Cash: | am not going to disagree with you, Senator Xenophon. In addition,
obviously, too, with all that was stated in particular—Senator Cameron is not here now but
certainly by members of the Labor Party and the CFMEU—over a very long period in time in
terms of debate on the ABCC and issues of safety, | myself am a little surprised in the first
instance at the first response that | have received.

Senator XENOPHON: Will you still be pursuing this to try to get this inquiry up and running?
Senator Cash: Yes.

Senator XENOPHON: If you could table all relevant correspondence and where it is at, and if
you could advise whether there will be any subsequent correspondence you are planning to
follow this through.

Senator Cash: | will do that.

Answer

Below is a record of all correspondence relevant to the proposed review of work health and
safety (WHS) laws in the building and construction industry:

20 February 2017: Minister Cash wrote to Ms Diane Smith-Gander, the Chair of Safe Work
Australia (SWA) requesting that SWA conduct a review of WHS laws in the building and
construction industry and for this to be included in its draft Safe Work Australia Operational
Plan 2017-18. SWA members were due to consider the draft Operational Plan at a
scheduled meeting on 7 March 2017, before seeking the approval of Ministers responsible
for WHS in each jurisdiction (Attachment A refers).
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28 February 2017: Ms Diane Smith-Gander responded to Minister Cash advising that she
had written to SWA Members, providing them with a copy of the Minister’s letter. She noted
in the letter that the draft Operational Plan being considered by Members at their 7 March
meeting would include reference to the proposed WHS laws in building and construction
review (Attachment B refers).

21 March 2017: the Chair of SWA replied to Minister Cash advising that SWA Members did
not agree to SWA conducting the review at this stage or its inclusion in the Operational Plan
Instead, Members requested that Minister Cash first seek agreement from state and territory
Ministers responsible for WHS and workplace relations for SWA to conduct the proposed
review before agreeing to its inclusion in the draft operational plan. Ms Smith-Gander agreed
that SWA is the most appropriate entity to conduct the review (Attachment C refers).

30 March 2017: Minister Cash responded to the Chair of SWA, thanking her for her efforts
and noting the advice (Attachment D refers).

10 April 2017: Minister Cash wrote to State and Territory Ministers seeking their agreement
to include the proposed review in SWA’s 2017-18 Operational Plan. Responses from
Ministers are due by 30 June 2017 (Attachment E refers).

10 May 2017: The Hon Bill Johnston, Minister for Commerce and Industrial Relations, WA,
responded to Minister Cash (Attachment F refers).

29 May 2017: The Hon Rachel Stephen-Smith, Minister for Workplace Safety and Industrial
Relations, ACT, responded to Minister Cash (Attachment G refers).

29 May 2017: The Hon Natasha Fyles MLA, Attorney General and Minister for Justice, NT,
responded to Minister Cash (Attachment H refers).

As at 19 June 2017, the Government is awaiting responses from the relevant New South

Wales, Queensland, South Australian, Victorian and Tasmanian Ministers. The nature of
these responses will inform the appropriate next steps, including future correspondence.
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Attachment A
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Senator the Hon Michaelia Cash
Minister for Employment
Minister for Women
Minister Assisting the Prime Minister for the Public Service

Reference: MS17-001062

Ms Diane Smith-Gander
Chair

Safe Work Australia
GPO Box 641
CANBERRA ACT 2601

Dear Ms Smith-%nder ﬁ/ (= g

Review of work health and safety laws in the building and construction industry

I am writing to request Safe Work Australia to conduct a review of work health and safety (WHS)
laws in the building and construction industry. The Australian Government welcomes recent data from
Safe Work Australia which shows a downward trend in fatalities and serious injuries in the building
and construction industry over the past decade. To ensure that this improvement is sustained over the
coming years, I consider it timely to initiate an expert review of WHS laws, as they apply to the
industry.

Irequest that Safe Work Australia appoints a suitably qualified expert to conduct the review of the
effectiveness of WHS laws in the building and construction industry in the Commonwealth and States
and Territories, including into the operation and effectiveness of the Australian Government Building
and Construction WHS Accreditation Scheme administered by the Federal Safety Commissioner. This
expert should provide a written report to Safe Work Australia Members by the end of 2017. 1 ask that
I be provided with a copy of the report for consideration by Government.

As you are aware, building and construction is one of the seven industry groups identified as national
priorities for prevention activities under the Australian Work Health and Safety Strategy 2012-2022
(the Strategy). I understand that Safe Work Australia is at present conducting its mid-term review of
the Strategy and planning the 2018 Review of the Model WHS laws. The outcomes of a
comprehensive review of WHS laws in the building and construction industry will inform those
reviews.

I also request that the review be part of the Operational Plan for 2017-18 when it is considered by Safe
Work Australia Members on 7 March 2017. To facilitate the rapid commencement of the review, my
department can assist with developing terms of reference, governance arrangements and selecting an
appropriate expert.

Yours sincerely

-

Senator the Hon Michaelia Cash

e/ '/ 2017

Parliament House Canberra ACT 2600 Telephone (02) 6277 7320 Fax (02) 6273 4115
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Attachment B

safe work australia

Chair
Ms Diane Smith-Gander

Reference: M317-001062

Senator the Hon Michaelia Cash
Parliament House
Canberra ACT 2600

Dear Minister

Thank you for your letter of 20 February 2017 requesting Safe Work Australia conducts a
review of work health and safety (WHS) laws in the building and construction industry. | also
note your request that a suitably qualified expert be appointed to conduct the review and that it
be included in the Safe Work Australia Operational Plan 2017-18.

| have wnitten to Safe Work Australia Members providing a copy of your letter. | have
indicated to Members that | am supportive of your request. The Agency provided Members
with a draft version of the 2017-18 Operational Plan on 21 February 2017, which included
reference to this review. | will be seeking Members' endorsement of the draft plan at their
meeting on T March 2017.

Following the meeting, Safe Work Australia's Chief Executive Officer, Michelle Baxter will
contact your office fo advise of the outcome of the discussion at the meeting.

Should Members agree to undertake the review, the Agency will work with your Department
and Members to develop the terms of reference, governance amrangements and the selection

of an appropriate expert.

Yours sincerely

Pt

Diane Smith-Gander
Chair
Safe Work Australia

28 February 2017

SQ17-004170



Attachment C
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safe work australia

Chair
Ms Diane Smith-Gander

Senator the Hon Michaelia Cash
Parliament House
CANBERRA ACT 2600

Dear Minister

| refer to your letter of 20 February 2017 requesting Safe Work Ausfralia (SWA) conduct a
review of work health and safety (WHS) laws in the building and construction indusiry and
to include the review in the SWA Operational Plan 2017-18 (the Operational Plan). SWA
Members considersd your request at their meeting on 7 March 2017. | am writing to inform
you of the outcomes from that meeting.

Members did not agree to SWA conducting the review or to include it in the Operational
Plan. Instead, Members asked me to suggest to you that you seek agreement to SWA
conducting the review from WHS ministers. Members indicated a preference in future for
such matters to be raised directly with WHS ministers, rather than through the Chair.

Apart from the manner in which the reguest was made, Members also carefully considered
the proposed review. In summary:

+ there was general agreement that SWA was the appropriate body to conduct such a
review, particularly due to its tripartite governance arrangements

« there were concemns that a review of the Federal Safety Commissioners
Accreditation Scheme is outside the remit of SWA

« it was acknowledged that a review was recently conducted into the Federal Safety
Commissioner and so, should the review proceed, it would be important to ensure
there was no duplication

« there was consideration given to whether a similar review of the Agriculiure industry
should be the priority given it has the highest incidence rates across all of the priority
industries under the Strategy, and

+ Members questioned the proposed funding arrangements for the review, relevantly
will the Commonwealth provide additional funding to SWA should it conduct the
review.

As | previously mentioned in my letter to you of 28 February 2017, | am supportive of a
review into the operation of the WHS laws in the building and construction industry. Like
SWA Members generally, | consider that SWA is best placed to conduct this review.
Thank you for your support of SWA generally, and this acknowledgement of the important
role SWA plays in national WHS matters. | hope that we are able to fake the necessary
steps to improve WHS outcomes for the building and construction industry.

2 Phillip Law 5t, Mew Acton ACT 2601
GPO Box 641, Canbema ACT 2601

chain@iswa_gov.au

WAW_SWEL JOoV.aU
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safe work australia
Chair

Ms Diane Smith-Gander

Please contact me if you would like to discuss this matier further.

Yours sincerely

Diane Smith-Gander
Chair
Safe Work Australia

21 March 2017
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Attachment D
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Senator the Hon Michaelia Cash
Minister for Employment
Minister for Women

Minister Assisting the Prime Minister for the Public Service

Reference: MC17-032886

Mz Diane Smith-Gander

Chair

Safe Work Australia

GPO Box 641

CANBEREA ACT 2601 " ot S menm o _n-n o o

Dear Ms Smith-Gander
Review of Work Health and Safety Laws in the Building and Construction Industry

This letter is in response to your letter of 21 March 2017 concerning the proposed review of Work
Health and Safety (WHS) Laws in the building and construction industry. [ thank you for raising the
issue with Safe Work Australia Members at the meeting on 7 March 2017 and appreciate you
providing me an update on the discussions from the meeting,

1 am encouraged by Members® agreement that Safe Work Australia, as the tripartite national policy
body for work health and safety, is best placed to conduct such a review, I also note the Members’
preference that matters of importance be first raised with ministers responsible for work health and
safety in each jurisdiction, rather than bringing them to the attention of Members for initial discussion.

I have accordingly written to state and territory WHS ministers, requesting their agreement to include
the proposed review in Safe Work Australia’s Operational Plan for the next financial year. Should
sufficient support for the review be expressed by my ministerial colleagues, the other matters raised by
Members can be addressed during the process of determining appropriate terms of reference, scope
and governance arrangements. As noted in my previous correspondence to vou, the Department of
Employment can assist with this process.

Yours sincerely

Senator the Hon Michaelia Cash
o2 2017

Parliament House Canberra ACT 2600 Telephone (02) 6277 7320 Fax (02) 6273 4115
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Attachment E

Senator the Hon Michaelia Cash
Minister for Employment
Minister for Women
Minister Assisting the Prime Minister for the Public Service

Referspce: MS1T-006205

The Hon Matlhew Kean MP

Minister tor Innavation and Better Repalalion
GPO Box 5341

SYDMEY NEW 2001

Drzar Minister
Safe Work Australia Draft Corporate and Operational Plans

1 write as Minister for Employment to seek your approval of the Safe Work dustralio Corporaie Plan
2007=-2021 and the Safe Work Auwstralia Operatioral Plon 2007-2005. | have written in similar terms
to the Hon Dominic Perrattet MP, Minister for Indestrial Relalions.,

The Safe Woek Awstrelia Act 2008 requires the Chiel Executive CfTicer to prepare a corporate

plan every year, covering a four year period, to outling the intended outcomes and the stratepies that
must be followed to achiove those ouleomes, An operational plan is alse required every year to detail
Saft Work Australia's activities wo be carried out during the financial year, As required by the

Safe Work Australia Act and the fmtergovermmental Agreement for Regulaiory aed Operational
Reform in Occupaiional Health arved Saféty, the opergtional plan also ineludes Safe Work Auvstralia®s
operating oudpet

Safe Work Australia Members, including Mr Anthony Lean (rom Mew South Wales, attended a
planning day on 16 Febroary 2017 to discuss specifie activities For the 2017-18 financial year. Safe
Work Australia Members endorsed the draft plans at their meeting on 7 March 2017,

The corporate and operatiomal plans provide a commitment that all Members will work together to
acmeve!
®  sipnilicant and continued reductions in the incidence of work-related death, injury and illness
*  improved outcomes for injured workers and their employers through more effective, efficient,
clearly understood and sustainable workers' compensation arrangemenls.

[rn 20071 B, Safe Work Australia will continue to focus on the following key activities:

o review, and ifnecessary revise, the Ausiralian Work Health and Safety Strategy 200122022
{the Strategy)

= build community awareness and knowledge of work health and safety and workers”
compensation

& collect, maintain, improve and report on national waork health and safety and workers'
compensalion data

« yndertake and disseminate research and analysis on work health and satety and workers”
compensation issues to identify new prioritics

o moniter, evaluste and review the model work health and safety laws to address issues
impeding the effective and efficient operation of the laws, and improve safety outoomes

Parliament House Canberea ACT 2600 Telephone (02) 6277 7320 Fuax (02] 62734115
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s improve workers” compensation arrangements with a particular focus on return b work and
strenathening the connection with enhanced health and safely outcomes

o linalise policy proposals for nationally consistent cxplosives regulalion

o work wilh olher countries or international organisations and represent Australia al relevant
forums (as appropriate) to share data, information andfor knowledge and harness internationa
Tearnings on work health and safety and workers’ compensation matters.

[ nevw seek your consideration and support of the eorporzte and operational plans By 30 June 2017
On receipt of approval by the majorily of ministers, Safe Work Austealia will publish the plans onits
weehsile.

[ also seek yvour agreement to include an additienal item in the aperational plan - a review of work
health and safety laws in the huilding and constroction industry, Work health and safety in the
Truilding and construction industry was an issue that srose many tmes during the Senate debate
coneerning the Australian Government's legislation to amend the Building and Constraction Tndustry
{Tmproving Productivitgd Act 2006, 1 was raised by senators Teom all parties, ineluding the Opposition
and cross-henchers. Accordingly [wrote to the Chair of Safe Work Australio to seek Members®
agreement to conduct the review and include it in the deafl operational plan for consideration hy all
work health and safety ministers,

While there has beer a downward trend in fatalities and serious injuries in e building and
construction industry over the past decade, the most recent reporting peried shows an inerease in the
number of serious workers” compensation claims lodped in the conslruection industry, across seven of
the nine jurisdictions. [ consider this increase worthy of further investigation to ensure we can
maintain the highest possible health and safety standards for all workers.

1 am of the view that Safc Work Australia, as the uipartite national policy body for work health amd
safety, is best pleced o conduct such a review. Az you are aware, buiiding and constroction is one of
the seven industry groups identified as national pricrities for prevention activities under the Strategy. 1
undlerstand that Safe Work Australia is sl present conducting ils mid-term review of the Strategy and is
also planning for the Review of the model Work Tealth and Safety laws to be completed in 2008, The
culcomes of a comprehensive review of work health and safely laws in the building and construction
industry would inform those reviews.

Should vou have any questions sbout the corporate and operational plans, please contact
Mz Michelle Baxter, Chief Executive Odficer, Sale Work Australia, on (02) 6121 7252 or at

michelle. baxter@ewa.pov.au, [ encourage vou to raise any queries regarding the proposed review of
wark health and safety laws in the building and construction industry with Mr Steve Kibble,

Group Manager, Waork Health and Safety Policy, Department of Employment, on (027 6240 9013 or at
Steve. Kibblefemployment, 5

Yours sincerely

/;?Ze,/,(/

Senator the Hon Michaeslia Cash
A0 | 12017

Enel.

Parliament House Canberm ACT 2600 Telephone (02) 6277 3320 Fax (02} 6275 4115
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Attachment F
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Hon Bill Johnstan MLA
Minister for Mines and Petreleum: Commerce and Industrial Relations:
Electoral Affairs; Asian Engagement

Clur Roe: T 1-{H2
Your Rl KEST T DOET0L:

Senalor e Hon Mhaslia Gas'
Minister far Employrmeant
Fardiameni House

CANBERRA ACT 2800

Dear Minister
SAFE WORK ALUSTRALIA DRAFT CORPORATE AND OPERATIODMAL PLANS

Thank you for your letter of 10 Aprl 2017 seekang my approval of the Safe Work
Austraiva Corporale Flan 2017-2021 and the Safe Wonk Australiz Operaticnal Flan
2017-2018 {the Operatanal Plan)

I am pleased 1o offer my suppert for these Sa'e Work Australia (SWA] plans which are
aimed at achieving sgnificant and contnued reductons in the ncidence of work-
relaled death, injury and liness and improving outcomes in workers compensation
arrangemants for injured workers and the’r emoloyers.

There i no indication of industry consullation and agreement in your lester for A
separate review of work health and safety (WHS) laws in the building and construction
industry. As a result af this and other facloms, | oppose your praposal

A review of the model WHS laws, as agreed by WHS Ministers, 15 Baing underfaken n
2018, Thiz review will provide the opporiunity for all industry sectors, including building
and consirection, to make their views Known,

Thank you for the apportunity to provide my advioe on these important WHS issues.

Yours sincerely

N

Han Bill Johnston MLA
Ministor for Mines and Petroleum; Commerce and Industrial Relations;
Ekecloral Affairs; Asian Engagement

10 MaT T

Leved 9. Dhwnas House, 2 Haveiack Streal, Wasl Perh Weslemn ALsiral e B05
Teleghane 61 8 6552 6/ 00 Facsrmile: 481 BESSZ GM)1 Emal Minsier annsicni@dps. wa. ooy, aL
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Attachment G

Rachel Stephen-Smith mLa

Member for Kurrajong

Minister for Community Services and Social Inclusion
Minister far Disability, Children and Youth

Minister for Aboriginal and Torres Strait Islander Affairs
Mirister for Multicultural Affairs

Minister for Workplace Safety and Industrial Relations

Your ref; M517-006205

Senator the Hon Michaelia Cash
Minister for Employment

PO Box 6100

Senate

Parliament House

CAMBERRA ACT 2600

Dear Minister

Thank you for your letter of 10 April 2017 seeking my agreement to the draft Safe Work
Australia corporate and operational plans and also requesting my agreement to add an
additional item to the draft operational plan. | apologise for the delay in responding.

| support both draft plans and undertake to work constructively and collaboratively with
Australian work health and safety ministers to improve national work safety and injury
management arrangements. | do not however support the proposed addition, of a review
of work health and safety laws in the construction industry, to the Safe Work Australia
Operational Plan for 2017-18.

The expressed objectives of the proposed construction industry review are likely to be
achieved by the Safe Work Australia review of the national model work health and safety
laws, which is about to commence. | understand that the scope of this review will allow for
close consideration of the effectiveness of existing work safety laws in the construction
industry, given its high risk status and the fact that it is a priority industry targeted in the
Australian Work Health and Safety Strategy.

Furthermare, | consider that a separate construction industry review would risk contributing
to a fragmentation of safety laws. This would be unfortunate, given the efforts in recent
years to harmonise and align work safety laws across industries as well as state and territory
barders and the fact that many of the safety risks prevalent in the construction industry are
not unigue to it.

AUSTRALIAN CAPITAL TERRITORY LEGISLATIVE ASSEMBLY
Landan Clreuit, Canberra ACT 2601, fustralia GPO Box 1020, Canberra ACT 2601, Australia ({ B
Phone +&1 2 6205 2661 Email Stephen-Smith@act gov.au

W eracheiss mia [ rachelssmra
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Thank you for seeking my view on these issues.
Yours sincerely

o

Rachel Stephen-Smith MLA

29 MAY 2017

Cc — Steve Kibble, Group Manager, WHS Policy, Department of Employment,
steve kibble@employment. gov.au
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Attachment H
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ATTORNEY-GEMNERAL

MINISTER FOR JUSTICE
Fariamrast House P Boax 3144
rate e [Carwiry BT CBD
Cacrwrin W7 0B mtphors; O8] 8934 2450
Minlin Fyis @, gov. o Frcymiby: [CB) 8538 Shel

Senator the Hon Michaelia Cash
Minmter for Emplayrment
Parliamant Houss

CANBERRA ACT 2800

Dear Senatar Cash

Thank you for your befter of 10 Apnd 2017 Beeking my agreament to the draft Safe VWark
Australia Corporate Plan 2017-2021 and the draft Safe Work Australia Operational Plan
2017-2018

| am pleased to provide my supporl of the draft Safe Werk Australia Corporate Plan 2017
2021 and the draft Safe Work Australia Operational Plan 2017-2018, and look forward to the
Worthem Territony's continued meohement in the acthotes of Safe Waork Auslraka.

However | am unabile to suppon the request that Safe Work Australia also conduct a review
of the Work Heatth and Safety WHS) laws in the building and construchon industry.

| befiave that it would be more approprate for the Commonwealth to fund a national review
(everaging aff the junsdictional reviews into the building and construction industny recantly
complated or underway) to look at both the effectveness and implementation of the modal
WHS laws in the building and constructon sndustry and the Australian Government Building
and Construchon WHS Accrediation Scheme.

Fundirg shouid be provided io source external reviewers so that Safe Wosk Austraia = not
distracted from the critical review of the model WHS laws that affect ail Austraban workers.

Should you wish fo discuss tis matter further, please fes! free to contact Mr Stephen
Gelding on (08) B895 5452

¥ours sincerety
/7 ﬂ'f a E%/wfi \
MNATASHA FYLES
19 gt -7
ars
. (I IVERMIAT NI
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