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Appeal against decision [2014] FWC 8391 and orders PR558830, PR558828 & PR558827 of 
Commissioner Cribb at Melbourne on 5 December 2014 in matter numbers B2014/1104 & 
B2014/1571 & B2014/1570 - permission to appeal granted, public interest enlivened - appeal 
dismissed.

Background

[1] Esso Australia Pty Ltd (Esso) and its upstream oil and gas workforce (the Employees) 
are covered by four enterprise agreements (collectively the Agreements). The AMWU, AWU 
and CEPU (the Unions) are covered by one or more of the Agreements. Each of the 
Agreements has a nominal expiry date of 1 October 2014. In June 2014 Esso gave notice to 
the Employees pursuant to s.173 of the Fair Work Act 2009 (Cth) (the FW Act) and the
Unions were appointed as bargaining representatives in relation to one or more of the 
Agreements. On 10 November 2014 each of the Unions made applications for protection 
action ballot orders. The applications were heard, together, on 19 and 20 November 2014 and 
on 5 December 2014 Commissioner Cribb issued a decision1 granting the applications (the 
Decision) having regard to, among other things, an undertaking provided by the Unions 
regarding a claim said to contain non-permitted content. The Commissioner subsequently 
made orders, for the holding of protected action ballots.2 Esso has appealed the 
Commissioner’s decision and orders. The appeal raises for consideration the proper
construction of s.443(1)(b) and, in particular, whether an applicant for a protected action 
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ballot order can be said to be genuinely trying to reach an agreement in circumstances where 
they are, or have been, pursuing claims which include a claim for a non-permitted matter.

[2] In the course of the Decision granting the Unions’ applications the Commissioner 
made the following findings:

 the applications had been made under s.437 and are valid applications (at [48] - [49]); 
and

 each of the applicants had been, and is, genuinely trying to reach an agreement with 
Esso, the employer of the employees who are to be balloted (at [50]).

[3] The Commissioner’s reasons in support of the first finding are set out at paragraphs 
[24] - [36] of the Decision. As the grounds of appeal in respect of this aspect of the Decision 
are not pressed it is unnecessary to set out the Commissioner’s reasons.

[4] As to the second finding the Commissioner rejected Esso’s contention that the Unions 
were not genuinely trying to reach an agreement. The Commissioner’s reasons are set out at 
paragraph [37] - [46] of the Decision:

“[37]The company contended that the unions have not been, and are not, genuinely trying to 
reach an agreement.  This was on the basis that the unions were not bargaining in good faith 
and that they had pursued, but not withdrawn, a non-permitted matter, namely, the proposed 
contractors clause and the claim in the revised log of claims.

[38] In relation to the contention that the unions have not been, and are not, genuinely trying 
to reach agreement, the company referred to a number of issues in support of this proposition.  
These included that there was not proper attendance and participation in the meetings under 
the order and directions of the FWC (the delegates did not attend the meetings endorsed by DP 
Hamilton), the only meetings between the parties were those under the auspices of DP 
Hamilton and Johns C and that the unions have failed to agree to other meetings.  In particular, 
it was submitted that the ASU, by not attending any of the meetings, has not been, and are not, 
genuinely trying to reach an agreement.  Further, the company argued that, whilst the AWU’s 
organiser had attended the meetings, as he was not called to give oral evidence, the FWC 
could not be satisfied of the AWU’s bona fides in this regard.

[39] In relation to the issue of non-permitted matters, the draft clause3 that was given to the 
company by the unions, may appear to be terms restricting or qualifying the company’s rights 
to use independent contractors.  However, when the unions revised their logs of claims, at the 
direction of Johns C, they proposed a security of employment claim.  Such a claim, if it 
sufficiently relates employees’ job security to the terms and conditions of contractors, would 
not necessarily be a non-permitted matter.

[40] The Full Bench in Airport Fuel Services summarised the legislation, jurisprudence and 
the Explanatory Memorandum regarding this use.  Amongst other things, the Full Bench 
found that it is conceivable that a bargaining representative may be genuinely trying to reach 
agreement even if the claims advanced contain non-permitted matters.  The Full Bench stated 
further, that it is open to a bargaining representative to make it clear that it is not pursuing 
claims for non-permitted matters.4

[41] On the second day of the hearing, the unions withdrew the draft contractors clause and 
reserved their right to continue to negotiate the claim in the revised log, which deals with the 
security of employment of employees of the company.
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[42] As the unions have withdrawn the contractors clause and have indicated that they reserve 
the right to negotiate a security of employment clause, it is not possible to say that, on this 
basis, the unions are not genuinely trying to reach an agreement.  In terms of whether the 
unions, prior to the revised log of claims on 1 October 2014, were genuinely trying to reach 
agreement, the Full Bench in Australian Postal Corporation v CEPU5 found that:

“To suggest that the time at which a union can commence to genuinely try to reach an 
agreement with an employer is the time at which it makes a claim that in Fair Work 
Australia’s view does not contain prohibited content is to inject an unwarranted 
degree of artificiality and technicality into what is intended to be “a fair, simple and 
democratic process to allow a bargaining representative to determine whether 
employees wish to engage in particular protected industrial action for a proposed 
enterprise agreement”.”6

[43] I am also guided by the words of the Full Bench in Alcoa of Australia Ltd v Australian 
Workers’ Union - Western Australian Branch.7  The Full Bench found that:

“….the issue of permitted matters is but one of the factors to be taken into account in 
determining whether an applicant has been genuinely trying to reach an agreement.”8

[44] Therefore, when assessing whether an applicant has been, and is, genuinely trying to 
reach an agreement with the employer, the authorities generally require the Commission to 
take account of all the circumstances and the factual scenario in each particular case.  In these 
matters, these include whether the applicants have been bargaining in good faith and whether 
the unions are pursuing claims about non-permitted matters.

[45] Taking into account all of the circumstances in these matters, I am satisfied that the 
applicants have been, and are, genuinely trying to reach agreement with the employer.  This is 
on the basis that the applicants attended and participated in the meetings ordered by DP 
Hamilton in September 2014.  The applicants also attended and participated in the meetings 
directed by Johns C.  The applicants have engaged in the process of arranging further meetings 
with the company.  The applicants also made the decision to suspend their claim for one 
agreement to be negotiated through the all sites committee.  From the evidence of Mr Vickers, 
in particular, it seems that, at the meetings in September and October 2014, the usual 
bargaining process was engaged in by the applicants.  From the written material before me, I 
am satisfied that the AWU attended and participated in all of the meetings.  In relation to the 
ASU, it is accepted that, but for Mr Leydon’s illness, the ASU would have been in attendance 
at the meetings.  As indicated earlier, the ASU is part of the all sites committee.  Any 
correspondence from the committee was from each of the four unions which included the 
ASU.  It is also more than likely that, in the absence of Mr Leydon, the other unions 
“represented” the ASU when necessary.

[46] Therefore, taking everything into account, I am satisfied that the four applicants have 
been, and are, genuinely trying to reach an agreement with Esso, the employer of the 
employees who are to be balloted.”

[5] We now turn to the Appeal.

The Appeal

[6] An appeal of a decision is not as of right and permission to appeal must first be 
obtained.9 Subsection 604(2) requires the FWC to grant permission to appeal if satisfied that 
it is ‘in the public interest to do so’.  The task of assessing whether the public interest test is 
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met is a discretionary one involving a broad value judgment.10 In GlaxoSmithKline Australia 
Pty Ltd v Makin a Full Bench of Fair Work Australia identified some of the considerations 
that may attract the public interest:

“... the public interest might be attracted where a matter raises issues of importance and 
general application, or where there is a diversity of decisions at first instance so that guidance 
from an appellate court is required, or where the decision at first instance manifests an 
injustice, or the result is counter intuitive, or that the legal principles applied appear 
disharmonious when compared with other recent decisions dealing with similar matters...”11

[7] Other than the special case in s.604(2), the grounds for granting permission to appeal 
are not specified. Considerations which would usually justify the grant of permission to 
appeal include that the decision is attended with sufficient doubt to warrant its reconsideration 
or that substantial injustice may result if leave is refused.12

[8] The appellant submits that permission to appeal should be granted on the basis that the 
Decision is attended with sufficient doubt such as to warrant its reconsideration, an arguable 
case of appealable error has been shown and/or substantial injustice would result if permission 
were refused. It is also submitted that given the matters agitated on the appeal it is in the 
public interest to grant permission to appeal. 

[9] As to the disposition of the appeal the appellant submits that, should one or more of 
the alleged errors be established, the appropriate course is for the Commission to allow the 
appeal, quash the Decision and Orders and dismiss each of the applications by the 
respondents. 

[10] We are satisfied that it is in the public interest to grant permission to appeal.  As we 
demonstrate later, there is a degree of disconformity between the various Full Bench decisions
dealing with the interpretation of s.443(1)(b).  It is appropriate that these issues be ventilated 
on appeal and that further guidance be given on this issue.

[11] Grounds 1(i) and (j) and 2(a) - (e) in the Notice of Appeal were not pressed by the 
appellant and we need say no more about them. The remaining grounds of appeal can be 
distilled into two contentions:

(i) the Commissioner erred in finding that each of the applicants had been, and is, 
genuinely trying to reach an agreement with Esso, the employer of the employees who 
are to be balloted (‘Genuinely trying to reach agreement’); and

(ii) the Commissioner did not afford the appellant natural justice in accepting the 
applicants’ undertaking and relying on it without giving the appellant any opportunity 
to deal with it or to make submissions about it (‘Denial of Natural Justice’).

(i) Genuinely trying to reach agreement

[12] There are two limbs to the appellant’s contention that the Commissioner erred in 
finding that each of the respondents had been, and were, genuinely trying to reach an 
agreement,:
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(a) at all relevant times the respondents were pursuing a proposed substantive term in 
each agreement which was a non-permitted matter; and 

(b) the Commissioner erred by failing to find and take into account the respondents’
alleged non-compliance with the FW Act’s good faith bargaining requirements.

[13] It is convenient to deal with the second matter first.

Non compliance with good faith bargaining requirements

[14] The essence of this limb of the appellant’s argument is that the Commissioner erred in 
failing to take into account the respondents’ alleged non-compliance with the good faith 
bargaining requirements, in the FW Act.

[15] The good faith bargaining requirements are set out in s.228 of the FW Act, as follows:

228 Bargaining representatives must meet the good faith bargaining requirements

(1) The following are the good faith bargaining requirements that a bargaining representative 
for a proposed enterprise agreement must meet:

(a) attending, and participating in, meetings at reasonable times;

(b) disclosing relevant information (other than confidential or commercially sensitive 
information) in a timely manner;

(c) responding to proposals made by other bargaining representatives for the 
agreement in a timely manner;

(d) giving genuine consideration to the proposals of other bargaining representatives 
for the agreement, and giving reasons for the bargaining representative’s responses to 
those proposals;

(e) refraining from capricious or unfair conduct that undermines freedom of 
association or collective bargaining;

(f) recognising and bargaining with the other bargaining representatives for the 
agreement.

(2) The good faith bargaining requirements do not require:

(a) a bargaining representative to make concessions during bargaining for the 
agreement; or

(b) a bargaining representative to reach agreement on the terms that are to be included 
in the agreement.

[16] The appellant contends that while the Unions responded to the proposals it advanced 
during bargaining they did not provide any reasons for some of those responses, despite being 
requested to do so. On this basis it is contended that the Unions have not complied with the 
good faith bargaining requirements, and in particular the requirement that they give reasons 
for their responses to the proposals of another bargaining representative (see s.228(1)(d)). The 
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appellant submits that the Commissioner gave no real consideration to this matter and that the 
failure to do so was an error.

[17] We are not persuaded that the Commissioner erred in the manner contended. The 
argument advanced by the appellant on appeal was not put at first instance. While the matter 
was the subject of some evidence before the Commissioner at no stage did the appellant 
contend that the Unions had not met their good faith bargaining requirements because they 
had failed to provide reasons for some of their responses to Esso’s proposals. The appeal 
process is not intended to provide an avenue for an unsuccessful party to seek to redress 
deficiencies in the manner in which their case was run at first instance.13 The failure to 
consider an argument which was not put is not an error in circumstances where the relevant 
evidence is far from unequivocal. Such was the case here, indeed there was a significant 
conflict in the evidence about this issue. While the appellant pointed to some evidence in 
support of its contention that the Unions had failed to provide reasons for some of their 
responses, two of the Unions’ witnesses gave evidence that reasons for their responses had in 
fact been provided - orally during the course of discussions facilitated by Commissioner 
Johns.14

[18] In any event, while there is a relationship between the good faith bargaining 
requirements and the concept of genuinely trying to reach an agreement, it would be wrong to 
conflate these terms. A party may not meet a particular good faith bargaining requirement but 
may nevertheless be genuinely trying to reach an agreement.15  

Pursuing non-permitted matters 

[19] The other limb of the appellant’s contention is that there was uncontested evidence 
before the Commissioner that at all relevant times the respondents were pursuing a proposed 
substantive term in each agreement which on its face was clearly about non-permitted matters. 
The proposed term to which the appellant refers is set out in Exhibit R3 (AB 296), as follows:

USE OF CONTRACTORS

The Employer agrees to utilise only Esso employees in designated roles including supervisory, 
DPIC and team leader roles so as to drive ownership. Contractors will not be used to replace 
positions of the permanent workforce.

Where work exists that may require external resources (contractors) this work shall be 
conducted by supplementary contract labour. If the correct knowledge and resources are 
available within Esso employee numbers then the work will be allocated to Esso employees.

Or, if Esso employees are unable to fulfil the work requirements based on correct knowledge 
and resource capacity, relating to the scope of work to be performed, then the work may be let 
to contractors.

Where the Company does engage a Contractor to perform work covered by this Agreement, 
they must ensure the wages and conditions of the employees engaged to do this work, are no 
less favourable than the wages and conditions provided for in this Agreement for equivalent or 
similar work.

Any disputes arising out of this clause will be dealt with through the disputes procedure of this 
Agreement.

[20] The appellant submits that the proposed term was a provision restricting or qualifying 
Esso’s right to use independent contractors and as such was clearly about non-permitted 
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matters. On this basis the appellant contends that the Commissioner should have found that at 
all relevant times the respondents were pursuing a proposed substantive term in each 
agreement which was clearly about non-permitted matters and that such a finding ought to 
have led to a subsequent finding that each respondent had not been, and was not, genuinely 
trying to reach an agreement. However, the Commissioner instead made findings that: 

(a) the clause set out above had been revised such that it could not necessarily be said 
that the respondents were continuing to pursue non-permitted matters; and

(b) an undertaking provided to the Commission by the respondents could be relied 
upon to support a finding that the clause had been withdrawn, such that the 
respondents were at all times genuinely trying to reach an agreement.

[21] The appellant contends that each of these findings is affected by error.

[22] The first finding is set out at paragraph [39] of the Decision:

“In relation to the issue of non-permitted matters, the draft clause (Exhibit R3) that was given 
to the company by the unions, may appear to be terms restricting or qualifying the company’s 
rights to use independent contractors. However, when the unions revised their log of claims, at 
the direction of Johns C, they proposed a security of employment claim. Such a claim, if it 
sufficiently relates employees’ job security to the terms and conditions of contractors, would 
not necessarily be a non-permitted matter.”

[23] The appellant submits, that there was no evidentiary basis for the finding that the 
clause had been revised (Grounds 1(g)-1(h)) and, to the contrary, the evidence was that: 

(a) the “security of employment” claim, that is the clause in Exhibit R3, and the claim 
in the revised log were one and the same. Exhibit R3 was the wording that the 
respondents sought for the “security of employment” claim in the log (and the revised 
log); and 

(b) the revised log was simply a re-ordering of the claims according to priority, and
remained the same in substance.

[24] For present purposes it may be accepted that the revised log was simply a re-ordering 
of the Unions’ claims according to priority.  Both the original log and the revised log 
contained a claim for ‘security of employment’.  The draft clause in Exhibit R3 was intended 
to particularise the Unions’ security of employment claim.  However the flaw in the 
appellant’s argument is that it conflates the ‘security of employment’ claim in the revised log 
and the draft clause in Exhibit R3.  Such a proposition ignores the evidence regarding Exhibit 
R3.  We deal with that evidence later (at paragraphs [72]-[76]) but note now that it clearly 
establishes that the Unions were not saying that the only way that their claim for security of 
employment could be satisfied was for Esso to agree to a clause in the terms of Exhibit R3.

[25] We acknowledge that paragraph [39] of the Commissioner’s decision suggests that the 
security of employment claim in the revised log was different from the claim advanced in the 
earlier log. But in our view the appellant is attaching much more significance to the 
Commissioner’s reference to the revised log than is warranted. As Kirby J observed in 
Minister for Immigration and Ethnic Affairs v Wu Shan Liang,:16
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“The reasons under challenge must be read as a whole. They must be considered fairly. It is 
erroneous to adopt a narrow approach, combing through the words of the decision maker with 
a fine appellate tooth-comb, against the prospect that a verbal slip will be found warranting the 
inference of an error of law.”

[26] It seems to us that in paragraph [39] of the Decision the Commissioner is plainly 
referring to the evidence which established that the Unions had a flexible position in relation 
to the satisfaction of their security of employment claim.  We are not persuaded that the 
Commissioner has erred in the manner contended by the appellant.

[27] The second finding is set out at paragraphs [42]-[43] of the Decision:

“As the unions have withdrawn the contractors clause and have indicated that they reserve the 
right to negotiate a security of employment clause, it is not possible to say that, on this basis, 
the unions are not genuinely trying to reach an agreement. In terms of whether the unions, 
prior to the revised log of claims on 1 October 2014, were genuinely trying to reach 
agreement, the Full Bench in Australia Postal Corporation v CEPU found that:

‘To suggest that the time at which a union can commence to genuinely try to reach an 
agreement with an employer is the time at which it makes a claim that in Fair Work 
Australia’s view does not contain prohibited content is to inject an unwarranted 
degree of artificiality and technicality into what is intended to be “a fair, simple and 
democratic process to allow a bargaining representative to determine whether 
employees wish to engage in particular protected industrial action for a proposed 
enterprise agreement”.’

I am also guided by the words of the Full Bench in Alcoa of Australia Ltd v Australian 
Workers’ Union - Western Australia Branch. The Full Bench found that:

‘... the issue of permitted matters is but one of the factors to be taken into account in
determining whether an applicant has been genuinely trying to reach an agreement.’

[28] The appellant makes two points in relation to the second finding. The first is that the 
undertaking was insufficiently clear to enable the Commissioner to conclude that the non-
permitted contractors claim (Exhibit R3) had been withdrawn and that this would enable a 
finding that the respondents were genuinely trying to reach an agreement. The undertaking is 
set out at paragraphs 2367 to 2369 of the transcript of the proceedings at first instance:

“Mr Vroland: I’m instructed, on behalf of the AMWU, and I understand, on behalf of the other 
unions as well, but my friends will jump up and tell me if I’m wrong, that we will give an 
undertaking to withdraw the clause that has been put to the company; however, reserving our 
right to continue to negotiate around the claim that has been put to the company.

The Commissioner: Could you be specific about that claim? Is it the claim in the revised log?

Mr Vroland: That’s right. In relation to security of employment. We say that’s a perfectly 
legitimate thing to negotiate about and contractors clauses are also a legitimate thing to be 
negotiated about. We will, however, to set your mind at ease, undertake to withdraw that 
specific clause, reserving our right to negotiate on the issue. Now, my friend drew your 
attention to a number of decisions in this respect: JJ Richards, at 63; the Wesfarmers decision; 
Airport Field Services Pty Ltd v the TWU. What he didn’t draw your attention to was the well-
known case of ADJ Holdings, which makes it clear that clauses in relation to dealing with 
contractors is in fact a permitted matter...” (emphasis added)
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[29] The appellant submits that what was purportedly withdrawn was the draft clause 
contained in Exhibit R3 but the respondents reserved to themselves the right to continue to 
negotiate around the claim, whether it be called “security of employment”, “use of 
contractors”, or something else. In light of the evidence of the respondents that their previous 
negotiations for the “security of employment” claim had led to Exhibit R3,17 the appellant 
submits that this reservation could not have satisfied the Commission that the respondents 
would no longer from that point onwards, seek and intend to negotiate an equally non-
permitted term. 

[30] We are not persuaded that there is any substance in the appellant’s first point in 
relation to the Commissioner’s finding in respect of the undertaking proffered by the Unions.  
The reservation about negotiating around ‘the claim’ refers to the Unions’ security of 
employment claim.  It is clear to us that the Unions were withdrawing the draft clause 
(Exhibit R3) which contained non-permitted content but reserving their right to pursue their 
security of employment claim.  The security of employment claim is capable of being 
addressed by a provision which only contains permitted content.  The appellant’s submission 
erroneously conflates the security of employment claim with a provision which limits or 
restricts the employer’s use of contractors.

[31] The second point advanced by the appellant is that, even if the Commissioner was 
correct to conclude that as at the time of the giving of the undertaking, the non-permitted 
matter claim had been withdrawn and the Unions were then genuinely trying to reach an 
agreement, the Commissioner erred in finding that at all times previously, the Unions had 
been genuinely trying to reach an agreement. In this regard the appellant contends that the 
Commissioner’s reliance on Australia Post and Alcoa (Decision at [42]-[43]) was misplaced. 
Each of those cases is said to be clearly distinguishable on the basis that they each involved 
repeated attempts by the union in each case to sufficiently revise existing non-permitted 
contractors claims, to ensure that they were then permitted (or at least to enable a finding that 
the unions reasonably believed those claims to then be permitted). 

[32] The appellant submits that this case is distinguishable on the basis that Exhibit R3 was 
“clearly” non-permitted18 and all of the Full Bench authorities in such a circumstance would 
have required a finding that the respondents to that point in time (ie until the giving of the 
undertaking) had not been genuinely trying to reach an agreement.19 The appellant submits 
that the Commissioner erred in concluding otherwise, and that the applications should have 
been (and should now) be dismissed on that basis.

[33] A number of Full Bench decisions have considered the meaning of ‘genuinely trying 
to reach an agreement’ in s.443(1)(b), particularly in the context of an applicant pursuing a 
claim in respect of a non-permitted matter. We propose to refer, in chronological order, to the 
relevant parts of some of the decisions which have considered this issue.  

[34] In Total Marine Services Pty Ltd v Maritime Union of Australia20 (Total Marine) the 
Full Bench upheld an appeal from a decision to grant an application for a protected action 
ballot.  The Full Bench held that the member at first instance had erred in concluding that the 
applicant had genuinely tried to reach an agreement within the meaning of s.443(1)(b) in 
circumstances where certain claims were ‘put to one side’; the negotiations involved limited 
face to face meetings and limited articulation of many of the claims; many items were only set 
out in a list of headings, being neither explained nor discussed; and no wage claim was 
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specified.21  In the course of its decision the Full Bench expressed the following views about 
s.443(1)(b),:

“[31] In our view the concept of genuinely trying to reach an agreement involves a finding 
of fact applied by reference to the circumstances of the particular negotiations. It is not useful 
to formulate any alternative test or criteria for applying the statutory test because it is the 
words of s 443 which must be applied. In the course of examining all of the circumstances it 
may be relevant to consider related matters but ultimately the test in s 443 must be applied.

[32] We agree that it is not appropriate or possible to establish rigid rules for the required 
point of negotiations that must be reached. All the relevant circumstances must be assessed to 
establish whether the applicant has met the test or not. This will frequently involve 
considering the extent of progress in negotiations and the steps taken in order to try and reach 
an agreement. At the very least one would normally expect the applicant to be able to 
demonstrate that it has clearly articulated the major items it is seeking for inclusion in the 
agreement, and to have provided a considered response to any demands made by the other 
side. Premature applications, where sufficient steps have not been taken to satisfy the test that 
the applicant has genuinely tried to reach an agreement, cannot be granted.”

[35] For our part, for reasons we articulate later, we agree with the observations in 
paragraph [31] and the first three sentences of paragraph [32] of Total Marine, set out above.  
We note that the observations which follow the first three sentences in paragraph [32] are 
obiter and although we do not consider that they should be understood as attempting to 
establish any binding decision rule, nonetheless they are, with respect, somewhat inconsistent
with the earlier expressed proposition (with which we agree) that it is not useful to articulate 
any alternative test or criteria to the words of s.443(1)(b).  We note that similar reservations 
were expressed by the majority of the Full Bench in JJ Richards and Sons Pty Ltd v TWU (JJ 
Richards No.1)22 and by the Full Bench in Farstad Shipping (Indian Pacific) Pty Ltd v MUA
(Farstad)23.

[36] In Australian Postal Corporation v Communications, Electrical, Electronic, Energy, 
Information, Postal, Plumbing and Allied Services Union of Australia24 (Australia Post No.1)
the Full Bench upheld an appeal from a decision to grant a protected action ballot order.  The 
basis for the Full Bench’s decision is set out at paragraphs [60]-[61] in the following terms:

“[60] Since the CEPU has been and is pursuing as a substantive term of the proposed 
enterprise agreement a claim in respect of contractors which is not about a permitted matter, 
we were not satisfied the CEPU has been, and is, genuinely trying to reach an agreement with 
Australia Post, being the employer of the employees to be balloted.

[61] As a result a jurisdictional pre-requisite for making the protected action ballot order 
sought by the CEPU ... was not satisfied.  Her Honour erred in concluding otherwise.  We 
therefore decided to uphold the appeal and quash her Honour’s decision ....”

[37] In the course of its decision the Full Bench also made the following observation:

“[43] It is apparent that the scheme of the FW Act is that the substantive terms of an 
enterprise agreement are to be about permitted matters. Since an enterprise agreement is made 
by employees approving a proposed enterprise agreement, it follows that the substantive terms 
of a proposed enterprise agreement are also to be about permitted matters.
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[44] As a result, an applicant for a protected action ballot order pursuing a claim as a 
substantive term of a proposed enterprise agreement which is not about a permitted matter is 
not genuinely trying to reach an agreement with the employer of the employees to be balloted.

[45] This accords with the inference in the statement in the Explanatory Memorandum that 
‘the pursuit of claims about non-permitted matters for a proposed enterprise agreement does 
not necessarily prevent a finding that a bargaining representative is genuinely trying to reach 
an agreement … where those claims have subsequently been abandoned.’ ”

[38] Australia Post No.1 would appear to be authority for the proposition that there is a 
decision rule whereby if an applicant is pursuing a substantive claim which is not about a 
permitted matter then it is necessarily not genuinely trying to reach an agreement within the 
meaning of s.443(1)(b).  There is an obvious tension between this proposition and the views 
expressed in Total Marine. 

[39] After Australia Post No.1 negotiations between Australia Post and the CEPU 
continued.  The negotiations were for an agreement to replace the Australia Post Enterprise 
Agreement 2004, the nominal expiry date of which was 31 December 2006.  During the 
course of the negotiation the CEPU revised its contractors claim, on a number of occasions.  
The parties were unable to reach agreement and the CEPU successfully applied for a 
protected action ballot. In Australian Postal Corporation v Communications, Electrical, 
Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of Australia-
Communications Division25(Australia Post No.2), a differently constituted Full Bench 
dismissed the subsequent appeal, on the following basis:

“[56] It seems to us ... that if a bargaining agent that reasonably believed that the claims it 
was advancing at the time it sought a protected action ballot order were only about permitted 
matters, it could not, for that reason alone, be said that the bargaining agent was not genuinely 
trying to reach an agreement. ...

[58] The history of the negotiations demonstrates that the CEPU, especially after the 
decision of the first Full Bench, was seeking to formulate a contractors’ clause that did not 
restrict or qualify the right of Australia Post to use contractors or agency staff and pertained to 
the employer/employee relationship. It is clear that by the time of the last hearing before 
Commissioner Roberts, and indeed well before, the CEPU reasonably believed that the clauses 
it was promulgating did not contain non-permitted matters.

[59] Ultimately, because of the operation of s 409(1), it is not necessary to decide whether 
the claim at the time of the hearing under appeal contained non-permitted matters as identified 
by Australia Post. Because the CEPU reasonably believed that they did not, it was genuinely 
trying to reach an agreement. In any event, for the reasons given by him, we consider that the 
Commissioner did not err in characterizing those matters as permitted. Further, in our view, 
even were they non-pertaining, the few remaining clauses to which Australia Post still 
objected were ancillary or incidental or machinery provisions relating to matters pertaining to 
the employment relationship.”26

[40] Australia Post (No.2) is authority for the proposition that if a bargaining agent 
reasonably believed that the claims it was advancing at the time it sought a protected action 
ballot order were only about permitted matters, it could not for that reason alone, be said that 
the bargaining agent was not genuinely trying to reach an agreement. Consistent with this 
proposition, and with a non-prescriptive construction of s.443(1)(b) in which it is always 
necessary to take into account all the circumstances of the particular case, the Full Bench 
went on to say at paragraph [48]:
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“[48] In our view the Commissioner was correct in finding that the CEPU had been and was 
genuinely trying to reach an agreement with Australia Post. However, in our view, the 
removal of the non-permitted matters from the claim on 30 October 2009 was not necessarily 
the time from which the CEPU commenced to genuinely reach an agreement with Australia 
Post. To suggest that the time at which a union can commence to genuinely try to reach an 
agreement with an employer is the time at which it makes a claim that in Fair Work 
Australia’s view does not contain prohibited content is to inject an unwarranted degree of 
artificiality and technicality into what is intended to be “a fair, simple and democratic process
to allow a bargaining representative to determine whether employees wish to engage in 
particular protected industrial action for a proposed enterprise agreement”.”27 (emphasis 
added)

[41] However, having effectively determined the matter on the basis of the above 
reasoning, the Full Bench later in the decision made the following obiter observation which 
would appear to contradict its reasoning in the decision:

“[60] It is self-evident that if a union is proposing an agreement containing clearly non-
pertaining clauses it cannot be genuinely trying to reach an agreement that may be approved 
by Fair Work Australia under s 186 of the FW Act. Section 409(1) could not be called in aid 
because it could not be said that a union advancing such claims reasonably believed that they 
were only about permitted matters.” (emphasis added)

[42] In Airport Fuel Services Pty Ltd v TWU28 (Airport Fuel Services) a Full Bench 
endeavoured to summarise the jurisprudence in respect of this issue in a series of dot points 
(at [22] of that decision) which, relevantly for present purposes, were in the following terms:

 A bargaining representative or party proposing that an agreement contain a non-permitted 
matter as a substantive term cannot be genuinely trying to reach an agreement under the FW 
Act.

 Leaving aside cases in which it is clear on any reasonable view that claims being advanced 
involve non-permitted matters, it is conceivable that a bargaining representative or a party 
may be “genuinely trying” to reach an agreement even though, as a matter of ultimate 
conclusion, the claims it is advancing do contain non-permitted matters.  In cases where 
doubt exists, it is open to a bargaining representative or a party to make it clear that it is not 
pursuing claims containing non-permitted matters.

 The requirement that an applicant for a protected action ballot order “is”, as opposed to “has 
been”, genuinely trying to reach an agreement is expressed by reference to the time of the 
making and determining of the application for the order.

[43] There is a degree of tension between the propositions in the first two dot points which 
appears to arise from a perceived need to reconcile the various propositions and obiter 
observations in the earlier decisions to which we have referred.

[44] The last Full Bench decision to which we wish to refer is Alcoa of Australia Ltd v 
Australian Workers’ Union - Western Australian Branch29 (Alcoa).  In Alcoa the Full Bench 
held that a finding that the union applicant had been and was genuinely trying to reach an 
agreement was appropriate in the following circumstances:
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“On the face of the clause in question, it cannot be said that the union is clearly making claims 
for non-permitted matters and it is strongly arguable that it is not.  Further, the union has 
sought to clarify that it has no such intention.”30

[45] The Full Bench also made the following general observations:

“[18] Further, as was also noted in Australia Post ([No.2]), s.253 recognises that an 
enterprise agreement may contain terms that are about non-permitted matters.  This seems to 
us to reinforce the conclusion that the mere fact that a proposed agreement contains non-
permitted matters is not fatal to a conclusion that the bargaining representative who 
propounded it is genuinely trying to reach agreement...

[23] It is readily apparent that s.443(1), on its face, does not contain any requirement 
relating to permitted matters.  As may be discerned from our analysis of the Australia Post
case ([No.2)], the issue of permitted matters is but one of the factors to be taken into account 
in determining whether an applicant has been genuinely trying to reach an agreement.

[24] It is not only satisfaction that a proposed agreement does not contain claims about, or 
reasonably be believed to be about, permitted matters that informs a judgment as to whether 
an applicant has been genuinely trying to reach an agreement.

[25] Alcoa submitted that the Commissioner applied the wrong tests in determining that 
the question he was required to answer was:

“...not simply whether those words [being the words in clause 20.3] amount to 
permitted matters, but, rather, whether in fact the union … is now pursuing claims that 
are non-permitted matters or not.”   And further: “The question is whether or not there 
has been a changed view on the issue of non-permitted matters regarding the use of 
contractors.  Is there an unequivocal acceptance by the union that claims that constrain 
or qualify the use of contractors by Alcoa cannot be pursued in these negotiations?” 

[26] We do not accept this proposition.  In our view, the issue that had to be decided was 
whether the union had been, and was, genuinely trying to reach an agreement.  In the 
circumstances of this case, the questions that the Commissioner posed, in order that he could 
determine that issue, were appropriate.

[27] The evidence was to the effect that the union was seeking to protect its members at 
Alcoa from having their work reduced by the use of contractors, but that it was conscious that 
any clause that was finally agreed upon should be within the acceptable parameters of not 
constraining or qualifying the use of contractors by the company.  To this end it was fine 
tuning the relevant clause.  The evidence upon which the Commissioner relied made it clear 
that the union’s intention was not to insist upon an impermissible clause ....

[28] It must be borne in mind that a negotiating process is fluid.  The draft agreement in 
question was the union’s latest attempt to formulate a contractors’ clause which Alcoa would 
not contend contained non-permitted matters.  Whether the last draft does, or does not, contain 
permitted matters is not determinative of the issue....” (emphasis added)

[46] It is apparent that there is some tension between the views expressed in Total Marine, 
Australia Post No.2 and Alcoa on the one hand and Australia Post No. 1 and Airport Fuel 
Services on the other.  The latter two decisions on one view postulate a decision rule whereby 
the pursuit of a non-permitted claim by an applicant must inevitably result in a finding that the 
applicant has not been genuinely trying to reach an agreement, although in Airport Fuel 
Services, as already noted, the arguably postulated rule (in the first dot point earlier quoted) 
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was subject to a paradoxical qualification (in the second dot point).  The other three decisions 
adopt a more flexible approach to the determination of the s.443(1)(b) issue.

[47] The Full Bench decisions to which we have referred were all decided prior to the 
decision of the Full Court of the Federal Court in J.J Richards Sons Pty Ltd and Another v 
Fair Work Australia and Another31. The applicants in that matter had contended that s.443 
should be construed in a way which conditioned its operation upon bargaining having 
commenced.  The Full Court rejected this proposition and held that a protected action ballot 
order under s. 443(1) of the Act may be made even though bargaining between an employer 
and employees has not commenced.  Jessup J held, at [30]-[31]:

“However, notwithstanding that perception, and notwithstanding my disagreement, in one 
important respect, with the reasons of the Full Bench, it is not possible to construe s 443(1)(b) 
as the applicants would propose.  I agree with the Full Bench that the contrast between the 
references to bargaining in Pt 2-4 of the Act, and the words actually used in s 443(1)(b) is 
striking.  I accept that, under s 15AA of the Acts Interpretation Act 1901 (Cth), an 
interpretation should be favoured which would best achieve the purpose or object of the 
legislation.  That is no basis, however, for the introduction of additional requirements or 
conditions which might have been, but which have not been, enacted.  There is every reason to 
perceive in s 443(1)(b) a departure from the scheme of regulated bargaining set out by Pt 2-4 
of the Act and, in that sense, there is a certain tension with the object referred to in s 3(f).  
Such a perception, however, would relate to the consistency of the implementation of 
legislative policy.  It would contribute little or nothing to the task of construction which 
confronted the Full Bench.  

In sum, the applicants’ case really amounts to no more than the proposition that the legislature 
ought, consistent with the structure and policy of the Act as a whole, have conditioned the 
power to make an order under s 443 upon the circumstance of bargaining having commenced.  
However, that was a step which the legislature did not take, and it is a step which FWA could 
not take.  There was no jurisdictional error in the protected action ballot order made by FWA 
on 16 February 2011 and confirmed by the Full Bench on 1 June 2011.”  

[48] As to the question of whether a bargaining representative has been and is genuinely 
trying to reach an agreement, Flick J said:

“It is ultimately concluded that s 443(1)(b) is to be construed such that Fair Work Australia 
cannot reach a state of satisfaction that an “applicant … is … genuinely trying to reach an 
agreement with the employer” unless:

 an applicant has approached the employer and informed the employer of the general 
ambit of that for which agreement is sought; and

 the employer has foreshadowed — even in the most general of terms — its attitude as 
to the proposed agreement.

More may be required. Much may well depend upon the factual scenario in which the terms of 
s 443(1)(b) are to be applied. But such a minimum statement of that which is required is 
sufficient to dispose of the present Application. Contrary to the submissions advanced on 
behalf of the Applicants, the terms of s 443(1)(b) do not require:

 bargaining to have commenced within the meaning of and for the purposes of s 173, 
found within Pt 2-4 of the Fair Work Act.
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So much, it is concluded, follows from the natural and ordinary meaning of the phrase “trying 
to reach an agreement … ”. It is difficult to conclude that any person can try to reach an 
agreement with another in the absence of a disclosure of that for which consensus is sought. 
One person may wish to reach an agreement with another. But, until the general content of the 
proposed agreement is disclosed, it cannot be said that he has even attempted to reach an 
agreement. Until disclosed, it is not known whether the other person will readily embrace the 
proposed agreement or shun it or (perhaps) embrace the concept of an agreement but wish to 
vary one or other of its terms. Until disclosed, the person seeking agreement has not even tried 
to solicit the response of the other. Unless the disclosure is genuinely with a view to reaching 
agreement, it could well be said that the attempt to reach an agreement falls short of a person 
even trying to reach agreement. The addition of the word “genuine” — on one approach to 
construction — perhaps adds little. But the addition of that term serves to emphasise the 
importance of a person actually trying to solicit agreement. Until a proposed agreement has 
been disclosed to the prospective parties, and a response solicited, an applicant has not even 
tried to reach agreement — let alone genuinely tried to reach agreement.”32

[49] Tracey J agreed with Jessup and Flick JJ that on its proper construction s.443(1) could 
not be construed in the manner contended by the applicants:

“There is simply no warrant to read into the subsection words of limitation which do not 
appear.  The legislature has required that FWA must make a protected action ballot order if the 
two conditions prescribed by s.443(1) are satisfied even if bargaining between an employer 
and employees has not commenced.”33

[50] We now turn to consider, for ourselves, the proper construction of s.443(1)(b).

[51] Ascertaining the legal meaning of a statutory provision necessarily begins with the 
ordinary grammatical meaning of the words used, having regard to their context and 
legislative purpose.34

[52] Division 8 of Part 3-3 of the FW Act deals with protected action ballots. The object of 
the Division is ‘to establish a fair, simple and democratic process to allow a bargaining 
representative to determine whether employees wish to engage in particular protected 
industrial action for a proposed enterprise agreement.’ (s.436). Industrial action by employees 
for a proposed enterprise agreement (other than employee response action) is not protected 
industrial action unless it has been authorised in advance by a protected action ballot (see 
ss.408 and 409). However the making of a protected action ballot order does not mean that
any industrial action authorised by the relevant employees, or any resulting industrial action, 
will be protected. The ballot order (and the result of the ballot) does not of itself confer 
protected status - the industrial action must also meet the other requirements of s.409 in order 
to be protected and to attract the immunity in s.415.

[53] Section 443 deals with the circumstances in which the Commission must make a 
protected action ballot order. Subsections 443(1) and (2) are relevant for present purposes and 
they are in the following terms:

443  When the FWC must make a protected action ballot order

(1) The FWC must make a protected action ballot order in relation to a proposed enterprise 
agreement if:

(a) an application has been made under section 437; and
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(b) the FWC is satisfied that each applicant has been, and is, genuinely trying to reach an 
agreement with the employer of the employees who are to be balloted.

(2) The FWC must not make a protected action ballot order in relation to a proposed 
enterprise agreement except in the circumstances referred to in subsection (1).

[54] The reference to the Commission being ‘satisfied’ means that whether or not the 
requisite circumstance exists is a discretionary decision.  Section 443(1)(b) directs attention to 
the conduct of the applicant.  The expression ‘has been, and is’, imports temporal 
considerations.  The Commission’s attention is thereby directed to the applicant’s prior 
conduct at the time the application for a protected action ballot order is determined.35  Given 
the context the reference to ‘an agreement’ is plainly a reference to an enterprise agreement 
within the meaning of Part 2-4 of the FW Act.  The clear inference from s.172(1) is that the 
substantive terms of enterprise agreements should be confined to permitted matters, though 
the Commission is not required to scrutinise each agreement to ensure that all its terms are 
about permitted matters36 and the statutory requirements for the approval of an agreement (ss 
186-187) make no express reference to the concept of permitted matters (also see s.253).

[55] Section 443(1)(b) does not contain any words which limit the circumstances in which 
the Commission may be satisfied that an applicant ‘has been, and is, genuinely trying to reach 
an agreement with the employer of the employees who are to be balloted’.  Further, the 
Explanatory Memorandum to what became s.443 supports the proposition that the legislature 
did not intend that any one factor would necessarily be determinative of the question of 
whether the applicant is genuinely trying to reach an agreement with the employer. The 
relevant parts of the Explanatory Memorandum to what became s.443 states: 

1771. For joint applications, each applicant must be and must have been, genuinely trying to 
reach an agreement with the relevant employer.  A finding by FWA that there is no majority 
support for collective bargaining is not of itself intended to be determinative of the question 
of whether the applicant is genuinely trying to reach an agreement with the employer.

1772. It could be the case that an applicant engaged in pattern bargaining (as defined in 
clause 412) in relation to the relevant employer would not be genuinely trying to reach an 
agreement, based on the indicia listed in subclause 412(3) (e.g., the applicant may not have 
been prepared to take into account the individual circumstances of the employer in 
bargaining for the agreement). (emphasis added)

[56] Neither of the paragraphs set out above support the proposition that it was intended 
that any one factor would be determinative of the issue in s.443(1)(b).

[57] Whether an applicant ‘has been, and is, genuinely trying to reach an agreement’ is a 
question of fact to be decided having regard to all of the facts and circumstances of the 
particular case. Such a construction of s.443(1)(b) is consistent with the judgment of the Full 
Court in JJ Richards and with a number of Full Bench decisions of the Commission (see 
Total Marine; Pelican Point Power Limited v ASU37; JJ Richards No.138; Alcoa39; JJ 
Richards No.240; and Farstad 41) .  

[58] In our view the adoption of a decision rule or principle of the type proposed in
Australia Post No.1 and Airport Fuel Services would be an inappropriate fetter on the exercise 
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of what the legislature clearly intended would be a discretionary decision. As Bowen LJ 
observed in Gardner v Jay,:42

“When a tribunal is invested by Act of Parliament or by Rules with a discretion, without any 
indication in the Act or Rules of the grounds upon which the discretion is to be exercised, it is 
a mistake to lay down any rules with a view to indicating the particular grooves in which the 
discretion should run, for if the Act or the Rules do not fetter the discretion of the Judge why 
should the court so do.”43

[59] There is no legislative warrant for the adoption of a decision rule such that if an 
applicant is, or has been, pursuing a substantive claim which is not about a permitted matter it 
is not genuinely trying to reach an agreement within the meaning of s.443(1)(b).  The fact that 
an applicant is, or has been, pursuing a claim about a non-permitted matter is relevant to
whether the test posited by s.443(1)(b) has been met, but it is not determinative of the issue. A 
range of factual considerations may potentially be relevant in that context, including but not 
limited to the subject matter of the claim, the timing of the advancement of the claim, the 
basis upon which the claim is advanced, the significance of the claim in the course of the 
negotiations, the claimant’s belief as to whether the claim is about a non-permitted matter or 
not, where there is legal clarity about the permitted status of the claim, whether the other party 
has placed in contest whether the claim is about a permitted matter, and whether such a claim 
has been withdrawn and, if so, when and in what circumstances. The diversity of the factual 
circumstances and nuances which will be found in different cases means that it is not possible 
to say that any particular factor or consideration will always be determinative of the result.

[60] We note that in Australia Post No.1 the Full Bench reached an apparently contrary 
view on the basis, in part, of an observation in the Explanatory Memorandum to what became 
s.409 of the FW Act, as follows:

“1644 In addition, the pursuit of claims about non-permitted matters during bargaining for a 
proposed enterprise agreement does not necessarily prevent a finding that a bargaining 
representative is genuinely trying to reach an agreement (which is also a pre-condition 
to the taking of protected industrial action under subclause 413(3)) eg, where those 
claims have subsequently been abandoned.” (emphasis added)

[61] At paragraph [44] of Australia Post No.1 the Full Bench says that ‘an applicant for a 
protected action ballot order pursuing a claim ... which is not about a permitted matter is not 
genuinely trying to reach an agreement with the employer of the employees to be balloted’.  
The Full Bench goes on to say:

[45] This accords with the inference in the statement in the Explanatory Memorandum that 
‘the pursuit of claims about non-permitted matters for a proposed enterprise agreement does 
not necessarily prevent a finding that a bargaining representative is genuinely trying to reach 
an agreement … where those claims have subsequently been abandoned.’ ”

[62] The ellipsis in paragraph [45] of Australia Post No.1 obscures the fact that the 
Explanatory Memorandum is referring to the subsequent withdrawal of a claim about non-
permitted matters merely as an example of a circumstance where the pursuit of such claims 
will not necessarily prevent a finding that a bargaining representative is genuinely trying to 
reach an agreement.  Contrary to the reasoning in Australia Post No.1 the Explanatory 
Memorandum to what became s.409 does not support the adoption of a decision rule of the 
type proposed.
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[63] It is also relevant to observe that the object of Division 8 of Part 3-3 and scheme of the 
FW Act reflects the legislative intention that applications for protected action ballot orders be 
heard and determined quickly. Such an intention is manifested in the following provisions:

(i) the Commission must, as far as practicable, determine such applications within 2 
working days after the application is made (s.441(1));

(ii) the Commission may deal with 2 or more applications at the same time if it is 
satisfied that doing so will not ‘unreasonably delay the determination of any of the 
applications’ (s.442(b));

(iii) a protected action ballot order must specify a date by which voting in the ballot 
closes that will enable the ballot ‘to be conducted as expeditiously as practicable’ 
(s.443(3A)); and

(iv) there is no power to stay a decision to make a protected action ballot order 
pending the hearing of an appeal (s.606(3)).

[64] The adoption of a construction of s.443(1)(b) which would require the Commission to 
scrutinise each of the claims advanced by the applicant to determine whether they are about 
permitted matters is inconsistent with the object of Division 8 of Part 3-3 and the scheme of 
the FW Act.

[65] Section 409 is also a relevant contextual consideration.  It provides, among other 
things, that industrial action is ‘protected’ if, at the time of the action, the person ‘reasonably 
believes’ they are pursuing claims about permitted matters (s.409(1)(a)).  A decision rule of 
the type arguably proposed in Australia Post No.1 and Airport Fuel Services would give rise 
to the incongruous result that the test posited for the grant of a protected action ballot order (a 
precondition to the taking of protected industrial action) would be more stringent than the 
conditions attached to the taking of protected industrial action.  It is unlikely that such a result 
would have been intended by the legislature.

[66] The relevant legislative history is also instructive.  Section 461 of the Workplace 
Relations Act 1996 (Cth) (the WR Act) dealt with the circumstances in which an application 
for a ballot was to be granted,:

“(1) The Commission must grant an application for a ballot order if, and must not grant the 
application unless, it is satisfied that:

(a) during the bargaining period, the applicant genuinely tried to reach agreement 
with the employer of the relevant employees; and

(b) the applicant is genuinely trying to reach agreement with the employer; and

(c) the applicant is not engaged in pattern bargaining ...”

[67] The requirement in s.461(1)(c) is not reflected in the current provision.  Further, s.453 
of the WR Act provided, relevantly for present purposes, that an application for a ballot order 
had to be accompanied by a declaration by the applicant that ‘the industrial action to which 
the application relates is not for the purpose of supporting or advancing claims to include in 



[2015] FWCFB 210 

19

the proposed collective agreement any prohibited content’.  It was an offence to make a 
declaration which contained a statement that was false or misleading in a material particular 
(s.453(6)). ‘Prohibited Content’ within the meaning of s.453(4) included non-permitted
content such as restrictions on the engagement of independent contractors (see s.356 of the 
WR Act and regns 8.5 and 8.7 of the WR Regulations).  There are no comparable provisions 
in the FW Act.

[68] It is apparent from the legislative history that when the legislature has sought to 
constrain the Commission’s power to grant a ballot order by reference to a particular aspect of 
the applicant’s conduct, it has done so expressly.

[69] For the reasons given the question of whether the applicant for a protected action 
ballot ‘has been, and is, genuinely trying to reach an agreement’ with the relevant employer is 
to be determined having regard to all of the relevant facts and circumstances of the particular 
case.  We now turn to consider the facts and circumstances in the matter before us.

[70] The bargaining in this matter commenced in June 2014 and a chronology of the events 
that have occurred during the bargaining process is attached to Ms Rowe’s statement (Exhibit 
R4 in the proceedings below).  The parties have exchanged claims and those matters have 
been the subject of a number of discussions between them, including discussions facilitated 
by the Commission.

[71] As to the proposed clause headed ‘Use of Contractors’ (see paragraph [19] above) we 
accept the appellant’s submission that paragraphs 1, 2 and 3 (and probably 5) of the proposed 
clause are about non-permitted matters. In Wesfarmers Premier Coal Ltd v Automotive, Food, 
Metals, Engineering, Printing and Kindred Industries Union (No. 2)44 French J, as he then 
was, found that “provisions restricting or qualifying the employer’s right to use independent 
contractors” are not matters pertaining to the employment relationship.45

[72] However there are a number of contextual matters that are important in considering 
the significance to be attributed to the Unions’ pursuit of a claim in relation to non-permitted
matters.

[73] The proposed clause was not part of the Unions’ initial claim, which was only for a 
“Security of Employment clause (contractors)”. It was only advanced some months after the 
negotiations commenced in response to the appellant’s request for greater detail in respect of 
some of the Unions’ claims. It is clear on its face that the proposed clause is merely a draft 
proposal and it is apparent from the evidence before the Commissioner that the Unions had 
not adopted a rigid position in relation to the draft clause. Nor did the proposed clause appear 
to feature prominently in the discussions between the parties46.  In the course of his evidence 
Mr Mooney said (about the draft clause),:

“It was a starting point as in a draft... And we were more than happy for the company to 
modify it, change it, and come back with an alternative draft.”47

[74] Mr Dodd gave evidence to a similar effect48 and in the course of his evidence Mr 
Vickers accepted that the Unions had never said that the proposed clause must be accepted 
and that they would not negotiate the terms of the clause.49
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[75] Further, at no stage during the negotiations did Esso’s representatives express the view 
to the Unions that the proposed clause contained non-permitted content.50 Having first been 
identified by the appellant as a claim about a non-permitted matter during the hearing before 
the Commissioner, it was withdrawn by the Unions before the end of that hearing.

[76] It is apparent from a review of the evidence before the Commissioner that there was 
ample evidence to support her s.443(1)(b) finding.  Further, on a review of all the evidence we 
agree with the Commissioner’s finding and would have reached the same conclusion in 
relation to the applications which have been the subject of these proceedings.

(ii) Denial of Natural Justice

[77] The appellant contends that the undertaking given by the respondents was pivotal in 
the Commissioner’s conclusion that the respondents had been and were, genuinely trying to 
reach an agreement and that the Commissioner would not have reached the same conclusion
absent the undertaking.

[78] The appellant points to the fact that the undertaking was first given by the respondents 
in reply submissions, after the evidence in the applications had closed, after each of the 
respondent unions had made their closing submissions and after the appellant had made its 
closing submissions. 

[79] The appellant submits that in accepting the undertaking and relying on it without 
giving the appellant any opportunity to deal with it or make submissions about it, the 
Commission did not afford the appellant natural justice. The appellant submits that in the 
circumstances, natural justice required the Commissioner to:

(i) identify to the appellant that the undertaking was potentially an important (or at 
least relevant) factor in coming to her findings on whether the respondents were 
genuinely trying to reach an agreement; and

(ii) invite the appellant to make submissions about the efficacy of the undertaking, its 
bearing on the statutory requirement in section 443(1)(b) of the FW Act, and/or the 
weight the Commission ought give to the undertaking. 

[80] There is no doubt that the Commission is bound to ‘act judicially’, which includes an 
obligation to afford parties procedural fairness.51 But the application and content of the 
doctrine of procedural fairness is determined by the context. As Mason J observed in Kioa v 
West,:

“What is appropriate in terms of natural justice depends on the circumstances of the case and 
they will include, inter alia, the nature of the inquiry, the subject matter, and the rules under 
which the decision - maker is acting.”52

[81] In terms of the context of the proceedings at first instance the following general 
observation of Buchanan J (with whom Marshall and Cowdrey JJ agreed) in Coal Allied 
Mining Services Pty Ltd v Lawler, is apposite:

“...it is an important aspect of the work of [the Commission]...that it is to proceed without 
unnecessary technicality and as informally as the circumstances of the case permit...It is not 
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inappropriate to say that the members of [the Commission] have a statutory mandate to get to 
the heart of matters as directly and effectively as possible.”53

[82] His Honour’s observation is particularly relevant in this matter as the Commissioner 
had a statutory obligation to, as far as practicable, determine the applications before her 
within 2 working days after the applications were made (s.441(1)).

[83] The transcript of the proceedings at first instance makes it clear that the Commissioner
did not decline or otherwise refuse to hear the submissions by the appellant on the relevance 
of the undertaking proffered by the Unions. The appellant’s representative in the proceedings 
at first instance did not seek the opportunity to make submissions on this matter and nor did 
he voice any objection to the proffering of the undertaking in the context of the Unions’ reply 
submissions. The transcript also makes it clear that the appellant’s representative made further 
submissions on various matters after the undertaking was given. In this regard it is relevant to 
observe that in the proceedings at first instance the appellant was represented by an 
experienced legal practitioner. 

[84] In all the circumstances there was no denial of procedural fairness. The Commissioner 
provided the appellant with a fair opportunity to present its case; she was not required to 
ensure that the appellant took the best advantage of the opportunity presented. As Dean J 
observed in Sullivan v Department of Transport:

“...it is important to remember that the relevant duty of the Tribunal is to ensure that a party is 
given a reasonable opportunity to present his case. Neither the Act nor the common law 
imposes upon the Tribunal the impossible task of ensuring that a party takes the best 
advantage of the opportunity to which he is entitled.”54

Conclusion

[85] For the reasons given we are not persuaded that the Commissioner erred in the 
exercise of her discretion.  We grant permission to appeal but dismiss the appeal.
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