






































Attachment A

Advice for Scrutiny of Bills Committee
Migration Amendment (Validation of Decisions) Bill 2017

Committee’s question:

In light of the discussion above, the committee requests the Minister’s detailed
justification of seeking to retrospectively validate decisions made in
circumstances which may have denied an applicant the right to a fair hearing,
and where the practical effect of the legislation would be to reverse any High
Court declaration of constitutional invalidity.

Advice:

The Migration Amendment (Validation of Decisions) Bill 2017 (the Bill) supports the
Australian Government's commitment to protect the Australian community from
people who have had their visa cancelled or their visa application refused because
they are of serious character concern. The amendments in this Bill proactively
address the risk to the safety of Australians and reflect the Government’s and the
Australian community’s low tolerance for criminal behaviour by those who are given
the privilege of holding a visa to enter into and stay in Australia.

Retrospective application and the right to a fair hearing

The Bill validates decisions that have already been made to cancel visas, or refuse
the application for a visa, of non-citizens who are of character concern, based on
information provided by intelligence or law enforcement agencies and protected from
disclosure under the Migration Act 1958 (the Act).

The changes to Australian law will apply to:

o people who have had their visa cancelled, or their visa application refused,
on character grounds, or there has been a decision not to revoke such a
cancellation or refusal on character grounds, under section 501 prior to the
legislation taking effect; and

o their cancellation, refusal or revocation decision relied on, or otherwise
took into account, information that was provided by intelligence or law
enforcement agencies on the basis that it was protected from disclosure
under section 503A of the Act; and

o they have not accrued any rights or liabilities as a result of other court
proceedings, in which their case has either been fully heard, or finally
determined, by a court at the time of commencement.

All non-citizens who have had a visa decision have access to specified review rights
under law. This can include merits or judicial review. This amendment does not
affect access for these individuals to avail themselves of judicial review should they

decide to seek it.



Does the amendment reverse any High Court declaration of constitutional
invalidity ?

| want to make it clear that this amendment is not an attempt to undermine the
jurisdiction of the High Court. This amendment will not affect the High Court’s
decision in the cases of Graham and Te Puia, but will rather ensure that decisions
that had already been made under the law at that time are not invalidated merely
because of their use of protected information.

Similarly, the amendments do not seek to affect cases that the court has already fully
heard, or cases that have already been decided by the court. The amendments
have been written to specifically exclude such cases from being affected by the
validating provision.


































Attachment A

SOCIAL SECURITY LEGISLATION AMENDMENT (PAYMENT INTEGRITY)
BILL 2017

Retrospective effect

1.39 — The committee therefore requests the Minister's advice as to why it is considered
necessary to apply the amended residency requirements to individuals who may have
arranged their affairs on the basis of the existing law, and the number of people likely to be
adversely affected by these proposed changes.

This measure balances a number of policy objectives, strengthening residency requirements
and encouraging people who intend to migrate to Australia to be more self-supporting, while
maintaining the existing basic social security safety net for Australian residents who are in

financial need.

It is unreasonable to expect Australian taxpayers to fund the retirement of migrants who have
arranged their circumstances in order to retire in Australia on the Age Pension having spent
the vast majority of their working lives in a foreign country. The Australian community
reasonably expects people who plan on migrating to Australia for the purposes of retirement
to have spent a large proportion of their working life in Australia, or to have made provision
for their retirement before migrating to Australia, such as being supported by their family

SpONsors.

The measure addresses concerns raised by the Productivity Commission (No. 77, 13 April
2016, Migrant Intake into Australia) regarding the cost of parent migrants who have not
resided in Australia during any part of their working lives and who subsequently receive
Australian social security payments to financially support themselves in their retirement.

This measure reinforces the residence-based nature of the Australian social security system
and contributes to the ongoing sustainability social welfare system.

This measure will only apply prospectively to qualification for the Age Pension and
Disability Support Pension (DSP) from 1 July 2018, and will not have retrospective effect for
those who have already previously been granted the Age Pension or DSP at any time prior to
1 July 2018. If grandfathering arrangements were to be applied to this measure, they would
be required to operate for a significant period. Operating parallel residency systems for the
Age Pension and DSP would also be complex from a policy and administrative perspective.

This measure will affect approximately 2,390 people on average each year over the forward
estimates. This includes future migrants and people already in Australia who have not already
qualified for Age Pension or DSP at the time of commencement.

The vast majority of Age Pension and Disability Support Pension claimants (98 per cent) will
be unaffected by this measure as they already have the required 10 continuous years
residence with five years during their working life, having being born in Australia and/or
lived here for many years. People who qualified and received Age Pension or DSP at any
time prior to 1 July 2018 will not be affected by the changed residence rules.




Newly arrived residents who do not meet the Age Pension and Disability Support Pension
residency requirements will continue to have access to other social security payments, if
eligible, after the existing two-year newly arrived residence waiting period.

In addition, migrants within their first two years of Australian residence or where the person
is not residentially qualified for Age Pension or DSP will continue to have access to Special
Benefit. Special Benefit is an income support payment that provides financial assistance to
people who, due to reasons beyond their control, are in financial hardship and unable to earn
a sufficient livelihood for themselves and their dependants. The rate of Special Benefit is the
same as Newstart Allowance. Recipients of Special Benefit may also be entitled to
supplementary payments such as Rent Assistance and the Pension Supplement, if over age

pension age.

The measure contains safeguards for individuals who incur a continuing inability to work
after arrival in Australia, by not applying the residency requirements for the purposes of DSP
in such instances. It is important to note that the measure also maintains Age Pension and
DSP residency exemptions for humanitarian and refugee entrants.

In addition, Australia has 30 International Social Security Agreements that allow people from
these agreement countries to apply for and receive their foreign pension contributions in
Australia. These Agreements reinforce the idea that retirement costs and pensions paid should
reflect where they have spent periods of their working life. These International Social
Security Agreements also commonly allow people to combine periods of residence in those
countries with Australian residence for the purpose of meeting pension residence

requirements.




SOCIAL SECURITY LEGISLATION AMENDMENT (WELFARE REFORM) BILL
2017

Significant matters in delegated legislation (Schedule 12)

1.43 — The committee requests the Minister's advice as to:

» why it is considered necessary to leave significant matters of the type referred
to above to delegated legislation; and

+ the type of consultation that it is envisaged will be conducted prior to the
making of rules and determinations and whether specific consultation
obligations (beyond those in section 17 of the Legislation Act 2003) can be
included in the legislation (with compliance with such obligations a condition
of the validity of the legislative instrument).

As described in the House of Representatives Practice (6™ Edition), delegated legislation is
necessary and often justified by its facility for adjusting administrative detail without undue
delay, its flexibility in matters likely to change regularly or frequently, and its adaptability for
other matters such as those of technical detail. Once Parliament has laid down the principles
of a new law, delegated legislation is the appropriate method through which to work out the
application of the law in greater detail within, but not exceeding, those principles. The items
on which you seek further advice fall within this category of business.

Drug Test Rules

With respect to Schedule 12 of the Social Security Legislation Amendment (Welfare Reform)
Bill 2017 (the Welfare Reform Bill), the introduction of a two year drug testing trial for new
claimants of Newstart Allowance and Youth Allowance (other), clause 38FA allows for the
creation of Drug Test Rules via legislative instrument that will set out certain details relating
to the establishment and operation of the trial. This includes the rules for conducting the tests,
including the taking of samples, carrying out of the tests and disclosure of results.

The reason for the use of delegated legislation to set out the rules for conducting the tests is
that these technical and more administrative details rely to an extent on the advice of the
preferred tenderer for the provision of drug testing trial services as well as other stakeholders.
Use of a legislative instrument gives the necessary flexibility to ensure that the arrangements
for the drug testing will meet the intention of the legislation but can accommodate
practicalities that may have been unknown at time the Bill was drafted.

The Drug Test Rules will also set out the three areas in which the trial will operate. The
Government had not finalised the selection of the trial sites at the time the Bill was drafted.
Using subordinate legislation to set out these areas gives flexibility for consultation, and
consideration of the relevant factors in making this decision, after introduction of the Bill to

the Parliament.

The Department has been engaging with stakeholders from the health, alcohol and other drug,
and welfare sectors and this consultation will be ongoing. The Department has spoken to all
state and territory governments as well as a range of drug and alcohol treatment providers and
peak bodies, and related experts across the country. The advice and feedback of stakeholders
will be considered in finalising the Drug Test Rules.




Income Management

New paragraph 1(B) of 123UFAA of the Social Security Administration Act 1999 (the
Administration Act) will give the Secretary the power to determine a longer period of time
than 24 months for a person to remain on Income Management. It is intended that this power
would be used where it is considered to be beneficial to the person and/or their drug
rehabilitation outcome to remain on Income Management. For example, to return the job
seeker to unrestricted welfare payments part way through their rehabilitation could jeopardise
their long term outcomes, if the use of Income Management as a tool in helping them to
manage their payments is proving successful overall.

Broad delegation of administrative powers (Schedule 12)

1.49 — The committee requests the Minister’s advice as to:

» the appropriateness of allowing contractors to make a determination as to who
is to be subject to income management;

* the qualifications to be required of such contractors;

» any accountability or oversight mechanisms that contractors will be subject to
(covering matters such as the protection from unauthorised disclosure of
personal information obtained by a contractor); and

» the availability of review of a contractor's decision to give, vary or revoke a
written notice to the Secretary subjecting a person to income management or a
refusal to vary or revoke such a notice.

Referral to Income Management and Review of this Referral

The drug testing provider does not make determinations as to who is subject to

Income Management. The contracted provider will be contracted by the

Department of Human Services (DHS) to drug test individuals and to notify DHS of test
results under the drug testing trial. The circumstance in which the drug test provider is to
provide DHS with a notice of the test results will be if the individual returns a positive drug
test. DHS then cross reference the results of the drug test with customer information to
confirm the drug test relates to a specific customer.

The notice of decision that an individual will be placed on Income Management is provided
in a letter sent by DHS to the individual requiring attendance at an initial

Income Management interview. At this initial interview, an individual can request a
wellbeing review if being placed on Income Management will be a serious risk to the
person’s mental, physical or emotional wellbeing. DHS officers can then refer the individual
to DHS social workers to review whether this would be the case. While the drug testing
provider is responsible for the drug testing and the notification of test results to DHS, the
decision to place an individual on Income Management will be a decision made by a DHS
officer under social security law.

This safeguard has been strengthened in response to comments made by the Senate Standing
Committee for the Scrutiny of Bills in Scrutiny Digest No.8 of 2017. These comments noted
it might be appropriate to review the provisions in the Social Services Legislation Amendment




(Welfare Reform) Bill 2017 governing when and how the Secretary might make
determinations to remove people from Income Management. In response, the Government
made amendments to the provisions in the Bill to limit the Secretary’s discretion to make

determinations to remove people from Income Management.

The drug testing provider will also be required to notify DHS to revoke a person’s referral to
Income Management if they subsequently become aware that the positive test result was in
error. This may be because:

e the job seeker requested a re-test and the sample was subsequently found to return a
negative result;

o the drug test provider was given evidence (by the job seeker or their representative) of
legal medications or other circumstance which would, in their professional opinion,
produce a positive drug test result without the consumption of illicit drugs; or

¢ they became aware of any other error within their testing process for that person’s
sample.

These circumstances and requirements will be stipulated in the Drug Test Rules.

Referral of a person to Income Management by an external party is already an established
process under existing Income Management provisions in the Administration Act. For
example, the local child protection authority or, in Queensland, the Families Responsibility
Commission can refer people to Income Management under certain circumstances.

The decision that a person is subject to Income Management, based on a referral from a third
party (such as the drug testing provider) is a decision under social security law. Any decision
made under social security law, including implementation of the drug test provider’s referral
of a person to Income Management, may be appealed in accordance with existing review and
appeal provisions. Under existing review and appeal mechanisms in the Administration Act,
recipients can request a review of the decision by a DHS Authorised Review Officer and, if
they disagree with the decision by this officer, can appeal the decision to the

Administrative Appeals Tribunal.

- Qualifications of the Drug Test Provider

The minimum requirements, including qualifications, of the drug test provider and its officers
will also be set out in the Drug Test Rules. It is intended that the drug testing provider will
need to deliver testing services in accordance with the relevant Australian Standards (where
these exist) being AS/NZS 4308:2008 Procedures for specimen collection and the detection
and quantitation of drugs of abuse in urine and AS4760:2006 Procedures for specimen
collection and the detection and quantitation of drugs in oral fluid. Tt is also intended that the
provider will also be required by the Rules to utilise authorised laboratories — those
accredited by the National Association of Testing Authorities, Australia - and to use
authorised analysts for the purposes of analysing the results of samples taken for drug testing.
The final details of the Drug Test Rules may be subject to further consultation with

stakeholders.




Privacy

With respect to privacy concerns, there are existing privacy safeguards in place under the
Privacy Act 1988 and the confidentiality provisions in Division 3 of Part 5 of the
Administration Act.

These confidentiality provisions stipulate that protected information, including any personal
information such as health information, can only be accessed, used or disclosed in limited
circumstances. This includes for the purposes of administering the social security law; for
research, statistical analysis or policy development; and where it has been certified as being

in the public interest.

These existing safeguards will apply to any information gathered as part of this trial,
including that obtained or generated by the drug test provider. Any accessing, use or
disclosure of this information, including test results, will only occur in accordance with these

existing laws.

Restriction on judicial review (Schedule 12)

1.54 — The committee notes that the no-duty-to-consider clause has not been thoroughly
justified in this case. The explanatory memorandum indicates that once the Secretary is
made aware of facts which indicate income management may seriously risk a person's
well-being, the Secretary will consider making a determination. The committee considers it
may be appropriate to amend the no-duty-to-consider clause to ensure it does not apply
where the Secretary is made aware of facts that indicate that income management may risk
a person's well-being. The committee requests the Minister's response on this matter and
an explanation as to why proposed subsection 123UFAA(1D) is otherwise considered

necessary and appropriate.

The Committee’s comments regarding the no-duty-to-consider clause have been noted.

I agree to amend new clause 123UFAA (1C) of the Welfare Reform Bill through Government
amendments to read that the Secretary will determine that a person is not subject to the
income management regime under subsection (1A) if the Secretary is satisfied that being
subject to the regime under that subsection poses a serious risk to the person’s mental,
physical or emotional wellbeing.

Broad delegation of legislative power (Schedule 14)

1.58 — The committee requests the Minister's advice as to:
» why it is necessary to bind decision-makers via delegated legislation as to what
must not be considered a 'reasonable excuse' for a participation failure, given
the existing requirement that any excuse be 'reasonable'; and

» the appropriateness of providing a broad and unfettered power to prescribe any
matter that must not be considered when determining a reasonable excuse
(rather than more specifically limiting this power to provide that drug or
alcohol abuse or dependency must not be considered in relation to determining
whether a person has a reasonable excuse for committing a second or
subsequent participation failure if they have previously refused available and
appropriate treatment).
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The need for delegated legislation fo specify what must not be considered a ‘reasonable
excuse’

Implementing the measure purely on the basis of what individual decision-makers believe is
reasonable would lead to administrative inconsistency and inequity and may not achieve the
policy intent of providing an incentive to job seekers with drug and alcohol issues to try to

address those issues.

Without the proposed legislative change allowing the Secretary to determine, by legislative
instrument, what factors must not be considered when deciding whether a person had a
reasonable excuse, decision-makers would continue to be required to consider drug and
alcohol dependency for every failure. This is not consistent with policy intent of the measure.
Policy guidelines could be used to specify that decision makers should consider whether a job
seeker has turned down treatment in determining whether a job seeker has a reasonable
excuse. However, without an instrument specifying the circumstances in which drug and
alcohol must and must not be taken into account, the discretion to find a reasonable excuse in
circumstances that are inconsistent with the policy intent would remain in place. This would
allow inconsistent application of the policy, as different decision-makers will have different
views on what is reasonable, depending on their experience and values.

The appropriateness of providing a broad power to prescribe matters that must not be
considered when determining ‘reasonable excuse’

The alternative to providing a broad power in the primary legislation to specify, in a
legislative instrument, matters which must not be taken into account when considering
reasonable excuse would be to use the primary legislation itself to specify the circumstances
in which drug or alcohol dependency must or must not be taken into account.

This would require the inclusion of an inappropriate level of detail in the primary legislation.
Also, using a legislative instrument is preferable because it provides greater flexibility should
any refinement to the policy be required, while still allowing appropriate Parliamentary
oversight through the disallowance process. This oversight will ensure that the instrument
does not include matters that go beyond the Government’s declared policy intent.

Significant matters in delegated legislation (Schedule 15)

1.62 — The committee requests the Minister's advice as to:

» why it is considered necessary to leave significant matters of the type referred
to above to delegated legislation; and

« the type of consultation that it is envisaged will be conducted prior to the
making of rules and determinations and whether specific consultation
obligations (beyond those in section 17 of the Legislation Act 2003) can be
included in the legislation (with compliance with such obligations a condition
of the validity of the legislative instrument).

The use of delegated legislation

The reliance on legislative instruments to specify micro-policy details in relation to the
application and administration of the compliance framework is based on the principle that




delegated legislation is necessary and justified because it allows administrative and technical
detail to be adjusted relatively quickly (compared to provisions of the primary legislation), in
the event that shifting policy imperatives give rise to the need to change policy at an
administrative level. The use of delegated legislation such as legislative instruments allows
policy departments, with appropriate parliamentary scrutiny, to work out the application of
the law in greater detail within, but not exceeding, the principles that the Parliament has laid

down by statute in the primary legislation.

The targeted job seeker compliance framework is intended to deal with one-off instances of
non-compliance through payment suspension (where the job seeker receives full
back-payment once they re-engage) and apply penalties only to job seekers who have
demonstrated persistent and deliberate non-compliance. It is intended that generally
compliant job seekers would be dealt with through administrative processes while those who
persist in their non-compliance, for no good reason, will be dealt with through the legislation.

A legislative instrument provides the best mechanism for specifying in detail when a job
seeker should move from being primarily subject to the administrative regime to being fully
subject to the legislative regime. An instrument will therefore be used to determine when a
job seeker is considered to have been persistently non-compliant and, once they are so
determined, the level of payment reduction that they would face for any subsequent failure
(within constraints imposed in the primary legislation). The instrument will also stipulate that
job seekers must have been assessed by the Department of Human Services as able to meet
their requirements prior to becoming subject to financial penalties for repeated mutual

obligation failures.

Also important is the potential need for future changes to these micro-policy settings. While
it is informed by significant research, evidence and modelling, the targeted compliance
framework is a new approach to job seeker compliance. Accordingly, some flexibility has
been purposely built into the framework to allow rapid adjustment of some policy parameters.
The use of legislative instruments to specify these policy parameters will allow such
adjustment, while the disallowance process would ensure that Parliament is appropriately
able to oversee and approve any particular policy changes.

The Bill would also introduce an instrument-making power for determining whether a job
seeker has undertaken adequate job search. In the current job seeker compliance framework
there is no such instrument-making power and no legislated definition of adequate job search.
Using an instrument to specify this level of policy detail will therefore provide greater clarity
regarding what does and does not constitute adequate job search, while not burdening the
primary legislation with administrative detail. It will also provide greater flexibility should
any refinement to the policy be warranted, while still allowing appropriate Parliamentary
oversight through the disallowance process. :

With regard to the instrument-making power relating to reasonable excuse decisions, the
requirement to make an instrument specifying matters that must be taken into account reflects
current arrangements. This power was introduced in 2006, as a result of Senate amendments
to the Family and Community Services Legislation Amendment (Welfare to Work) Bill 2005.
The requirement to specify matters that must not be taken into account will reflect the
arrangements that will be in place on 1 July 2018, if Schedule 14 is passed and commences
on 1 January 2018. The need for this latter power is outlined in the above response regarding

Schedule 14.




Consultation

As part of the development of the targeted job seeker compliance framework, the Department
of Employment consulted and worked with the Department of Human Services, the
Department of Social Services and the Department of the Prime Minister and Cabinet. Other
Australian Government Departments were also consulted as part of usual Budget processes.
In addition, the Department of Employment continually seeks and reflects on feedback it
receives regarding its policies and programmes. Views and evidence from other stakeholders,
including welfare sector organisations, employment service providers and job seekers, were
therefore able to be considered as part of the policy development process.

The Department of Employment will consult with other Government Departments and other
affected parties on the specific content of the instruments. However, the inclusion of specific
consultation obligations in the legislation is unprecedented in job seeker compliance
legislation and the Government sees no value in including such a requirement in this Bill.

Merits review (Schedule 15)

1.65 — The committee requests that the Minister's advice as to why it is considered
necessary and appropriate to remove the Secretary's ability to ensure that certain welfare
payments continue to be paid pending the outcome of merits review.

Under the new compliance framework, while job seckers are able to appeal any financial
penalty, they will not be paid pending the outcome of the appeal (payment pending review).
However, job seekers will be back paid if their appeal is successful.

Under the current compliance framework, in practice payment pending review is only
available for eight week serious failure penalties and unemployment non-payment periods,
which will no longer exist under the new framework. Payment pending review is currently

not available for the majority of penalty types.

Under the new framework, the appeal processes that will apply for all penalties will be the
same as those that currently apply for all but eight week penalties. However, the longest
penalty applicable under the new framework, which will apply only to those with a record of
deliberate and persistent non-compliance, will be four weeks.

Before a job seeker faces any financial penalty under the new framework, they will have
missed a minimum of five requirements in six months, without reasonable excuse, or will
have refused work (and will therefore be demonstrably capable of obtaining work). The job
seeker’s capabilities will also generally have been assessed twice, by both their employment
services provider and Human Services, before any penalties are applied. These arrangements
are intended to ensure that only those job seekers who are fully capable of meeting their
requirements but deliberately choose not to do so will lose payment, The intention is to
provide such job seekers with a strong incentive to change their behaviour or find work.
Allowing payment pending review for such job seekers would significantly undermine this

incentive effect.










strict liability offences as set out in the Guide to I'raming Commonwealth Offences,
Infringement Notices and Enforcement Powers (the Guide) developed by the Attorney-
General’s Department, and further enable internal consistency between comparable reporting
obligations in the Telecommunications (Consumer Protection and Service Standards) Act 1999
(TCPSS Act).

The penalty proposed in subsections 101(1) and 1027F(5) does not include imprisonment and
being specified as 50 penalty units, is below the maximum fine of 60 penalty units suggested in
the Guide. The Guide further indicates that strict liability offences may be appropriate where it
is necessary to ensure the integrity of a regulatory regime. The reports to which the offence
provisions relate are critical to the integrity to the regional broadband scheme, as they serve to
establish the extent of a carrier’s liability to pay the charge under proposed subsection 101(1),
and to enable the ACCC to provide informed advice to the Minister under proposed subclauses
13(1) and 17(1) of the RBS Bill. The use of strict liability offences in this context helps ensure
compliance by the carriers liable to pay the charge via specific deterrent effect and is
considered justified.

In addition, the offence provisions are consistent with the principle in the Guide that specific
criteria, as opposed to broad or uncertain criteria, should be included. In both proposed
subsections, there is no criteria uncertainty. The content of the reports (and the circumstances
under which a report is required to be given) are clearly set out in proposed sections 100 and
102ZF of the TLA Bill and the failure to provide the reports by the required timeframe (being
the requirement for triggering the offence) is unequivocally clear.

An additional justification for these offences is that they provide the requisite deterrent effect
consistent with the principle set out in the Guide. If carriers do not report as required the
legitimate policy imperatives of ensuring that carriers pay regional broadband scheme charges
and that the Minister can be appropriately advised by the ACCC will be substantially
weakened. Enabling the ACCC to provide accurately informed advice to the Minister is
particularly critical as this advice may form part of the advice that the Minister must have
regard to in deciding whether to make a determination under proposed subclauses 12(4) and
16(8) of the RBS Bill as to the base component or the administrative cost component
respectively.

Subsections 101(1) and 102ZF(5) are proposed to be inserted into the TCPSS Act as part of the
proposed new Part 3 of that Act. The TCPSS Act already includes a strict liability offence in
section 69 in Part 2 regarding failure to lodge an eligible revenue return. As proposed
subsections 101(1) and 102ZF(5) will apply to the same industry group, it is important to
maintain consistency between reporting obligations including between the consequences for
failing to meet those obligations.

Subsections 102Z(2) and 102ZA(2) — authorised government agencies

The Committee notes that proposed subsections 1027(2) and 102ZA(2) of the TLA Bill
provide the ACMA and ACCC, respectively, with the power to declare, by notifiable
instrument, that a specified department or authority of the Commonwealth, a State or a
Territory is an authorised government agency to whom specified information may be disclosed.
This power is constrained in each proposed subsections in two ways: first, by reference to the
requirement that the information must have been obtained in specified ways: and secondly, by



the requirement that the ACMA and ACCC, respectively, be satisfied that the information will
enable or assist the body (to whom disclosure is proposed to be made) to perform or exercise
any of the functions or powers of the body.

The declarations under these proposed subsections will be consistent with the purposes for
which notifiable instruments may be used as given in section 11 of the Legislation Act. It is
generally accepted that permitted uses of notifiable instruments include the following three
circumstances, which are applicable to declarations that would be made under proposed
subsections 1027(2) and 102Z.A(2):
a) in determining particular cases or circumstances where the law is to apply or not to
apply and not altering the content of the law;
b) where it is appropriate to be publicly available over the medium and/or longer term; and
c) where the integrity of the information needs to carefully maintained and/or updated over
time.

Requiring additional government entities to be specified in a notifiable instrument ensures that
the public in general, or a member of the public, will be able to benefit from access to an
authoritative form of the information from a centrally managed source. [ consider that it is
appropriate for the instruments that would be made under proposed subsections 1027(2) and
102ZA(2) to be notifiable, as industry would benefit from public access to the instrument, as
well as the nominated government entities which are the subject of the notifiable

instrument. Further, the class of persons to whom the ACCC and the ACMA can specify to be
an authorised government agency is a confined class (i.e. department or authority of a State or
Territory) and this provides further protection and justification for the notifiable instrument
form. Disallowance of the notices would not be apt or practically suitable. It is expected that
this specification power would only be exercised in exceptional cases. I also note that the
ACCC and the ACMA, respectively, have the ability to impose conditions on any disclosures
made under proposed subsections 1027 or 102ZA.

RBS Bill
Subclauses 12(4) and 16(8) — positive approval of effective date for determination

The Committee has expressed a preference for positive approval of each House of Parliament
before a new determination under proposed subclause 12(4) or 16(8) of the RBS Bill comes
into effect. In addition to the points raised above in relation to proposed subsections 76 AA(2),
79A(1) and 79A(2) of the TLA Bill, it is important to note that any charge that might be set by
Ministerial determination would apply on a financial year basis, and it is important to ensure
that the commencement date is aligned to natural business cycles for the telecommunications
sector, for instance to ensure that any changes to the charge are known in advance of the start
of the relevant financial year to provide industry with certainty and the opportunity to make
commercial and investment decisions based on known liability. Imposing an additional
requirement, that operated on top of the existing disallowance mechanism, would undermine
this ability to provide industry certainty.

Requiring the positive approval of each House of Parliament risks additional delay in
commencement of any revised charge and, this additional uncertainty, risks imposing
unnecessary compliance burdens on carriers, and potentially resulting in over-collection of the
charge. As the Explanatory Memorandum to the RBS Bill notes the Ministerial determination
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