
















































































Detailed responses to the specific issues raised by the Scrutiny of Bills
Committee

1. Broad discretionary power
The committee requests the Minister's advice as to:

¢ why (at least high-level) rules or guidance about the exercise of the
Commissioner's disclosure power cannot be included in the primary legislation;

and

e why there is no positive requirement that rules must be made regulating the
exercise of the Commissioner's power (i.e. the committee requests advice as to
why the proposed subsections have been drafted to provide that the rules may
make provision for such matters, rather than requiring that the rules must
make provision to guide the exercise of this significant power).

As noted by the committee, the explanatory memorandum explains that the rationale
for matters being set out in the rules rather than the primary legislation is that:

It is necessary to provide for the parameters of this discretion in the NDIS rules as
the Commissioner will be operating within the context of complex mainstream
systems and services. The purposes for disclosure, the bodies to whom disclosure
can be made and the type of information which may be disclosed is likely to
change over time as States and Territories withdraw from the regulation of
disability services under the NDIS and establish new arrangements for the
protection of vulnerable people under mainstream service systems.”

States and Territories will remain responsible for quality and safeguards arrangements
for mainstream services to people with disability such as health, education and child
protection. It is therefore necessary to adapt guidance about the exercise of the
Commissioner’s disclosure power to the arrangements in each State and Territory
during transition to the Commission’s regulatory arrangements for NDIS providers.

In relation to the requirement that rules be made to regulate the exercise of the
Commissioner’s powers, the intention of the reference in subsection 67E(2) to ‘the NDIS
rules’ rather than ‘any NDIS rules’, is that the Commissioner can only make disclosures
under the relevant provisions if there are rules in place. In other words, the existence of
the rules is a condition precedent, the satisfaction of which is necessary before a

disclosure can be made.

A draft of the NDIS (Protection and Disclosure of Information — Commission) Rules is
attached. The Department is currently consulting with the Office of the Australian
Information Commission and States and Territories about these draft rules before
consulting with peak bodies representing people with disability and providers. It is the
intention that these rules be made to commence at the same time as Schedule 1 of the

Bill establishing the Commission.

' Explanatory memorandum, page 12.




The Bill provides, at paragraph 181D(4)(a), for the Commissioner to use his or her best
endeavours to provide opportunities for people with disability to participate in matters
that relate to them and to take into consideration the wishes and views of people with
disability in relation to those matters. This will guide the Commissioner in the disclosure

of information.

Careful consideration has been given to ensuring any personal information held by the
Commission is given due and proper protection. There are, however, concerns about
including a requirement along the line suggested by the committee for the
Commissioner to notify and receive submissions from a person, as a condition
precedent to any disclosure on the basis that this would compromise situations of
urgency such as where a child is at risk of harm or there are serious allegations of

neglect, abuse or exploitation. The protections in relation to personal information
contained in the Bill essentially cover the field and override State and Territory laws
requiring mandatory reporting for example, section 27 of the Children and Young
Persons (Care and Protection) Act 1998 (NSW). Provision for the facilitation of urgent
disclosures by the Commissioner is consistent with the NDIS (Protection and Disclosure
of Information) Rules and operational policy which govern the disclosure of information

by the CEO of the NDIA.

2. Significant matters in delegated legislation

The committee’s view is that significant matters, such as the provisions listed at
paragraph 3.5 [conditions of registration, suspension or revocation of registration,
standards, Code of Conduct, complaints and incident management], in particular the
establishment of a Code of Conduct, breach of which could be subject to significant
penalties, should be included in primary legislation unless a sound justification for the
use of delegated legislation is provided. In this regard, the committee requests the

Minister’s advice as to:

e why it is considered necessary, in each instance, to leave the details set out in
paragraph 3.5 to delegated legislation; and

e the type of consultation that it is envisaged will be conducted prior to the
making of regulations establishing the NDIS rules and whether specific
consultation obligations (beyond those in section 17 of the Legislation
Act 2003) can be included in the legislation (with compliance with such
obligations a condition of the validity of the legislative instrument).

The Bill sets out the core functions and framework for the Commission, and the NDIS
rules provide the detail necessary for supporting the Commission’s regulatory activities.

The Commission will be established in jurisdictions over time and some flexibility will be
needed to allow adjustments for the lessons learnt from the Commission’s operations in

participating jurisdictions.




Separating the rules from the Bill provides appropriate flexibility and enables the
Commission to be responsive in circumstances where the NDIS market environment is
uncertain and rapidly changing. The NDIS is still in transition and it is growing and
evolving rapidly. Currently the NDIS involves almost 7,000 providers with about 73,000
workers, supporting about 75,000 participants with approved plans, and in full scheme
this is expected to grow to 13,500-40,000 providers with perhaps 160,000 workers,
supporting over 460,000 participants. These providers and workers will include current
disability service providers and new entrants, including a number of emerging new
“digital disrupter” models with “Uber” type service provision. The rapid change in scale
and complexity of the NDIS market means that unpredictable risks may emerge in the
medium term. The Commission will need to deal promptly with new and emerging areas
of risk in the effective regulation of NDIS providers, both now and into the future. It is
therefore appropriate that these aspects of the scheme be covered by rules that can be

adapted and modified in a timely manner.

The following draft rules are attached for the Committee’s consideration:

e NDIS (Protection and Disclosure of Information — Commission) Rules
e NDIS (Incident Management and Reportable Incidents) Rules

e NDIS (Complaints Management and Resolution) Rules

e NDIS Practice Standards Rules

e NDIS Code of Conduct Rules

These rules are subject to ongoing consultation with States and Territories and peak
bodies representing people with disability and providers.

The Bill codifies a list for conditions of registration at proposed section 73F and outlines
the circumstances in which the registration of a registered NDIS provider may be

suspended or revoked (at sections 73N and 73P).

All of the rules are subject to consultation with States and Territories (item 79) with
rules relating to behaviour support and worker screening subject to agreement with
host jurisdictions as they interact with State and Territory laws and policies (item 78).

The draft NDIS Code of Conduct was developed in consultation with States and
Territories and peak bodies and is currently the subject of public consultation,
accompanied by a discussion paper which can be found at the following link:
www.engage.dss.gov.au/ndis-code-of-conduct-consultation/

The NDIS Code of Conduct will cover a diverse range of NDIS providers (both registered
and unregistered), from lawn mowing services through to providers of residential
accommodation for people with disability. It is the mechanism through which
participants, including self-managing participants will be empowered to enforce
standards of conduct and service to which an appropriate and escalating range of
sanctions will apply. The NDIS Code of Conduct will need to be subject to regular review
and consultation to ensure that it is responsive to the needs and expectations of people
with disability, providers and the community in terms of the appropriate standards and
quality and safety of NDIS funded supports and services.




In addition to the consultation obligations in section 17 of the Legislation Act 2003,
the Bill provides for the Commissioner to consult and cooperate with persons,
organisations and governments on matters relating to his or her functions including in
the course of making legislative instruments should the power to make rules be

delegated to the Commissioner.

The consultation approach that has been adopted throughout the development of the
NDIS Quality and Safeguarding Framework, the Bill and continuing development of the
rules has proven to be effective and appropriate. '

3. Broad delegation of administrative powers

The committee requests the Minister's advice as to why it is necessary to confer

monitoring and investigatory powers on any 'other person’ to assist an authorised
officer and whether it would be appropriate to amend the Bill to require that any
person assisting an authorised officer have specified skills, training or experience.

Within the limited resources of the Commission, it is not possible to employ experts
across the diverse ranges of supports who are appropriately qualified to investigate
complex and often technical matters arising in connection with NDIS supports.

The disability support market is diverse and geographically dispersed and includes
specialised supports such as aids and equipment. The investigation of a complaint or
incident can be extremely complex for particular groups of NDIS providers including

those providing supports to participants:

e with complex, specialised or high intensity needs, or very challenging behaviours
e from culturally and linguistically diverse backgrounds

e who are Aboriginal and Torres Strait Islander Australians

e who have an acute and immediate need (crisis care or accommodation).

It is therefore necessary to engage other persons who have specialist skills, training or
expertise to assist an investigation including experts currently involved in regulating

disability services.

Proposed section 73ZR provides for the appointment of inspectors, investigators and
persons assisting under proposed section 181W and provides that the Commissioner
may only make such an appointment if he or she is satisfied that:

e the person has suitable training or experience to properly exercise the powers for
which the person will be authorised to use; and
e the person is otherwise an appropriate person to be appointed as an inspector,

investigator or both (as the case requires).

A person appointed must also comply with any directions of the Commissioner in
exercising powers (73ZR(3)).

The Bill triggers the Regulatory Powers Act (Standard Provisions) Act 2014 (Regulatory
Powers Act) which creates a consistent Commonwealth framework for investigations,




compliance and enforcement powers. Proposed section 73ZE of the Bill provides that
new Part 3A is subject to monitoring under Part 2 of the Regulatory Powers Act. Section
23 of the Regulatory Powers Act provides that an authorised person may be assisted by
other persons if that assistance is reasonable and necessary. Any use of powers is
subject to the direction of an authorised person who will be an inspector.

Proposed section 73ZF of the Bill provides that Part 3A is subject to investigation under
Part 3 of the Regulatory Powers Act. Similar to section 23 of the Regulatory Powers Act,
section 53 provides that an authorised person may be assisted by other persons if that
assistance is necessary and reasonable and any use of powers is subject to the direction

of an authorised person (an investigator).

The Bill provides for persons who may assist the Commissioner under proposed section
181W to be employees of agencies (within the meaning of the Public Service Act 1999),
officers or employees of a State or Territory, or officers or employees of authorities of
the Commonwealth, a State or a Territory. A person who is engaged to assist the
Commissioner under section 181W may also assist an authorised officer in the course of
an investigation if they have suitable training or experience or they may be appointed as
an inspector, investigator or both.

The approach taken in the Bill is comparable to other Commonwealth regulators such as
for work health and safety and consistent with the Regulatory Powers Act which applies
uniform regulatory powers and arrangements for Commonwealth bodies.

4. Fair hearing rights

The committee requests the Minister's advice as to the justification for removing the
right of a person to make submissions to the Commissioner before a banning order is
made in certain listed circumstances. The committee also requests the Minister's
advice as to the appropriateness of amending the Bill to provide that the banning
order could have a temporary immediate effect in specified circumstances but that it
would only become a permanent order after the affected person has been given an
opportunity to make submissions to the Commissioner on the matter.

Proposed section 73ZN provides that the Commissioner may, by written notice, make a
banning order that prohibits or restricts specified activities by an NDIS provider in
certain circumstances. Under proposed section 73ZN(3), a ban order may apply
generally or be of limited application, it may also be permanent or for a specified
period. Subsection 73ZN(7) provides that the Commissioner may only make a banning
order against a person after giving the person an opportunity to make submissions to
the Commissioner on the matter. However, subsection 73ZN(8) provides that subsection
73ZN(7) does not apply if the Commissioner's grounds for making the banning order
include that there is an immediate danger to the health, safety or wellbeing of a person
with a disability or where the Commissioner has revoked the registration of the person

as a registered NDIS provider.




The committee notes that the exercise of this power could remove fair hearing
requirements in these specified circumstances and notes the explanatory memorandum
does not give a justification for limiting the right to a fair hearing in this way.

The approach taken in relation to banning orders in the Bill is that it represents the
highest level of enforcement action that can be taken in the most serious cases in which
a NDIS provider, or person employed (or otherwise engaged) by an NDIS provider poses
an unacceptable risk to people with disability in the NDIS. This is in response to a series
of recent inquiries and reports which have documented the weaknesses of current
safeguarding arrangements and failures to respond to abuse, neglect and exploitation of
people with disability.

In the case of a registered provider, prior to the application of a ban order, even in cases
where there is an immediate danger to the health, safety or wellbeing of a person with
disability, the provider’s registration must first be revoked under proposed section 73P
which includes the right of a person to make submissions before registration is revoked
(paragraph 73P(4)). In practice, if a registered NDIS provider poses an immediate danger
to a person with disability, the Commissioner may suspend the registration of the
provider pending consideration of whether the provider's registration should be
revoked. While the Commissioner is considering whether a provider’s registration
should be revoked, the Commissioner may also issue a compliance notice preventing
the provider from providing any NDIS supports or services.

In the case of an unregistered provider, there is a series of compliance and enforcement
action available to the Commissioner prior to issuing a ban order, ranging from
compliance notices through to requiring a provider to undergo quality assurance checks.
If, in the most serious of cases, the Commissioner has grounds to believe that there is an
immediate danger to the health, safety or wellbeing of a person with disability, he or
she may issue a ban order under proposed section 73ZN(7) for a specified period to
allow for submissions to be made by the provider about the ongoing nature of the ban
order. A ban order is also a reviewable decision and a person may apply under
proposed section 73Z0(2) for the revocation or variation of a ban order.

The committee also notes that it would be possible to reconcile the need for urgent
action and the right to a fair hearing by providing for the banning order to have
immediate effect but only making it permanent after a hearing has been provided.
The discretion for the Commissioner to apply a banning order for a limited period is
intended to enable the Commissioner to act quickly if the circumstances indicate that it
is appropriate to do so pending any further consideration of the matter.

On the basis that a ban order can be applied for a limited period and that abperson may
apply for revocation or review, the approach taken is considered to be the most
appropriate to protect people with disability from unsafe NDIS providers or workers.




5. Merits review

The committee requests the Minister's advice as to whether there are any decisions
that could be made under the National Disability Insurance Scheme Act 2013 that are
not listed as being a 'reviewable decision’, and if any decisions are excluded that
might have an adverse impact on an individual, the justification for not including these
in the list of 'reviewable decisions'.

Proposed section 99 of the Bill includes all of the decisions which might have an adverse
impact on an individual and which are reviewable internally and externally by the
Administrative Appeals Tribunal.

The following table lists decisions that are not a reviewable decision and the
circumstances around which they are made. The decisions are not reviewable because
they are subject to separate review processes and/or guidelines not administered by the

Commissioner.

Decision Proposed | Subject to

section
A decision to grant (or not to grant) financial 73S Commonwealth
assistance to a person or entity in relation to Grants Guidelines®

applications for registration/variations of
registration.

A decision to approve (or not to approve) a quality | 73U Based on

auditor accreditation
through a third
party accreditation
body

Monitoring & Investigations warrants, civil Appeal to Relevant

penalties and injunctions — must be issued by a Court

court under the Regulatory. Powers Act

A decision to issue an infringement notice 737ZL Appeal to Relevant

(Regulatory Powers Act) Court

6. Broad delegation of administrative powers

The committee requests the Minister's advice as to why it is necessary to allow most
of the Commissioner's powers and functions to be delegated to any Commission
officer at any level and also requests the Minister's advice as to the appropriateness
.of amending the Bill to provide some legislative guidance as to the scope of powers
that might be delegated, or the categories of people to whom those powers might be

delegated.

2 https://www.finance.gov.au/sites/default/files/commonwealth-grants-rules-and-guidelines-
July2014.pdf




A broad delegation is necessary to enable the Commission to regulate the national NDIS
market in an efficient manner which is responsive to the rapidly emerging and changing

NDIS market.
Consistent with the NDIS Quality and Safeguarding Framework released by the Disability

Reform Council, the core functions of the Commission outlined in proposed section
181E, will be undertaken by the Commissioner of the NDIS Quality and Safeguards
Commission to be appointed under proposed 181L.

The explanatory memorandum (at pages 50 to 60) indicates that the Commissioner’s
registration and reportable incidents functions will be undertaken by a Registrar;
the Commissioner’s complaints functions will be undertaken by a Complaints

Commissioner; and the Commissioner’s behaviour support function will be undertaken
by a Senior Practitioner. The draft organisational chart below indicates how those

functions are intended to operate.

The organisational chart was provided to stakeholders during the development of the
Bill and is intended to illustrate the scope of powers to be delegated and the categories
of people to whom specific powers will be delegated.































Minister for Revenue and Financial Services
The Hon Kelly O'Dwyer MP

Senator Helen Polley

Chair

Senate Scrutiny of Bills Committee
Suite 1.111

Parliament House

Canberra ACT 2600

T Ul

Dear Sen/ato(Polley

Thank you for your letter dated 15 June 2017 requesting that the Treasurer provide
information to the committee about the Treasury Laws Amendment (2017 Measures
No. 2) Bill 2017 (the ‘Bill’) and the Major Bank Levy Bills. The Treasurer has
requested that I respond to the committee’s request about the Bill on his behalf.

In the Scrutiny Digest No. 6 of 2017, the committee noted that item 27 of Schedule | to
the Bill (the ‘amendment’) provides an application rule in relation to non-concessional
contributions for the 2013-2014 financial year and later years. The committee has
requested advice as to why the amendment is intended to apply retrospectively from the
2013-2014 financial year and whether this will cause any detriment to any individual.

By way of summary, the amendment addresses an application issue associated with
earlier changes to certain objection rights available to individuals. The amendment will
not cause any detriment to any individual because the associated changes expand the
matters that can be objected to where an individual is dissatisfied with certain decisions
of the Commissioner of Taxation.

I note that the amendment does not relate to item 5 of Schedule 1 to the Bill itself
(which is about assumptions relating to income streams). Rather, the amendment relates
to item 9 of Schedule 3 to the Treasury Laws Amendment (Fair and Sustainable
Superannuation) Act 2016 (the ‘Fair and Sustainable Super Act’), which legislated the
Government’s superannuation reform package announced in the 2016-17 Budget.

Item 9 of Schedule 3 to the Fair and Sustainable Super Act is the application rule (the
‘original application rule’) for item 5 of Schedule 3 to that Act. Item 5 clarified the
objection rights available to individuals for certain decisions about non-concessional
contributions by making it clear that individuals can object to a decision of the
Commissioner nof to make a determination to disregard or reallocate a contribution to
another financial year. Individuals request such determinations to prevent or reduce
breaches of their non-concessional contributions cap.

Parliament House, Canberra ACT 2600, Australia
‘Telephone: 61 2 6277 7930 | Facsimile: 61 2 6273 0434



Prior to the changes made by item 5, the objection rights available to individuals only
covered objections to determinations that the Commissioner had actually made.

However, the original application rule for those changes was ineffective because it
referred to ‘working out the non-concessional contributions cap’, whereas the changes
to objection rights applied in respect of non-concessional contributions (which are
different to the cap).

Item 27 of Schedule 1 to the Bill addresses this issue by amending the original
application rule to ensure that the changes to objection rights apply in respect of
non-concessional contributions. Applying the changes from the 2013-2014 financial
year also aligns them with equivalent changes that were made for concessional
contributions.

As noted above, the expansion of these objection rights is wholly beneficial to
individuals as it ensures that individuals are able to formally object to a wider range of
decisions than may have previously been the case.
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