














ATTACHMENT A

Corporations Amendment (Asia Region Funds Passport) Bill 2018

The Committee has sought advice on the following:

. the reversal of the evidential burden of proof in proposed subsections 1213L.(2)
and 1213M(6);

o the strict liability offences which create custodial penalties in proposed
subsections 314A(9), 319(1A), 321(1A) and 322(2); and

. the delegation of legislative powers in proposed part 8A.8, proposed section
1216L and proposed section 1216K.

Proposed subsection 1213L.(2): Reversal of the evidential burden

Committee’s question:

The committee requests the minister's detailed justification for the reversal of the
evidential burden of proof in proposed subsection 1213L(2), having regard to the
relevant principles as set out in the Guide to Framing Commonwealth Offences (the
Guide).

Response:

Proposed section 1213L prohibits a person from requesting or using a copy of the
register of members of a notified foreign passport fund to contact or send material to
members. Proposed subsection 12131.(2) provides that a person does not contravene this
prohibition if the person can show that the use or disclosure is relevant to the member’s
interests in the fund or the use or disclosure is approved by the fund operator. This is an
‘offence-specific defence’ which reverses the evidential burden of proof. A
contravention of this provision carries a penalty of 60 penalty units for a corporation.

The Guide notes that offence-specific defences may be appropriate where the matter is
peculiarly within the knowledge of the defendant, and it would be significantly more
difficult and costly for the prosecution to disprove the matter than for the defendant to
establish it.'

The Guide also states that it may be justifiable to reverse a burden of proof if:
° the matter in question is not central to the question of culpability for the offence;

° the offence carries a relatively low penalty; or

' Guide, [4.3.1].



° the coq)duct proscribed by the offence poses a grave danger to public health or
safety.”

There are several factors which justify a reversal of the burden of proof in relation to
proposed section 1213L..

Firstly, the alternative framing (which does not reverse the evidence burden) would
require ASIC to establish that the use or disclosure was not relevant to the member’s
interests in the fund or was not approved by the fund’s operator. This evidence may be
difficult for ASIC to obtain given that the fund operator is not an Australian entity or
located in Australia.

The Guide notes that such difficulties are generally not a sound justification for
reversing the burden of proof because ‘[i]f an element of the offence is difficult for the
prosecution to prove, [reversing the burden]...may place the defendant in a position in
which he or she would also find it difficult.”® However, in the context of proposed
section 1213L, it should be easily within the capacity of the person to produce
information (for example, a documentary record) confirming how the proposed use or
disclosure was considered in the interests of members or the fund operator’s approval of
the release.

Secondly, proposed subsection 1213L(4) does not reverse the legal burden of proof. Nor
does it reverse the evidential burden of proof for the central question in establishing the
offence, namely, whether the third party used or disclosed members’ private
information to send them unsolicited material.

Finally, it should be noted that the offence-specific defence in proposed subsection
1213L(2) is modelled on other sections in the Corporations Act 2001 (the Corporations
Act), including the offence-specific defence to section 177 (misusing the information in
the members’ register for a company or registered scheme). It is desirable for the
enforceability (and resulting deterrent effect) of the proposed subsection 1213L(2) to be
equally as strong as its corresponding provisions which apply to Australian companies,
registered schemes and disclosing entities.

We released the Bill for public consultation from 20 December 2017 to 25 January 2018
and from 19 February to 5 March 2018. Stakeholders did not raise any concerns about
the reversal of the evidential burden in this proposed provision or proposed subsection
1213M(6) (discussed in further detail below).

% Guide, [4.3.1].
3 Guide, [4.3.1].



Proposed subsection 1213M(6): Reversal of the evidential burden

Committee’s question:

The committee requests the minister's detailed justification for the reversal of the
evidential burden of proof in proposed subsection 1213M(6), having regard to the
relevant principles as set out in the Guide.

Response:

Proposed subsection 1213M(1) requires the operator of a notified foreign passport fund
to give the fund’s Australian members a copy of any report that it prepares under the
fund’s home economy laws and gives to the fund’s members in that economy without
charge. Proposed subsection 1213M(6) creates an exception to this offence where the
operator is required under another provision of the Corporations Act to lodge the report
with ASIC or to give the report to the fund’s Australian members. As this is framed as
an exception, the operator bears an evidential burden under subsection 13.3(3) of the
Criminal Code Act 1995.

Placing the evidential burden on the operator does not create added hardship for the
defendant. The defendant can easily discharge the burden by pointing to the other
provision in the Corporations Act which requires the defendant to lodge the report or
provide it to members.

The alternative framing (which does not reverse the evidential burden) would have been
to include, as part of the offence, a requirement that there are no provisions in the
Corporations Act which require the operator to lodge the report or provide the report to
its Australian members. This alternative framing would not have provided any
significant advantages to a defendant because ASIC could discharge the burden by
simply alleging that there were no such provisions in the Corporations Act. The
evidential burden would then shift anyway to the defendant to prove that such a
provision existed.

Finally, it should be noted that an exception (as opposed to an offence-specific defence)
does not put a defendant at a procedural disadvantage because the defendant does not
need to wait until the defence case is called before leading evidence of the exception.”

Proposed subsections 314A(9), 319(1A), 321(1A) and 322(2): Strict liability offences
creating custodial penalties

Committee’s Question:

[TThe committee requests the minister's more detailed justification for the
application of strict liability to the offences created or extended by items 91, 98,
101, and 105, which attract penalties of between three months' and one years'
imprisonment.

* See the ALRC Report 112 at [7.6].









addressed are too individual and specific to justify addressing them by
legislative means.

The exemption and modification powers in the new law are subject to the
usual safeguards, including administrative review by the AAT, judicial
review and consideration in appropriate circumstances by the
Commonwealth Ombudsman.

In the Asia Region Funds Passport (ARFP) context, the failure to grant timely relief in a
circumstance where the law produces an unintended result could cause significant harm
to Australian investors, damage Australia’s international standing, or lead to other
participating economies taking action against Australia under the MOC. The exemption,
modification and variation powers are designed to allow for prompt action, while still
ensuring that there is a degree of scrutiny (for example, regulations are tabled in
Parliament and subject to disallowance and ASIC’s decisions are subject to merits
review under Part 9.4A).

The Committee has questioned whether it would be appropriate to amend the Bill to
insert guidance concerning the exercise of the new powers.

Some guidance on AISC’s exercise of the powers, more generally, already exists. ASIC
has developed, in Regulatory Guide 51, high-level principles for using its exemption
and modification powers. These principles include that ASIC, when considering
applications for relief, will:

. only grant relief in new policy applications where there is a net regulatory benefit,
or any regulatory detriment is minimal and is outweighed by the commercial
benefit;

. seek to achieve two broad objectives — consistency and definite principles; and
e refrain from granting retrospective relief.

As a practical matter, the exemption, modification and variation powers in the Bill
would also need to be exercised in conformity with the MOC signed by all participating
economies. For example, if an exemption, modification or variation diverged from the
MOC and the common understanding of the other participating economies, another
participating economy could initiate the process for resolving differences under
paragraph 8 of the MOC. A failure to resolve a difference could lead to other
participating economies refusing to recognise Australian Passport Funds.

Any further guidance in the Bill would necessarily need to be very general and high-
level — and hence be of limited practical utility — because it is not possible to envisage
the specific situations where the exemption, modification and variation powers may be
used. This is because the ARFP is a new regime which is yet to commence. Further,
foreign passport funds use different structures and arrangements to Australian funds and
aspects of Australia’s corporation law may become ambiguous or difficult to apply in
the context of these different structures and may produce unintended outcomes. The
structures and arrangements used by foreign passport funds are also expected to undergo
continuing change as the funds industry is subject to rapid innovation, other
participating countries may change their domestic laws (eg to create new structures for
funds), and new countries may join the ARFP scheme.



Broad delegation of legislative powers — Consultation requirements

Committee’s Question:
The committee requests the minister's more detailed advice concerning:

. the type of consultation that it is envisaged will be conducted prior to the
making of delegated legislation; and

. whether specific consultation obligations can be included in the bill, with
compliance with those obligations a condition of relevant instruments'
validity.

Response:

Regulations which exempt, modify or vary the corporations law must comply with the
consultation requirements in the Corporations Agreement 2002 (Corporations
Agreement). Under clause 507 of the Corporations Agreement, four weeks public
consultation is required for amendments that alter subject-matters covered by new
Chapter 8A unless the states and territories consent to a shortened consultation period.

As the Committee notes, there are also more limited consultation requirements in
section 17 of the Legislation Act 2003. These require rule-makers to undertake any
consultation that is considered by the rule-maker to be appropriate and reasonably
practicable to undertake. A failure to comply with these requirements does not affect the
validity or enforceability of the legislative instrument (section 19).

The MOC also requires Australia to consult with other participating countries. Most
significantly, paragraph 4(1)(e) of Annex 4 of the MOC requires the Passport regulators
in the other participating economies to be consulted on any exemption or modification.

The Committee’s first question related to the type of consultation that may be conducted
prior to the exercise of the exemption, modification and variation powers. In addition to
complying with the consultation requirements outlined above, it is envisaged that in
some circumstances rule-makers may also wish to hold roundtables with key
stakeholders or conduct follow-up conversations with stakeholders who made
submissions during the public consultation period.

The Committee’s second question relates to whether specific consultation obligations
could be included in the Bill. It would be difficult to set precise consultation
requirements which are appropriate in all situations as the appropriate length and nature
of the consultation will depend on:

. the complexity and length of the exemption or modification;
. the urgency of exercising the power;

° the number of parties that are likely to be affected by the exemption or
modification (and whether their identity is known); and

e whether the exemption or modification implements a decision made by the Joint
Committee and whether failing to implement the decision in Australia would be



likely to result in other countries refusing to recognise Australia as a participating
economy.

Including additional consultation requirements beyond those contained in the
Corporations Agreement, the Legislation Act 2003 and the MOC could inappropriately
constrain the exercise of the powers and prevent prompt action being undertaken to
protect Australian investors or preserve Australia’s international competitiveness. It is
also difficult to justify imposing constraints in the ARFP context when there are no
constraints on the exercise of the exemption, modification and variation powers in
Chapter 5C (which applies to registered schemes).
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ATTACHMENT B

Treasury Laws Amendment (2018 Measures No. 4) Bill 2018

The Committee has sought advice on the following:

further justification for the proposed strict liability offences, particularly the
imposition of the 12 months imprisonment, with reference to the principles set out
in the Guide to Framing Commonwealth Offences;

further justification for making a failure to comply with an education direction an
offence of absolute liability subject to a maximum penalty of up to 12 months
imprisonment, with reference to the principles set out in the Guide to Framing
Commonwealth Offences;

explanation of the use of the offence-specific defence (which reverses the
evidential burden of proof) to the offence of making false or misleading
statements to a taxation officer;

explanation as to why there are no limits on the road user charge specified in
primary legislation and whether guidance in relation to the method of calculation
of the charge and/or a maximum charge can be specifically included in the Bill;
and

explanation as to why the Commissioner’s failure to notify a taxpayer of a
decision to refuse to admit certain evidence in proceedings on review or appeal,
will not affect the validity of the decision, particularly in light of the potential
effect on a taxpayer's opportunity to present their case.

Strict liability offences

Committee’s question:

The committee requests a detailed justification from the minister for the proposed
strict liability offences, particularly the imposition of the 12 months imprisonment,
with reference to the principles set out in the Guide to Framing Commonwealth
Offences (the Guide).

Response:

Offence for failing to comply with a direction to pay superannuation guarantee charge

Schedule 1 to the Bill applies strict liability to the proposed offence for failing to
comply with a direction to pay a superannuation guarantee charge which is subject to a
maximum penalty of 50 penalty units or imprisonment for up to 12 months.

This is justified on the basis that the direction to pay will only apply to a narrow subset
of employers with serious contraventions of their obligations to pay superannuation
guarantee liabilities as required by law and whose actions are consistent with an
ongoing and intentional disregard of those obligations. Such behaviour undermines the
integrity of the superannuation system and unlike other debts owed to the
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Commonwealth, the ultimate beneficiaries of the superannuation guarantee payments
are individuals.

Employers who dispute the amount of the debt are given full protection from
committing an offence for not complying with a direction to pay until after the dispute
is resolved.

It is the Government’s view that the physical elements of the proposed offence provide
the appropriate basis for determining when a person has committed an offence. That is,
the fact that an employer (who has failed to pay the underlying superannuation
guarantee liability) has been served a notice for the direction to pay that liability and yet
still fails to comply cannot be justified. The direction to pay is only intended to be
applied to employers who have the capability to pay but have consistently refused to
pay. Those who are not capable of paying will be covered by the applicable defence,
provided they have taken reasonable steps to try to discharge the liability.

With respect to the substance of the proposed penalties, these have been deliberately set
to send the strongest possible signal that appropriately reflects the severity of the
behaviour.

In setting these penalties, specific regard was also had to the principle articulated at
Chapter 3.1.2 in the Guide that there should be consistent penalties for existing offences
of a similar kind or of a similar seriousness. As noted by the Committee, the proposed
penalties are comparable to those that apply in respect of similar prohibited behaviours,
such as the existing penalties for the failure to comply with certain tax requirements
under a taxation law under section 8C of the Taxation Administration Act 1953. These
penalties are provided for by section 8E and apply different penalties to first, second,
and third or subsequent offences. An employer who commits a first offence is liable to a
fine of up to 20 penalty units; a second offence attracts a fine of up to 40 penalty units;
and a third or subsequent offence attracts a fine of up to 50 penalty units and/or
imprisonment of 12 months.

The penalty of up to 12 months imprisonment for the proposed offence is justified on
the basis that the offence relates to continuous failures to pay the superannuation
guarantee liability. The penalty is comparable to the highest third and subsequent tiered
penalty that currently applies to offences under section 8C.

It is the Government’s view that the settings for the proposed penalties are appropriate
and necessary to maintain a consistent message that continuously failing to comply with
superannuation and taxation obligations is unacceptable.

Offence for failing to comply with a Court order to provide security

Schedule 5 to the Bill applies strict liability to the proposed offence for failing to
comply with a Court order to provide the security which is subject to a maximum
penalty of 50 penalty units or imprisonment for up to 12 months.

This is justified on the basis that this addresses instances of non-compliance with the
security deposit rules which predominantly arise where the value of the sccurity deposit
(which reflects the value of the tax related liability) exceeds the existing penalty for
failing to provide the security deposit. These taxpayers have already committed an
offence under the tax law for failing to comply with the existing security deposit
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requirement. Therefore the taxpayers who fail to comply with a Court order risk
committing a criminal offence resulting in criminal penalties. These consequences
provide appropriate incentives to ensure compliance with the Court order and reflect the
seriousness of a failure to comply.

It is the Government’s view that the physical elements of the proposed offence provide
the appropriate basis for determining when a person has committed an offence. That is,
the fact that a taxpayer has been issued with an order by the Federal Court to provide
the security and yet still fails to comply cannot be justified. A taxpayer does not commit
an offence if they are not capable of complying with the Court order.

With respect to the substance of the proposed penalties, these have been specifically set
to send the strongest possible signal that appropriately reflects the severity of the
behaviour of disregarding a Court order.

In setting these penalties, specific regard was also had to the principle articulated at
Chapter 3.1.2 in the Guide that there should be consistent penalties for existing offences
of a similar kind or of a similar seriousness. As noted by the Committee, the proposed
penalties are comparable to those that apply in respect of similar prohibited behaviours,
such as the existing penalties for refusing to comply with other Court orders under
sections 8G and 8H of the Taxation Administration Act 1953.

The penalty of up to 12 months imprisonment for the proposed offence is justified on
the basis that applying the same consequences in respect of security deposits ensures a
consistent outcome between the two sets of rules and is appropriate as they both deal
with failures to comply with Court orders.

It is the Government’s view that the settings for the proposed penalties are appropriate
and necessary to maintain a consistent message that refusing to comply with a Court
order is unacceptable.

Absolute liability offences

Committee’s Question:

The committee requests the minister’s detailed justification with reference to the
principles set out in the Guide to Framing Commonwealth Offences, for making a
failure to comply with an education direction an offence of absolute liability
subject to a maximum penalty of up to 12 months imprisonment.

Response:

Schedule 1 to the Bill applies absolute liability to the proposed offence for failing to
comply with an education direction. The offence has been inserted into the existing
framework in section 8C of the Taxation Administration Act 1953 and the tiered
penalties in section 8E. The penalty of 12 months imprisonment will only arise on a
third or subsequent offence and can only be applied if the employer has been convicted
of two previous offences under section 8C.

The proposed offence is justified on the basis that the measure provides the
Commissioner with additional tools to enforce compliance with the existing obligations
in respect of the superannuation guarantee. The additional penalties that can apply under



13

the education direction provide additional incentives to employers to ensure that they
are fully compliant with their existing superannuation guarantee obligations. Employer
non-compliance with superannuation obligations undermines the integrity of the
superannuation system and unlike other debts owed to the Commonwealth, the ultimate
beneficiaries of the superannuation guarantee payments are individuals.

It is the Government’s view that the physical elements of the proposed offence provide
the appropriate basis for determining when a person has committed an offence. That is,
the fact that an employer who fails to comply with the direction to attend the specified
education course and provide evidence to the Commissioner cannot be justified. An
employer will be covered by the applicable defence contained in subsection 8C(1B) of
the Taxation Administration Act 1953 which provides that an offence does not occur if
an employer is not capable of complying with the education direction.

In setting these penalties, specific regard was also had to the principle articulated at
Chapter 3.1.2 in the Guide to Framing Commonwealth Offences that there should be
consistent penalties for existing offences of a similar kind or of a similar seriousness. As
noted by the Committee, the proposed penalties are comparable and specifically align to
those that apply in respect of similar prohibited behaviours, such as the existing
penalties for the failure to comply with certain tax requirements under a taxation law
under section 8C of the Taxation Administration Act 1953. The penalty appropriately
reflects the severity of the behaviour by imposing heavier penalties for subsequent
offences.

It is the Government’s view that the settings for the proposed penalties are appropriate
and necessary to maintain a consistent message that continuously failing to comply with
superannuation and taxation obligations is unacceptable.

Reversal of evidential burden of proof

Committee’s Question:

The committee requests the minister’s advice as to why it is proposed to use
offence-specific defence (which reverses the evidential burden of proof) to the
offence of making false or misleading statements to a taxation officer.

Response:

In Schedule 4 to the Bill, the defence ensures that superannuation funds will not be
subject to offences of making false or misleading statements if they provide a correct
statement in the approved form and within the required period. The superannuation fund
has the burden of proof of establishing that the defence is available to them.

The defence is framed as an offence-specific defence, which means that the evidential
burden for proving that the defendant (being the superannuation fund) has made a
member information statement and makes a further statement to correct the original
member information statement to the Commissioner is placed on the defendant. This
approach is justified on the basis that the defendant would be best placed to know if
they made an error in the statement and the actions the defendant is taking to correct a
member information statement are peculiarly within the knowledge of the defendant. It
would be significantly more difficult and costly for the prosecution to disprove these
actions than for the defendant to establish them.
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Charges in delegated legislation

Committee’s question:

The committee requests the minister’s advice as to why there are no limits on the
road user charge specified in primary legislation and whether guidance in relation
to the method of calculation of the charge and/or a maximum charge can be
specifically included in the Bill

Response:
Limit on the road user charge

The Committee has sought information with regards to the absence of an obvious limit
on the road user charge specified in primary legislation.

The Australian Government levies fuel excise and duties at various rates set in the
Schedule to the Excise Tariff Act 1921. Fuel tax credits provide a rebate to businesses
for the tax that is embedded in the price of fuel used for certain business activities,
effectively removing or reducing the amount of fuel tax on business inputs. The road
user charge then reduces the amount of fuel tax credit that is claimable for fuel used on-
road in a heavy vehicle.

The amount of the road user charge is effectively limited to the rate of fuel tax credits
applying to the relevant fuel. Where the road user charge exceeds the fuel tax credit
rate, there is no liability for the excess.

Guidance in relation to the method of calculation of the charge and/or maximum charge

The Committee has sought further information about whether guidance in relation to the
method of calculation of the charge and/or maximum charge can be specifically
included in the Bill.

It would not be appropriate to provide guidance on the method of calculation of the road
user charge due to the current framework which involves a cooperative Council of
Australian Government (COAG) process.

Under the current framework, the road user charge is determined by the Transport
Minister in consultation with Cabinet. In practice, the Transport Minister’s
determinations follow agreements by transport ministers of the States and Territories at
the COAG Transport and Infrastructure Council, informed by advice from the National
Transport Commission.

Commonwealth, State and Territory governments have agreed to pursue heavy vehicle
road reform. As part of that reform, options are being explored with the States and
Territories that may involve amendments to the current framework for the heavy vehicle
road user charge.
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No-invalidity clause

Committee’s question:

The committee requests the minister’s advice as to why the Commissioner’s failure
to notify a taxpayer of a decision to refuse to admit certain evidence in proceedings
on review or appeal, will not affect the validity of the decision, particularly in light
of the potential effect on a taxpayer's opportunity to present their case.

Response:

Schedule 8 to the Bill includes amendments rewriting provisions regarding offshore
information notices from the Income Tax Assessment Act 1936 into Schedule 1 to the
Taxation Administration Act 1953. Consistent with the current law, the rewritten
provisions provide that the Commissioner's failure to notify a taxpayer of a decision to
refuse to admit certain evidence in proceedings on review or appeal, will not affect the
validity of the decision.

This aspect of the offshore information notice provisions has not changed and is
therefore not dealt with in the explanatory memorandum for the Bill. Information about
the original provisions may be found in the explanatory memorandum for the Taxation
Laws Amendment (Foreign Income) Bill 1990.















ATTACHMENT A

National Consumer Credit Protection Amendment (Mandatory Comprehensive Credit
Reporting) Bill 2018

The Commiittee has asked for further advice on the elements of the mandatory comprehensive
credit reporting (CCR) regime that will be included in regulations and the impact of these
elements on a person’s privacy.

The Committee has also asked for advice on the type of consultation that will take place on the
regulations and whether the Bill should be amended to include a specific obligation to consult
and that compliance with this obligation is a condition of the regulations being valid.

First, the Bill does not unduly trespass on the privacy of an individual. The Bill requires that
certain credit providers participate in the existing voluntary system established by the Privacy
Amendment {Enhancing Privacy Protection) Act 2012. The Bill does not establish a new or
broader credit reporting system.

While the CCR regime will increase the volume of information in the credit reporting system,
this was the volume that was anticipated would be in system as a result of the Privacy
Amendment (Enhancing Privacy Protection) Act 2012 and was contemplated when considering
the impacts on an individual’s privacy as part of the development of that Act. The Bill does not
alter the information that can be shared.

The Bill does provide that certain elements of the CCR Regime will be incinded in regulations.
The regulation making powers in the Bill may:

. exclude a kind of credit account for which credit information does not need to be supplied
to a credit reporting body;

. restrict a credit reporting body from disclosing information it has received through the
mandatory regime;

. set out the information that must be included in statements provided to the Treasurer by
credit providers and credit reporting bodies after the initial bulk supplies;

. prescribe events when a credit provider must supply credit information to a credit
reporting body;
. prescribe a kind of credit provider which is subject to the mandatory comprehensive credit

reporting regime; and

. prescribe a credit reporting body which is an eligible credit reporting body and wili
therefore receive credit information through the mandatory regime.

My response focuses on those regulation making powers the Committee considers have the
potential to impact a person’s privacy, Namely:

. prescribe a kind of credit provider which is subject to the mandatory comprehensive credit
reporting regime;

. prescribe a credit reporting body which is an eligible credit reporting body and wil}
therefore receive credit information through the mandatory regime; and

. restrict a credit reporting body from disclosing information it has received through the
mandatory regime.

At this stage the Government does not intend to prescribe additional credit providers who are
subject to the CCR regime in regulations.

Rather than mandate that all credit providers participate in the CCR regime from 1 July 2017,
the Government’s policy requires Australia’s four largest authorised deposit-taking institutions
to participate. It is expected that the critical mass of information supplied by these credit
providers will encourage other credit providers to voluntarily participate in the regime.



However, if this is not the case the Government may use the regulation making power to bring
additional credit providers into the CCR regime. This will not impact on a person’s privacy.
These credit providers will, by definition, remain subject to the Privacy Act /988 and can
already voluntarily share this information.

The possibility that additional credit providers may become subject to the mandatory regime
necessitates that regulations prescribe conditions that a credit reporting body will meet in order
to be an eligible credit reporting body for these credit providers.

The conditions may include whether the credit provider had a contract with a credit reporting
body at a particular point in time. Prescribing conditions in the reguiations enables the
Government to consider who participants in the credit reporting system are at the time that the
regime is extended to additional credit providers.

This approach does not weaken the protections included in the Privacy Act 1988. By definition,
the credit reporting bodies will continue to remain subject to the rules in the privacy framework,
including that contracts are in place which include certain requirements around security.

Finally, the Committee raised concerns about the regulation making power which places
restrictions on how a credit reporting body may share the information it has received through
the CCR regime, including information derived from this data. The Committee considers this
may have significant implications on a person’s privacy.

The Bill is clear that, except where a credit provider has concerns about a credit reporting
body’s data security, the Bill does not limit the operation of the Privacy Act 1988 (see item 4,
Schedule 1, section 133CZK). The CCR regime has been drafted to operate within the existing
privacy framework and this provision secks to put this beyond doubi.

The existing privacy framework places no requirement on a credit provider to supply credit
information in order to access credit information. The proposed regulations will look to reflect
the concept referred to in the sector as the ‘principle of reciprocity’. This provides that to
receive credit information from a credit reporting body the requesting credit provider must
submit the same level of credit information to the credit reporting system. The principle of
reciprocity will encourage non-mandated credit providers to contribute credit information.

The Australian Retail Credit Association, the peak organisation involved in the disclosure,
exchange and application of credit reporting data has developed an industry standard for the
collection and sharing of credit information. This is referred to as the Principles of Reciprocity
and Data Exchange (PRDE).

The PRDE operates within the existing framework set out by the Privacy Act 1988 and the
Privacy Code and the limits imposed on the use and disclosure of credit information.

Feedback through consultation on the Bill indicated that those credit providers subject to the
CCR regime wanted the same protections afforded by the PRDE to apply to the supply of their
information. That is, where the credit provider was a signatory to the PRDE, a credit reporting
body could only share that information with other PRDE signatories, or to the extent allowed by
the PRDE.

The proposed regulations will refer to the PRDE. It is important that the Government has the
flexibility to adapt how the ‘principles of reciprocity’ are set out in law should the approach set
out in the industry standard change.

I do not consider it necessary for the making of the regulations to be conditional on meeting
certain obligations with regards to consultation. The Government intends to consult on the draft
regulations prior to submitting the regulations to the Executive Council. Officers in the
Department of Treasury have already begun to discuss the content of the regulations with key
stakeholders. Feedback to the Senate Economics Committee inquiry to the Bill was
overwhelmingly positive about the approach the Government has taken to consultation on the
development of the Bill.



Treasury Laws Amendment (Tax Integrity and Other Measures) Bill 2018

The Committee has also sought more detailed advice on two matters relating to the Treasury
Laws Amendment (Tax Integrity and Other Measures) Bill 2018 (the Tax Integrity Bill).

The first matter concerns the amendments to the small business CGT concessions in Schedule 2
to the Tax Integrity Bill, which is an integrity measure to ensure that the concessions are
appropriately targeted to genuine small businesses with effect from I July 2017. The Committee
has noted that these amendments apply retrospectively and requested more detailed advice about
the number of individuals adversely affected by the retrospective application of the legislation,
and extent of their detriment.

The Government announced in the 2017-18 Budget that it would amend the concessions “to
ensure that the concessions can only be accessed in relation to assets used in a small business or
ownership interests in a small business” with effect from 1 July 2017. This announcement ahead
of the commencement of the amendments allowed taxpayers to take the proposed changes into
account when considering applying the CGT small business concessions.

[ am advised by the Australian Taxation Office (ATO) that detailed information about the
number of adversely affected taxpayers and the extent of any adverse effects is not available.
This is because the ATO has not yet received any tax return data for transactions in the 2017-18
income year, which this measure would affect.

Additionally, to be affected by this measure, taxpayers must access the CGT concessions in
relation to specific types of assets (principally interests in large businesses). Tax returns include
only limited information on taxpayers’ use of the small business CGT concessions, which is not
sufficient to identify taxpayers that would be affected by the 2017-18 Budget measure as they
have accessed the concessions in relation to such an asset. For the ATO to identify instances
where taxpayers have sought to access the concessions in ways that these amendments would
prevent, further information would be required, such as from ATO compliance action.

The second matter is the amendments to the Venture Capital Limited Partnership and Early
Stage Venture Capital Limited Partnership regimes (venture capital tax concessions) in
Schedule 3 to the Tax Integrity Bill. These amendments ensure that venture capital investors can
access the concessions for investment in FinTech businesses.

Among other things, these amendments allow for Innovation and Science Australia (ISA) to, on
application, make a finding that an activity is a novel application of technology. The Committee
has sought advice on why if ISA does not provide notice in writing of such a finding (or a
decision not to make a finding), this does not result in the finding or decision being invalid. The
Committee has also sought advice on how failure to provide such notice may affect the ability
of the applicant to seek internal and Administrative Appeals Tribunal review of a refusal to
make a finding,

Providing notice of a finding is an administrative matter that does not affect the substance of a
decision. The consistent and longstanding approach for all findings by ISA and for reviewable
decisions under the Administrative Appeals Tribunal Act 1975 (AAT Act) generally is that a
failure to comply with such an administrative requirement does not affect the validity of the
underlying decision (see subsections 29-5(3) and 29-10(7) of the Venture Capital Act 2002,
subsections 27C(4), 27K(4), 28F(5) and 30B(3) of the Industry Research and Development Act
1986 and subsection 27A(3) of the AAT Act).

In the case of findings, this practice is generally to the benefit of the applicant — the existence of
a finding provides certainty as to whether a venture capital fund is investing in an eligible
business, and it would not be appropriate to defer or deny the effect of a decision because of a
defective notification process.

T'am also advised that there was close engagement with stakeholders in the development of this
legislation and no concerns were raised about this matter.



In the event ISA does not provide notice of a decision not to make a finding, it would be
expected that the applicant would follow up with ISA and ISA would rectify the error as soon as
it came to their attention.

In the event ISA continued to not provide notice of the decision, the applicant would remain
entitled to internal review of the decision and would have an unlimited period to apply for this
review as a request for a review of a decision by ISA can be made until 21 days after notice of
the decision is provided (see subsection 29-10(2) of the Ventire Capital Act 2002). Should ISA
continue to be non-responsive, it would be taken to confirm the decision after 60 days and the
applicant could seek review by the Administrative Appeals Tribunal (see subsection 29-10(5) of
the Venture Capital Act 2002).

It would also be open to the applicant to seek an order from the Federal Court compelling ISA
to comply with its legislative obligation to provide a notice of the decision.






Senator the Hon Matthew Canavan

Minister for Resources and Northern Australia

Senator Helen Polley

Chair

Senate Scrutiny of Bills Committee 27 MAY 2018
Suite 1.111

Parliament House

CANBERRA ACT 2600

scrutiny.sen@aph.gov.au

Dear M&)

Thank you for your email of 10 May 2018 concerning comments made by the Senate Scrutiny of
Bills Committee in its Scrutiny Digest No. 5 of 2018 on the recently introduced proposed
legislation: Offshore Petroleum and Greenhouse Gas Storage Amendment (Miscellaneous
Amendments) Bill 2018.

You requested a response from me by 30 May 2018 in relation to particular aspects of the proposed
legislation and its human rights compatibility.

My detailed response addressing the Senate Committee’s concerns is attached.

Yours sincerely

Matthew Canavan

Encl. (1)

Parliament House, Canberra ACT 2600 Telephone (02) 6277 7180




Response to Scrutiny Digest No. 5 of 2018 of the Senate Scrutiny of Bills
Committee in relation to comments on the Offshore Petroleum and Greenhouse
Gas Storage Amendment (Miscellaneous Amendments) Bill 2018

Regulatory Context

The task of regulators of the offshore resources industry is difficult given the remote location and
high hazard nature of the industry’s key operations. For this reason, providing effective and
comprehensive compliance and enforcement tools to the regulator is vital in order to deliver human
health and safety and environmental protection outcomes. Furthermore and of relevance in
consideration of a human rights protection context, it is regulation pertaining, by and large, to large
multinational companies as opposed to individuals. The companies who participate in this industry
are well resourced, sophisticated and voluntarily engaging in activities for profit.

Offence Specific Defences

The Offshore Petroleum and Greenhouse Gas Storage Amendment (Miscellaneous Amendments)
Bill 2018 (the Bill) contains a number of offence provisions which have corresponding offence
specific defences:
o it is a defence to the offence of breaching a direction given by NOPSEMA, if the defendant
proves that they took all reasonable steps to comply with the direction (the breach of
directions defence); and

o it is a defence to the offence of refusing or failing to do anything required by a 'well
integrity law' if the defendant proves that it was not practicable to do that thing because of
an emergency prevailing at the relevant time (the well integrity defence).

These defences operate as optional exceptions to the criminal responsibility regime established
under the Offshore Petroleum and Greenhouse Gas Storage Act 2006 (the Act). Both of these
defences are already substantively contained in the Act:

e Breach of Directions Defence: The inclusion of the breach of directions defence in the
current Bill represents an expansion of an existing defence (section 584 of the Act) to
reflect new measures in the Bill relating to the transfer of regulatory responsibility for
greenhouse gas operations from the Minister to NOPSEMA.

e Well Integrity Defence: The inclusion of the well integrity defence is a mirrored application
to a well integrity law of an existing defence for a failure to comply with OHS (clause 92 of
Schedule 3) and environmental management laws (clause 18 of Schedule 2A). This is in
connection with the measure in the Bill to create a new Schedule 2B to provide a complete
and comprehensive suite of compliance powers relating to the well integrity function,
which was transferred to NOPSEMA in 2011.

[Tlhe committee requests the minister's advice as to why'it is proposed to reverse the
legal burden of proof in the instances described above, including why it is not considered
sufficient to reverse the evidential, rather than the legal, burden of proof.

Human Rights Objectives

The Act, in part, establishes a regulatory framework for the management of remote and high hazard
industry activities associated with offshore resources exploration and production. These activities, if
not conducted properly, have the potential to result in serious injury or death and/or extraordinary



environmental harm. The robustness of the regulatory regime, including an effective compliance
and enforcement framework, is critical to achieving this objective. The objective of both the breach
of directions defence and the well integrity defence assist in achieving the objective of ensuring the
safety of persons in the industry as well as the protection of the environment. As such, the
regulatory regime positively engages with the right to life, and helps to protect other human rights
which would be negatively affected by significant environmental damage.

Effectiveness

A direction issued by NOPSEMA is an enforcement tool designed to achieve a very particular
outcome, to direct the industry participant to either do or refrain from doing something in order to
deliver OHS, environmental management or well integrity outcomes. Directions are not used
frequently — they are used in extraordinary circumstances, usually to deal with a specific emergent
risk that the regulations do not adequately cover, and their application and use is taken very
seriously. The defence in connection with the offence of non-compliance with a direction allows an
optional exception; it is an opportunity for the defendant to prove that they took all reasonable steps
to comply with the direction. As a result, the measure is effective in achieving the objectives of the
Act.

Well integrity laws relate specifically to the regulatory oversight of the structural integrity of wells,
the management of which is seen as posing the greatest risk to both OHS and the environment. A
failure in well integrity can result in the death of workers and widespread damage to the
environment, such as that recently seen in the Gulf of Mexico with the explosion of the Macondo
rig. Strict compliance with these laws is deemed critical and a central tenet of the offshore regime.
However, this defence acknowledges and provides for an exception to strict compliance in
emergency circumstances. As a result, the measure is effective in achieving the objectives of the
Act.

Reasonable and Proportionate

Both of these defences are not related to issues essential to culpability, but instead provide
exceptions or an excuse for the conduct. In addition, both defences relate to the serious potential
consequences of non-compliance (as outlined above — risks of serious injury or death and/or major
environmental consequences). Conduct resulting in the offence would, in most circumstances, take
place at a remote location and without the ability for the regulator to immediately or even quickly
gain access in order to ascertain the facts directly relating to these defences. As a result, the facts
and information directly relevant to the defence is entirely within the defendant’s knowledge; only
the defendant, with their particular knowledge of, and involvement in, the circumstances happening
in the event of the failure to comply with the direction, or during a well integrity emergency, is able
to prove the requisite and exception-based matters of reasonable steps or practicable actions.

Both defences are likely to be used by companies with significant resources, who are more than
capable of shouldering the legal burden if they wish to claim a defence. The industry is highly
regulated and companies involved have chosen to voluntarily participate in this regulated
environment on a for profit basis. In addition, in relation to the breach of directions defence, the
penalties are generally 100 penalty units and do not involve imprisonment.



As a result, both measures contain a limitation that is both reasonable and proportionate to the
achievement of the relevant objective. It is also the least rights restrictive approach while still
balancing the ability of the measures to effectively achieve their objective.

Merely Reversing Evidential Burden is Insufficient

Allowing for a reversal of the evidential burden of proof only would create internal inconsistencies
in the Act and its established treatment of offences and defences. It is essential to avoid any
perception by the offshore petroleum and greenhouse gas storage industries that the Commonwealth
is ‘soft” on compliance. Defences should be available only to those who have genuinely done
everything in their power to avert the occurrence of an adverse event and can demonstrate that they
have done so.

To provide the ability of a defendant to simply point to evidence that suggests a reasonable
possibility that reasonable steps were taken to comply with a direction or that compliance with well
integrity laws was not practicable in the face of an emergency would result in the regulator being
unable to successfully and meaningfully take enforcement action in the case of an offence bemg
committed, and this would undermine the legitimate objective in question.

In the aftermath of an event where one or more workers may have suffered serious injury or may
have died, or where significant environmental damage may have occurred, it is appropriate that a
titleholder should have to demonstrate, on the balance of probabilities, that the titleholder took all
available action to prevent the occurrence, rather than merely to meet the evidential burden relating
to the possibility of having done so.

Due to the remote occurrence of the regulated activities, the regulator is not able to, at the relevant
time, independently assess and verify what is reasonable or practicable in the event of non-
compliance. Accordingly, the defence would almost always succeed without the real ability of the
prosecution to contest its veracity. The relevant facts are entirely within the defendant’s knowledge
and not at all within the regulator’s knowledge. This puts the regulator at a significant disadvantage
when attempting to establish the chain of causation of an adverse event and to meet a legal burden
of proof that a defence cannot be relied upon. This would ultimately lead to suboptimal outcomes
for OHS of offshore workers and protection of the marine environment.



























19 MAY 2018

ASSISTANT MINISTER TO THE TREASURER

Senator the Hon Helen Polley

Chair, Senate Scrutiny of Bills Committee
Suite 1.111

Parliament House

CANBERRA ACT 2600

Dear Senator Polley

A representative of the Senate Scrutiny of Bills Committee wrote to my office on 10 May 2018
requesting a response from me in relation to issues raised in Digest No.5 of 2018 regarding
Schedule 6 to the Treasury Laws Amendment (Australian Consumer Law Review) Bill 2018
(the Bill).

I would like to thank you for the opportunity to provide further information in relation to
Schedule 6.

As set out in the Explanatory Memorandum to the Bill, the Competition and Consumer Act
2010 (CCA) contains a power to compe! information about product safety from suppliers.
Schedule 6 seeks to extend this power so that this information can be compelled from third
parties.

This recognises that the Australian Competition and Consumer Commission (ACCC) requires
effective powers to obtain timely and complete information about product safety, which could
be used for example to decide whether to initiate recall action, to ascertain the location of
defective goods or to accurately inform consumers about safety risks. Schedule 6 seeks to allow
the ACCC to obtain information of the same type as the power currently allows, but from third
party sources.

The limitation of the current power (to suppliers) does not accord with the modernisation of
manufacturing and distribution arrangements. The raw material and data relating to the safety of
consumer goods or product related services is often held by test laboratories or safety
consultants rather than the suppliers themselves.

Further, the current power does not allow the ACCC to obtain information from consumers
injured by a consumer good, and who may be subject to a confidentiality agreement as part of a
settlement agreement (which prevents them voluntarily providing the information). The result is
that unsafe products remain on the market for longer, putting the Australian public at undue risk
of death, serious injury or illness.

As the Committee has noted, the existing provision (section 133D} abrogates the common law
privilege against self-incrimination, but a limited use immunity is provided for individuals at
subsection 133E(2). No derivative use immunity applies. The provision as amended by
Schedule 6 would retain these characteristics.

Parhament House Canberra ACT 2600 Australia
Telephone: 61 2 6277 4847 | Facsimile: 61 2 6273 4862
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