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TERMS OF REFERENCE

Extract from Standing Order 24

(1)

(a) At the commencement of each Parliament, a Standing Committee for the
Scrutiny of Bills shall be appointed to report, in respect of the clauses of
bills introduced into the Senate, and in respect of Acts of the Parliament,
whether such bills or Acts, by express words or otherwise:

(i) trespass unduly on personal rights and liberties;

(ii) make rights, liberties or obligations unduly dependent upon
insufficiently defined administrative powers;

(iii) make rights, liberties or obligations unduly dependent upon non-
reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative power to
parliamentary scrutiny.

(b) The Committee, for the purpose of reporting upon the clauses of a bill
when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
notwithstanding that such proposed law, document or information has
not been presented to the Senate.
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SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

FOURTH REPORT OF 2002

The Committee presents its Fourth Report of 2002 to the Senate.

The Committee draws the attention of the Senate to clauses of the following bills
which contain provisions that the Committee considers may fall within principles
1(a)(i) to 1(a)(v) of Standing Order 24:

Border Security Legislation Amendment Bill 2002

Coal Industry Repeal (Validation of Proclamation) Act 2002

Criminal Code Amendment (Anti-hoax and Other Measures) Act 2002

Financial Corporations (Transfer of Assets and Liabilities) Amendment
Bill 2002

Financial Services Reform Act 2001

Financial Services Reform (Consequential Provisions) Act 2001

Security Legislation Amendment (Terrorism) Bill 2002 [No. 2]

Suppression of the Financing of Terrorism Bill 2002

Telecommunications Interception Legislation Amendment Bill 2002
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Border Security Legislation Amendment Bill 2002

Introduction

The Committee dealt with this bill in Alert Digest No. 3 of 2002, in which it made
various comments. The Minister for Justice and Customs has responded to those
comments in a letter dated 19 April 2001. A copy of the letter is attached to this
report. An extract from the Alert Digest and relevant parts of the Minister�s
response are discussed below.

Extract from Alert Digest No. 3 of 2002

This bill was introduced into the House of Representatives on 12 March 2002 by the
Attorney-General. [Portfolio responsibility: Attorney-General]

The bill proposes to amend the Customs Act 1901, the Customs Administration Act
1985, the Fisheries Management Act 1991, the Migration Act 1958 and the
Evidence Act 1995 to:

• increase Customs powers at airports by allowing Customs officers to patrol
airports, increasing the restricted areas in which unauthorised entry is prohibited
and by allowing officers to remove people from those restricted areas;

• require employers of people who work in restricted areas of the airport to
provide information about those people to Customs; and the issuers of security
identification cards, which are issued to most people who work at airports, to
provide information about the people to whom they have issued security
identification cards;

• require goods that are in transit through Australia to be reported to Customs;
allow in-transit goods to be examined; and allow certain in-transit goods to be
seized;

• require mail to be electronically reported to Customs as part of a cargo report;
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• require certain airlines and shipping operators to report passengers and crew to
Customs and the Department of Immigration and Multicultural and Indigenous
Affairs by electronic means;

• require certain airlines to provide Customs with access to their computer
reservation systems;

• allow the Australian Fisheries Management Authority to disclose vessel
monitoring system data to Customs under the Fisheries Management Act;

• allow the Chief Executive Officer of Customs to authorise a person to perform
the functions of a Customs officer by reference to their position or office even if
that position or office does not exist at the time of making the authorisation;

• tighten provisions allowing the Chief Executive Officer of Customs to authorise
the carriage of approved firearms and personal defence equipment by Customs
officers for the safe exercise of powers conferred under the Customs Act and
other Acts;

• restore the power to arrest persons who assault, resist, molest, obstruct or
intimidate a Customs officer in the course of his or her duties, which was
inadvertently removed by the Criminal Code Amendment (Theft, Fraud, Bribery
and Related Offences) Act 2000;

• include the Australian Bureau of Criminal Intelligence as a Commonwealth
agency for the purposes of section 16 of the Customs Administration Act; and

• provide that certain undeclared dutiable goods found in the unaccompanied
personal and household effects of a person are forfeited goods.

The bill also contains a saving provision.

Strict liability offences
Various provisions

A number of amendments proposed by this bill will create criminal offences of
strict liability. These provisions include proposed new subsections 64AB(3AE),
64ACD(2) and 213A(6) of the Customs Act 1901, and proposed new section 245N
of the Migration Act 1958.
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Proposed subsection 64AB(3) of the Customs Act 1901 concerns the provision to
Customs of a report where cargo is intended to be kept on board a ship or aircraft
for on-shipment outside Australia. Proposed section 64ACD of the Customs Act
1901 concerns the provision to Customs of a report of passengers and crew on ships
or aircraft arriving in Australia from overseas. Proposed section 245N of the
Migration Act 1958 concerns the provision of a similar report to the Department of
Immigration and Multicultural and Indigenous Affairs. Proposed section 213A of
the Customs Act 1901 concerns the provision to Customs of information about
restricted area employees.

In each case, the Explanatory Memorandum merely notes the fact that these
provisions create offences of strict liability, but provides no reason for this
departure from the normal practice � ie that criminal liability should be imposed
only on someone who acts intentionally or recklessly. The Committee, therefore,
seeks the Attorney-General�s advice as to why these provisions create offences of
strict liability.

Pending the Attorney�s response, the Committee draws Senators� attention to these
provisions as they may be considered to trespass unduly on personal rights and
liberties, in breach of principle 1(a)(i) of the Committee�s terms of reference.

Relevant extract from the response from the Minister

I refer to the Scrutiny of Bills Alert Digest No. 3 of 2002, particularly the matters
relating to the Border Security Legislation Amendment Bill 2002 (�the Border
Security Bill�). Specifically, the Committee has asked for advice on the creation of
criminal offences of strict liability, and the reason for introducing amendments to
section 189A of the Customs Act 1901 (�the Act�) and their effect, if any, on
safeguards previously established in relation to the carriage of firearms by Customs
officers.

Creation of criminal offences of strict liability

Proposed new subsections 64AB(3AE), 64ACD(3) and 213A(6) of the Act, and
proposed new section 245N(3) of the Migration Act 1958 will create criminal
offences of strict liability. The provisions relate to a failure to provide a cargo report
of in-transit cargo, a report of passengers and crew, or information about people
working in restricted areas.

Strict liability offence regimes are common across jurisdictions to encourage
compliance with regulatory requirements ranging from speeding offences to not
being able to substantiate entitlement to diesel fuel rebate. Strict liability offences are
appropriate in a regulatory context because there is a legitimate expectation that
persons to whom regulatory requirements apply will take care to ensure compliance.
The approach in this Bill reflects overall Government policy on strict liability. Strict
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liability is a deliberate (and necessary) policy to ensure that Customs has access to
information critical to protection of Australia�s border. The penalties for these
offences are relatively modest. The pecuniary penalties involved range from a
maximum of 30 penalty units to a maximum of 60 penalty units. No term of
imprisonment is imposed in relation to any of the offences.

While the conduct that is the subject of each offence may not appear significant
when viewed in isolation, there are significant consequences for the community
where the regulatory framework is breached. There is significant risk to the
community if prohibited imports such as narcotics and weapons are not stopped at
the border. The proposed controls are designed around early identification and
intervention of high-risk cargo and passengers or crew.

Customs uses risk assessment to fulfil its border protection and revenue collection
responsibilities. The information provided to Customs is the basis of the risk
assessment. This information is provided to Customs by the report of cargo and the
report of passengers and crew on ships and aircraft.  Failure to provide information
affects a Customs officer�s ability to conduct a proper risk assessment, in the same
way that false or misleading information also impedes proper risk assessment.
Consequently, inaccurate risk assessments can allow prohibited imports, such as
narcotics and weapons, illegally into the community and the capacity to monitor the
movement of goods on behalf of other countries, or as required by international
agreement, is limited.

The Government believes that the risks to the community justify the introduction of
strict liability offences for breaches of the regulatory mechanisms designed to reduce
those risks.

The defences in the Criminal Code, as it applies to the Customs Act, will be
available for the offences of strict liability introduced by the Border Security Bill.
This includes the defence of mistake of fact.

Failure to provide report of in-transit cargo

Where imported cargo is intended to be discharged in Australia that cargo is required
to be reported to Customs. In the case of cargo to be discharged from a vessel, the
report is to be made to Customs not later than 48 hours before the ship�s arrival at
the port if its journey from the last port outside Australia is likely to take 48 hours or
more. If the journey is likely to take less than 48 hours, the report must be provided
not later than 24 hours before its arrival. In the case of cargo to be discharged from
an aircraft, if the report is made by document the report must be made within three
hours after the arrival of the aircraft at the first Australian airport and if it is to be
made by computer, it must be made at least two hours before the arrival of the
aircraft in Australia.

If a report of cargo intended to be discharged is not made to Customs, while there is
no offence provision, Customs can refuse to grant permission to unship the goods.
However, since in-transit goods are not going to be landed in Australia, this sanction
is not available where an operator fails to make a cargo report. Where no report is
made, goods that may pose a risk to the community or may be used as part of a
terrorist threat may be illegally discharged and enter Australia. Similarly, the cargo
in Australian ports cannot be monitored on behalf of other countries or as required
by international agreements.
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Strict liability offences for the reporting of cargo to be discharged in Australia will
be introduced to the Customs Act as a result of amendments by the Customs
Legislation Amendment and Repeal (International Trade Modernisation) Act 2001
(�the ITM Act�) (which are yet to commence).

Failure to provide report of crew and passengers

This proposal seeks to require operators of ships and aircraft arriving from a place
outside Australia to provide Customs and the Department of Immigration and
Multicultural and Indigenous Affairs (�DIMIA�) with an advance report of
passenger and crew information.

Advance passenger and crew information means information collected by an airline
from a passenger or crew member at check-in and forwarded to the border control
agency in the destination country. The information consists of: Name; Date of Birth;
Sex; Travel Document (Passport) number; and Issuing Authority. These data
elements are contained in any passport and will be required when the passenger
arrives in Australia.

The reporting of information to Customs is primarily done electronically. The Chief
Executive Officer (�CEO�) of Customs will approve an electronic system for each
operator. As a fallback mechanism in the event that the approved system is not
working for whatever reason, the operator may report by another electronic means
eg, fax or email, or may report by document. Operators will therefore have a variety
of means by which to comply with the obligation to report.

It is a difficult and complicated process to identify the high-risk passenger or crew
member. Advanced passenger and crew information facilitates the pre-arrival risk
management capability for border control agencies. Such a requirement will
significantly enhance Customs and DIMIA�s ability to conduct checks on the
passengers and crew arriving in Australia and identify, prior to arrival, persons who
may be likely to import prohibited goods or breach other Commonwealth laws,
including those against terrorism. This proposal is consistent with developments in
the USA, UK and Canada.

This proposal to include a strict liability offence for failing to provide advance
reports of passenger and crew, is consistent with offences that apply to other
electronic reporting requirements within the Customs Act that are applicable to air
and sea cargo. Further, existing section 64AC of the Customs Act requires a
passenger and crew report to be given to Customs and it is an offence not to provide
such a report.  Prior to the commencement of the Criminal Code, the passenger and
crew reporting requirements were strict liability provisions and (once amended by
the ITM Act) will again be strict liability. There is therefore no departure from the
existing position.

In view of the foregoing it is considered appropriate that failing to provide an
advance report of passengers and crew should be a strict liability offence.

Failure to provide information about people working in restricted areas

In accordance with the provisions of the Air Navigation Regulations 1947 most
people working at international airports in Australia with access to restricted areas
require a security clearance and wear an Aviation Security Identification Card
(�ASIC�) indicating that they have been security cleared. Under these Regulations
employers are authorised to issue such identification cards to their employees.
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However, not all employees of retail businesses located within the restricted areas of
an international airport are required to have an Aviation Security Identification Card.

The presence of these people in the restricted or sterile area of international airports
can pose a threat to the integrity and security of the border. There are many
examples, both in Australia and overseas, of such employees acting in concert with
passengers and/or crew members to import or export prohibited goods.

Under this proposal employers of persons working within restricted areas but not
issued with ASICs, will be required to provide information to Customs. This
information must be provided to an authorised officer and consists of the name and
address of the person, the person�s date and place of birth and other information
prescribed by the regulations. It will be a strict liability offence for an employer to
fail to provide this information.

The Quarantine Act 1908 has a strict liability offence for failing to produce
documents requested by a Quarantine officer (section 38 refers). Under section 50 of
the Excise Act 1901, manufacturers must keep records and on demand produce them
to the requesting officer.

Under this proposal the employer will have seven days from the employment of a
person who will work in a restricted area, to provide the information to an authorised
Customs officer.

In view of the above, and given the regulatory nature of the provision, it is
considered appropriate that failing to provide information about people working in
restricted areas should be a strict liability offence.

The Committee thanks the Minister for this response.

Rights and liberties and the carrying of firearms
Proposed new subsection 89A(1)

Proposed new subsection 189A(1) of the Customs Act 1901, to be inserted by item 1
of Schedule 10 to this bill, makes provision for officers of Customs to carry
firearms.

Section 189A was originally inserted into the Customs Act 1901 by the Border
Protection Legislation Amendment Act 1999. The Committee expressed some
concerns about that provision in Alert Digest No. 15 of 1999. In its Eighteenth
Report of 1999, the Committee was satisfied with the response it received to its
concerns.
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The Explanatory Memorandum states that the purpose of these amendments is �to
tighten the various provisions and accommodate the various circumstances where
the CEO considers it appropriate for an officer to be issued with personal defence
equipment and firearms�. It is therefore proposed that:

• firearms be issuable to Customs officers to enable the safe exercise of powers
conferred on them under the Customs Act and any other Act;

• firearms continue to be issued to enable the boarding of either a foreign or
Australian ship that has been chased; and

• the restriction that only the commander of a Customs vessel issue firearms to
officers under his or her command be removed � under the amendments,
firearms will now be issued by an authorised arms issuing officer.

In responding to the Committee�s concerns in Alert Digest No. 15 of 1999, the
Minister for Immigration and Multicultural Affairs emphasised the safeguards to be
introduced to ensure that the risks involved in the use of weapons in these
circumstances by persons other than trained police officers were kept to a minimum.
The Committee seeks the Attorney-General�s advice as to the reason for now
introducing these amendments, and their effect, if any, on the safeguards previously
referred to.

Pending the Attorney�s response, the Committee draws Senators� attention to these
provisions as they may be considered to trespass unduly on personal rights and
liberties, in breach of principle 1(a)(i) of the Committee�s terms of reference.

Relevant extract from the response from the Minister

The proposed amendments to the Act and the Customs Regulations 1926 (�the
Regulations�) consolidate and tighten the Chief Executive Officer�s powers to
authorise the carriage of firearms and personal defence equipment by Customs
officers.

These amendments do not seek to expand the current powers of Customs officers or
the circumstances in which officers carry approved firearms, they will however
permit increased use of personal defence equipment. These amendments will not in
any way obviate the safeguards previously established, which ensure that the risks
involved in the use of weapons will be kept to a minimum.

Current legislation

Currently both the Act and the Regulations allow the CEO of Customs to authorise
the carriage of firearms and personal defence equipment. Section 189A of the Act
specifically allows Customs officers in Customs vessels to carry firearms and
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personal defence equipment but (subsection 189A(4)) also recognises the powers
given to the CEO under regulation 194.

Regulation 194 allows the CEO of Customs to authorise the carriage of firearms by
any officer. The use of this regulation has been limited to circumstances where
Customs officers on patrol in remote areas carry firearms for protection from
wildlife such as wild buffalo, feral pigs and crocodiles.

These amendments will consolidate the powers into a single legislative framework.
The amendments will also provide for Customs officers to carry firearms and
personal defence equipment when carrying out functions under other
Commonwealth Acts such as the Migration Act 1958, the Quarantine Act 1908, the
Fisheries Management Act 1991 and the Environment Protection and Biodiversity
Conservation Act 1999.

The amendments will also permit Customs officers to use personal defence
equipment as defined in subsection 189A(5) of the Act in specific operational
circumstances, for example when executing a search warrant.

It is more effective and efficient to have a single system within Customs legislation,
which deals with the carriage of firearms and personal defence equipment. If the
proposal is accepted then Customs Regulation 194 would be repealed.

Safeguards

Consistent with the position outlined by the Minister for Immigration and
Multicultural Affairs in 1999, Customs has established safeguards for the carriage of
firearms and personal defence equipment. This has been done with the assistance of
the Australian Federal Police (�AFP�).

All Customs marine officers now undergo rigorous training in the use of force as
prescribed by the AFP. This training is based on conflict de-escalation and conflict
management. These matters are documented in the Customs National Marine Unit
Manual �Operational Safety and General Instructions�. Along with the new training
procedures, new systems have been developed for the management and control of
firearms as well as for items of personal defence equipment in accordance with
CEO Direction No.1 of 2000, which was issued by the CEO under subsection
189A(2) of the Act.

Based on these experiences Customs is proposing to extend this legislative regime
for the control and management of firearms and personal defence equipment to the
remaining circumstances where such equipment is used. These changes will not
trespass unduly on personal rights and liberties. The intention is to consolidate but
not expand existing powers.

I trust this advice addresses the Committee�s concerns satisfactorily.

The Committee thanks the Minister for this response.



154

Coal Industry Repeal (Validation of Proclamation) Act
2002

Introduction

The Committee dealt with the bill for this Act in Alert Digest No. 2 of 2002, in
which it made various comments. The Minister for Industry, Tourism and
Resources has responded to those comments in a letter dated 21 March 2001.

Although this bill has now been passed by both houses of Parliament (and received
Royal Assent on 4 April 2002) the response may, nevertheless, be of interest to
Senators. A copy of the letter is attached to this report. An extract from the Alert
Digest and relevant parts of the Minister�s response are discussed below.

Extract from Alert Digest No. 2 of 2002

This bill was introduced into the House of Representatives on 20 February 2002 by the
Minister for Industry, Tourism and Resources. [Portfolio responsibility: Industry,
Tourism and Resources]

The bill proposes to validate the commencement of the Coal Industry Repeal Act
2001 on 1 January 2002 as intended by the Proclamation signed by the Governor-
General in Executive Council on 20 December 2001. This validation is necessary as
a result of the failure to gazette the Proclamation before 1 January 2002. The
validation of the 1 January 2002 commencement date will also validate all actions
taken on the assumption that the Act commenced on that date.

Retrospective commencement
Subclause 2(1)

Subclause 2(1) of this bill provides that clauses 3, 4 and 5 are to commence
retrospectively on 31 December 2001. The Explanatory Memorandum states that
the purpose of these provisions is to validate a purported Proclamation which, as a
result of an oversight, was not published in the Gazette until 1 February 2002. This
oversight was previously noted by the Committee in Alert Digest No. 1 of 2002 in
which it sought further advice from the Minister.
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Any person who might have been affected by the Proclamation has, apparently,
acted as if it were valid. It seems, therefore, that the retrospective commencement of
the Act will not act to disadvantage any person. The Committee seeks the
Minister�s confirmation that no-one will be disadvantaged by the Act�s
retrospective commencement.

Pending the Minister�s confirmation, the Committee draws Senators� attention to
these provisions as they may be considered to trespass unduly on personal rights
and liberties, in breach of principle 1(a)(i) of the Committee�s terms of reference.

Relevant extract from the response from the Minister

Thank you for your letter of 14 March 2002 concerning the Coal Industry Repeal
(Validation of Proclamation) Bill 2002 (the Bill), which has now been passed by
Parliament.

As I explained in my response to the Committee�s comments in Alert Digest 1/02,
the Bill aims to correct an administrative oversight, namely the omission to Gazette,
prior to 1 January 2002, the Governor-General�s Proclamation setting the
commencement date of the Coal Industry Repeal Act 2001 (the Act) at 1 January
2002. The Act implements, for the Commonwealth�s part, the dissolution of the Joint
Coal Board and its replacement by Coal Services Pty Ltd.

Based on feedback from NSW, legal and other advice, I understand that those
affected acted as if the Proclamation was valid. When the omission was realised, my
Department worked with the NSW Government and Coal Services Pty Ltd to
develop a remedy that did not disadvantage those affected and which provided them
with the confidence to continue to act as if the Proclamation was valid.

These parties fully supported the approach encompassed in the Bill. I understand that
Coal Services Pty Ltd�s consideration also took into account the need for a solution
that did not disadvantage its owners � who represent employers and employee�s in
the NSW coal industry � its management and its staff. As such, I consider that the
interests of all those affected have been taken into account, wither directly or
indirectly, and that no one should be disadvantaged by the retrospective
commencement provisions of the Bill.

The Committee thanks the Minister for this response.
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Criminal Code Amendment (Anti-hoax and Other
Measures) Act 2002

Introduction

The Committee dealt with the bill for this Act in Alert Digest No. 1 of 2002, in
which it made various comments. The Attorney-General responded to those
comments in a letter dated 8 March 2002.

In its Second Report of 2002, the Committee sought further advice from the
Attorney-General in relation to retrospectivity. The Attorney-General responded in
a letter dated 15 March 2002.

In its Third Report of 2002, the Committee sought an assurance from the Attorney-
General that the bill will not be used as a precedent for the retrospective creation of
criminal offences in other circumstances. The Attorney-General has responded in a
letter dated 4 April 2002.

Although this bill has now been passed by both houses of Parliament (and received
Royal Assent on 4 April 2002) the response may, nevertheless, be of interest to
Senators. A copy of the letter is attached to this report.

An extract from the Third Report and relevant parts of the Attorney-General�s
response are discussed below.

Extract from Alert Digest No. 1 of 2002

This bill was introduced into the House of Representatives on 13 February 2002 by the
Attorney-General. [Portfolio responsibility: Attorney-General]

The bill proposes to amend:

• the Criminal Code Act 1995 to add new offences relating to the sending of
dangerous, threatening and hoax material through the post or similar services;
and

• the Crimes Act 1914 to replace existing outdated postal offences.
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The bill proposes that federal offences cover the use of all postal and other like
services, not just Australia Post as at present. The bill also increases the penalties
for the offences of sending threatening, dangerous or hoax material through postal
and similar services to more appropriate levels which reflect the harm that can be
caused by material.

Legislation by press release
Schedule 1

Schedule 1 to this bill proposes to amend the Criminal Code by creating a new
offence dealing with the use of the post to send hoax material. These amendments
are expressed to commence at 2pm on 16 October 2001, thus retrospectively
creating a criminal offence. The justification given for this retrospectivity (as set out
in the Explanatory Memorandum) is that this is the time and date at which the Prime
Minister publicly announced that he would introduce such provisions.

Notwithstanding the seriousness of the conduct at which this bill is directed, the
retrospective creation of a criminal offence is similarly a serious matter. The bill
itself is a very clear example of �legislation by press release� � a practice which the
Committee has consistently brought to the attention of Senators. As the Committee
has previously noted, �the fact that a proposal to legislate has been announced is no
justification for treating that proposal as if it were enacted legislation�.

The Committee draws Senators� attention to this provision, as it may be considered
to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of
the Committee�s terms of reference.

Relevant extract from the response from the Attorney-General
dated 8 March 2002

The Committee observed that the retrospective creation of a criminal offence is a
serious matter and further stated that the announcement of a proposal to legislate
provides no justification for treating that proposal as if it were enacted legislation.
The Government agrees that the retrospective creation of an offence is a serious
matter. However, in the case of the new hoax offence there are exceptional
circumstances justifying retrospectivity. During October 2001, hoaxes were causing
significant concern and disruption. Following the terrorist attacks of 11 September
2001, police investigated over 3000 incidents involving suspicious packages of
which over 1000 involved anthrax hoaxes. As a result of these hoaxes, mail centres
and offices had to be decontaminated, security measures enhanced and emergency
services diverted from other duties. These false alarms cost the community both in
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terms of unnecessary use of public resources and in terms of increased fear and
anxiety.

As stated in the Explanatory Memorandum, it was necessary to ensure that such
conduct was adequately deterred in the period before the resumption of Parliament.
The Prime Minister�s announcement of 16 October 2001 provided this deterrence.
The Prime Minister�s announcement was in very clear terms, and received
immediate, widespread publicity. The amendments operate only from the time of
that announcement.

It has been accepted that amendments to taxation law may apply retrospectively
where the Government has announced, by press release, its intention to introduce a
Bill to amend taxation law, and the Bill is introduced within 6 months after the date
of the announcement (Senate Resolution of 8 November 1988). The new hoax
offence was introduced within 4 months after the date of the Prime Minister�s
announcement.

An additional consideration is that there is no circumstance in which the perpetration
of a hoax that a dangerous or harmful thing has been sent could be considered a
legitimate activity in which a person was entitled to engage pending these
amendments. The amendments do not retrospectively abrogate a legitimate right or
entitlement. For all these reasons, the retrospective application of these amendments
is not considered to contravene fundamental principles of fairness or due process.

The Committee thanks the Attorney-General for this response which acknowledges
that the retrospective creation of an offence is a serious matter. Specifically, the
Attorney draws attention to the apparently analogous practice of legislation by press
release when retrospectively amending taxation law, and states that there are no
circumstances in which perpetrating a hoax �could be considered a legitimate
activity� and that, therefore, the amendments �do not retrospectively abrogate a
legitimate right or entitlement�.

The Committee has often expressed concern at the prevalence of �legislation by
press release� in amendments to taxation law. Taxation law is concerned with
financial arrangements, and appropriate behaviour in relation to them. Imprecision
in the commencement of amendments may have behavioural and financial
consequences. Taxation law is essentially regulatory in nature. However, these
amendments propose to retrospectively create criminal offences � a much more
serious issue when considering the merits of retrospectivity. The practices
developed for amending taxation law are not an appropriate precedent for
amendments which go to criminal responsibility.
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In addition, while it is undeniable that perpetrating a hoax cannot be considered a
�legitimate� activity, what this bill proposes to do is retrospectively declare it to be
�criminal� activity � again, a different, and more serious, issue of principle. Not
every �illegitimate� activity is �criminal� activity. Declaring something
�illegitimate�, and then retrospectively declaring it to be a crime, would seem to
establish an unfortunate and undesirable precedent. A crime may be created by a
simple announcement. The Committee asks the Attorney-General to reconsider
these provisions so that, before they become law, they can be adequately scrutinised
by both the House of Representatives and the Senate.

For these reasons, the Committee continues to draw Senators� attention to this
provision, as it may be considered to trespass unduly on personal rights and
liberties, in breach of principle 1(a)(i) of the Committee�s terms of reference.

Relevant extract from the response from the Attorney-General
dated 15 March 2002

I wish to reiterate that the terms of the anti-hoax offence and its retrospectivity were
very clearly foreshadowed by the Prime Minister on 16 October 2001. The new
offence is very similar to the existing Crimes Act 1914 offence, with complete
overlap in most circumstances that are likely to arise. I also note that the Prosecution
Policy of the Commonwealth, and the public interest test that it incorporates, will
apply to any proposed prosecution of this offence.

The Committee thanks the Attorney-General for this further response, but reiterates
its concern at the use of retrospectivity in the creation of criminal offences.
Ultimately, this is an issue best left for resolution by the Senate. The Committee
seeks the Attorney-General�s assurance that these provisions will not be used as a
precedent for the retrospective creation of criminal offences in other circumstances.

Given the seriousness with which it views the retrospective creation of criminal
liability, the Committee continues to draw Senators� attention to this provision, as it
may be considered to trespass unduly on personal rights and liberties, in breach of
principle 1(a)(i) of the Committee�s terms of reference.
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Relevant extract from the response from the Attorney-General
dated 4 April 2002

I can assure the Committee that the Government will not use this Bill as a precedent
for the retrospective creation of criminal offences. As stated in the Explanatory
Memorandum to the Bill, the Government does not lightly pursue retrospective
criminal laws. An offence would only be made retrospective after careful
consideration on a case by case basis and only where there are special circumstances
necessitating retrospectivity, as there were in relation to the new hoax offence.

The Committee thanks the Attorney-General for this further response.
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Financial Corporations (Transfer of Assets and
Liabilities) Amendment Bill 2002

Introduction

The Committee dealt with this bill in Alert Digest No. 3 of 2002, in which it made
various comments. The Parliamentary Secretary to the Treasurer has responded to
those comments in a letter dated 23 April 2002. A copy of the letter is attached to
this report. An extract from the Alert Digest and relevant parts of the Parliamentary
Secretary�s response are discussed below.

Extract from Alert Digest No. 3 of 2002

This bill was introduced into the Senate on 12 March 2002 by the Parliamentary
Secretary to the Treasurer. [Portfolio responsibility: Treasury]

The bill proposes to amend the Financial Corporations (Transfer of Assets and
Liabilities) Act 1993 to extend the sunset clause, from 30 June 2001 to 30 June 2003,
for foreign banks obtaining a banking authority in order to be eligible for
concessional tax treatment when transferring assets and liabilities. The bill also
extends the deadline to effect any subsequent transfer of assets and liabilities from
30 June 2004 to 30 June 2006.

Retrospective commencement
Clause 2

By virtue of clause 2 of this bill, all of its provisions will commence retrospectively
on 1 July 2001. It appears from the Explanatory Memorandum that these provisions
will not prejudice any person, but this is by no means clear. The Committee,
therefore, seeks the Treasurer�s confirmation that the bill�s retrospective
commencement will not act to the disadvantage of any person.

Pending the Treasurer�s confirmation, the Committee draws Senators� attention to
this bill as it may be considered to trespass unduly on personal rights and liberties,
in breach of principle 1(a)(i) of the Committee�s terms of reference.
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Relevant extract from the response from the Parliamentary
Secretary

The retrospective application of clause 2 of the bill extends the sunset clause from 1
July 2001 until June 2003 for banks obtaining a banking authority in order to be
eligible for concessional tax treatment when transferring assets and liabilities. The
effect of the retrospective commencement of clause 2 is to the advantage of foreign
banks by extending the tax concession to foreign bank branches transferring their
assets and liabilities.

I have been advised that there will be no increased tax burden or a reduction of
banking services due to the commencement of clause 2. I have also been advised that
foreign banks changing to a branch structure will allow foreign banks to conduct
their business with a more efficient operating structure and provides a consumer
protection benefit of foreign banks operating with a branch structure having to
comply with a greater range of prudential requirements than a subsidiary.

In summary, it is considered that there will be no disadvantage created by the
retrospective commencement of clause 2 of the Financial Corporations (Transfer of
Assets and Liabilities) Amendment Bill 2002.

The Committee thanks the Parliamentary Secretary for this response.
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Financial Services Reform Act 2001

Introduction

The Committee dealt with the bill for this Act in Alert Digest No. 6 of 2001, in
which it made various comments. The Minister for Financial Services and
Regulation responded to those comments in a letter dated 7 August 2001. The
response was reported in the Committee�s Ninth Report of 2001.

In its Alert Digest No. 11 of 2001, the Committee sought advice regarding an
amendment made to proposed new section 854B. The Parliamentary Secretary to
the Treasurer has responded in a letter dated 13 May 2002.

Although this bill has now been passed by both houses of Parliament (and received
Royal Assent on 27 September 2001) the response may, nevertheless, be of interest
to Senators. A copy of the letter is attached to this report. An extract from the Alert
Digest No. 11 of 2001 and relevant parts of the Parliamentary Secretary�s response
are discussed below.

Amendment commented on in Alert Digest No. 11 of 2001

Henry VIII clause
Proposed new section 854B

This bill proposes a number of amendments to the law relating to financial services and
markets. The Committee considered the bill in Alert Digest No. 6 of 2001 in which it
sought the Minister�s advice in relation to certain matters, and has reported on that advice
in its Ninth Report of 2001.

On 22 and 23 August 2001, the Senate agreed to amend the bill. Most of these amendments
raised no issues within the Committee�s terms of reference. However, amendment (36)
proposes to insert a new section 854B in the Corporations Act 2001. This provision states
that regulations may exempt a person or class of persons from the provisions of the
relevant Part of the Act, or provide that that Part applies as if specified provisions �were
omitted, modified or varied as specified in the regulations�.

This provision would seem to authorise the modification of the application of primary
legislation by regulation. In the absence of an explanation, the Committee seeks the
Minister�s advice as to why it is appropriate that regulations are able to affect the
operation of primary legislation in these circumstances.
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Pending the Minister�s advice, the Committee draws Senators� attention to this
provision, as it may be considered to delegate legislative power inappropriately, in
breach of principle 1(a)(iv) of the Committee's terms of reference.

Relevant extract from the response from the Parliamentary
Secretary

You have also requested information on section 854B. This section contains a
regulation making power which enables exemption and modifications to be made to
the application of Part 7.4 of the Corporations Act 2001 (limits on involvement with
licensees), to allow flexibility in applying the provisions in this Part. As you would
be aware, Part 7.4 contains a range of measures that relate to limits on control of
certain licensees, a requirement that those involved in markets and clearing and
settlement facilities be fit and proper and also record keeping requirements.

The regulation making power was primarily inserted to ensure that in the case of
limits on control, the provisions did not prevent licensees structuring their businesses
in ways which would, on the face of the legislation, be prohibited and which would
on every occasion require a ministerial decision. The particular circumstance
contemplated was where the licence is held by a wholly owned subsidiary company.
The explanatory memorandum to the amendment indicates that the regulation
making power is only intended to be used in exceptional circumstances.

I trust this information will be of assistance to you.

The Committee thanks the Parliamentary Secretary for this response.
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Financial Services Reform (Consequential Provisions) Act
2001

Introduction

The Committee dealt with the bill for this Act in Alert Digest No. 7 of 2001, in
which it made various comments. The Minister for Financial Services and
Regulation responded to those comments in a letter dated 7 August 2001.

In its Ninth Report of 2001, the Committee sought further advice from the Minister
in relation to no review of decisions. The Parliamentary Secretary to the Treasurer
has responded in a letter dated 13 May 2002.

Although this bill has now been passed by both houses of Parliament (and received
Royal Assent on 27 September 2001) the response may, nevertheless, be of interest
to Senators. A copy of the letter is attached to this report. An extract from the Ninth
Report of 2001 and relevant parts of the Parliamentary Secretary�s response are
discussed below.

Extract from Alert Digest No. 7 of 2001

This bill was introduced into the House of Representatives on 7 June 2001 by the
Minister representing the Minister for Financial Services and Regulation.  [Portfolio
responsibility: Treasury]

Part of a package of bills to complement the Financial Services Reform Bill 2001,
the bill proposes consequential amendments to 26 Acts and proposed Acts to
provide for the transition to the new financial services regulatory regime.

The bill also proposes the repeal of the Insurance (Agents and Brokers) Act 1984;
and the repeal of the proposed Corporations (Futures Organisations Levies) Act
2001 and the proposed Corporations (Securities Exchanges Levies) Act 2001 two
years after the commencement of Schedule 1 to the proposed Financial Services
Reform Act 2001.

No review of decisions
Schedule 1, item 1

Item 1 in Schedule 1 to this bill provides that certain decisions are not decisions to
which the Administrative Decisions (Judicial Review) Act 1977 (the ADJR Act)
applies.
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The Explanatory Memorandum simply notes that these amendments will ensure that
decisions of the Securities Exchanges Guarantee Corporation under Part 7.5 of the
Corporations Act 2001 (which deal with compensation arrangements), and
decisions by the Minister under Division 1 of Part 7.4 of the Corporations Act
(dealing with the 15 percent voting power limitation on prescribed market and
clearing and settlement facility licensees) will not be subject to review under the
ADJR Act.

The Committee seeks the Minister�s advice as to why these particular decisions
should not be subject to review under the ADJR Act.

Pending the Minister�s advice, the Committee draws Senators� attention to this
provision, as it may be considered to make rights, liberties or obligations unduly
dependent upon non-reviewable decisions, in breach of principle 1(a)(iii) of the
Committee�s terms of reference.

Relevant extract from the response from the Minister dated
7 August 2001

The comments in the Scrutiny of Bills Alert Digest No. 7 of 2001 regarding this Bill
relate to decisions that are not subject to review under the Administrative
Decisions (Judicial Review) Act 1977 and a number of offences of strict liability.

Item 1 of Schedule 1 of the FSR (CP) Bill provides that amendments to the
Administrative Decisions (Judicial Review) Act 1977 (the ADJR Act) will
ensure that:

• decisions by the Minister under proposed Division 1 of Part 7.4 of the
Corporations Act (the 15 per cent voting power limitation on prescribed
market and clearing and settlement facility licensees); and

• decisions of the Securities Exchanges Guarantee Corporation (the SEGC)
under, proposed Part 7.5 of the Corporations Act (compensation
arrangements)

will not subject to review under the ADJR Act.

The reason for exempting decisions of the SEGC under proposed Part 7.5 of the
Corporations Act from the application of the ADJR Act are:

• the SEGC is a wholly owned subsidiary of the Australian Stock Exchange
Limited and is responsible for administering the National Guarantee Fund
under current Part 7.10 of the current Corporations Act, and will continue
to do so under proposed Division 4 of Part 7.5 which is to be inserted in the
Corporations Act by the FSR Bill;
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- it thus operates in a commercial environment and its activities might be
unduly constrained by requirements of judicial review of its
decision-making;

• adverse decisions by the SEGC on claims against the National Guarantee
Fund will continue to be reviewable in the Federal Court and the State and
Territory Supreme Courts (proposed section 888H);

- in addition, brokers may challenge the SEGC when it seeks to enforce its right
of subrogation (under proposed section 892F) because the SEGC only has the
rights and remedies of the claimant.

The reason for exempting decisions by the Minister under proposed Division 1 of
Part 7.4 of the Corporations Act from the application of the ADJR Act is that
administrative review of decisions by a Minister that an acquisition is, or is not, in
the national interest is inappropriate.

The national interest test is included in, among other provisions, proposed section
851B which relates to the granting of an application to hold more than 15% voting
power in a prescribed market or CS (clearing and settlement) facility licensee.

This approach is consistent with the approach taken in relation to comparable
decisions under the Foreign Acquisitions and Takeovers Act 1975 (see paragraph (h),
Schedule 1 to the ADJR Act).

The Committee thanks the Minister for this response which indicates that Securities
Exchanges Guarantee Corporation (SEGC) compensation decisions under proposed
Part 7.5 of the Corporations Act should not be reviewable because the SEGC
operates in a commercial environment and its activities �might be unduly
constrained� by the imposition of review requirements. Given this, the Committee
seeks the Minister�s further advice as to what remedies are available to a claimant
who is dissatisfied with a compensation decision made by the SEGC.

Pending the Minister�s further advice, the Committee continues to draw Senators�
attention to this provision, as it may be considered to make rights, liberties or
obligations unduly dependent upon non-reviewable decisions, in breach of principle
1(a)(iii) of the Committee�s terms of reference.

Relevant extract from the further response from the
Parliamentary Secretary dated 13 May 2002

Thank you for your letter of 8 February 2002 to my adviser Ms Melissa Baldwin
concerning provisions in the Financial Services Reform Act 2001. I apologise for the
delay in responding.
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Your letter requests information as to what remedies are available to a claimant who
is dissatisfied with a compensation decision made by the Securities Exchange
Guarantee Corporation (SEGC).

Section 888H of the Financial Services Reform Act 2001 provides that where the
SEGC has disallowed a claim, the claimant may bring proceedings in the Federal
Court or a state or territory supreme court to establish a claim if the claim has been
disallowed. The provision also provides that if the SEGC has not decided the claim
within a reasonable period the claimant may bring proceedings in the Federal Court
or a state or territory supreme court to establish the claim. Section 888H includes a
time limit, provisions relating to costs and the declarations the court may make.

The Committee thanks the Parliamentary Secretary for this further response.
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Security Legislation Amendment (Terrorism) Bill 2002
[No. 2]

Introduction

The Committee dealt with this bill in Alert Digest No. 3 of 2002, in which it made
various comments. Pending a response from the Attorney-General, the Committee
received a briefing on 1 May 2002 from representatives of the Attorney-General�s
Department in relation to the Criminal Code Amendment (Espionage and Related
Offences) Bill 2002, the Security Legislation Amendment (Terrorism) Bill 2002
[No. 2] and the Suppression of the Financing of Terrorism Bill 2002. A summary of
that briefing is set out below and the proof transcript is attached to this Report.

The Attorney-General has responded to the comments of the Committee in a letter
dated 14 May 2002. Unfortunately the letter was not received in time for the
Committee to give it full detailed consideration. However, a copy of the letter is
attached to this Report for the information of Senators.

Following the extract from Alert Digest No. 3 and the relevant parts of the
Attorney-General�s response is a summary of the evidence provided to this
Committee and the Legal and Constitutional Legislation Committee.

Extract from Alert Digest No. 3 of 2002

This bill was introduced into the House of Representatives on 13 March 2002 by the
Attorney-General. [Portfolio responsibility: Attorney-General]

This bill is identical in content to the Security Legislation Amendment (Terrorism)
Bill 2002, which was introduced into the House of Representatives on 12 March 2002
by the Attorney-General. The former bill was discharged from the House of
Representatives Notice Paper on 13 March 2002 and re-introduced later on 13 March
2002.

The bill proposes to:

• amend the Criminal Code Act 1995 (the Criminal Code) to combat terrorism by
ensuring that there are criminal offences to deal with terrorism and membership
of a terrorist organisation, or other links to a terrorist organisation, may be an
offence;
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• insert a series of new terrorism offences into the Criminal Code, all of which
carry a penalty of life imprisonment;

• include a regime for the Attorney-General to proscribe an organisation that has a
specified terrorist connection or that has endangered, or is likely to endanger,
the security or integrity of the Commonwealth, and to make membership or
other specified links with such an organisation an offence;

• replace the treason offence in the Crimes Act 1914 with a new offence, framed
in accordance with contemporary drafting practice and the standard approach
under the Criminal Code; and

• propose amendments to the Australian Protective Service Act 1987 and the
Crimes (Aviation) Act 1991 to ensure that Australian Protective Service has
powers to deal with terrorist related offences, and to exercise the aircraft
security officer function on intra-state flights.

General comment

This bill is part of a legislative package designed to strengthen Australia�s counter
terrorism capabilities. While the bill expressly concerns terrorist acts, it also enables
the Attorney-General to proscribe organisations that (in his or her opinion) are
�likely to endanger� Australia�s security or integrity. The bill would penalise a
person who has �taken steps� to become a member of such an organisation and
imposes legal burdens on defendants to disprove matters. On its face, the bill seems
to introduce considerable scope for discretion in the criminal law. The Committee
intends to seek a briefing and invite comment on the provisions of this bill and
other bills in the legislative package.

Absolute liability offences
Proposed new subsections 101.2(2), 101.4(2) and 101.5(2)

Among other things, this bill proposes to insert three new provisions in the Criminal
Code. Proposed new subsections 101.2(2), 101.4(2) and 101.5(2) will create
criminal offences of absolute liability.

The Explanatory Memorandum seeks to justify this very considerable departure
from the general principle that criminal liability should depend on the accused
having acted intentionally or recklessly in the following terms (in relation to
proposed subsection 101.2(2)):
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Proposed subsection 101.2(2) provides that absolute liability applies to the provision or receipt of
training is connected with preparation for, the engagement of a person in, or assistance in a terrorist
act. This means that, as long as the person�s provision or receipt of the training was voluntary, the
person�s mental state is not relevant � Absolute liability is appropriate where fault is required to
be proven in relation to another element or other elements of the offence, and there is no legitimate
ground for the person to allow a situation to occur where the absolute liability element occurs. In
this case, a person who provides or receives training in the making or use of firearms, explosives or
weapons should be on notice that this should not be done if there is any possibility of this being
connected to a terrorist act. The person must avoid this possibility arising, and if they cannot, they
should not provide or receive the training.

While the Committee has no wish to support the provision of terrorist training or
activities, it seems that criminal liability is being imposed here on the basis of
�possible connections�: if the provision of training is possibly connected to a
terrorist act then a person commits an offence; if the possession of a thing is
possibly connected with a terrorist act then a person commits an offence. These
amendments would seem to widen the scope for criminal liability alarmingly.

The Committee draws Senators� attention to these provisions as they may be
considered to trespass unduly on personal rights and liberties, in breach of
principle 1(a)(i) of the Committee�s terms of reference.

Relevant extract from the response from the Attorney-General

The Committee indicated it had concerns regarding the creation of offences of
absolute liability in proposed sections 101.2, 101.4 and 101.5. In particular, the
Committee commented that it seems that criminal liability is being imposed on the
basis of possible terrorist connections.

I can assure the Committee that the proposed offences do not impose criminal
liability merely on the basis of possible connections to terrorist acts. The prosecution
will be required to prove beyond reasonable doubt that the �training�, �thing� or
�document� is in fact connected with preparation for, the engagement of a person in,
or assistance in, a terrorist act.

However, the application of absolute liability means that the prosecution will not
have to prove that the defendant knew that the training, thing or document was
connected with a terrorist act. Instead, it will be a defence to a prosecution for an
offence against subsections 101.2(1), 101.4(1) or 101.5(1) if the defendant proves
that he or she was not reckless with respect to the fact that the training, thing or
document was connected with a terrorist act. In other words, the application of
absolute liability and the availability of the defence have the effect of shifting the
onus of proof in relation to the defendant�s mental state from the prosecution to the
defendant.

I appreciate that this is a departure from the general principle that the prosecution is
required to prove fault on the part of the defendant. However, as demonstrated by the
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events of 11 September 2001, terrorist activities can cause enormous loss of life and
devastate communities. In these circumstances, the Government considers that
special measures to ensure the effective prosecution of persons connected to terrorist
activities are justified. I note that this approach is consistent with the United
Kingdom Terrorism Act 2000, which imposes criminal liability on a similar basis.

The Committee thanks the Attorney-General for this response. This issue is best left
for resolution of the Senate as a whole.

The Committee continues to draw Senators� attention to these provisions as they
may be considered to trespass unduly on personal rights and liberties, in breach of
principle 1(a)(i) of the Committee�s terms of reference.

Summary of evidence provided to the Senate Legal and
Constitutional Legislation Committee

The Report of the Legal and Constitutional Legislation Committee on this bill noted
that this Committee had drawn attention to these provisions as they may be
considered to trespass unduly on personal rights and liberties. The Report concluded
that this emphasised the seriousness of the issue.

The Report advised that these provisions raised significant concern in submissions
and hearings, particularly because of the high penalties and the fact that no terrorist
act need be committed. Many submissions noted that absolute liability offences
have traditionally been minor or regulatory in nature. A number of submissions
argued that the provisions were in beach of several international conventions which
provide for a right of presumed innocence.

The Report concluded that these concerns should be addressed, especially in light of
the maximum penalty of life imprisonment and the fact the the offences are broadly
defined. The Report therefore recommended that the absolute liability elements in
these offences should be removed, but that recklessness as to a result should be
enough for a conviction, with the onus of proof on the prosecution.
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Creation of criminal liability by declaration
Proposed new sections 102.2 and 102.4

Proposed new section 102.2 of the Criminal Code will permit the Attorney-General,
by written declaration, to declare an organisation to be a proscribed organisation.
Proposed new section 102.4 then creates various criminal offences relating to the
activities of a proscribed organisation. It may therefore be said that the Attorney-
General effectively creates criminal liability by the making of a declaration under
new section 102.2.

The Explanatory Memorandum suggests that the lawfulness of the Attorney-
General�s decision making process and reasoning under section 102.2 is subject to
judicial review under the Administrative Decisions (Judicial Review) Act 1977.
However, it is arguable that the exercise of the Attorney�s discretion is more of a
legislative function than an administrative one, and that it should be subject to
Parliamentary scrutiny rather than consideration under the ADJR Act. The
Committee, therefore seeks the advice of the Attorney as to why section 102.2
declarations are not subject to Parliamentary scrutiny.

Pending the Attorney�s response, the Committee draws Senators� attention to these
provisions as they may be considered to insufficiently subject the exercise of
delegated legislative power to Parliamentary scrutiny, in breach of principle 1(a)(v)
of the Committee�s terms of reference.

Relevant extract from the response from the Attorney-General

The Committee sought my advice as to why proscribed organisations declarations
made under proposed new section 101.2 of the Criminal Code are not subject to
Parliamentary scrutiny. A declaration could only be made under section 102.2 if the
Attorney-General has an objective, reasonable, basis for concluding that the
organisation or a member has committed a terrorism offence, that the proscription
will give effect to a United Nations Security Council decision that the organisation is
an international terrorist organisation or that the organisation is likely to endanger
the security or integrity of the Commonwealth or another country. It is appropriate
that this decision be made by the Attorney-General because it concerns the security
and safety of Australians, which is one of the Government's primary responsibilities.

The Attorney-General�s decision to declare an organisation to be a proscribed
organisation is open to judicial review on the full range of grounds under the
Administrative Decisions (Judicial Review) Act 1977 (ADJR Act). These grounds
include failure to accord natural justice, failure to consider a relevant matter and
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unreasonableness. The ADJR Act provides a specific avenue for proscribed
organisations to seek an independent review of the Attorney�s decision.

The Committee thanks the Attorney-General for this response. This issue is best left
for resolution of the Senate as a whole.

The Committee continues to draw Senators� attention to these provisions as they
may be considered to insufficiently subject the exercise of delegated legislative
power to Parliamentary scrutiny, in breach of principle 1(a)(v) of the Committee�s
terms of reference.

Summary of evidence provided to the Senate Legal and
Constitutional Legislation Committee

The Report of the Legal and Constitutional Affairs Legislation Committee on this
bill noted that these provisions raised the most concerns in submissions and public
hearings. In relation to this Committee�s concerns about the insufficient exercise of
delegated legislative power to Parliamentary scrutiny, the following points were
made:

• the Attorney-General�s power may be delegated to any Minister, even the most
junior;

• judicial review under the Administrative Decisions (Judicial Review) Act is
inadequate because it is not a review of the merits of a decision, review is
available only on narrow grounds, and courts have been reluctant to review
decisions based on national security;

• some submissions suggest that a court should decide if an organisation should
be proscribed;

• review of the merits of proscription by the Courts was also suggested;

• a sunset clause on proscriptions was also suggested, followed by a review; and

• other submissions advocated Parliamentary involvement, either by disallowance
of the Attorney-General�s declarations or by determining proscriptions itself.
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The Report noted that this Committee had raised the option of Parliamentary
scrutiny of proscriptions. It then recommended that the present proscription
provisions not proceed. It did not, however, expressly conclude or recommend that
Parliament be involved in proscription procedures. It recommended merely that new
procedures be developed within certain criteria.

Strict liability offence
Proposed new subsection 102.4(2)

Proposed new subsection 102.4(2) of the Criminal Code will create an offence of
strict liability. The Explanatory Memorandum seeks to justify this on the basis that
�it is not legitimate to be a member of, or have links with, an organisation of a kind
that could be proscribed.� This justification appears to beg the question of when
strict criminal liability should be imposed, and to confuse some form of �moral�
legitimacy with conduct that is contrary to the law. The Committee, therefore, seeks
the Attorney�s advice as to why a person should be strictly liable for an offence
under subsection 102.4

Pending the Attorney�s response, the Committee draws Senators� attention to these
provisions as they may be considered to trespass unduly on personal rights and
liberties, in breach of principle 1(a)(i) of the Committee�s terms of reference.

Relevant extract from the response from the Attorney-General

The Committee also sought my advice as to why a person should be strictly liable for
an offence against proposed section 102.4 of the Criminal Code. Under proposed
subsection 102.4(2), strict liability applies to the circumstance that the organisation
is a proscribed organisation. The application of strict liability to this element of the
offence means that the prosecution will not have to prove that the defendant knew
that the organisation had been declared to be a proscribed organisation. However, it
will be a defence to a prosecution for an offence against subsection 102.4(1) if the
defendant proves that he or she neither knew nor was reckless as to the existence of
the grounds for proscribing the organisation. Likewise, a person who moves
immediately to cease to be a member of an organisation after it has been proscribed
also has a defence.

The application of strict liability and the availability of the defence in proposed
subsection 102.4(3) will ensure that the commission of the offence depends on the
defendant's awareness of the fact that the organisation is involved in terrorist
activities or is a threat to national security rather than on the defendant�s awareness
of the fact that the organisation has been declared to be a proscribed organisation. If
the prosecution was required to prove that the defendant knew that an organisation
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had been declared to be a proscribed organisation, defendants with knowledge of the
terrorist activities of an organisation would be able to escape liability by
demonstrating they were not aware of the organisation's proscription.

The Committee thanks the Attorney-General for this response. This issue is best left
for resolution of the Senate as a whole.

The Committee continues to draw Senators� attention to these provisions as they
may be considered to trespass unduly on personal rights and liberties, in breach of
principle 1(a)(i) of the Committee�s terms of reference.

Evidence provided to Scrutiny of Bills Committee

On 1 May 2002, the Committee was briefed by officers of the Attorney-General�s
Department on the following bills, two of which are part of the terrorism package of
bills with one relating to espionage:

• Criminal Code Amendment (Espionage and Related Offences) Bill 2002

• Security Legislation Amendment (Terrorism) Bill 2002 [No. 2]

• Suppression of the Financing of Terrorism Bill 2002

The proof transcript of the briefing is attached as an appendix to this Report. Below
is a short summary of the issues raised at the briefing.

• Liability being determined by the Attorney-General�s proscription of an
organisation, described as a discretionary and subjective act by a political
officer of the day;

• the contrast of these provisions with the more usual characteristic of specific
and precise criteria for absolute and strict liability offences;

• adverse continuing consequences, in particular, of an early decision to declare
and the difficulty that this raised in terms of judicial principles;

• no express provision for compensation if a proscription is revoked;

• subjective determinations based on present value judgments determining a
criminal consequence;
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• whether absolute and strict liability is necessary, given that this constrains the
ability of people to defend themselves;

• the relevant powers in the legislation were unusual and exceptional;

• nothing to indicate that the intention of the legislation would be prejudiced by
granting to defendants the traditional and full defences;

• instances where the life imprisonment penalty provisions appeared harsh or
unjust;

• the fact that, in relation to absolute liability, a defendant can only defend a
charge by going under oath, which removes the right to stand mute and subjects
the accused to cross-examination;

• strict liability should usually be applied only for penalties less than
imprisonment;

• whether general defences in the Criminal Code which apply across
Commonwealth offences provide adequate safeguards;

• whether special defences for absolute and strict liability in the Criminal Code
provide adequate safeguards;

• that the regime of absolute and strict liability with severe punishment does not
appear to apply anywhere else in Commonwealth legislation;

• whether such a regime is essential to achieve the objects of the legislation; and

• the proportionality of the penalties, including possible anomalies.
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Suppression of the Financing of Terrorism Bill 2002

Introduction

The Committee dealt with this bill in Alert Digest No. 3 of 2002, in which it made
comments in regard to strict liability offences.

The Committee received a briefing on 1 May 2002 from representatives of the
Attorney-General�s Department in relation to this bill and the Criminal Code
Amendment (Espionage and Related Offences) Bill 2002 and the Security
Legislation Amendment (Terrorism) Bill 2002 [No. 2].

The Committee has also received a response from the Attorney-General dated
14 May 2002. Unfortunately the letter was not received in time for the Committee
to give it full detailed consideration. However, a copy of the letter is attached to this
Report for the information of Senators.

Following the extract from Alert Digest No. 3 and the relevant parts of the
Attorney-General�s response is a summary of the evidence provided to this
Committee and the Legal and Constitutional Legislation Committee.

Extract from Alert Digest No. 3 of 2002

This bill was introduced into the House of Representatives on 12 March 2002 by the
Attorney-General. [Portfolio responsibility: Attorney-General]

The bill proposes to amend the Criminal Code Act 1995 (Criminal Code), the
Financial Transactions Reports Act 1988, the Mutual Assistance in Criminal
Matters Act 1987 and the Charter of the United Nations Act 1945 to enhance the
Commonwealth�s counter terrorism legislative framework by:

• creating an offence directed at those who provide or collect funds with the
intention that they be used to facilitate terrorist activities;

• requiring cash dealers to report transactions that are suspected to relate to
terrorist activities;
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• enabling the Director of the Australian Transaction Reports and Analysis
Centre, the Australian Federal Police Commissioner and the Director-General of
Security to disclose financial transaction reports information directly to foreign
countries, foreign law enforcement agencies and foreign intelligence agencies;
and

• introducing higher penalty offences for providing assets to, or dealing in assets
of, persons and entities engaged in terrorist activities.

The measures in the bill implement obligations under United Nations Security
Council Resolution 1373 and the International Convention for the Suppression of
the Financing of Terrorism.

Strict liability offences
Proposed new subsections 20(2) and 21(2)

Proposed new subsections 20(2) and 21(2) of the Charter of the United Nations Act
1945, to be inserted by Schedule 3 to this bill will create offences of strict liability.
In relation to subsection 20(2), the Explanatory Memorandum seeks to justify the
imposition of strict liability as �necessary to ensure that a defendant who uses or
deals with an asset which he or she knows to be a freezable asset cannot escape
liability by demonstrating that they were not aware that the use or dealing was not
in accordance with a notice under section 22�.

In relation to subsection 21(2), the Explanatory Memorandum seeks to justify the
imposition of strict liability as �necessary to ensure that a defendant who makes an
asset available to a person whom he or she knows to be a proscribed person cannot
escape liability by demonstrating that they were not aware that the making available
of the asset was not in accordance with a notice under section 22�.

Notwithstanding this explanation, the Committee draws Senators� attention to these
provisions as they may be considered to trespass unduly on personal rights and
liberties, in breach of principle 1(a)(i) of the Committee�s terms of reference.

Relevant extract from the response from the Attorney-General

The Committee expressed concern about the imposition of strict liability in relation
to the offences in proposed new subsections 20(1) and 21(1) of the Charter of the
United Nations Act 1945, to be inserted by Schedule 3 to the Bill. Proposed
subsections 20(1) and 21(1) would make it an offence to use or deal with the assets
of proscribed persons and entities involved in terrorist activities or to make assets
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available to those persons or entities, unless the dealing is permitted by a written
notice issued by the Minister for Foreign Affairs under proposed section 22.

Strict liability would apply only to the fact that the use of, dealing with, or making
available of, the asset is not in accordance with a notice under section 22. The
default fault elements set out in section 5.6 of the Criminal Code would apply to the
other elements of the offences. The application of the default fault elements in
section 5.6 of the Criminal Code to an offence against subsection 20(1) means that in
order to commit the offence a person would have to intend to use or deal with the
asset and be reckless as to whether the asset is a freezable asset. Likewise, in order to
commit an offence against subsection 21(1), a person would have to intend to make
an asset available to a person or entity and be reckless as to whether the person or
entity is a proscribed person or entity.

The application of strict liability to the circumstance that the dealing with the asset is
not in accordance with a notice under section 22 is necessary to ensure that the
offences can be effectively prosecuted. Generally, a defendant who holds a freezable
asset would only become aware of the existence of a notice permitting a dealing with
the asset if he or she is advised by the owner of the asset that a notice has been
issued. Consequently, if the prosecution was required to prove not only that the
defendant was aware that the asset was a freezable asset but also that he or she was
aware that a particular dealing with the asset was not in accordance with a notice
under section 22, defendants would be able to avoid liability by demonstrating that
they did not turn their minds to the question of whether there was a notice permitting
the dealing.

The imposition of strict liability will ensure that a person who holds an asset which
he or she knows to be a freezable asset will be required to ascertain that a dealing
with the asset is permitted by a notice given under section 22 before allowing the
dealing to occur. A person who acts in the mistaken but reasonable belief that a
dealing is in accordance with a notice would be able to rely on the defence of
mistake of fact under section 9.2 of the Criminal Code.

The Committee thanks the Attorney-General for this response. This issue is best left
for resolution of the Senate as a whole.
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The Committee�s comments in response to evidence provided to
the Scrutiny of Bills Committee and the Senate Legal and
Constitutional Legislation Committee

The Report of the Legal and Constitutional Affairs Legislation Committee on this
bill addressed the issue of the element of intent in relation to financing of terrorism
offences, and recommended that the bill include such an element. That Committee
concluded that sufficient reasons had not been put forward to justify the exclusion
of specific intent, particularly as the provisions were based on United Nations
instruments which include that element.
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Telecommunications Interception Legislation
Amendment Bill 2002

Introduction

The Committee dealt with this bill in Alert Digest No. 3 of 2002. On 14 May, the
Committee received a letter from the Attorney-General in relation to telephone
interceptions.

A copy of the letter is attached to this report. An extract from the Alert Digest and
relevant parts of the Attorney-General�s letter are discussed below.

Extract from Alert Digest No. 3 of 2002

This bill was introduced into the House of Representatives on 12 March 2002 by the
Attorney-General. [Portfolio responsibility: Attorney-General]

The bill proposes to amend the Telecommunications (Interception) Act 1979 to:

• legislatively clarify the application of the Act to telecommunications services;

• include offences constituted by conduct involving acts of terrorism as offences
in relation to which a telecommunications interception warrant may be sought;

• include child pornography related and serious arson offences as offences in
relation to which a telecommunications interception warrant may be sought;

• extend the purposes for which lawfully obtained information may be
communicated and used;

• include the Royal Commission into Police Corruption as an eligible authority
for the purposes of the Act to permit the Commission to receive relevant
intercepted information in certain circumstances;

• correct a number of unforeseen consequences of the Telecommunications
(Interception) Legislation Amendment Act 2000;

• clarify the operation of warrants authorising entry onto premises issued under
section 48;
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• reflect the merger of the Queensland Crime Commission and Criminal Justice
Commission to form the Crime and Misconduct Commission; and

• effect a number of minor corrections to the Act, including amending definitions,
headings and references to State legislation.

The bill also amends the Customs Act 1901 to enable Federal Magistrates to be
nominated to be judges for the purposes of the listening device provisions of the
Act, consistent with the position under the Telecommunications (Interception) Act
1979 and Australian Federal Police Act 1979.

Telephone interceptions
Schedule 2, item 21

By virtue of the amendment proposed in item 21 of Schedule 2 to this bill, the
Royal Commission into Police Corruption, established by the Governor of Western
Australia, is to become another eligible authority for the purposes of the Principal
Act. While it is no doubt proper to allow that Commission and members of its staff
to intercept telephone calls and other communications, this represents yet another
extension of the operation of this Act.

The Committee draws Senators� attention to these provisions as they may be
considered to trespass unduly on personal rights and liberties, in breach of
principle 1(a)(i) of the Committee�s terms of reference.

Relevant extract from the response from the Attorney-General

The Committee drew to the attention of Senators, the amendments to give the
Western Australian Royal Commission into Police Corruption eligible authority
status under the Telecommunications (Interception) Act 1979. The Committee
mentioned that these provisions might be considered to trespass unduly on personal
rights and liberties, in breach of principle I (a)(I) of the Committee's terms of
reference.

The proposed amendments will give the Western Australian Royal Commission into
Police Corruption access to intercepted material collected by other agencies but not
allow interception in its own right. I do not agree that this access, in a whole of
government sense, would be considered to unduly trespass on a person's rights and
liberties. The function of investigating police corruption in WA is not a new function
nor is access to intercepted information for this purpose a departure from the existing
policy of the Act. The policy of the Act is that intercepted information can be used
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for purposes connected with the investigation of police corruption. This is illustrated
by the existing inclusion of the Wood Royal Commission into the New South Wales
Police Service as an eligible authority. The Western Australian Royal Commission
into Police Corruption�s function is an integral part of the anticorruption machinery
in Western Australia. That function would be inhibited if the Royal Commission
could not have access to such information.

The Committee thanks the Attorney-General for this response.

Barney Cooney
    Chairman
















































































