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TERMS OF REFERENCE

Extract from Standing Order 24

(1)

(a) At the commencement of each Parliament, a Standing Committee for the
Scrutiny of Bills shall be appointed to report, in respect of the clauses of
bills introduced into the Senate, and in respect of Acts of the Parliament,
whether such bills or Acts, by express words or otherwise:

(i) trespass unduly on personal rights and liberties;

(ii) make rights, liberties or obligations unduly dependent upon
insufficiently defined administrative powers;

(iii) make rights, liberties or obligations unduly dependent upon non-
reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative power to
parliamentary scrutiny.

(b) The Committee, for the purpose of reporting upon the clauses of a bill
when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
notwithstanding that such proposed law, document or information has
not been presented to the Senate.
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SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

EIGHTH REPORT OF 2001

The Committee presents its Eighth Report of 2001 to the Senate.

The Committee draws the attention of the Senate to clauses of the following bills
which contain provisions that the Committee considers may fall within principles
1(a)(i) to 1(a)(v) of Standing Order 24:

Family Law Legislation Amendment (Superannuation) Bill 2000

Health Legislation Amendment Bill (No. 2) 2001

Measures to Combat Serious and Organised Crime Bill 2001

Migration Legislation Amendment (Immigration Detainees) Bill 2001



316

Family Law Legislation Amendment (Superannuation) Bill 2000

Introduction

The Committee dealt with this bill in Alert Digest No. 6 of 2000, in which it made
certain comments in relation to clause 2 of the bill which deals with its
commencement.

On 24 May, the bill was amended in the House of Representatives. This amendment
extended the period within which the bill’s commencement might be delayed from
12 months to 18 months. The Committee noted this amendment in Alert Digest
No. 7 of 2001 and sought advice from the Attorney-General as to the reasons for
extending the possible delay in commencement.

The Attorney-General has responded in a letter received on 26 June 2001. A copy of
the letter is attached to this report. An extract from Alert Digest No. 7 of 2001 and
relevant parts of the Attorney-General’s response are discussed below.

Although this bill has now been passed by both houses of Parliament, the
Attorney’s response may, nevertheless, be of interest to Senators.

Extract from Alert Digest No. 7 of 2001

Commencement
Clause 2

The Committee considered this bill in Alert Digest No 6 of 2000 in which it made
certain comments in relation to clause 2 of the bill which deals with its
commencement.

On 24 May, the House of Representatives agreed to amend this bill. The majority of
these amendments raised no issues within the Committee’s terms of reference.
However, the House of Representatives agreed to amend the commencement clause,
which originally provided for a 12 month delay in commencement to permit
industry bodies and government agencies to adjust their information technology and
administrative systems. Under the amendment, the commencement of the bill may
now be delayed for up to 18 months after assent.
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In introducing the amendment, the Attorney-General noted (at House of
Representatives Hansard p. P25965) that this amendment, among others, had been
introduced in response to a report of the Senate Select Committee on
Superannuation and Financial Services. The Committee notes that that Committee
received some representations concerning possible delays in the gazettal of
regulations to accompany the bill. However, in its Final Report that Committee
simply recommended that “the date for commencement of the new regime be
clearly stated”.

Given that the bill’s commencement may now be further delayed, the Committee
seeks the Attorney’s advice as to the reasons for now providing for a possible
18 month delay in the commencement.

Pending the Attorney’s advice, the Committee draws Senators’ attention to this
provision, as it may be considered to inappropriately delegate legislative power, in
breach of principle 1(a)(iv) of the Committee’s terms of reference.

Relevant extract from the response from the Attorney-General

Thank you for your recent letter regarding the commencement provision of the
Family Law Legislation Amendment (Superannuation) Bill 2001 (‘the Bill’), which
was passed by the Senate on 18 June 2001.

The commencement provision allows for the Act to commence on Proclamation.
Subsection 2(2) of the Bill in effect provides that if the Act hasn’t commenced
within 18 months of Royal Assent it will automatically commence thereafter,
without the need for a Proclamation.

In the development of the policy underpinning the Bill, the Government gave a clear
commitment to the superannuation industry that there would be a 12 month lead time
between the finalisation of the legislation and its commencement so that the
superannuation industry would have sufficient time to make the necessary changes to
its information technology and administrative systems.

The original commencement provision in the Bill provided that the substantive
provisions were to commence 12 months after Royal Assent.

The superannuation industry, during the consultation period on the draft Bill and
before the Senate Committee, expressed concern that much of the detail that they
would need to know in order to make the changes to their systems was to be
contained in regulations. The superannuation industry, therefore, suggested that the
commencement provision be more clearly tied to the promulgation of regulations.

The commencement provision adopts this suggestion and also gives effect to the
recommendation of the Final Report of the Senate Select Committee on
Superannuation and Financial Services (‘the Senate Select Committee’) that the
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apparent inconsistency about the commencement of the superannuation provisions
be clarified.

The Committee thanks the Attorney-General for this response.
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Health Legislation Amendment Bill (No. 2) 2001

Introduction

The Committee dealt with this bill in Alert Digest No. 6 of 2001, in which it made
various comments. The Minister for Health and Aged Care has responded to those
comments in a letter dated 21 June 2001. A copy of the letter is attached to this
report. An extract from the Alert Digest and relevant parts of the Minister’s
response are discussed below.

Extract from Alert Digest No. 6 of 2001

This bill was introduced into the House of Representatives on 5 April 2001 by the
Minister for Employment Services. [Portfolio responsibility: Health and Aged Care]

Schedule 1 to the bill proposes to amend the Australian Institute of Health and
Welfare Act 1987 to broaden the Minister’s capacity to nominate certain persons for
appointment to the Australian Institute of Health and Welfare and to extend the
scope of the Institute’s Ethics Committee to include welfare-related information and
statistics. The amendments also include minor changes to maintain the relevance of
reference to the National Health and Medical Research Council.

Schedule 2 proposes to amend the Health Insurance Act 1973 to simplify the
process for recognising specialist medical practitioners and to allow the payment of
Medicare benefits direct to general practitioners in certain circumstances.

Schedule 3 proposes to amend the Private Health Insurance Incentives Act 1998 in
relation to payment of low or late claims; application and calculation of the
premium reduction for the 30 per cent rebate on private health insurance; and to
make a technical amendment.

Schedule 4 proposes to amend the Health Legislation Amendment Act (No. 3) 1999
to repeal a redundant Part concerning the functions of the Health Insurance
Commission.
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Retrospective commencement
Subclauses 2(2) and (3)

By virtue of subclauses 2(2) and (3), various items in Schedule 3 to this bill are to
commence retrospectively. However, the Explanatory Memorandum does not indicate
whether this retrospective commencement will act to the disadvantage of any person.
The Committee, therefore, seeks the Minister’s advice as to whether any person will
be disadvantaged by the retrospective commencement of these provisions.

Pending the Minister’s advice, the Committee draws Senators’ attention to these
provisions, as they may be considered to trespass unduly on personal rights and
liberties, in breach of principle 1(a)(i) of the Committee’s terms of reference.

Relevant extract from the response from the Minister

I am able to advise the Standing Committee for the Scrutiny of Bills that no person
will be disadvantaged by the retrospective commencement of the provisions
contained in the Bill.

Items 7, 8, 9 and 10 of Schedule 3 of the Bill amend the Private Health Insurance
Incentive Act 1998 (the Act) to ensure that the rules relating to the calculation of
incentive payments and premium reductions are consistent throughout the Act. At
present, slightly different rules apply to the calculation of incentive payments under
Part 2, and premium reductions under Part 5 of the Act.

Technically speaking, Items 7-10 of Schedule 3 of the Bill could operate to reduce
the amount of the premium reduction to which some contributors are entitled. These
Items could also operate to reduce the corresponding refund that health funds are
eligible to claim from the Health Insurance Commission.

However, in practice it is extremely unlikely that either reduction would occur. This
is because it was always the intention that the same rules would apply to the
calculation of incentive payments under Part 2, and premium reductions under Part 5
of the Act. Since the commencement of the Act, the practice of health funds has
actually been to apply the rules set out in the Bill to the calculation of premium
reductions. Thus, the amendments incorporated in this Bill are unlikely to change
any of the calculations that have been made in the past.

In any event, a transitional provision has been included in the Bill, Item 11 of
Schedule 3, to ensure that the retrospective operation of these provisions would not
affect calculations that have been made in the past. This transitional provision seeks
to preserve the validity of premium reduction calculations and payments made
before the commencement day, by specifying that the amendments made in the Bill
do not affect the amount paid or payable to a fund by the Health Insurance
Commission before that day.
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Item 12 of Schedule 3 of the Bill is a technical amendment to insert an amendment
that was previously proposed in Schedule 3 of the Health Legislation Amendment
Act (No. 3) 1999. This amendment was not incorporated into the Act at that time
because it was misdescribed. The retrospective operation of this amendment has no
capacity to disadvantage any person. It simply refers to the existing power of the
Health Insurance Commission, set out in subsection 15-20(1) of the Act to refuse to
pay a claim made by a fund if it considers the claim to be incorrect.

Item 12 is to commence retrospectively so that it will be taken to have commenced at
the same time as the rest of the amendments contained in Schedule 3 of the Health
Legislation Amendment Act (No. 3) 1999. These amendments included the
amendment to subsection 15-20(1) to give the Health Insurance Commission power
to refuse to pay claims.

Thank you again for your interest in this matter.

The Committee thanks the Minister for this response.
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Measures to Combat Serious and Organised Crime Bill
2001

Introduction

The Committee dealt with this bill in Alert Digest No. 6 of 2001, in which it made
various comments and sought a briefing on the provisions of the bill. On 21 June,
the Committee received a briefing on the bill from representatives of the Attorney-
General’s Department, and has also received a response from the Minister for
Justice and Customs dated 15 June 2001. A copy of the letter and the proof
transcript of the briefing is attached to this report. An extract from the Alert Digest
and relevant parts of the Minister’s response are discussed below.

Extract from Alert Digest No. 6 of 2001

This bill was introduced into the Senate on 4 April 2001 by the Parliamentary
Secretary to the Minister for Communications, Information Technology and the Arts.
[Portfolio responsibility: Justice and Customs]

The bill proposes a range of measures to facilitate the investigation and prosecution
of serious and organised crime by amending the following Acts:

•  Crimes Act 1914, in relation to the conduct of controlled operations; the use of
assumed identities; protection for child victims and witnesses appearing in
Commonwealth sex offence proceedings; and the use and disclosure of
information concerning pardons, quashed and spent convictions to be now held
by the CrimTrac Agency;

•  Crimes Act 1914 and Customs Act 1901, to make minor and technical
amendments;

•  Australian Federal Police Act 1979 and Customs Act 1901, in relation to the
issue of listening device warrants; and the

•  Financial Transaction Reports Act 1988, in relation to the definition of “cash
dealer”; access by certain State agencies to financial transaction reports
information; and the secrecy and access regime for foreign financial transaction
intelligence provided to AUSTRAC.
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The authorisation of controlled operations
Proposed new section 15J

Proposed new section 15J provides that a law enforcement officer may apply to an
“authorising officer” for a certificate authorising a controlled operation. An “AFP
authorising officer” is defined as the Commissioner, Deputy Commissioner or an
authorised senior executive AFP member. An “NCA authorising officer” is defined
as a member of the National Crime Authority. A “Customs authorising officer” is
defined as the CEO of Customs or an authorised senior executive Customs
employee.

In each case, the officer wishing to conduct the controlled operation seeks
authorisation from within his or her own organisation – the bill makes no provision
for any independent oversight of such authorisations. An officer who wishes to
enter and search premises, or to intercept telephone conversations, can only do so
when authorised by an independent judicial officer. It is unclear why a similar
approach should not be applied to controlled operations (which usually involve
conduct which would otherwise itself be a Commonwealth offence).

In order to clarify the safeguards applicable under the legislation, the Committee
would appreciate a briefing on this and various other aspects of the bill.

Pending the briefing, the Committee draws Senators’ attention to this provision, as
it may be considered to trespass unduly on personal rights and liberties, in breach
of principle 1(a)(i) of the Committee’s terms of reference.

Relevant extract from the response from the Minister

Under proposed new section 15J, a law enforcement officer may apply to an
“authorising officer” for a certificate authorising a controlled operation. Authorising
officers are the Commissioner, Deputy Commissioner and authorised senior
executive employees of the Australian Federal Police (AFP), members of the
National Crime Authority (NCA) and the Chief Executive Officer and authorised
senior executive employees of the Australian Customs Service (Customs). In
determining whether to issue a certificate authorising a controlled operation, an
authorising officer is governed by stringent criteria set out in proposed section 15M.

Proposed section 15J maintains the existing internal approval process. The procedure
for authorisation by senior law enforcement officers has been in place since 1996,
when the controlled operations provisions were enacted with bipartisan support. The
approval of controlled operations under the New South Wales Law Enforcement
(Controlled Operations) Act 1997 and the South Australian Criminal Law
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(Undercover Operations) Act 1995 is also an internal process. The Finlay review of
the New South Wales legislation conducted in 1999 did not recommend any changes
to the internal approval process.

Senior law enforcement officers who have experience and understanding of
operational considerations are better equipped than a third party, such as a judicial
officer, to make a judgment as to the appropriateness of conducting a controlled
operation. A decision as to whether a controlled operation can be undertaken
requires consideration of the manner in which the proposed operation would be
conducted, the extent of unlawful activity involved in its conduct, the nature of the
criminal activity being investigated and an assessment of whether that criminal
activity would have occurred without law enforcement involvement. Senior law
enforcement officers have the familiarity with operational detail to enable a fully
informed decision to be made on these issues. Indeed, there are serious questions
about the appropriateness of involving judges or magistrates in operational decisions
that primarily involve considerations of effectiveness and security.

The requirement to include information on decisions to grant or refuse a controlled
operations certificate in reports to the Minister and to Parliament ensures that there is
independent scrutiny of authorising officers’ decisions and public accountability for
those decisions. Under proposed amendments to section 15R, the AFP
Commissioner, NCA Chairperson and Customs Chief Executive Officer would have
to report to the Minister every three months on all decisions to grant or refuse an
application for a controlled operations certificate made during those three months
together with the reasons for each decision. This information would also be included
in the annual report to Parliament under section 15T.

The Bill also enhances other safeguards associated with the authorisation of
controlled operations. Additional criteria would apply to the approval process. In
particular, an authorising officer would have to be reasonably satisfied that the
nature and extent of suspected criminal activity would justify a controlled operation;
that unlawful activity would be limited to the maximum extent consistent with an
effective operation; that any unlawful activity would not cause death or serious
injury, involve a sexual offence or result in serious property damage; and that the
operation would be conducted consistently with reporting and accountability
requirements. The details required to be set out in the authorisation certificate would
also be extended to provide more comprehensive information on the planned
operation. Furthermore, proposed section 15IC would ensure that a participant in a
controlled operation will not receive immunity from criminal liability for conduct
which could have been authorised under any other law relating to criminal
investigation including searches of premises and interception of telephone
conversations.

I note that the amendments to sections 3E and 3R of the Crimes Act 1914 in
Schedule 4 to the Bill implement recommendations made by the Committee in its
Report on Entry and Search Provisions in Commonwealth Legislation. The
amendments to section 3E would clarify precisely when a search warrant ceases to
be in force. The amendment to section 3R would expressly provide that an issuing
officer may record an oral application for a search warrant.

I hope that this information is of assistance to the Committee. Officers of the
Attorney-General’s Department are available to provide you with a briefing on the
Bill as requested.
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The Committee thanks the Minister for this response and for the briefing from
representatives of the Attorney-General’s Department. A proof transcript of the
briefing is attached to this report.

Issues raised at the briefing concerning controlled operations included:

•  the conduct and effectiveness of controlled operations and the need for revised
provisions to regulate them;

•  the authorisation of controlled operations and the effect of requiring law
enforcement officers to seek prior authorisation from a judicial officer or some
other independent person;

•  the length of time during which law enforcement officers may be authorised to
conduct and continue controlled operations;

•  the exemption of law enforcement officers who engage in controlled operations
from civil and criminal liability and the circumstances in which officers may be
indemnified against civil liability;

•  whether inducing a person to commit a more serious offence (eg, importing
much larger quantities of drugs) would constitute ‘inducing’ a person to commit
an offence under the bill;

•  the effect of the assumed identity provisions on the work of the courts;

•  reporting requirements under the new provisions; and

•  the possible role of a public interest monitor in ensuring accountability under the
new provisions.

Issues raised at the briefing concerning other provisions in the bill included:

•  the protection of child witnesses in proceedings for sexual offences and the
effect of statutes of limitations;

•  the conduct of sexual offence trials involving child witnesses and accused
persons who do not have legal representation;

•  whether the court will be able to determine the demeanour of child witnesses
who give their evidence by closed circuit television;

•  the appropriate role of justices of the peace and bail justices in the investigation
of Commonwealth offences;

•  removing the right to hold suspects on holding charges;
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•  the grant of a listening device warrants where the name of a suspect is not
known; and

•  extending the availability of financial transaction reports information.

The Committee would welcome the opportunity to consider these matters in further
detail. If no such opportunity arises, the Committee suggests that a number of these
matters should be considered in further detail by the Senate.

Pending this consideration, the Committee continues to draw Senators’ attention to
these provisions, as it may be considered to trespass unduly on personal rights and
liberties, in breach of principle 1(a)(i) of the Committee’s terms of reference.
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Migration Legislation Amendment (Immigration
Detainees) Bill 2001

Introduction

The Committee dealt with this bill in Alert Digest No. 6 of 2001, in which it made
various comments and sought a briefing on the provisions of the bill. The Minister
for Immigration and Multicultural Affairs responded to those comments in a letter
dated 25 June 2001 and, on 25 June, the Committee received a briefing from
representatives of the Department of Immigration and Multicultural Affairs.

In Digest No 6, the Committee was specifically concerned about proposed new
sections 252A, 252B and 252F, which, among other things, authorised officers to
conduct strip searches of persons in immigration detention, and which also applied
as Commonwealth law those State and Territory laws which conferred a power to
search persons being held in prison or on remand.

On 21 June, this bill was amended in the House of Representatives. These
amendments have removed the provisions of particular concern to the Committee
from the bill. These provisions are to be included in a new bill to be introduced later
in the sittings of the Parliament.

The Committee thanks the Minister for the briefing and for his response on the bill.
As a result of the amendments moved on 21 June, the Committee has no further
concerns with this bill, and proposes to report to the Senate when the Migration
Legislation Amendment (Immigration Detainees) Bill (No. 2) 2001 is introduced.

Barney Cooney
    Chairman


























































