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FIRST REPORT OF 1997 
 
 

The committee presents its First Report of 1997 to the Senate. 

 

The committee draws the attention of the Senate to clauses of the following bills 
which contain provisions that the committee considers may fall within principles 
1(a)(i) to 1(a)(v) of Standing Order 24: 

 

 Marine Personnel Legislation Amendment Bill 1996 

 



Marine Personnel Legislation Amendment Bill 1996 

This bill was introduced into the Senate on 27 November 1996 by the Parliamentary 
Secretary to the Treasurer. [Portfolio responsibility: Transport and Regional 
Development] 

The bill proposes to amend the Seafarers Rehabilitation and Compensation Act 
1992 and the Occupational Health and Safety (Maritime Industry) Act 1993 to 
address inconsistencies and anomalies in the current legislation. The amendments 
flow from recommendations by the tripartite Seafarers Safety, Rehabilitation and 
Compensation Authority to improve the administration of workers’ compensation 
and occupational health and safety schemes. 

The committee dealt with this bill in Alert Digest No. 14 of 1996, in which it made 
various comments.  The Minister for Transport and Regional Development has 
responded to those comments in a letter dated 4 February 1997.  A copy of that 
letter is attached to this report and relevant parts of the response are discussed 
below. 

Retrospectivity 
Subclause 2(3) 

In Alert Digest No. 14 of 1996, the committee noted that subclause 2(3) of this 
bill, if enacted, would give retrospective effect to item 9 of Schedule 2 from 18 
July 1994. 

The committee saw no reason for the need to insert the proposed provision.  In its 
view, the general regulation making power in section 121 would include the power 
to impose penalties for contravention of regulations made under the Act. 

The committee would be interested in the reasons for inserting a specific power. 

The committee noted that the explanatory memorandum asserts that the 
retrospective commencement will not be to anyone's detriment 'because no 
penalties have been imposed under those regulations (and no prosecutions are 
pending).' 

The committee, therefore, sought the Minister's advice on the need for 
retrospectivity as the amendment would be just as effective if it commenced on 
Royal Assent. 



Pending the Minister's advice, the committee drew Senators' attention to the 
provision, as it may be considered to trespass unduly on personal rights and 
liberties, in breach of principle 1(a)(i) of the committee's terms of reference. 

 

The Minister has responded as follows: 

The Attorney-General's Department has noted that the power to make regulations 
under section 121 of the Occupational Health and Safety (Maritime Industry) Act 
1933 "may be wide enough to support the inclusion of pecuniary penalties 
relating to the regulations that create offences, but it is at least arguable that it is 
not" and has recommended that the Act be amended as soon as possible to 
provide a specific power to make regulations that prescribe penalties not in 
excess of $1,000. 

As there is some doubt about whether the existing regulation making power is 
wide enough to support the making of regulations imposing penalties, the 
amendment to section 121 should proceed to remove this doubt.  The proposed 
amendment will also serve to limit the maximum penalty that may be included in 
regulations. 

The amendment is proposed as a retrospective amendment to remove any doubt 
about the validity of the penalties in the regulations.  If a court was to rule that 
section 121, as in force when the regulations were made, did not support the 
inclusion of pecuniary penalties in the regulations, then the existing penalties in 
the regulations would be ultra vires.  The impact of the retrospectivity on 
people's rights and liberties will be negligible, as no penalties have been imposed 
under the regulations and no prosecutions are pending. 

The proposed amendment of section 121 and its retrospective application are 
both important to ensure the validity of the existing penalties in the Occupational 
Health and Safety (Maritime Industry) Regulations. 

The committee thanks the Minister for this response.  The committee notes that the 
reason for the amendment is to ensure the validity of the existing penalties because 
of the doubt raised by the Attorney-General's Department.  The committee, 
however, continues to be concerned at the need for retrospectivity.  The committee 
questions whether 'the impact of the retrospectivity on people's rights and liberties 
will be negligible because no penalties have been imposed and no prosecutions are 
pending'.  In the committee's view, the impact of the retrospectivity will be far 
from negligible if, at some future time, a proÜ¥e_=À
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THIRD REPORT OF 1997 
 
 

The committee presents its Third Report of 1997 to the Senate. 

 

The committee draws the attention of the Senate to clauses of the following which 
contains provisions that the committee considers may fall within principles 1(a)(i) to 
1(a)(v) of Standing Order 24: 

 

 Health Insurance Amendment Act (No. 2) 1996 
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Health Insurance Amendment Act (No. 2) 1996 

This bill for this Act was introduced into the House of Representatives on 17 October 
1996 by the Minister for Health and Family Services. [Portfolio responsibility: Health 
and Family Services] 

The bill proposes to amend the Health Insurance Act 1973 to: 

 set minimum proficiency requirements which new medical practitioners must 
meet before the services they provide attract Medicare benefits; 

 introduce the multiple services rules for diagnostic imaging and general 
medical services; 

 increase the maximum gap between the Medicare Benefits Schedule fee listed 
for any out of hospital service and the Medicare benefit payable for that 
service to $50; and 

 remove the ability to seek an increase in fees for services claimed to be of 
unusual length or complexity. 

The committee dealt with this bill in Alert Digest No. 10 of 1996, in which it made 
various comments.  The Minister for Health and Family Services has responded to 
those comments in a letter dated 25 February 1997.  A copy of that letter is attached 
to this Report. Although this bill has now been passed by both houses (and received 
Royal Assent on 17 December 1996), the Minister's response may, nevertheless, be 
of interest to Senators.  Relevant parts of the response are discussed below. 

Retrospective application? 
Schedule 1, items 3, 10 and 14 

In Alert Digest No. 10 of 1996, the committee noted that items 3, 10 and 14 of 
Schedule 1, if enacted, would provide the new mechanisms by which medicare 
benefits may not be able to be paid in respect of professional services rendered by 
persons who first become medical practitioners after 1 November 1996.  

The committee was concerned that there may be an aspect of retrospectivity in this 
scheme.  It may be argued that people who have studied medicine for a number of 
years have had a legitimate expectation that they would be able to practice their 
profession on the same basis as the colleagues who have graduated before them.  
The committee noted that they will still be able to be employed in public hospitals 
and that other avenues are provided through which they may be able to provide 
professional services that will attract a medicare rebate.  The committee indicated 
that it would, nevertheless, appreciate the Minister's advice on this legitimate  
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expectation and whether there are any other alternative arrangements to 
accommodate the position the graduates will find themselves in. 

Pending the Minister's advice, the committee drew Senators' attention to the 
provisions, as they may be considered to trespass unduly on personal rights and 
liberties, in breach of principle 1(a)(i) of the committee's terms of reference. 

On this issue, the Minister has responded as follows: 
On the issue of retrospectivity the Committee's Alert Digest says that "The 
committee is concerned that there may be an aspect of retrospectivity in this scheme.  
It may be argued that people who have studied medicine for a number of years have 
had a legitimate expectation that they would be able to practise their profession on 
the same basis as the colleagues who had graduated before them." 

With respect, I would argue that it is unreasonable to suggest that there can be no 
changes to medical career opportunities from the time a high school graduate 
decides to study medicine.  This would imply that career opportunities for doctors 
should be unchanged over a seven year period.  Clearly this is not possible.  Medical 
practice and hence medical career opportunities change all the time.  No-one would 
be suggesting, for example that surgeons who specialised in ulcer surgery still have 
a legitimate right to continue with their career even though surgery has been 
replaced by drugs as the treatment of choice for most stomach ulcers. 

Nor would other graduates have any right to expect that their career opportunities 
remained static throughout their training period.  Why should doctors be any 
different.  In fact, only one of the many career options available to doctors will be 
changed as a result of this legislation.  That is, it will no longer be possible for 
doctors who enter private practice without appropriate training to attract a Medicare 
benefits for their services.  As such, this measure is primarily about ensuring the 
highest possible standard of medical care for the Australian community. 

I would also like to emphasise that the measure was announced in the Budget, well 
in advance of the proposed changes.  The publicity surrounding the measure has 
ensured that those to be affected by the changes have had considerable advance 
warning. 

The amending legislation takes effect from the date of Royal Assent.  The reference 
in the Bill to 1 November, is used simply for the purpose of defining those medical 
practitioners whose future services will not be eligible for benefits. 

Although the need to undertake post graduate training is only now being made 
mandatory there have been very strong incentives in place for many years.  In fact 
when first introducing vocational registration in 1989 the then Health Minister, Neal 
Blewett made the following joint statement with the President of the RACGP: 

"It is inappropriate that entry into general practice currently requires 
nothing more than undertaking one year of hospital service after 
graduation"  (March 2, 1989) 

The recent comments by Prof John Young, the Chair of the Committee of Deans, are 
relevant in this regard.  He said (2 October, Australian) that "Medicare numbers  
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should only be given to those who have completed [postgraduate] training courses".  
Furthermore he went on to say "there is a lot of nonsense going around.  Nobody 
could really argue that it is appropriate for people who have only done one year's 
internship to go out and be GPs". 

The committee thanks the Minister for his response on this issue. 

Discriminatory application? - inappropriate delegation of legislative 
power 
Schedule 1, items 3, 10 and 14 

In Alert Digest No. 10 of 1996, the committee noted that the second aspect of these 
items which concerns the committee is the part to be played by the regulations 
within the new scheme. 

It appeared to the committee that a medical practitioner may become a Fellow of the 
Royal Australian College of General Practitioners but will not be able to be 
recognised as a general practitioner for the purposes of the medicare benefits system 
unless he/she is also eligible in accordance with some as yet unspecified regulations.  
Alternatively, qualifying for the purposes of the medicare benefits system through 
the Register of Approved Placements depends on eligibility in accordance with 
unspecified regulations or participating in courses or programs as yet unspecified in 
regulations made under proposed subsection 3GA(5). 

The committee noted that the Minister's second reading speech and the explanatory 
memorandum both lay stress on the oversupply of medical practitioners. 

The committee sought the Minister's advice on how the regulations would be 
worded so as to achieve lower numbers without discrimination. 

The committee was of the opinion that the importance of this subject matter requires 
that more of the fundamentals of the scheme should be included in primary 
legislation.  If a medical practitioner can qualify as a Fellow of the Royal College of 
General Practitioners but still not be able to render professional services which 
attract a medicare benefit, the committee believes that the further eligibility 
requirements should be in the Act and not left to regulations.   

The committee indicated that it would be interested in the Minister's advice on both 
these issues. 

Pending the Minister's advice, the committee drew Senators' attention to the 
provisions, as they may be considered both to trespass unduly on personal rights and 
liberties, in breach of principle 1(a)(i) of the committee's terms of reference and to 
delegate legislative power inappropriately, in breach of principle 1(a)(iv) of the 
committee's terms of reference. 
 
On this issue, the Minister has responded as follows: 
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The second issue raised by the Committee was the possibility of inappropriate 
delegation of power.  The Committee has raised two areas of concern - the use of 
regulations to specify which Fellows of the Royal Australian College of General 
Practitioners (RACGP) will gain full access to Medicare, and the use of regulations 
to establish a Register of Approved Placements.  The Committee has asked how the 
regulations will be worded so as to achieve lower numbers without discrimination. 

In both cases the proposed use of regulations reflects the need to be able to quickly 
respond to changes in the detailed arrangements involved in implementing the 
legislation.  The need for regulations in each case is explained below. 

Recognised Fellows of the RACGP 

The Bill proposes that the professional services of recognised Fellows of the 
RACGP (amongst others) will continue to be eligible for Medicare benefits.  The 
Bill provides for further details concerning who should be recognised to be 
contained in regulations.  These arrangements mirror those already contained in the 
Act in respect of specialist recognition under Section 3D. 

It is intended that the regulations will reflect the current arrangements by requiring 
that Fellows of the RACGP, wishing to retain full access to Medicare, should meet 
the requirements of the RACGP for taking part in continuing education and quality 
assurance.  The use of regulations will enable any changes in terminology used by 
the RACGP to be reflected in a timely way. 

Register of Approved Placements 

The purpose of the register of approved placements is to ensure that full access to 
Medicare is continued for post graduate trainees of the various medical colleges as 
well as access for doctors working in areas of particular need.  My recent 
announcement concerning full Medicare access for new doctors working as rural 
locums will be accommodated through this provision.  Regulations are considered 
necessary due to the dynamic nature of these programs, and the possibility of regular 
changes (including additions) to the list of bodies administering the programs.  For 
example; 

. specialist colleges may be formed, disbanded or have a change of name; 

. training programs may be expanded, reformed or renamed;  and 

. the bodies running other listed programs (eg rural locum service programs) 
could similarly change as roles of bodies are amended, names of organisations 
change etc. 

With the Government's commitment to allow rural locum placements, the 
Government needs to maintain a flexibly approach to the day to day administration 
of programs and bodies that inform the Health Insurance Commission of the 
practitioners in these programs. 

Again, any changes to the regulations would be made in response to or after 
consultation with the relevant bodies, and would be disallowable by Parliament. 
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The committee thanks the Minister for his response.  Some aspects, however, 
remain unclear. 

The committee acknowledges the convenience of using regulations to make timely 
additions or alterations to lists of prescribed programs or to respond quickly to 
changes in the detailed arrangements involved in implementing the legislation.   

The committee, however, is concerned with the width of the legislative power 
proposed to be delegated.  Proposed subsection 3EA(2), as presently worded, is so 
open-ended that the most discriminatory and restrictive eligibility criteria could be 
prescribed.  The committee is of the opinion that the regulation making power 
should be more circumscribed by including in the bill some limitation or description 
of the general nature of the eligibility criteria. 

If, as the Minister states, it is intended that Fellows of the RACGP in order to retain 
access to Medicare should meet the requirements of the RACGP for taking part in 
continuing education and quality assurance, the bill could state that the regulation 
making power with respect to eligibility is restricted to such matters.  

Further, the committee notes the Minister's intention that 'changes to the regulations 
would be made in response to or after consultation with the relevant bodies'.  
Perhaps such a practice could be put into the bill as a pre-condition for making 
regulations. 

With respect to the Register of Approved Placements under proposed subsection 
3GA (5), the committee notes that paragraph (a) sets out in the bill some details 
indicating the nature of the regulations to be made in providing one avenue for 
obtaining registration but that paragraph (b) gives complete carte blanche to the rule 
maker to determine criteria for eligibility.   

In these circumstances the committee continues to draw Senators' attention to the 
provisions, as they may be considered both to trespass unduly on personal rights and 
liberties, in breach of principle 1(a)(i) of the committee's terms of reference and to 
delegate legislative power inappropriately, in breach of principle 1(a)(iv) of the 
committee's terms of reference. 

 

 

 
 
 
        Barney Cooney 
            Chairman 
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SIXTH REPORT OF 1997 
 
 

The committee presents its Sixth Report of 1997 to the Senate. 

 

The committee draws the attention of the Senate to clauses of the following which 
contain provisions that the committee considers may fall within principles 1(a)(i) to 
1(a)(v) of Standing Order 24: 

 

 Aviation Legislation Amendment Act (No. 1) 1997 

 Export Market Development Grants Act 1997 

 Legislative Instruments Bill 1996 
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Aviation Legislation Amendment Act (No. 1) 1997 

The bill for this Act was introduced into the House of Representatives on 26 February 
1997 by the Minister for Transport and Regional Development. [Portfolio 
responsibility: Transport and Regional Development] 

The bill proposes to amend the following Acts: 

 Air Navigation Act 1920 to: 

 provide flexibility to deal with the increased range of programs of 
international non-scheduled flights for which approval is sought; 

 merge the approval processes for non-scheduled applications from both 
Australian and foreign charter operators; 

 remove the existing distinctions drawn between aircraft from contracting 
and non-contracting States to the Convention on Civil Aviation signed at 
Chicago; and 

 enable the establishment of a national register of encumbered aircraft to be 
maintained by Airservices Australia; 

 Airports Act 1996 to: 

 establish new offences dealing with the deliberate causing of harm to the 
environment at an airport site; 

 provide certain regulation-making powers; 

 require all persons who carry out activities at an airport site to comply with 
a final environment strategy in force for that airport; 

 require airport-lessee companies to seek public comment prior to 
submitting minor variations of master plans and major development plans 
to the Minister for approval; 

 provide that parties, other than the airport-lessee company, be consulted by 
the Minister before undertaking certain activities; 

 authorise the ACCC to publish accounts and reports provided to it; and 

 Airports (Transitional) Act 1986 to correct a minor typographical error. 

The committee dealt with this bill in Alert Digest No. 3 of 1997, in which it made 
various comments.  The Minister for Transport has responded to those comments in 
a letter dated 28 April 1997.  A copy of that letter is attached to this Report.  
Although this bill has now been passed by both houses (and received Royal Assent 
on 17 April 1997), the Minister's response may, nevertheless, be of interest to 
Senators.  Relevant parts of the response are discussed below. 
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Regulations insufficiently subject to Parliamentary scrutiny 
Items 64 and 66 of Schedule 1 

In Alert Digest No. 3 of 1997, the committee noted that items 64 and 66 of 
Schedule 1 would insert a new subsection 3A into sections 132 and 133 of the 
Airports Act 1996  respectively.  The wording proposed is: 

(3A) Regulations made for the purposes of subsection (1) may make 
provision for or in relation to a matter by applying, adopting or 
incorporating (with or without modification) any matter 
contained in a standard proposed or approved by the Standards 
Association of Australia, being a standard as in force or 
existing from time to time. 

These items, if enacted, would allow the making of regulations which adopt material 
from other documents, as in force from time to time.   

Section 49A of the Acts Interpretation Act 1901 lays down a general rule that allows 
the adoption or incorporation of other material in a regulation.  Where the material 
adopted is not itself an Act or a regulation, the general rule does not allow the 
material to be adopted "as in force from time to time" but only as it exists at the time 
of the adoption, that is, when the regulation is made.  The general rule in 
Section 49A is subject to being ousted where a contrary intention is expressed, as is 
the case with proposed subsection (3A). 

One of the reasons for section 49A of the Acts Interpretation Act 1901 is that, 
without it, a person or body outside Parliament could change the obligation imposed 
by a regulation adopting such a document as in force from time to time without 
Parliament's knowledge or without the opportunity for Parliament to scrutinise, and 
if so minded, to disallow the variation.  A further reason for section 49A, of course, 
is that one of the characteristics of good legislation is certainty.  Another is the onus 
on the lawmaker to ensure that those obliged to obey the law have adequate access 
to its terms.   

The committee noted that subsection 132(2) of the Airports Act 1996 prescribes a 
penalty of up to 250 penalty units (currently $25 000) for offences contravening the 
regulations - regulations which could be changed without either Parliament or those 
obliged to comply with them being aware of the change.  

The committee considered that the reasons for retaining the application of section 
49A of the Acts Interpretation Act 1901 far outweigh the administrative 
convenience of adopting the documents as in force from time to time.  If the 
responsible rule-maker takes seriously the need to ensure adequate access to the 
change in the obligation, there seems little to be gained by not formally adopting by 
regulation the changes in the incorporated documents.  
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The committee, therefore, sought the Minister's advice on whether there should be 
reconsideration of the derogation from section 49A of the Acts Interpretation Act 
1901.   

Pending the Minister's advice, the committee drew Senators' attention to the 
provision, as it may be considered insufficiently to subject the exercise of legislative 
power to parliamentary scrutiny, in breach of principle 1(a)(v) of the committee's 
terms of reference, and it may be considered to trespass unduly on personal rights 
and liberties, in breach of principle 1(a)(i) of the committee's terms of reference. 

The Minister has responded as follows: 

I note that the amendments in question were passed by the Senate on Wednesday, 
26 March. 

I do not believe that our approach to applying current Standards Association of 
Australia (SAA) standards unreasonably derogates from Parliamentary scrutiny and 
is justified on a number of grounds. 

The adoption of standards made by the SAA as they exist from time to time rather 
than the standards that exist at the time of the initial adoption is a well accepted 
principle of regulation making. 

The approach proposed in sections 132 and 133 is consistent with that taken 
elsewhere in the Act.  For example, while sections 100 and 107 provide the power to 
make regulations about the granting of building approvals (s. 100) and the provision 
of certificates of fitness (s. 107), they also make provision for applying, adopting or 
incorporating (with or without modification) any matter contained inter alia in a 
standard proposed or approved by the SAA, as in force from time to time. 

Other examples of adopting standards elsewhere in Commonwealth Statutes include 
the Air Navigation Act 1920 (in relation to the investigation of transport accidents) 
and the Motor Vehicle Standards Act 1989 (regarding the incorporation of 
documents setting out standards, in force from time to time, in determining vehicle 
standards). 

With the proposed amendments, we have confined the standards that we propose to 
draw on to only those proposed or approved by the SAA.  The SAA is a reputable 
organisation, recognised by the Commonwealth Government under its Memorandum 
of Understanding with SAA as the peak standards body in Australia. 

The regulations will incorporate SAA standards on technical matters that are routine 
and uncontentious, including evidentiary matters such as testing methods, guidance 
to administrative decision makers and defining technical terms by reference.  I am 
advised that the structure of the Airports (Environment Protection) Regulations is 
such that criminal liability does not depend on the content of the standards. 

Before SAA standards are introduced they undergo a considerable period of 
development and consultation, including a three-tiered approval process to ensure 
stakeholder equity in the completed standard. 

SAA standards are updated regularly to ensure that they meet national needs for 
contemporary, internationally aligned standards.  Once a standard is amended or 
updated by SAA, the users seek to comply with the revised standard.  Industry is 
used to operating in accordance with SAA standards. 
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In view of the widespread acceptance of SAA standards, it would seem appropriate 
to incorporate the most recent version of a standard into the regulations rather than 
requiring persons to comply with an outdated version until such time that the 
standard in question is identified and remedied through an amending regulation.  As 
the updated standards will be applied generally throughout the economy, this would 
have the practical effect of having two different SAA standards in force at the one 
time, undermining the rationale for the standards system itself. 

Finally, referring to relevant standards, as in force from time to time, in the 
environment regulations (which already contain considerable technical detail) 
enables us to keep the regulations relatively simple and to a reasonable length - both 
important drafting principles. 

Should you require further background on the above matters, I would be happy for 
Departmental officers to provide a briefing. 

The committee thanks the Minister for this response, however, it continues to have 
several concerns.  While acknowledging the good standing of the Standards 
Association of Australia (SAA), and the convenience of incorporating standards as 
they are in force from time to time, the committee points out that this mechanism 
takes away Parliament's ability to supervise how the executive is exercising the 
legislative power which Parliament has delegated to it.  It also means that 
Parliament could not prevent the imposition on Australians of a standard of which it 
disapproves. 

The committee agrees that keeping the law relatively simple and of reasonable 
length are important drafting principles.  The purpose, however, of those principles 
is to ensure that those obliged to obey the law are able to access and understand it 
easily.  The committee is concerned that not all those obliged to comply with a 
changed standard will know that it has been changed.   

Finally, the committee is concerned that there has been some misunderstanding of 
what it was seeking.  As the committee pointed out in Alert Digest No. 3 of 1997, 
Section 49A of the Acts Interpretation Act 1901 allows the adoption of material as it 
exists at the time of the adoption.  The committee was seeking no more than that, 
each time a relevant standard is altered, a regulation be made omitting the reference 
to that standard in the relevant regulation and substituting a reference to the new 
standard.  Alternatively, the committee requests that a mechanism of tabling in both 
Houses of Parliament a notice that an incorporated document has been changed, 
together with a copy of the amended document, be implemented. 

The committee, therefore, continues to draw Senators' attention to the provision, as 
it may be considered insufficiently to subject the exercise of legislative power to 
parliamentary scrutiny, in breach of principle 1(a)(v) of the committee's terms of 
reference, and it may be considered to trespass unduly on personal rights and 
liberties, in breach of principle 1(a)(i) of the committee's terms of reference. 
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Export Market Development Grants Act 1997 

This bill for this Act was introduced into the House of Representatives on 27 February 
1997 by the Minister for Trade. [Portfolio responsibility: Trade] 

The bill proposes to create a revised Export Market Development Grants Act which 
simplifies the structure and readability of the current Act.  It focuses on assistance to 
small to medium enterprise and places an upper limit on the cost of the scheme. 

The committee dealt with this bill in Alert Digest No. 3 of 1997, it which it made 
various comments.  The Minister for Trade has responded to those comments in a 
letter dated 25 March 1997. A copy of that letter is attached to this Report.  
Although this bill has now been passed by both houses (and received Royal Assent 
on 17 April 1997), the Minister's response may, nevertheless, be of interest to 
Senators.  Relevant parts of the response are discussed below. 

Retrospective application 
Paragraph 7(1)(g) and clause 17 

Paragraph 7(1)(g) of this bill provides: 

(1) A person referred to in subsection 6(1) (other than an approved joint 
venture or approved trading house) is eligible for a grant in respect of a 
grant year if the following conditions are satisfied: 

... 

(g) there are no disqualifying convictions outstanding against the 
person under section 17 when the person applies for the grant 

Clauses 16 and 17 provide: 

16 Disqualifying convictions 
(1) For the purposes of this Act, a disqualifying conviction is: 

 (a) in relation to an individual—a conviction of the individual for a 
relevant offence;  or 

 (b) in relation to a body corporate—a conviction of the body 
corporate or of an associate of the body corporate for a relevant 
offence;  or 

 (c) in relation to a partnership or an approved joint venture—a 
conviction of an associate of the partnership or of the joint 
venture for a relevant offence. 

  Note: For associate see section 107. 

(2) In this section: 
 relevant offence  means: 
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 (a) an offence that under subsection 229(3) of the Corporations Law 
disqualifies a person from managing a corporation;  or 

 (b) an offence against section 29A, 29B, 29C or 29D of the Crimes 
Act 1914 that relates to an application for a grant; or 

 (c) an offence against section 39 of the repealed Act; or 
 (d) an offence under: 
   (i) section 5, 6, 7 or 7A or subsection 86(1) of the Crimes Act 

1914;  or 
  (ii) a provision of a law of a State or Territory that corresponds 

to any of those provisions; 
  that relates to an offence referred to in paragraph (a, (b) or (c). 

  Note: For repealed Act see section 107. 

17 When is a disqualifying conviction outstanding? 
A disqualifying conviction in respect of a person remains outstanding 
against the person for the period starting on the day on which the 
conviction was recorded and ending: 

 (a) if the conviction was for a term of imprisonment—5 years after 
the individual convicted was released from prison; or 

 (b) in any other case—5 years after the day on which the conviction 
was recorded. 

In Alert Digest No. 3 of 1997, the committee noted that these provisions, if enacted, 
would set out one of the conditions under which a person would be ineligible for a 
grant in a grant year.  The person would be ineligible where there is an outstanding 
disqualifying conviction against the person. Where the person has been convicted of 
a relevant offence, the disqualifying conviction is outstanding during a time period 
of five years from the time of the conviction or, where a term of imprisonment was 
imposed, five years from the person's release.   

The committee was not concerned that certain offences attract ineligibility for a 
period of time.  The committee was concerned, however, with attaching a legal 
effect to past events which occurred before the commencement of this legislation.  
Retrospective application in this way raises the issue whether there may be undue 
trespass on personal rights and liberties.   

Further, the committee noted the arbitrary nature of choosing five years as the 
period.  It was concerned with the apparently uneven treatment of a natural person 
as against a body corporate.  Both a body corporate and a natural person may be 
ineligible by reason of an outstanding disqualifying conviction.  The periods of 
ineligibility, however, may differ.  Because a body corporate cannot be jailed, the 
period from conviction will not be more than five years unless an associate of the 
body corporate is also convicted for a term of imprisonment.  A natural person, 
subject to imprisonment, may have a longer period of ineligibility.   
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Accordingly, the committee sought the Minister's advice on these issues. 

Pending the Minister's advice, the committee drew Senators' attention to these 
provisions, as they may be considered to trespass unduly on personal rights and 
liberties, in breach of principle 1(a)(i) of the committee's terms of reference. 

Retrospective application 
Clause 78 

In Alert Digest No. 3 of 1997, the committee noted that clause 78 of this bill, if 
enacted, provides that an individual, convicted of certain offences, is disqualified 
from preparing applications for a grant for a disqualification period of five years 
from the time of the conviction or, where a term of imprisonment was imposed, five 
years from the individual's release. 

As with the outstanding disqualifying convictions dealt with above, the committee 
was concerned, not with the disqualification itself, but with the retrospective 
application of the provision to convictions occurring before the commencement of 
this legislation.  Accordingly the committee sought the Minister's advice on this 
issue. 

Pending the Minister's advice, the committee drew Senators' attention to the 
provision, as it may be considered to trespass unduly on personal rights and liberties, 
in breach of principle 1(a)(i) of the committee's terms of reference. 

On these issues, the Minister for Trade has responded as follows: 
With reference to paragraph 7(1)(g) and clause 17, and clause 78 of the bill, I would 
point out that these provisions are identical in effect to those in the current Export 
Market Development Grants Act 1974.  These provisions were devised with the 
assistance of the Attorney-General's Department, who gave consideration to human 
rights issues before giving their approval for the provisions.  The five year period, 
and the relative impact on jailed individuals versus corporations was also considered 
by Attorney-General's Department to be a consistent application of the law.  Given 
the prior existence of these provisions, I do not see that there is any retrospectivity 
or that any applicant is disadvantaged by their inclusion in the bill. 

The committee thanks the Minister for this response. 

Vicarious liability and reversal of the onus of proof 
Subclauses 102(4) and (5) 

Subclauses 102(4)and (5) provide: 

(4) If it is necessary to establish the state of mind of an individual in relation to 
particular conduct, it is enough to show: 

(a)   that the conduct was engaged in by an employee or agent of the individual 
within the scope of his or her actual or apparent authority: and  
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(b)   that the employee or agent had the state of mind. 

(5) If 

 (a) conduct is engaged in on behalf of an individual by an employee 
or agent of the individual;  and 

 (b) the conduct is within the scope of his or her actual or apparent 
 authority; 

the conduct is taken, for the purposes of a prosecution for an offence 
referred to in subsection (1), to have been engaged in by the individual 
unless the individual establishes that he or she took reasonable 
precautions and exercised due diligence to avoid the conduct. 

In Alert Digest No. 3 of 1997, the committee noted that these subclauses, if enacted, 
would impose vicarious liability on a person for the criminal acts of his or her 
employee or agent.  Subclause (5) would put the onus of disproving liability on the 
principal by requiring that person to establish that he or she took reasonable 
precautions and exercised due diligence to avoid the conduct. 

The committee has been prepared to accept the imposition of criminal liability on a 
company through the acts and intentions of its manager/directors as that is necessary 
for the effective operation of the criminal law.  The committee, therefore, has no 
concerns with subclauses (2) and (3) which relate to the prosecution of a body 
corporate.  Different considerations, however, ought to apply where vicarious 
liability for the acts of other persons is imposed on an employer or principal who is 
a natural person. 

The primary issue is whether imposing criminal liability vicariously on an employer 
who is a natural person unduly trespasses on that person's personal rights and 
liberties.  Accordingly, the committee sought the Minister's advice on this matter. 

Pending the Minister's advice, the committee drew Senators' attention to the 
provision, as it may be considered to trespass unduly on personal rights and liberties, 
in breach of principle 1(a)(i) of the committee's terms of reference. 

On this issue, the Minister has responded as follows: 

With reference to subclauses 102(4) and (5) I would comment that I consider the 
obtaining of, or attempting to obtain, a grant by fraud of deception to be a serious 
offence.  This is supported by the level of the penalty, five years, imposed under the 
current EMDG Act.  I would suggest that it is reasonable that any person in a 
managerial position who knew that a person under their control was attempting to 
obtain for their employer a grant by fraud is equally guilty of an offence as the 
actual perpetrator.  But in any case I feel that people should be specifically 
accountable for matters which fall within their area of responsibility. 

Under the current legislation, section 39 provides that persons are guilty of an 
offence if they "ought reasonably to have known" that an amount was not payable, 
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or made reckless statements that were false or misleading.  The proposed provision 
addresses the same situation in a different way. It provides that the criminal act of 
employee or agent is deemed to be the act of the employer or principal if it was 
carried out in the course of the employment or agency and the employer or agent did 
not take "reasonable precautions and exercise due diligence". 

Managers are not liable to penalty in a number of instances where they can show 
that they made a reasonable effort to avoid such conduct by their staff, and, of 
course, that they did not know of the actions of their staff.  Again, the current 
legislation was assisted in its development and approved by the Attorney-General's 
Department.  The bill would have received similar scrutiny by that department.  
Given that I consider the offences to be serious, I do not feel it appropriate to alter 
the provisions of subclauses 102(4) and (5). 

The committee thanks the Minister for this response but remains unconvinced by the 
reasons put forward.  It may be, as the Minister suggests,   

reasonable that any person in a managerial position who knew that a person under their control was 
attempting to obtain for their employer a grant by fraud is equally guilty of an offence as the actual 
perpetrator. 

But subclauses 102(4) and (5) would operate even if the person in the managerial 
position did not know of the fraudulent intentions of the person under their control. 

Further, with respect to the current section 39, the committee does not agree that the 
proposed provisions 'address the same situation in a different way'.  Subclauses 
102(4) and (5) impose vicarious liability on the employer for the actions and 
intentions of an employee and reverse the onus of proof by requiring the employer 
to establish that he or she took reasonable precautions and exercised due diligence 
to avoid the conduct.  Section 39 of the current Act has no vicarious liability for an 
employee of an individual and imposes on the prosecution the onus of proving that 
the person who actually committed the offence 'ought reasonably to have known' 
that an amount was not payable or that the person acted recklessly.   

The committee continues to draw Senators' attention to the provisions, as they may 
be considered to trespass unduly on personal rights and liberties, in breach of 
principle 1(a)(i) of the committee's terms of reference. 
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Legislative Instruments Bill 1996 

This bill was introduced into the House of Representatives on 26 June 1996 by the 
Attorney-General. [Portfolio responsibility: Attorney-General] 

The bill proposes to establish a regime to govern drafting standards and procedures 
for the making, registration, publication, scrutiny and sunsetting of delegated 
legislation. 

The committee dealt with this bill in Alert Digest No. 5 of 1996, in which it made 
various comments.  The Attorney-General responded to those comments in a letter 
dated 19 September 1996.  The committee discussed this response in its Ninth 
Report of 1996 and made further comments.  The Attorney-General responded to 
those comments in a letter dated 17 March 1997.  In its Fourth Report of 1997, the 
committee invited comments from the Minister for Industrial Relations regarding 
item 14 of Schedule 1.  The Minister has forwarded a copy of a letter sent to the 
Regulations and Ordinances Committee dated 26 March 1997 regarding this item.  
A copy of that letter is attached to this Report and relevant parts of the response are 
discussed below. 

Insufficient parliamentary scrutiny of legislative power 
Item 14 of Schedule 1 - Instruments that are not legislative 
instruments 

In Alert Digest No. 5 of 1996, the committee noted that Schedule 1 lists certain 
instruments and provides that they are not to be legislative instruments for the 
purpose of the legislation.  Item 14 provides for certain instruments to be included 
in the list by being prescribed.   

This provision was not included in the 1994 Bill.  It appears that Item 14 
instruments could include Determinations under the Public Service Act 1922, the 
Defence Act 1903  and the Remuneration Tribunal Act 1973, which are at present 
subject to full scrutiny and disallowance by Parliament.  The committee 
acknowledged that the regulation which prescribes such determinations as Item 14 
instruments and therefore makes them exempt from disallowance would itself be 
subject to disallowance.  In the committee's opinion, this was not a satisfactory 
safeguard as a period of some months could elapse between the coming into effect 
of the regulation and its disallowance.  Any determinations made during this period 
would remain in force even if the regulation was disallowed. 

 

The committee sought the advice of the Attorney-General on this issue. 
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Pending the advice of the Attorney-General, the committee drew Senators' attention 
to the provision, as it may be considered insufficiently to subject the exercise of 
legislative power to parliamentary scrutiny, in breach of principle 1(a)(v) of the 
committee's terms of reference. 

On 19 September 1996 in relation to this issue, the Attorney-General responded as 
follows: 

The exemption from the legislation in respect of instruments dealing with terms 
and conditions of persons employed by the Commonwealth was agreed only on the 
basis that the continued exemption should be specifically considered in the course 
of the review of the legislative instruments legislation.  There is a strong argument 
that accountability in relation to the Government as an employer should be in the 
industrial relations arena.  Given that the Government's current industrial relations 
reforms are in the process of being implemented, I believe that the exemption is 
appropriate at this time.  It will be considered as part of the review.  I am unable to 
agree that the exemption should be removed at this time. 

In its Ninth Report of 1996, the committee pointed out that its basic concern with 
this clause is that it removes these instruments from Parliamentary scrutiny.  It is not 
a question, as the last sentence in the quotation from the response suggests, that the 
exemption of these instruments from Parliament's scrutiny should be removed at this 
time.  At this time these instruments are not exempt from Parliament's scrutiny; it is 
the bill that proposes to exempt them.  The response gave the impression that the 
committee was asking for the status quo to be changed.  Rather the committee was 
alerting Senators that what is being removed by this bill is Parliament's ability to 
scrutinise how the Government exercises the subordinate legislative power that 
Parliament has delegated to it on these matters. 

The committee said in its Ninth Report of 1996 that if these instruments were not 
legislative in character but individual decisions applying the law, the committee 
would agree that an industrial tribunal or court would be the appropriate forum for 
review.  But as they are legislative instruments representing the exercise of the 
Parliament's legislative power which has been delegated to the executive the 
committee asked why the Parliament should not oversee what is done in its name? 

The committee, therefore, continued to draw Senators' attention to this provision, as 
it may be considered insufficiently to subject the exercise of legislative power to 
parliamentary scrutiny, in breach of principle 1(a)(v) of the committee's terms of 
reference. 

In a further reply on 17 March 1997, the Attorney-General wrote: 

The Committee's concern about exemption from the legislation in respect of 
instruments dealing with terms and conditions of persons employed by the 
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Commonwealth has also been raised by the Senate Standing Committee on 
Regulations and Ordinances.  In addition, The Chair of that Committee wrote to the 
Minister for Industrial Relations seeking his agreement to withdrawal of the 
exemption.  I understand that the Minister will be writing shortly to that Committee 
on the issue. 

The committee thanked the Attorney-General for this response and sought the views 
of the Minister for Industrial Relations on these issues. 

Pending the Minister's response the committee continued to draw Senators' attention 
to the provision, as it may be considered insufficiently to subject the exercise of 
legislative power to parliamentary scrutiny, in breach of principle 1(a)(v) of the 
committee's terms of reference. 

On 26 March 1997 the Minister for Industrial Relations responded as follows: 
I refer to your Committee's Fourth Report of 19 March 1997, and its consideration 
of the proposed exemption of public sector employment instruments from the 
Legislative Instruments Bill 1996. 

I note that the Committee is particularly concerned at the idea that such instruments 
might no longer be subject to parliamentary scrutiny and disallowance. 

I have addressed this issue in responding to similar concerns raised by the Senate 
Standing Committee on Regulations and Ordinances.  Accordingly, I attach a copy 
of that reply for your Committee's information.   

I have sent a copy of this letter to the Attorney-General for his information. 

Extract from letter to Regulations and Ordinances Committee 

Thank you for your letter of 4 November 1996 seeking my agreement to the deletion 
of Item 14 of Schedule 1 from the Legislative Instruments Bill 1996. 

Until now, I have not been in a position to provide you with a substantive reply.  
Your letter raised issues of considerable significance for my portfolio, and they have 
been the subject of ongoing and detailed consultations between the Attorney-
General and myself, and our officers, about the effect of the Bill. 

As you know, the Schedule lists classes of instruments that are not legislative 
instruments for the purposes of the Bill.  The effect of deleting Item 14 would be 
that instruments of the specified kinds (broadly, those dealing with terms and 
conditions of public sector employees) would become subject to the scheme 
established by the Bill.  This would involve central registration, tabling within 6 
sitting days, backcapturing, sunsetting and the future possibility (following the 
proposed review of the scheme after 3 years) of compulsory consultation. 

Your letter implies that exemption of public sector employment instruments from 
the scheme would mean that they would no longer be subject to Parliamentary 
scrutiny.  All these kinds of instruments are made under the authority of Principal 
Acts which at present provide, where appropriate, for Parliamentary scrutiny and 
disallowance of related subordinate legislation.  It is not the Government's intention 
that the Bill should have the effect of changing the current position.  Accordingly, 
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exemption from the legislative instruments scheme is not intended to result, for 
example, in determinations made under section 82D of the Public Service Act 1922 
or section 58B of the Defence Act 1903 no longer being tabled, publicly notified, 
scrutinised and subject to disallowance. 

The Government will therefore be introducing amendments to the Bill to ensure that 
these processes, as they currently operate, are not disturbed.  I note that it is 
unnecessary to make similar amendments to the Remuneration Tribunal Act 1973, 
which will continue to provide for Tribunal determinations to be subject to 
Parliamentary scrutiny and disapproval even though Item 15 of Schedule 1 to the 
Bill provides that such determinations will not be legislative instruments for the 
purposes of the scheme. 

In these circumstances, the effect of the proposed exemption is to remove certain 
public sector instruments from the requirements of the Bill, but to preserve the 
opportunity of disallowance in relation to instruments which are currently 
disallowable. 

The Government believes that the Commonwealth's employment practices should 
operate, to the maximum extent consistent with its public responsibilities, under the 
same industrial relations and employment arrangements as apply to the rest of the 
workforce.  The proper place for accountability in relation to these practices should 
be the industrial relations arena, consistent with the Government's industrial reform 
program. 

Under the Government's approach to the Australian Public Service employment 
framework which I announced on 5 March 1997, pay and conditions for APS staff 
will be implemented mainly through agency-level agreements under the Workplace 
Relations Act 1996.  Such agreements will not be subject to the legislative 
instruments scheme. 

Privacy is also an important consideration.  Many determinations are made to 
resolve specific issues affecting particular named individuals.  The electronic 
register under the Bill could lead to the disclosure of the personal details of those 
individuals, contrary to the spirit of the Privacy Act 1988 and contrary to normal 
employment practices. 

The Government also regards the sunsetting requirement of the legislative 
instruments scheme as incompatible with the special features of the 
employer/employee relationship.  Sensitive matters on which a compromise had 
been reached would automatically be reopened, and expectations encouraged that 
entitlements would not only be reviewed but also (potentially) enhanced.  Other 
difficulties would involve conflict with planned changes to industrial arrangements;  
encouraging the parties to focus on individual conditions at the expense of a 
broader, more rational approach;  and the risk of entitlements lapsing. 

In the light of these fundamental policy concerns, you will appreciate why the 
Government's firm position is that the exemption should be retained in Schedule 1 to 
the Bill. 

I am sending a copy of this letter to the Attorney-General for his information. 
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The committee thanks the Minister for this response, noting the government's 
intention to introduce amendments to ensure that these instruments continue to be 
tabled in Parliament and subject to disallowance. 
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Constitutional Convention (Election) Bill 1997 

This bill was introduced into the House of Representatives on 26 March 1997 by the 
Prime Minister. [Portfolio responsibility: Administrative Services] 

The bill proposes to establish a process for the election of half (76) the delegates to 
the proposed Constitutional Convention. The Convention is scheduled to meet in 
December 1997. 

The committee dealt with this bill in Alert Digest No. 6 of 1997, in which it made 
various comments.  The Minister for Administrative Services responded to those 
comments in a letter dated 21 May 1997.  A copy of that letter is attached to this 
Report, and relevant parts of the response are discussed below. 

Reversal of the onus of proof 
Subsections 139(1), (2) and (3) 

In Alert Digest No. 6 of 1997, the committee noted that subsections 139(1), (2) and 
(3) of this bill, if enacted, would reverse the onus of proof in prosecutions for the 
offences established by those subsections. 

These subsections provide: 

Protection of the official mark 
 (1) A person must not, without lawful authority, proof whereof is to lie 

upon the person: 

  (a) make any official mark on or in any paper;  or 

  (b) be in possession of any paper bearing any official mark; or 

 (c) make use of or be in possession of any instrument capable of 
making on or in any paper an official mark. 

  Penalty:  10 penalty units. 

 (2) A person who, without lawful authority, proof whereof is to lie upon 
the person, makes on or in any ballot-paper, or on or in any paper 
purporting to be a ballot-paper, an official mark, is to be taken to 
have a forged ballot-paper. 

 (3) All paper bearing an official mark, and all instruments capable of 
making on or in paper an official mark, made, used, or in the 
possession of any person without lawful authority (proof whereof is 
to lie upon the person) are forfeited to the Commonwealth, and may 
without warrant, be seized by a member of the Australian Federal 
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Police or a member of the police force of a State or Territory and 
destroyed or dealt with as prescribed. 

The committee acknowledged that the reversal of the onus of proof in these 
circumstances is also contained in section 346 of the Commonwealth Electoral Act 
1918.  That section, however, pre-existed this committee so that the committee had 
not previously had an opportunity to comment upon it.  It seemed to the committee 
that the explanatory memorandum did not contain any justification of the need to 
reverse the onus of proof in these circumstances.  The committee, therefore, sought 
the Minister's advice on the reasons for doing so. 

Pending the Minister's advice, the committee drew Senators' attention to the 
provisions, as they may be considered to trespass unduly on personal rights and 
liberties, in breach of principle 1(a)(i) of the committee's terms of reference. 

The Minister has responded as follows: 
The words ("proof thereof is to lie upon the person") contained in clause 139 of the 
Bill were the subject of Government Amendments to the Bill introduced in the 
House of Representatives on 15 May 1997.  The amendments omit those words 
thereby withdrawing the reversal of onus of proof. 

The inclusion of those words in the Bill was an editing oversight. 

The committee thanks the Minister for this response. 
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Australian National Railways Commission Sale Bill 1997 

This bill was introduced into the House of Representatives on 14 May 1997 by the 
Minister for Transport and Regional Development. [Portfolio responsibility: Transport 
and Regional Development] 

The bill proposes to enable the sale of non-interstate mainline track rail assets of 
Australian National by amending the Australian National Railways Commission Act 
1983 to: 

 provide arrangements for the transfer of assets, liabilities and contracts 
between the Commission, the Commonwealth and new rail operators; 

 provides Ministerial authority to enter into agreements with relevant States to 
replace or amend specified rail agreements with the States to allow the sale to 
proceed; 

 provides for the Minister for Finance to be authorised to sign agreements with 
purchasers of the Commission rail businesses; 

 make provision to protect the Commonwealth from default by the Commission 
as a result of the loss of assets and revenue generating capacity; 

 provide that liabilities of the Commission are met in order to protect parties 
which have contracted to the Commission in good faith; 

 enable the Commission to assist the Commonwealth with the sale and to 
provide a Ministerial power of direction to facilitate disposal of the 
Commission’s assets and liabilities; 

 enable abolition of the Commission and the transfer of residual assets, 
liabilities and contracts to the Commonwealth after the sale has been 
completed and the Commission liabilities have been met. 

Further, the bill allows for the eventual repeal of the Australian National Railways 
Commission Act 1983;  repeals legislation covering agreements with South Australia 
and Tasmania after replacement agreements have been negotiated and taken effect; 
enables fixtures to be severed from railways land and to be sold to a rail operator; 
provides for access to railways for defence-related purposes and for emergency or 
disaster relief, and compensation for that access and amends 11 other Acts as a 
consequence of the abolition of the Commission. 

The committee discussed this bill in Alert No. 7 of 1997, in particular its 
commencement clause and was satisfied with the reasons for commencing it by 
Proclamation.  A letter dated 18 June 1997 has been received from the Acting 
Minister for Transport and Regional Development in relation to this bill.  For the 
information of Senators the committee's discussion in Alert Digest No. 7 of 1997 
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and the relevant parts of the Acting Minister's letter are reproduced below.  A copy 
of that letter is attached to this report. 

Extract from Alert Digest No. 7 of 1997 

Commencement by Proclamation 
Subclauses 2(2), (3) and (5) 

Subclause 2(2) of this bill provides: 

(2) Items 7 to 10 of Schedule 3 and items 8 and 9 of Schedule 4 commence 
on a day to be fixed by Proclamation.  The day must not be earlier than 
the day on which the Minister gives the Governor-General a written 
certificate stating that the Minister is satisfied that the relevant Minister 
of South Australia has agreed to those items commencing. 

Subclause 2(3) of this bill provides: 

(3) Item 11 of Schedule 3 commences on a day to be fixed by Proclamation.  
The day must not be earlier than the day on which the Minister gives the 
Governor-General a written certificate stating that the Minister is 
satisfied that the relevant Minister of Tasmania has agreed to that item 
commencing. 

Subclause 2(5) of this bill provides: 

(5) The remaining items of Schedule 3 and Schedule 4 commence on a day 
to be fixed by Proclamation.  The day must not be earlier than the later of 
the day proclaimed for the purposes of subsection (2) and the day 
proclaimed for the purposes of subsection (3). 

The bill, therefore, does not specify a time within which the relevant provisions  
must either commence or be repealed.   

The committee has placed importance on the Office of Parliamentary Counsel Drafting 
Instruction No. 2 of 1989.  The Drafting Instruction provides: 

3. As a general rule, a restriction should be placed on the time within 
which an Act should be proclaimed (for simplicity I refer only to an Act, but 
this includes a provision or provisions of an Act).  The commencement clause 
should fix either a period, or a date, after Royal Assent, (I call the end of this 
period, or this date, as the case may be, the 'fixed time').  This is to be 
accompanied by either: 

(a) a provision that the Act commences at the fixed time if it has not already 
commenced by Proclamation:  or 

(b) a provision that the Act shall be taken to be repealed at the fixed time if 
the Proclamation has not been made by that time. 

4. Preferably, if a period after Royal Assent is chosen, it should not be longer 
than 6 months. If it is longer, Departments should explain the reason for this in 
the Explanatory Memorandum. On the other hand, if the date option is chosen, 
[the Department of the Prime Minister and Cabinet] do not wish at this stage to 
restrict the discretion of the instructing Department to choose the date. 
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5. It is to be noted that if the 'repeal' option is followed, there is no limit on the 
time from Royal Assent to commencement, as long as the Proclamation is made 
by the fixed time. 

6. Clauses providing for commencement by Proclamation, but without the 
restrictions mentioned above, should be used only in unusual circumstances, 
where the commencement depends on an event whose timing is uncertain (eg 
enactment of complementary State legislation). 

The committee notes that paragraph 6 is applicable here as the commencement of 
the provisions in question requires the agreement of Ministers of State in South  
Australia and Tasmania. 

In the circumstances, the committee makes no further comment on the provisions. 

Extract from the Acting Minister's letter 
 

I note that the committee places importance on the Office of Parliamentary Counsel 
Drafting Instructions No. 2 of 1989 which provide that Bills should include limits 
within which time Acts should be proclaimed and that a number of items in 
Schedules 3 and 4 of the Sale Bill do not have limits of this type.  The Committee 
recognises that in this case the commencement date requires the agreement of South 
Australian and Tasmanian Transport Ministers, and as such are an unusual 
circumstance provided for in the Instructions. 

The Minister was keen to have the legislation proclaimed and the sale process 
completed at the earliest possible time and would have liked to have been more 
prescriptive about when different items in the legislation should take effect.  For the 
reasons outlined by the Committee this was not possible. 

In fact, the Sale Bill provides for a series of sequentially related events to occur in 
South Australia and/or Tasmania, in the lead up to the agreement of South 
Australian and Tasmanian Transport Ministers.  These include the negotiation of an 
agreement between the Commonwealth and each State covering the sale (under 
section 67AZR(1) or (2)) and notification of the agreement to the Commonwealth 
Parliament (section 67AZR(3)) with subsequent period to provide the opportunity 
for Parliament to disallow it.  In addition there may be a need for legislation in 
South Australia and/or Tasmania to authorise the State Transport Minister to agree 
to the repeal or replacement of the existing agreements prior to Commonwealth 
proclamation to repeal existing agreements (schedule 3 items 7 to 11). 

The remaining items of Schedule 3 and the items of Schedule 4 give effect, or are 
consequential, to the abolition of the Australian National Railways Commission.  
The timing of the abolition must be after the above processes are completed, and 
will also be dependent on how long it takes to wind up residual activities of the 
Commission. 

Given these circumstances and the very real possibility of delays at a number of 
stages of the process, for example as a result of an election in South Australia, the 
Minister was unable to include a reasonable time limit in the legislation and 
accordingly opted for the arrangements contained in the Bill. 

However, it is worth noting that negotiations with both South Australia and 
Tasmania are well advanced and South Australia is expected to introduce related 
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legislation in July.  Subject to passage of the Commonwealth legislation, the 
Minister is hopeful that any delay in proclamation will be minimal. 

The committee thanks the Acting Minister for these comments. 
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Telecommunications (Interception) and Listening Devices 
Amendment Bill 1997 

This bill was introduced into the House of Representatives on 14 May 1997 by the 
Attorney-General and Minister for Justice. [Portfolio responsibility: Attorney-
General] 

The bill proposes to amend the following Acts: 

 Telecommunications (Interception) Act 1979 to: 

 enable the Police Integrity Commission to receive intercepted information 
where that information appears to relate to police conduct that the 
Commission may investigate; 

 permit the Commission to use intercepted information for investigating 
alleged police misconduct; 

 permit the Commission to obtain warrants to intercept 
telecommunications, provided certain authority has been given by the 
Attorney-General; 

 add to, and clarify, the categories of proceedings in which intercepted 
information can be given in evidence; 

 permit intercepted information to be used in making a decision whether to 
appoint, re-appoint, dismiss or retire a member or staff member of a police 
service; 

 Telecommunications (Interception) Act 1979, Australian Federal Police Act 
1979 and Customs Act 1901 to permit the Minister to nominate specified 
members of the Administrative Appeals Tribunal to issue interception warrants 
for law enforcement purposes; and 

 Financial Transaction Reports Act 1988 to give the Australian Bureau of 
Criminal Intelligence and the Police Integrity Commission access to FTR 
information held by AUSTRAC, provided certain Information Privacy 
Principles have been complied with. 

The committee dealt with this bill in Alert Digest No. 7 of 1997, in which it made 
various comments.  The Attorney-General has responded to those comments in a 
letter dated 19 June 1997.  A copy of that letter is attached to this report and relevant 
parts of the response are discussed below. 

Committee's view 

The committee is satisfied by the explanation of the Attorney-General with respect 
to the suggestion of legislative creep.  The committee, however, continues to differ 
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from the view of the Attorney-General as to the usefulness of a sunset clause.  With 
respect to the appointment of non-judicial officers to issue warrants, the committee 
appreciates the necessity of the amendments to address the problem posed by the 
unwillingness of the federal court judges to continue to make themselves available 
and thanks the Attorney-General for this explanation. 

General Comment 

In Alert Digest No. 7 of 1997 the committee noted that this bill interferes with the 
privacy of a certain category of people.  The committee was concerned at the 
extension of intrusive powers proposed by this bill.  It allows a further body, namely 
the Police Integrity Commission, to make use of the interception of 
telecommunications.  It is again an extension of an intrusive power and, as such, a 
fresh example of legislative creep.  The committee respectfully sought the Attorney-
General's comments on this matter. 

The committee asked the Attorney-General whether the extension of power 
proposed by this bill should be subject to a sunset clause.  The need to obtain 
Parliament's assent to renewing these powers would enable Parliament to review 
whether the granting of these powers has been appropriate and worthwhile. 

The committee, therefore, sought the advice of the Attorney-General whether a 
sunset clause would be appropriate. 

Pending the Attorney-General's advice, the committee drew Senators' attention to 
this bill, as it may be considered to trespass unduly on personal rights and liberties, 
in breach of principle 1(a)(i) of the committee's terms of reference. 

On this issue, the Attorney-General has responded as follows: 

The first concern raised by the Committee is that conferring interception powers on 
the recently established New South Wales Police Integrity Commission (PIC) might 
be an extension of an intrusive power by legislative creep.  I do not believe this is 
the case. 

The proposed amendments to the Telecommunications (Interception) Act 1979 
dealing with the PIC will not permit any wider use of telecommunications 
interception than is currently possible.  The Bill merely takes into account the 
decision of the NSW Parliament to transfer responsibilities for investigating police 
misconduct from the Independent Commission Against Corruption (ICAC) and 
NSW Police to a new statutory authority.  This means that allegations of serious 
police misconduct involving NSW Police will be investigated in future by the PIC 
rather than the other agencies.  In performing its statutory functions, the PIC will not 
have any interception powers which were not available to the ICAC and NSW 
Police for the same purpose. 

The establishment of the PIC implements one of the main recommendations of the 
Wood Royal Commission for ensuring that police corruption does not reappear in 
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NSW.  I believe the Commonwealth should be seen to support the NSW 
Government's efforts to deal with this insidious problem. 

I have noted the Committee's suggestion that the relevant provisions should be 
subject to a sunset clause.  No sunset clause applies to other intercepting agencies 
and there seems to be no reason for imposing one on the PIC. 

The committee thanks the Attorney-General for this response.  The committee, 
however, continues to think that a sunset clause would enable Parliament to review 
whether the granting of these powers has been appropriate and worthwhile. 

The committee, therefore, continues to draw Senators' attention to this bill, as it may 
be considered to trespass unduly on personal rights and liberties, in breach of 
principle 1(a)(i) of the committee's terms of reference. 

Powers to non-judicial officers 
Schedule 1, Item 19, Schedule 2 and Schedule 3 

In Alert Digest No. 7 of 1997, the committee noted that these provisions, if enacted, 
would enable the Minister to nominate certain members of the Administrative 
Appeals Tribunal to issue warrants in relation to telecommunication intercepts and 
the use of listening devices.  The committee noted that only those members who, 
when appointed to the AAT, were enrolled as a legal practitioner for not less than 5 
years, may be nominated. 

The committee takes the view that the power to issue warrants should be confined to 
judicial officers.  If the power is to be given to non-judicial officers, the reasons for 
doing so should be clearly set out in the explanatory memorandum.  As the 
explanatory memorandum does not give any reasons for increasing the number of 
people who may issue warrants by including AAT members, the committee sought 
the advice of the Attorney-General on this issue. 

Pending the Attorney-General's advice, the committee drew Senators' attention to 
the provision, as it may be considered to trespass unduly on personal rights and 
liberties, in breach of principle 1(a)(i) of the committee's terms of reference. 

On this issue, the Attorney-General has responded as follows: 
The second issue raised by the Committee concerns the provisions which will enable 
nominated members of the Administrative Appeals Tribunal to issue certain 
warrants.  I appreciate the Committee's view that this power should be confined to 
judicial officers.  However, the amendments are necessary because the Chief Justice 
of the Federal Court has advised both my predecessor and myself that the judges of 
his court who presently perform this function have decided to withdraw their 
consent.  Under the Constitution, this function cannot be conferred on judges 
without their consent. 

Issuing warrants is an administrative function and the Constitution does not allow 
the Parliament to confer non-judicial powers on any Court established under the 
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Constitution (other than those ancillary to the exercise of judicial powers).  It has 
only been possible for this function to be performed by judges of the Federal Court 
and the Family Court because individual judges have consented to perform it as 
designated persons.  The Federal Court judges have decided to withdraw their 
consent because they have come to the view this is not a function they should 
perform.  They have agreed, however, to continue to perform the function for an 
interim period so that new arrangements can be made.  Departmental discussions 
with the Family Court indicate that the judges of that court also intend to cease 
issuing warrants. 

I should point out that law enforcement agencies are already experiencing 
difficulties obtaining warrants in some areas.  For example, the Australian Federal 
Police must apply to judges in Sydney for interception warrants to assist ACT 
investigations because there is no ACT resident judge who will agree to issue 
warrants. 

Finally, I am confident that, once the amendments are enacted, the nominated 
members of the AAT will be as diligent as the eligible judges have been in 
discharging their obligations under the relevant Acts. 

The committee thanks the Attorney-General for this response. 
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The committee presents its Eleventh Report of 1997 to the Senate. 

 

The committee draws the attention of the Senate to clauses of the following bills 
which contain provisions that the committee considers may fall within principles 
1(a)(i) to 1(a)(v) of Standing Order 24: 

 

 Administrative Decisions (Effect of International Instruments) Bill 1997 

 Carriage of Goods by Sea Amendment Bill 1997 

 Telecommunications (Interception) and Listening Device Amendment  
 Bill 1997 
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Administrative Decisions (Effect of International Instruments) 
Bill 1997 

This bill was introduced into the House of Representatives on 18 June 1997 by the 
Attorney-General and Minister for Justice. [Portfolio responsibility: Attorney-
General] 

The bill proposes to respond to the High Court decision in Minister for Immigration 
and Ethnic Affairs v Teoh by providing a statutory indication that by entering into a 
treaty the Australian Government does not give rise to a “legitimate expectation” 
that could form the basis for challenge. 

The committee dealt with this bill in Alert Digest No. 9 of 1997, in which it made 
various comments.  The Attorney-General has responded to those comments in a 
letter dated 20 August 1997.  A copy of that letter is attached to this report and 
relevant parts of the response are discussed below. 

General Comment 

In Alert Digest No. 9 of 1997, the committee noted that the High Court in Minister 
of State for Immigration and Ethnic Affairs v Ah Hin Teoh held that the ratification 
of a treaty by Australia creates a legitimate expectation that administrative decision-
makers will take into account treaty provisions, even if they have not become part of 
the domestic law of Australia by being passed by the Parliament.  The High Court 
also held that procedural fairness requires that the person affected be given notice 
and an adequate opportunity to reply to a proposal to make a decision inconsistent 
with the legitimate expectation. The Court also held that the legitimate expectation 
would not arise if there is either a statutory or executive act amounting to a contrary 
indication. 

In the committee's view, the fact that this bill is considered necessary demonstrates 
that, as things now stand, international instruments may have effect within Australia 
without being incorporated in legislation.  The committee wondered whether this 
amounts to an exercise of power with insufficient parliamentary scrutiny or no 
Parliamentary scrutiny at all.  The committee sought the advice of the Attorney-
General on this issue and on the process that has been put in place to enable 
Parliament to examine international instruments. 

The committee suggested that doubt had been expressed whether the joint 
statements of the Attorney-General and the Minister for Foreign Affairs were 
executive acts within the meaning of the High Court judgment.   
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The committee went on to say that, if the joint statements of the Attorney-General 
and the Minister for Foreign Affairs were executive acts amounting to a contrary 
indication within the meaning of Teoh's case, no legitimate expectation would have 
arisen since 10 May 1995.  Accordingly, legislation to be passed now could not be 
said to trespass on personal rights and liberties and the issue whether the bill 
trespasses unduly, therefore, does not arise. 

On the other hand, if those statements were not executive acts, then whether the bill 
trespasses unduly remained a live issue.  Accordingly, the committee sought the 
advice of the Attorney-General on this issue. 

Pending the advice of the Attorney-General, the committee drew Senators' attention 
to the provisions, as they may be considered to trespass unduly on personal rights 
and liberties, in breach of principle 1(a)(i) of the committee's terms of reference. 

The Attorney-General has responded as follows: 

In Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273 the 
majority of the High Court held that the entry into a treaty by Australia creates 'a 
legitimate expectation' in administrative law that the Executive Government and its 
agencies will act in accordance with the terms of the treaty, even where those terms 
have not been incorporated into Australian law.  The High Court held that, where a 
decision-maker proposes to make a decision which is inconsistent with such a 
legitimate expectation, procedural fairness requires that the person affected by the 
decision be given notice and an adequate opportunity to put arguments on the point.  
The High Court made clear that such an expectation cannot arise where there is 
either a statutory or executive indication to the contrary. 

It is a longstanding principle that the provisions of a treaty to which Australia is a 
party do not form part of Australian law unless those provisions have been validly 
incorporated into domestic law by statute.  The High Court in the Teoh case 
affirmed that principle but at the same time gave treaties an effect in Australian law 
which they did not previously have.  The Government is of the view that this 
development is not consistent with the proper role of Parliament in implementing 
treaties in Australian law.  This view was expressed in the joint statement of 25 
February 1997 by the Minister for Foreign and Affairs and myself and reiterated in 
the Second Reading Speech I delivered in the House of Representatives on 18 June 
1997 following introduction of the Bill. 

As you would be aware, one of the first major reform initiatives the Minister for 
Foreign Affairs and I undertook on coming into office was to reform the treaty-
making procedures.  While in Opposition, the Coalition had long expressed its 
dissatisfaction with the treaty-making process and the lack of Parliamentary scrutiny 
of the Executive Government's actions on treaties.  One of the principal aims of the 
treaty-making reforms undertaken by the Minister for Foreign Affairs and myself 
was to enhance the role of Parliament in scrutinising treaty action by the Executive 
Government.  Those reforms included the tabling of treaties in Parliament at least 15 
sitting days prior to the Government taking the action fully to become a party to a 
treaty, the preparation and tabling of national interest analyses for each treaty to 
which it is proposed Australia become a party and the establishment of the Joint 
Standing Committee on Treaties to examine treaties. 
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The new treaty-making procedures complement the Bill.  However, these procedures 
do not obviate the need for the Bill.  First, the reforms do not affect the position of 
most of the treaties to which Australia is already a party.  Secondly, while greatly 
enhancing Parliamentary scrutiny of treaty action by the Executive, the process of 
inquiry and report on a treaty by the Joint Standing Committee would not, of itself, 
preclude a Teoh-type challenge to an administrative decision based upon that treaty.  
The Committee may identify the legislative and executive action which it believes 
necessary to implement the treaty.  This will assist in ensuring that there is adequate 
implementation of a treaty.  Nevertheless, it will not necessarily preclude a 
challenge to an administrative decision based upon Teoh's case.  Of course, if 
legislation is to be introduced to implement all or part of a treaty to which Australia 
is a party, that legislation is subject to the usual Parliamentary procedures for the 
scrutiny and passage of legislation. 

As I stated in my Second Reading Speech, 'the Bill will restore the situation which 
existed before the Teoh case.  That is, if there are to be changes to procedural or 
substantive rights in Australian law resulting from adherence to a treaty, they will 
result from parliamentary and not executive action'. 

Turning to the second issue on which you have sought my advice, both the Joint 
Statements of 10 May 1995 (made by the then Attorney-General and the then 
Minister for Foreign Affairs) and the Joint Statement of 25 February 1997 (made by 
the Minister for Foreign Affairs and myself) are, in the words of Mason CJ and 
Deane J 'executive indications to the contrary'.  Accordingly, as noted in the Alert 
Digest, I am advised that no legitimate expectation has arisen since 10 May 1995. 

I am aware that Hill J of the Federal court in Department of Immigration and Ethnic 
Affairs v Ram (1996) 41 ALD 517 at 522-523 expressed the view that Mason CJ and 
Deane J in Teoh's case may have been referring to 'executive indications to the 
contrary' made at the time of entering into a treaty, rather than statements made after 
the treaty entered into force for Australia.  Consequently, he cast doubt on the 
efficacy of the Joint Statement of 10 May 1995 and, necessarily, that of 25 February 
1997.  However, it must be noted that Justice Hill's comments were obiter. 

Passage of the Bill will, of course, resolve any uncertainty as to the position of 
treaties in Australian law arising from Teoh's case. 

I trust this information is of assistance to your Committee. 

The committee thanks the Attorney-General for this information clarifying the 
processes put in place enabling Parliamentary scrutiny of international treaties and 
explaining the position with respect to the 'executive indications to the contrary'. 
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Carriage of Goods by Sea Amendment Bill 1997 

This bill was introduced into the House of Representatives on 18 June 1997 by the 
Parliamentary Secretary to the Minister for Transport and Regional Development. 
[Portfolio responsibility: Transport and Regional Development] 

The bill proposes to amend the Carriage of Goods by Sea Act 1991. 

The Carriage of Goods by Sea Act 1991 ("the COGSA") gives effect in Australia to 
an international convention ("the amended Hague Rules") relating to carrier liability 
for loss or damage to marine cargoes.  The Act contains an automatic trigger (at 
subsection 2(3)) which will bring an alternative international regime, commonly 
known as the Hamburg Rules, into force in Australia on 20 October 1997. 

The amendments of COGSA will: 

 remove the trigger for implementing the Hamburg Rules and replace it with a 
mechanism for regular review by the Minister for the desirability of bringing 
the Rules into force in Australia; 

 clarify that arbitration in Australia does not offend section 11 of the Act; and 

 include a regulation making power intended to be used to implement changes 
relating to: 

 coverage of a wider range of contracts of carriage, including electronic 
documents ; 

 coverage for importers in some circumstances; 

 coverage of cargo agreed to be carried on deck, in certain circumstances; 

 extending coverage from the current “hook-to-hook” coverage to 
“terminal-to-terminal coverage”; and 

 limited recompense for shippers’ losses due to delays. 

The committee dealt with this bill in Alert Digest No. 9 of 1997, in which it made 
various comments.  The Minister for Transport and Regional Development has 
responded to those comments in a letter dated 28 July 1997.  A copy of that letter is 
attached to this report and relevant parts of the response are discussed below. 
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Henry VIII clauses 
Item 7 - proposed subsections 7(2) and (3) 

In Alert Digest No. 9 of 1997, the committee noted that proposed subsections 7(2) 
and (3) of this bill, if enacted, would enable both the Schedule to, and substantive 
provisions in, the Principal Act to be amended by regulation. 

The committee noted that the explanatory memorandum put forward arguments in 
favour of allowing these Henry VIII type clauses. On page 6 the explanatory 
memorandum states: 

Item 7 repeals section 7 of the COGSA and replaces it with a new 
section which sets out the modified meaning of the term "amended 
Hague Rules" to reflect the changes to be made by regulations to 
implement elements of the industry-endorsed package concerned with 
the type of sea carriage documents to which the COGSA applies, deck 
cargo, importer coverage, duration of liability, and liability for losses 
due to delay. 

The concepts behind these changes can be simply expressed.  However, 
given the nature of international conventions, the modifications to the 
amended Hague Rules to make these changes are technically complex 
and lengthy.  Given the need not to overburden Parliament's business 
agenda and recognising that the resources of the Office of 
Parliamentary Counsel are under pressure, it is quite appropriate that 
such technical matters be handled by regulation. 

Accordingly, the Bill includes a very precise regulation making power 
which will enable the subsequent drafting and making of regulations to 
implement these changes.  This might be regarded as an "Henry VIII 
clause", which is a clause that permits the making of regulations which 
have the effect of amending the operation of an Act. 

Such clauses are used in Commonwealth laws regularly, and enable the 
expeditious passage of legislation.  The regulations are, of course, 
subject to disallowance, and will be required by the Act to be made only 
after consultation with relevant industry stakeholders. 

The committee did not accept that a busy Parliamentary agenda or insufficient 
resources in the Office of Parliamentary Counsel are valid reasons for 
inappropriately delegating the legislative function of Parliament to the executive.  
Further, the committee noted that the subject matter of the proposed regulations 
amending the Act includes extending the liability of carriers. 
 
In these circumstances the committee sought the advice of the Minister on these 
matters. 
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Pending the advice of the Minister, the committee drew Senators' attention to the 
provisions, as they may be considered to delegate legislative power inappropriately, 
in breach of principle 1(a)(iv) of the committee's terms of reference and as they may 
be considered to trespass unduly on personal rights and liberties, in breach of 
principle 1(a)(i) of the committee's terms of reference. 
 
The Minister has responded as follows: 

The Bill and proposed regulations are intended to implement a comprehensive 
package of enhancements which was developed by industry.  A working group 
comprised of industry experts under the chairmanship of an officer of my 
Department developed an industry compromise in which carriers agreed to support 
significant improvements to Australia's marine cargo liability regime in return for 
having the "Hamburg Rules trigger" removed from the Carriage of Goods by Sea 
Act 1991 (the COGSA).  I enclose a copy of the Report of the Marine Cargo 
Liability Working Group. 

Leading representatives of shippers, carriers, marine insurers and maritime law 
interests at a subsequent industry forum organised by my Department endorsed the 
package of changes which this Bill seeks to implement.  These same interests were 
consulted during the development of the Bill, and will be further consulted during 
the making of the regulations. 

The Bill, in my view, proposes an appropriate delegation of legislative power.  The 
issues to be covered in the regulations are technical matters well within the 
boundaries of the policy implemented by the Act and amending Bill.  The proposed 
regulations must be tabled in, and may be disallowed by, the Parliament before 
coming into force. 

The regulation-making power in the Bill is very precisely defined to enable the 
complete implementation of a delicate industry compromise, before the next 
operation of the "Hamburg Rules trigger" in October 1997, as expected by industry.  
The regulation-making power has been tightly drafted to achieve this limited 
purpose.  The compromise, one element of which is the replacement of the Hamburg 
Rules trigger by a review mechanism, settled what had been a very vigorous debate 
in the industry in the years leading up to the first action of the Hamburg Rules 
trigger in November 1994. 

Regulations are often used by the Commonwealth Parliament to enact detailed 
technical matters into law.  In the Commonwealth arena, some examples provided 
by the Office of Parliamentary Counsel are: 

. Corporations Law     Section 92A 

. Agricultural And Veterinary Chemicals Act 1994 Section 10 

. Airports (Transitional) Act 1996   Section 55 

. Archives Act 1983     Section 20 

. Health Insurance Commission Act 1973   Section 41B 
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The Bill (see subsection 7(4)) requires that the Minister must consult with 
representatives of shippers, ship owners, carriers, cargo owners, marine insurers and 
maritime law associations before regulations are made.  I intend that my Department 
will circulate drafts of the proposed regulations to industry for comment as part of 
the process of making the regulations. 

I trust that this advice will assist the Committee on these matters. 

The committee thanks the Minister for this response which allays the concerns of 
the committee. 
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Telecommunications (Interception) and Listening Devices 
Amendment Bill 1997 

This bill was introduced into the House of Representatives on 14 May 1997 by the 
Attorney-General and Minister for Justice. [Portfolio responsibility: Attorney-
General] 

The bill proposes to amend the following Acts: 

 Telecommunications (Interception) Act 1979 to: 

 enable the Police Integrity Commission to receive intercepted information 
where that information appears to relate to police conduct that the 
Commission may investigate; 

 permit the Commission to use intercepted information for investigating 
alleged police misconduct; 

 permit the Commission to obtain warrants to intercept 
telecommunications, provided certain authority has been given by the 
Attorney-General; 

 add to, and clarify, the categories of proceedings in which intercepted 
information can be given in evidence; 

 permit intercepted information to be used in making a decision whether to 
appoint, re-appoint, dismiss or retire a member or staff member of a police 
service; 

 Telecommunications (Interception) Act 1979, Australian Federal Police Act 
1979 and Customs Act 1901 to permit the Minister to nominate specified 
members of the Administrative Appeals Tribunal to issue interception warrants 
for law enforcement purposes; and 

 Financial Transaction Reports Act 1988 to give the Australian Bureau of 
Criminal Intelligence and the Police Integrity Commission access to FTR 
information held by AUSTRAC, provided certain Information Privacy 
Principles have been complied with. 

The committee dealt with this bill in Alert Digest No. 7 of 1997, in which it made 
various comments.  The Attorney-General responded to those comments in a letter 
dated 19 June 1997.  A further letter has been received from the Attorney-General in 
response to the committee's comments in its Tenth Report of 1997.  A copy of that 
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letter is attached to this report and relevant parts of the response are discussed 
below. 

General Comment 

In Alert Digest No. 7 of 1997, the committee asked the Attorney-General whether 
the extension of power proposed by this bill should be subject to a sunset clause.  
The need to obtain Parliament's assent to renewing these powers would enable 
Parliament to review whether the granting of these powers has been appropriate and 
worthwhile. 

The committee, therefore, sought the advice of the Attorney-General whether a 
sunset clause would be appropriate. 

Pending the Attorney-General's advice, the committee drew Senators' attention to 
this bill, as it may be considered to trespass unduly on personal rights and liberties, 
in breach of principle 1(a)(i) of the committee's terms of reference. 

In a letter of 19 June 1997, the Attorney-General responded as follows: 

I have noted the Committee's suggestion that the relevant provisions should be 
subject to a sunset clause.  No sunset clause applies to other intercepting agencies 
and there seems to be no reason for imposing one on the PIC. 

In its Tenth Report of 1997, the committee thanked the Attorney-General for this 
response.  The committee, however, continued to think that a sunset clause would 
enable Parliament to review whether the granting of these powers has been 
appropriate and worthwhile. 

The committee, therefore, continued to draw Senators' attention to this bill, as it may 
be considered to trespass unduly on personal rights and liberties, in breach of 
principle 1(a)(i) of the committee's terms of reference. 

On 20 August 1997, the Attorney-General responded to the committee's concerns 
expressed in the Tenth Report: 

I have seen the Committee's response to my letter in its Tenth Report of 1997 dated 
25 June 1997 which reaffirms its view that a sunset clause should be imposed on the 
granting of interception powers to the NSW Police Integrity Commission (PIC). 

I again suggest to the Committee that it is not necessary to single out the PIC in this 
way.  The PIC is taking over a function that was previously performed by the 
Independent Commission Against Corruption (ICAC).  I am not aware of any 
difference between the two agencies which would warrant the imposition of a sunset 
clause on the PIC where no such limitation has been placed on the ICAC, or any 
other agency. 

Also, I do not share the view that a sunset clause is necessary to enable Parliament 
to review the granting of these powers to the PIC.  I would draw to the Committee's 
attention that, in accordance with section 104 of the Telecommunications 
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(Interception) Act 1979, Parliament is provided with an annual report which 
contains comprehensive statistics on the use of interception powers by individual 
Commonwealth and State agencies, as well as the outcomes achieved and the 
associated costs.  The purpose of this reporting requirement is to allow Parliament, 
each year and in relation to all agencies, to check that interception powers are being 
properly and effectively used.  I have enclosed a copy of the 1995-96 Annual Report 
for your information. 

The Committee may not know that the NSW Parliament has provided for the PIC's 
legislation to be reviewed after 5 years of operation (see section 146 of the Policy 
Integrity Commission Act 1996 (NSW)). 

I hope that this additional information demonstrates that a sunset clause is not 
necessary to achieve the Committee's objectives. 

 
The committee thanks the Attorney-General for this response. 
 
The committee, however, continues to be concerned whether reporting to Parliament 
is an adequate outcome.  The Act gives intercept powers which are extremely 
intrusive.  Whether these powers should continue indefinitely is a matter with which 
Parliament can legitimately be concerned.  It is extremely difficult for a Private 
Member or a Private Senator to succeed in having a bill to end these powers 
properly debated, let alone passed. 
 
On the other hand, a sunset clause forces the Government to sponsor a bill which 
gives the opportunity for a Parliamentary committee to examine the merits of 
granting a continuation of these powers. 
 
Noting the Attorney-General's reluctance to include a sunset clause, the committee 
is strongly of the view that the bill should provide for a review by an appropriate 
Parliamentary Committee within 5 years. 
 
The committee, therefore, continues to draw Senators' attention to the provisions, as 
they may be considered to trespass unduly on personal rights and liberties, in breach 
of principle 1(a)(i) of the committee's terms of reference. 

 
 
 
 
 
       Barney Cooney 
           Chairman 
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SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS 

 

 

 

TWELFTH REPORT OF 1997 

 

The committee presents its Twelfth Report of 1997 to the Senate. 

The committee draws the attention of the Senate to clauses of the following bills 
which contain provisions that the committee considers may fall within principles 
1(a)(i) to 1(a)(v) of Standing Order 24: 

 

 Radiocommunications (Spectrum Licence Tax) Bill 1997 
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Radiocommunications (Spectrum Licence Tax) Bill 1997 

This bill was introduced into the House of Representatives on 25 June 1997 by the 
Minister representing the Minister for Communications and the Arts. [Portfolio 
responsibility: Communications and the Arts] 

The bill proposes to impose an annual spectrum licence tax on spectrum licences 
issued under the Radiocommunications Act 1992 to recover spectrum maintenance 
costs. 

The committee dealt with this bill in Alert Digest No. 10 of 1997 in which it made 
various comments.  The Minister for Communications and the Arts responded to 
those comments in a letter dated 22 September 1997.  A copy of that letter is 
attached to this report and relevant parts of the response are discussed below. 

Inappropriate delegation of legislative power 
Clause 7 

In Alert Digest No. 10 of 1997, the committee noted that clause 7 would allow the 
amount of the tax to be imposed by this bill to be set by the Australian 
Communications Authority, with no upper limit on that tax being specified in the 
primary legislation.  This raises the issue of whether the clause inappropriately 
delegates the legislative power of the Parliament.  An inappropriate delegation enables 
the Executive, by regulation, to make laws that ought be made by Parliament. 

For this reason, the committee has consistently drawn attention to legislation which 
provides for a rate of tax to be set by regulation.  It is for Parliament to set a tax rate 
and not for the makers of subordinate legislation to do so.   

The committee noted the paragraph on page 3 of the explanatory memorandum 
dealing with the reasons for not including a maximum limit on the amount of licence 
tax: 

The Spectrum Licence Tax bill does not include a maximum limit on 
the amount of licence tax that can be imposed on a holder of a licence 
under a determination.  It is considered inappropriate to impose a limit 
on the licence tax that can be determined by the ACA because of the 
nature of spectrum licensing and the possibility of a single licensee 
holding a large proportion of the spectrum in a given band and therefore 
paying a proportionally larger amount of spectrum maintenance charge.  
However, the amount of tax payable by a single licensee is not 
calculated solely by reference to the amount of spectrum held by that 
licensee.  The licence tax will be calculated as a sum divided by all 
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licensees in a given band having regard to the licensee's share on a 
"Megahertz/population" basis on a given date. 

The committee was not convinced that these reasons warrant the delegation by 
Parliament of an unfettered power to tax. 

The committee also pointed out that, although the determination of the amount of the 
tax may be disallowed by either House of Parliament, disallowance is an all-or-
nothing mechanism which allows no scope for either house to make a positive input 
(by making an amendment) on the determination.   

The committee further pointed out that disallowance is effective only from the date it 
occurs.  The taxation liability would either accrue at the determined amount during the 
period from commencement to disallowance or those whose licence tax fell due 
during that period would be required to pay it at the rate determined without any 
alleviation by subsequent disallowance. 

For these reasons the committee sought the Minister's reconsideration of this issue. 

The committee has had to deal with a similar issue where a bill has proposed the 
setting of a levy or a charge, not purporting to be a tax, by regulation.  If a compelling 
case can be made out for the level of a charge or a levy to be set by subordinate 
legislation the committee seeks to have the enabling Act prescribe a maximum figure 
above which the relevant regulations cannot fix the levy or alternatively a formula by 
which such an amount can be calculated.  The vice to be avoided is taxation by non-
primary legislation. 

The committee noted that it appears from the explanatory memorandum, on page 3, 
that the elements contributing to the amount of the tax are known.  It may be that they 
are capable of being reduced to a formula which could be incorporated in the primary 
legislation. 

The committee, accordingly, sought the consideration by the Minister of doing so.  

The committee also sought the advice of the Minister on whether a review process of 
the operation of the tax might be included in the bill. 

Pending the Minister's advice, the committee drew Senators' attention to the 
provision, as it may be considered to delegate legislative power inappropriately, in 
breach of principle 1(a)(iv) of the committee's terms of reference. 

The Minister has responded as follows: 

The proposed Bill would enable an annual charge to be imposed on the holder of a 
spectrum licence issued under the Radiocommunications Act 1992 to recover 
spectrum maintenance costs. 

You expressed concern: 
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• that there is no upper limit on the tax to be imposed; 

• whether it is possible to devise a formula for calculating the tax and if so could 
this be incorporated in the primary legislation; and 

• whether a review process of the operation of the tax might be included in the 
Bill. 

The Australian Communications Authority (ACA) operates on a full cost recovery 
basis.  All costs recovered through licensing activities are paid to the Consolidated 
Revenue Fund daily, and are therefore not kept by the ACA itself. 

Spectrum maintenance charges recover the ongoing costs of spectrum management 
once a licence has been issued e.g. international coordination, domestic planning, 
interference investigation and policy development.  These costs are not attributable 
to any one radiocommunications user. 

The amount recovered is related to the costs incurred by the ACA in providing these 
services.  The charges are not used to raise revenue in excess of these costs. 

Currently, spectrum maintenance costs are fully recovered from apparatus licence 
holders only.  The Bill proposes to recover spectrum maintenance costs from holders 
of spectrum and apparatus licences on a proportionate basis, which is more equitable 
than the current situation. 

The spectrum licence tax proposed in the Bill would be recovered from individual 
spectrum licensees based on their respective shares of spectrum (in terms of MHz).  
The spectrum maintenance charge would be the same amount that would apply if the 
spectrum used by a spectrum licensee had been allocated by issuing an apparatus 
licence.  That is, the amount of tax payable by a spectrum licensee will be linked to 
the apparatus licence fee table, which is formula driven. 

The formula has been published in the Apparatus Licence Fee Schedule produced by 
the Spectrum Management Agency (now ACA).  The extract (Attachment A) sets 
out the framework.  the Bill, if passed by Parliament, would apply the spectrum 
maintenance component to spectrum licence holders on the same basis as currently 
applies to apparatus licence holders. 

The factors affecting each licensee's contribution will be reviewed annually (in 
consultation with industry through the Radiocommunications Consultative Council), 
in accordance with usual ACA practice in respect of radiocommunications licence 
fees.  The annual amount paid by individual licensees will vary according to factors 
such as variations in the level of costs associated with providing these services and 
changes in the number of licensees.  Specification of the formula and weighting 
factors in detail, in legislation, would constrain flexibility in this process. 

Given all ACA Determinations are disallowable instruments, licensees can raise 
objections during the 60 day period between the notification of the tax amount and 
the due date for payment of the tax. 

I would also like to draw the Committee's attention to the fact that there is currently 
under way a review of the Radiocommunications Act 1992 and related legislation.  
A copy of the Review's terms of reference is attached for your information 
(Attachment B). 
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I trust this information addresses the Committee's concerns. 

The committee thanks the Minister for this detailed response. 

The committee notes that a formula has been published in the Apparatus Licence 
Fee Schedule and that a Taskforce has been set up to review the 
Radiocommunications Act 1992 and related legislation.   

The committee, however, in accordance with its terms of reference, was addressing 
the issue of whether the bill inappropriately delegated the legislative power of the 
Parliament.  This issue arises because the bill authorises the rate of a tax to be set by 
a statutory authority without some provision in the primary legislation which limits 
that authorisation in such a fashion that the delegation can be considered to be 
appropriate. 

The committee notes in the response the reasons put forward for flexibility in the 
process of setting the tax.  As the committee discussed in Alert Digest No. 10 of 
1997 where a compelling case can be made out for setting the level of a charge by 
subordinate legislation, the committee seeks to have the enabling Act prescribe 
either a maximum figure or a formula by which such an amount can be calculated. 

The committee also notes the Minister's statement that the charges are not used to 
raise revenue in excess of these costs.  The committee, however, sees the danger of 
the nexus between the charges and the costs becoming obscure over time and prefers 
to see a legislative provision to that effect rather than a statement of intention. 

For these reasons, the committee continues to draw Senators' attention to the 
provision, as it may be considered to delegate legislative power inappropriately, in 
breach of principle 1(a)(iv) of the committee's terms of reference. 

 

 

 

 

       Barney Cooney 
           Chairman 
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SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS 

 

 

 

THIRTEENTH REPORT OF 1997 

 

The committee presents its Thirteenth Report of 1997 to the Senate. 

 

The committee draws the attention of the Senate to clauses of the following bill 
which contains provisions that the committee considers may fall within principles 
1(a)(i) to 1(a)(v) of Standing Order 24: 

 

 Migration Legislation Amendment Bill (No. 4) 1997 
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Migration Legislation Amendment Bill (No. 4) 1997 

This bill was introduced into the House of Representatives on 25 June 1997 by the 
Minister for Immigration and Multicultural Affairs. [Portfolio responsibility: 
Immigration and Multicultural Affairs] 

The bill proposes to amend the following Acts: 

 Migration Act 1958 to: 

 merge the Migration Internal Review Office and the Immigration Review 
Tribunal into a new body to be called the Migration Review Tribunal 
(MRT); 

 provide the principal members of the MRT and the Refugee Review 
Tribunal (RRT) with clear authority to apply efficient processing practices; 

 prevent MRT and RRT hearings from being unnecessarily delayed where a 
prescribed notice of a personal hearing has been provided; 

 provide that personal hearings are to be at the discretion of the president 
MRT or RRT member(s); 

 give the MRT and RRT authority to use telephone or other media to 
conduct personal hearings or for people to appear before them; 

 provide for the publication of tribunal decisions of interest at the discretion 
of principal members; 

 apply a code of procedure to the MRT and RRT in relation to decisions on 
entry and stay of non-citizens; 

 provide for the “no further stay” condition on temporary visas to be 
waived in prescribed circumstances; 

 enable more effective cancellation of visas which were granted on the 
basis of incorrect information; and 

 clarify existing provisions and make amendments of a technical nature; 

 Migration Act 1958 and Administrative Decisions (Judicial Review) Act 1977 
to: 

 introduce a new judicial review scheme; 
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 apply the new judicial review scheme to both the Federal Court and the 
High Court; and 

 allow specified decisions to be reviewable under the Administrative 
Decisions (Judicial Review) Act 1977; 

 Australian Citizenship Act 1948 to bring the penalty provision into line with 
similar offences under Commonwealth law; and 

 Immigration (Education) Act 1971, the Migration Reform Act 1992 and the 
Migration Legislation Amendment Act (No. 5) 1995 to make minor technical 
amendments. 

The committee dealt with this bill in Alert Digest No. 10 of 1997 in which it made 
various comments. The Minister for Immigration and Multicultural Affairs 
responded to those comments in a letter dated 22 September 1997.  A copy of that 
letter is attached to this report and relevant parts of the response are discussed 
below. 

Non-reviewable decisions and insufficiently defined administrative 
powers 
Item 10 of Schedule 1 - proposed section 339 

In Alert Digest No. 10 of 1997, the committed noted that proposed section 339 to be 
inserted by item 10 of Schedule 1 of this bill, if enacted, would give the Minister a 
wide power to certify that some decisions not be reviewable by the Migration 
Review Tribunal. 

Proposed section 339 provides: 

The Minister may issue a conclusive certificate in relation to the 
decision if the Minister thinks that: 

(a) it would be contrary to the public interest to change the decision, 
because any change in the decision would prejudice the security, 
defence or international relations of Australia;  or 

(b) it would be contrary to the public interest for the decision to be 
reviewed because such review would require consideration by the 
Tribunal of deliberations or decisions of the Cabinet or of a 
committee of the Cabinet. 

The committee noted that the proposed section appears to limit to some extent the 
type of decisions which may be so certified.  The committee noted that several 
issues arise:   
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• Is the conclusiveness of the certificate amenable to challenge in the Federal 
Court?  If so, upon what grounds?  It appears that the Minister has only to 'think' 
that the prejudice would arise or 'think' that it would involve consideration by the 
Tribunal of Cabinet deliberations or decisions to found the issue of a conclusive 
certificate.  (Does this mean that the Minister could prevent review of a decision 
by putting a submission to Cabinet on an issue related to it?). 

• Does the unfettered nature of the Minister's power make rights liberties or 
obligations unduly dependent upon insufficiently defined administrative powers? 

• Does the clause makes rights, liberties and obligations unduly dependent upon 
non-reviewable decisions? 

The committee sought the advice of the Minister on these issues. 

Pending the Minister's advice, the committee drew Senators' attention to the 
provision, as it may be considered to make rights, liberties or obligations unduly 
dependent upon insufficiently defined administrative powers, in breach of principle 
1(a)(ii) of the committee's terms of reference and as it may be considered to make 
rights, liberties or obligations unduly dependent upon non-reviewable decisions, in 
breach of principle 1(a)(iii) of the committee's terms of reference. 

On these issues, the Minister has responded as follows: 

The Committee has raised two concerns on the proposed new section 339.  This 
section provides the Minister with the power to issue a conclusive certificate where 
he/she thinks that it would be contrary to the public interest for reasons of either 
security, defence or international relations, or that any review would involve 
deliberations/decisions of Cabinet.  Once a conclusive certificate has been issued in 
relation to a decision, the decision is not reviewable by the MRT. 

The specific concerns are addressed as follows: 

Review of the certificate by the Federal Court 

The power vested in the Minister to issue conclusive certificates is currently 
in the Migration Act, in particular sections 338 for internal review and 
section 346 for review by the Immigration Review Tribunal.  These powers 
were introduced in 1989.  Section 339 merely carries over the Minister's 
power to issue conclusive certificates but in relation to the new review body, 
the MRT.  The existing powers have been subject to review by the Federal 
Court and this will continue in relation to the new section 339. 

With the passage of the provisions in the Migration Legislation Amendment 
Bill (No. 5) 1997 dealing with judicial review of immigration decision-
making, review of section 339 will continue through section 39B of the 
Judiciary Act 1903 and also through section 75(v) of the Commonwealth 
Constitution. 
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Insufficiently defined administrative powers 

Whilst the power in section 339 is discretionary, its exercise is limited in 
two broad areas.  First, to the circumstances outlined in subsections 339(a) 
and (b) and secondly, by its susceptibility to judicial review. 

The current power has been used infrequently and I expect this will continue 
to be the case.  There have been no situations where submissions have been 
made to Cabinet in an attempt to justify use of the power. 

Were a Minister to attempt to use this power by putting the matter to 
Cabinet, judicial review of the bona fides of such decision under section 339 
would be available: privative clauses have been interpreted by the High 
Court as not excluding acting in bad faith as a ground of judicial review. 

Committee's comments 

The committee thanks the Minister for clarifying that the certificate is reviewable in 
the Federal Court and for explaining the limiting and inhibiting factors on the 
exercise of this administrative power. 
 

No entitlement to be heard 
Proposed new sections 360 and 425 

In Alert Digest No. 10 of 1997, the committee noted that this bill proposes to repeal 
the present sections 360 and 425 of the Migration Act 1958 and substitute new 
sections the effect of which is to take from applicants their present right to be heard 
by the Migration Review Tribunal and the Refugee Review Tribunal.  In place of 
that right, each Tribunal may invite the applicant to appear to give evidence and 
present arguments.  Unless so invited, the applicant is not entitled to appear before 
the Tribunal. 

Other proposed new sections provide for the Tribunal to give relevant information 
to the applicant and to seek comments and/or further information from the applicant.   

The committee noted that the Migration Legislation Amendment Act (No. 1) 1995 
made some changes to the procedures of the Tribunal the purpose of which was 
described in the relevant explanatory memorandum as 'to enhance the non-
adversarial nature' of the Tribunal.  The committee noted these and other changes 
which deprived the applicant of legal representation before these Tribunals together 
with the proposals in this bill not only to revoke the ability of an applicant to appear, 
as of right, but also to deprive the applicant of appealing to the Federal Court for 
review of the Tribunal decision.  All these changes represent a major diminution of 
the rights of these applicants to ensure a fair hearing according to law.  The Courts 
have held that the individual components that make up natural justice, such as the 
right to cross examination, to be represented, do not all have to be present.  But 
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when so many are taken away the fabric of natural justice is left in tatters, and the 
question is rightly raised whether natural justice is being denied. 

The committee, therefore, sought the Minister's reconsideration of these changes. 

Pending the Minister's reconsideration, the committee drew Senators' attention to 
the provisions, as they may be considered to trespass unduly on personal rights and 
liberties, in breach of principle 1(a)(i) of the committee's terms of reference. 

On this issue, the Minister has responded as follows: 

The Committee has expressed concern that the proposed sections 360 and 425 
further erode the rules of natural justice by replacing the entitlement to appear 
before the respective Tribunal with appearance to be by invitation only.  The 
Committee has suggested that these changes, together with other changes made by 
the Migration Legislation Amendment Act (No. 1) 1995, "represent a major 
diminution of the rights of these applicants to ensure a fair hearing according to 
law." 

The Bill contains a statutory code of procedure which will ensure that a person has 
the opportunity to present their case to the Tribunal and to comment on any material 
before the Tribunal can made a decision.  These requirements ensure applicants 
receive a fair hearing and also reinforce in statutory form, the rules of natural 
justice. 

The Committee will be aware of certain amendments to this Bill moved by the 
Government during the course of debate in the House of Representatives on 
Wednesday, 3 September 1997.  In particular, amendments were made to these 
provisions which will ensure that an applicant for review has the right to a personal 
appearance in all cases unless one of the following circumstances applies: 

. the appropriate Tribunal can decide the review in the applicant's favour; or 

. the applicant waives the right to a personal appearance; or 

. the applicant does not respond to a request from the appropriate Tribunal for 
information or comment within the prescribed time (including where an extension 
has been given); or 

. the applicant fails to appear before the appropriate Tribunal on the scheduled day 
and time (and where a request for a change has not been made). 

I am satisfied that the amendments the Government has moved meet the concerns 
put forward by the Committee. 

Committee's comments 

The committee thanks the Minister for this response, noting the amendments passed 
in the House of Representatives which allay the committee's concerns. 
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Ousting of judicial review 
Item 7 of Schedule 4 - Proposed new Part 8 - Judicial Review 

In Alert Digest No. 10 of 1997, the committee noted that proposed new Part 8 of the 
Migration Act 1958 to be inserted by item 7 of Schedule 4 would impose severe 
limitations on the ability of those affected by various decisions to seek judicial 
review of those decisions. 

Ousting of judicial review is not a matter to be undertaken lightly by the Parliament.  
It has the potential to upset the delicate arrangement of checks and balances upon 
which our constitutional democracy is based.  We ignore the doctrine of separation 
of powers at our peril.  It is the function of the courts within our society to ensure 
that executive action affecting those subject to Australian law is carried out in 
accordance with law.  It is cause for the utmost caution when one arm of 
government (in this case the Executive) seeks the approval of the second arm of 
government (the Parliament) to exclude the third arm of government (the Judiciary) 
from its legitimate role whatever the alleged efficiency, expediency or integrity of 
programs is put forward in justification. 

The committee sought the advice of the Minister on this issue. 

For these reasons, the committee drew Senators' attention to the provisions, as they 
may be considered to trespass unduly on personal rights and liberties, in breach of 
principle 1(a)(i) of the committee's terms of reference. 

On this issue, the Minister has responded as follows: 

The Committee has expressed concern with the provisions dealing with the judicial 
review of immigration decision-making.  In particular, that these provisions ignore 
the doctrine of the separation of powers by excluding the operation of the judiciary. 

While the provisions falling within Schedule 4 have been excised from this Bill and 
placed in the Migration Legislation Amendment Bill (No. 5) 1997, I believe that it 
remains appropriate for me to comment on the Committee's concerns. 

The current scheme at Part 8 of the Migration Act for Federal Court review of visa 
decisions was introduced by the previous Government on 1 September 1994.  That 
scheme was clearly intended to reduce Federal Court litigation since it required 
merits review rights to be exhausted before Federal Court review was possible and it 
restricted the grounds of review available before that Court.  For example, the 
natural justice ground was replaced by the ground of failing to follow statutory 
procedures and the grounds of unreasonableness, failure to take into account a 
relevant consideration and taking into account an irrelevant consideration, were 
excluded. 

That judicial review scheme has not reduced the volume of cases before the courts.  
There were nearly 400 applications to the Federal and High Courts in 1994-95, 
around 600 in 1995-96 and 749 in 1996-97.  Based on litigation trends and the 
estimated output of the Immigration Review Tribunal and the Refugee Review 
Tribunal, applications to the courts could rise to 850 in 1997-98. 
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In migration cases, litigation can be an end in itself.  There is a high incentive for 
refused applicants to delay removal from Australia.  This may be done to give time 
for them to establish ties in Australia which they may hope will give them 
entitlement to a visa through another pathway.  The incentive to delay removal is 
increased if the refused applicants are enjoying privileges such as work rights and 
access to Medicare. 

The Coalition's election immigration policy stated: 

"We believe that the established assessment and two tiered review 
mechanism contained in the MRA [Migration Reform Act 1992] is such that 
access to the courts for further review should be restricted in all but 
exceptional circumstances". 

My Department sought expert advice from the Attorney-General's Department and 
eminent legal counsel on the best way to implement that election commitment, 
bearing in mind that access to the High Court is guaranteed under section 75 of the 
Commonwealth Constitution.  Those counsel are: Mr Tom Hughes AO QC; Mr 
Robert Ellicott QC; Mr David Bennett QC; Mr Dennis Rose AM QC; and Mr 
Richard Tracey QC. 

The consensus of that expert legal advice was that because of the constitutional 
guarantee of access to the High Court, the only practical option open to the 
Government was the imposition of a privative clause.  That advice was largely based 
on how the high Court itself had dealt with privative clauses in past cases (privative 
clauses exist elsewhere in Commonwealth legislation - in the Industrial Relations 
Act, the Commonwealth Electoral Act and the Income Tax Assessment Act.) 

The option of a special leave provision (as a means of implementing the 
Government's election commitment) was also considered but not supported by those 
expert advisers.  With one exception, they stated that the High Court's jurisdiction 
under section 75 of the Commonwealth Constitution could not be made subject to a 
leave requirement.  While a leave provision could be imposed on the Federal Court, 
there was a widely held view that it would not be cost effective, would not reduce 
the volume of litigation and may actually increase delays. 

As well as meeting the Government's policy objective, the new judicial review 
scheme would have the added advantage of turning the existing two judicial review 
schemes in relation to visa decisions into primarily one judicial review scheme.  At 
present, the restrictions on the judicial review grounds in Part 8 of the Migration Act 
apply only to the Federal Court and the High Court's original jurisdiction under 
section 75 of the Commonwealth Constitution is unaffected.  Under the new judicial 
review scheme, the same grounds of review would apply before both the Federal and 
High Courts. 

The effect of a privative clause as interpreted by the High Court, is not to remove 
access to the courts, including the High Court, but is to limit the grounds of judicial 
review.  The High Court has made it clear that privative clauses are not 
unconstitutional (and it is the Commonwealth Constitution which deals with the 
separation of powers between the Executive and the Judiciary). 

This Government remains committed to preserving an open and credible migration 
program and a balance between the "rights" of the individual and the interests of the 
wider Australian community.  The use of a privative clause is appropriate in the area 
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of immigration decision-making where there is an entitlement to the grant of a visa 
if an applicant meet the legal criteria (subject to capping controls) and extensive 
access to merits review by independent tribunals; and where unrestricted access to 
the courts is an incentive for certain individuals to delay resolution of their claims. 

I am satisfied that the matters contained in this Bill and those transferred to the 
Migration Legislation Amendment Bill (No. 5) 1997 are needed to maintain the 
community's confidence in decision-making in the migration area. 

I trust I have assisted the Committee with these comments. 

Committee's comments 

The committee thanks the Minister for this response. 

The committee notes particularly the Minister's statement about 'preserving ... a balance 
between the "rights" of the individual and the interests of the wider Australian community'. 

Whether the proposed use of the privative clause strikes the right balance, however, 
is a matter which the committee believes should be left for ultimate resolution by 
debate in the Chamber.  
 
The committee, therefore, continues to draw Senators' attention to the provisions, as 
they may be considered to trespass unduly on personal rights and liberties, in breach 
of principle 1(a)(i) of the committee's terms of reference. 
 

 

 

 

 

       Barney Cooney 
            Chairman 
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SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS 

 

 

 

FOURTEENTH REPORT OF 1997 

 

The committee presents its Fourteenth Report of 1997 to the Senate. 

 

The committee draws the attention of the Senate to clauses of the following bills 
which contain provisions that the committee considers may fall within principles 
1(a)(i) to 1(a)(v) of Standing Order 24: 

 

 Customs and Excise Legislation Amendment Bill (No. 2) 1997 

 Fuel (Penalty Surcharges) Administration Bill 1997 
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Customs and Excise Legislation Amendment Bill (No. 2) 1997 

This bill was introduced into the House of Representatives on 25 June 1997 by the 
Minister for Small Business and Consumer Affairs. [Portfolio responsibility: Industry, 
Science and Tourism] 

The bill is one of seven bills which relate to the minimisation of fuel substitution. 
This bill proposes to introduce offences and penalties that will apply to a person 
who enters marked fuel as unmarked fuel and to a person who enters unmarked fuel 
as marked fuel. Further, it makes amendments consequential upon the remainder of 
the bills in the package. 

The committee dealt with this bill in Alert Digest No. 10 of 1997, in which it made 
various comments.  The Minister for Customs and Consumer Affairs responded to 
those comments in a letter dated 8 October 1997.  A copy of that letter is attached to 
this report and relevant parts of the response are discussed below. 

Strict liability 
Schedule 1 items 2 and 15 - Proposed subsections 234(6) and (7) of the 
Customs Act 1901 and proposed subsections 120(6) and (7) of the Excise 
Act 1901 
 

In Alert Digest No. 10 of 1997, the committee noted that proposed subsections 
234(6) and (7) of the Customs Act 1901 and proposed subsections 120(6) and (7) of 
the Excise Act 1901, if enacted, would create offences of strict liability in relation to 
substituting clean fuel for designated fuel for home consumption and vice versa.  
Other proposed provisions create offences for intentionally or recklessly performing 
these actions. 

A bill creates a strict liability offence when it provides that people are to be punished 
for doing something or alternatively for failing to do something whether they have a 
guilty intent to do so or not.  They are held to be legally liable for their conduct no 
matter what their moral responsibility might be. 

The committee noted that the penalties for these offences are considerably less than 
for the same acts being done intentionally or recklessly.  The committee, however, 
questioned whether the imposition of criminal liability is warranted in the absence 
of any guilty knowledge, lack of care or intention to contravene the law. 

Accordingly the committee sought the advice of the Minister on this matter. 
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Pending the Minister's advice, the committee drew Senators' attention to the 
provisions, as they may be considered to trespass unduly on personal rights and 
liberties, in breach of principle 1(a)(i) of the committee's terms of reference. 

On this issue, the Minister has responded as follows: 

Your Committee has sought my advice on the question of whether criminal liability 
is warranted in the absence of any guilty knowledge, lack of care or intention to 
contravene the law. 

The courts recognise 3 categories of offences according to degrees of culpability;  ie 
mens rea offences, strict liability offences, and absolute liability offences.  The 
offences contained in the Bills involve strict liability, which does not require the 
prosecution to show fault.  It is, of course, open to the defendant to rely on a defence 
which shows an honest and reasonable mistake of fact.  Also, strict liability does not 
make any other defence unavailable. 

In general, the reason that strict liability is imposed in legislation involves 
considerations of whether the offence is of a petty nature, or whether there is a 
public welfare or public interest reason for imposing that type of liability. 

In deciding to impose strict liability for some of the offences in the above Bills, the 
Government took the following factors into account: 

a) the risk to the revenue:  The practice of fuel substitution which this legislation 
addresses is estimated to result in substantial revenue leakage.  Initial estimates 
put this leakage at the level of $26 million per annum, although recent evidence 
(ie voluntary disclosures since the introduction of the legislation) would tend to 
indicate a figure vastly exceeding that amount. 

b) consumer protection:  the practice of fuel substitution adversely affects the 
consumer in several ways.  Examples are rife of engines being ruined after 
using blended fuel. 

c) the opportunity for avoidance:  Under the present legislation, the process of 
entering fuel for home consumption for a particular use is largely an honour-
based system.  Once the fuel has entered into home consumption, the Australian 
Customs Service has little or no control or powers to address potential 
substitution practices, and reliance is placed on the honesty of the citizen not to 
divert concessional fuel to a non-concessional use. 

 In the Government's view there is a lot to commend this approach as, for the 
most part, that faith is well-founded.  Therefore, in drafting this legislation the 
Government has been careful not to intrude too greatly into the lives of the law-
abiding, while ensuring that adequate measures exist in the proposed legislation 
to address the unreliable. 

To this end, in conferring audit powers etc on Customs officers for the purpose of 
enforcing the proposed legislation, the Government will ensure that those powers 
may only be exercised in relation to persons or places where the amount of fuel 
involved is at least 1000 litres.  These limits will be imposed in the regulations, and 
I attach a very early draft of regulations drafted for this purpose.  As a result, 
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members of the general public will continue to remain largely unaffected by these 
powers. 

On the other hand, the Government believes that it is reasonable to expect that 
persons who are in the business of voluntarily dealing in amounts of fuel exceeding 
1000 litres should bear both the obligation of taking steps to find out whether that 
fuel is marked fuel, and the responsibility of maintaining the integrity of that fuel 
while it is in their charge.  Only those persons may be audited under that proposed 
legislation, and the strict liability offences upon which the Committee has 
commented are directed at them. 

Having regard to the availability of the common law defence of honest and 
reasonable mistake of fact, and to the fact that the penalty for the proposed strict 
liability offence is considerably less than for the same acts when done intentionally 
or recklessly, the Government believes that strict liability is warranted in this 
instance.  It is also important to note the public interest considerations referred to 
above, (that is to say, the risk to the revenue, consumer protection, and the 
opportunity for avoidance under the duty-paying arrangements), and the 1000-litre 
limitation on the proposed audit powers.  Accordingly, the Government considers 
that some strict liability offences are justified, and that the rights of citizens are 
adequately guaranteed in these circumstances. 

I trust the above comments are of assistance to the Committee. 

The committee thanks the Minister for this detailed response. 

 

 



 

 309 

Fuel (Penalty Surcharges) Administration Bill 1997 

This bill was introduced into the House of Representatives on 25 June 1997 by the 
Minister for Small Business and Consumer Affairs. [Portfolio responsibility: Industry, 
Science and Tourism] 

The bill is one of seven bills which relate to the minimisation of fuel substitution. 
This bill proposes to: 

 specify the times at which the penalty surcharges will become payable; 

 impose record creation and record keeping obligations to persons dealing in 
petroleum products; 

 set out the notification requirements in relation to the sale or disposal of 
marked fuel; 

 set out the audit powers of authorised officers to ensure compliance with the 
requirements of the Act and to obtain evidential material concerning any 
breaches; and 

 include a range of offences and appropriate penalties related to failure to 
comply with the requirements of the Act, including penalties for failing to pay 
the penalty surcharge when required and failing to comply with the record 
creation and keeping obligations. 

The committee dealt with this bill in Alert Digest No. 10 of 1997, in which it made 
various comments.  The Minister for Customs and Consumer Affairs responded to 
those comments in a letter dated 8 October 1997.  A copy of that letter is attached to 
this report and relevant parts of the response are discussed below. 

 

Strict liability 
Subclauses 9(2), (5) and (9) and 48(2) 

In Alert Digest No. 10 of 1997 the committee noted that subclauses 9(2), (5) and (9) 
and 48(2), if enacted, would create offences which by reason of subclauses 9(3), 
9(6) and 9(10) and 48(3) are offences of strict liability.  These offences relate to 
failing to pay in advance the penalty surcharge imposed by the various Penalty 
Surcharge Bills included in this package of legislation.  Other proposed provisions 
create offences for intentionally or recklessly failing to pay the surcharge in 
advance. 
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A bill creates a strict liability offence when it provides that people are to be punished 
for doing something or alternatively for failing to do something whether they have a 
guilty intent to do so or not.  They are held to be legally liable for their conduct no 
matter what their moral responsibility might be. 

The committee noted that the penalties for these offences are considerably less than 
for the same acts being done intentionally or recklessly.  The committee, however, 
questioned whether the imposition of criminal liability is warranted in the absence 
of any guilty knowledge, lack of care or intention to contravene the law. 

Accordingly the committee sought the advice of the Minister on this matter. 

Pending the Minister's advice, the committee drew Senators' attention to the 
provisions, as they may be considered to trespass unduly on personal rights and 
liberties, in breach of principle 1(a)(i) of the committee's terms of reference. 

On this issue, the Minister has responded as follows: 

Your Committee has sought my advice on the question of whether criminal liability 
is warranted in the absence of any guilty knowledge, lack of care or intention to 
contravene the law. 

The courts recognise 3 categories of offences according to degrees of culpability;  ie 
mens rea offences, strict liability offences, and absolute liability offences.  The 
offences contained in the Bills involve strict liability, which does not require the 
prosecution to show fault.  It is, of course, open to the defendant to rely on a defence 
which shows an honest and reasonable mistake of fact.  Also, strict liability does not 
make any other defence unavailable. 

In general, the reason that strict liability is imposed in legislation involves 
considerations of whether the offence is of a petty nature, or whether there is a 
public welfare or public interest reason for imposing that type of liability. 

In deciding to impose strict liability for some of the offences in the above Bills, the 
Government took the following factors into account: 

a) the risk to the revenue:  The practice of fuel substitution which this legislation 
addresses is estimated to result in substantial revenue leakage.  Initial estimates 
put this leakage at the level of $26 million per annum, although recent evidence 
(ie voluntary disclosures since the introduction of the legislation) would tend to 
indicate a figure vastly exceeding that amount. 

b) consumer protection:  the practice of fuel substitution adversely affects the 
consumer in several ways.  Examples are rife of engines being ruined after 
using blended fuel. 

c) the opportunity for avoidance:  Under the present legislation, the process of 
entering fuel for home consumption for a particular use is largely an honour-
based system.  Once the fuel has entered into home consumption, the Australian 
Customs Service has little or no control or powers to address potential 
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substitution practices, and reliance is placed on the honesty of the citizen not to 
divert concessional fuel to a non-concessional use. 

 In the Government's view there is a lot to commend this approach as, for the 
most part, that faith is well-founded.  Therefore, in drafting this legislation the 
Government has been careful not to intrude too greatly into the lives of the law-
abiding, while ensuring that adequate measures exist in the proposed legislation 
to address the unreliable. 

To this end, in conferring audit powers etc on Customs officers for the purpose of 
enforcing the proposed legislation, the Government will ensure that those powers 
may only be exercised in relation to persons or places where the amount of fuel 
involved is at least 1000 litres.  These limits will be imposed in the regulations, and 
I attach a very early draft of regulations drafted for this purpose.  As a result, 
members of the general public will continue to remain largely unaffected by these 
powers. 

On the other hand, the Government believes that it is reasonable to expect that 
persons who are in the business of voluntarily dealing in amounts of fuel exceeding 
1000 litres should bear both the obligation of taking steps to find out whether that 
fuel is marked fuel, and the responsibility of maintaining the integrity of that fuel 
while it is in their charge.  Only those persons may be audited under that proposed 
legislation, and the strict liability offences upon which the Committee has 
commented are directed at them. 

Having regard to the availability of the common law defence of honest and 
reasonable mistake of fact, and to the fact that the penalty for the proposed strict 
liability offence is considerably less than for the same acts when done intentionally 
or recklessly, the Government believes that strict liability is warranted in this 
instance.  It is also important to note the public interest considerations referred to 
above, (that is to say, the risk to the revenue, consumer protection, and the 
opportunity for avoidance under the duty-paying arrangements), and the 1000-litre 
limitation on the proposed audit powers.  Accordingly, the Government considers 
that some strict liability offences are justified, and that the rights of citizens are 
adequately guaranteed in these circumstances. 

I trust the above comments are of assistance to the Committee. 

The committee thanks the Minister for this response. 

 

 

 

      Barney Cooney 
         Chairman 
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FIFTEENTH REPORT OF 1997 

 

The committee presents its Fifteenth Report of 1997 to the Senate. 

 

The committee draws the attention of the Senate to clauses of the following bill 
which contains provisions that the committee considers may fall within principles 
1(a)(i) to 1(a)(v) of Standing Order 24: 

 

 Snowy Hydro Corporatisation Bill 1997 
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Snowy Hydro Corporatisation Bill 1997 

This bill was introduced into the House of Representatives on 26 June 1997 by the 
Minister for Primary Industries and Energy. [Portfolio responsibility: Primary 
Industries and Energy] 

The bill proposes to reform the Snowy Mountains Hydro-electric Authority and 
establish Snowy Hydro Limited to replace the Authority as the corporate body to 
operate and maintain the Snowy Mountains Scheme. Specifically, the bill: 

 creates the Snowy Hydro Company; 

 replaces existing rights of the Commonwealth, New South Wales and Victoria 
in the Scheme with an initial issue of equity in Snowy Hydro Company; 

 enables the environmental, planning and other laws of New South Wales to be 
applied to the operations of the Scheme; 

 facilitates the refinancing and repayment of the debt to the Commonwealth 
under the Scheme; and 

 provides for the establishment of a public water inquiry with respect to 
environmental issues arising from current water flows in the Scheme and 
implementation of the outcomes of that inquiry agreed by New South Wales 
and Victoria. 

The committee dealt with this bill in Alert Digest No. 10 of 1997, in which it made 
various comments.  The Minister for Resources and Energy has responded to those 
comments in a letter dated 27 October 1997.  A copy of that letter is attached to this 
report and relevant parts of the response are discussed below. 

Cessation of rights 
Clause 46 

In Alert Digest No. 10 of 1997, the committee noted that clause 46 of this bill, if 
enacted, would provide for the cessation of mobility rights to which certain 
employees of the Snowy Mountains Authority may currently be entitled under either 
the Public Service Act 1922 or the Officers' Rights Declaration Act 1928.   

The committee noted that the explanatory memorandum at paragraph 63 says that 
this clause 'restates the current position of the Public Service Act 1922 under which 
mobility rights of those employees are extinguished when those employees cease to 
be employed by a statutory authority.' 
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The committee understands, however, that employees would be in the same position 
of losing entitlements to rights upon ceasing to be employed by a relevant statutory 
authority under the Maternity Leave (Commonwealth Employees) Act 1973 and the 
Defence Force Retirement and Death Benefits Act 1973.  The committee noted, 
however, that this bill (by clauses 37 to 41) preserves rights accruing under those 
Acts from extinguishment. 

The committee, accordingly, sought the advice of the Minister on the different 
treatment of the rights of various groups of employees. 

Pending the Minister's advice, the committee drew Senators' attention to the 
provision, as it may be considered to trespass unduly on personal rights and liberties, 
in breach of principle 1(a)(i) of the committee's terms of reference. 

On this issue, the Minister has responded as follows: 

As part of corporatisation the Commonwealth, New South Wales and Victorian 
governments agreed that, to the extent possible, all SMHEA employees transferring 
to Snowy Hydro Limited (SHL) would be entitled to retain terms and conditions of 
employment, pending the negotiation of a new Award to cover the corporatised 
workforce.  The commitment was made in consultation with the three workforces on 
the Scheme - the SMHEA employees, Victorian Power Exchange employees and 
Pacific Power (New South Wales) employees - and the unions. 

This commitment is in line with the policy currently adhered to in relation to the 
corporatisation and privatisation of Commonwealth organisations - namely to ensure 
that agencies operate, or are encouraged to operate, in the commercial and 
competitive environment into which they are placed.  In this context, a smooth 
transition to the new environment is assisted by providing for a period of stability in 
post-corporatisation employment, where possible providing broadly equivalent 
terms and conditions. 

As the Committee has noted, Clause 46 of the Bill provides for the cessation of 
mobility rights to which certain SMHEA employees may have been entitled under 
Part IV of the Public Service Act 1922 or under the Officers' Rights Declaration Act 
1928 (ORD). 

The reason why the policy of maintaining existing terms and conditions has not been 
applied in relation to mobility rights is that these rights are defined in the relevant 
legislation as applying to continuing public sector employment.  Section 87TA of 
the Public Service Act expressly defines the conditions under which the ORD will 
continue to apply to eligible officers.  Likewise, Divisions 2 and 3 of Part IV 
expressly prescribe the conditions in which mobility rights will cease to apply to an 
employee on departure from eligible public employment.  SHL will not satisfy the 
definitions of eligible Commonwealth employment or eligible public employment 
contained in the Public Service Act. 

SMHEA staff are therefore being treated in the same way as other staff who have 
been transferred out of Commonwealth employment by legislation.  Clause 46 of the 
Snowy Bill simply makes transparent the cessation of rights which would otherwise 
be effected by the operation of the Public Service Act and ORD and also, by 
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implication, by clause 8(1)(d) of the Snowy Bill, which states that a Snowy Hydro-
group company "is not a public authority for any purpose".  Employees will not 
"lose" an entitlement through the enactment of Clause 46 because the entitlement to 
mobility within Commonwealth employment by definition does not apply to 
employment outside the public sector. 

By way of contrast, maternity leave is a condition of employment common to both 
public and private sector employment.  The Committee correctly notes that 
entitlements under the Maternity Leave (Commonwealth Employees) Act 1973 
would normally cease to apply to an employee at the time that employee ceased to 
be employed by a Commonwealth authority. 

The Snowy Bill preserves these rights for a limited period of twelve months.  This 
limited preservation of rights has been introduced in order to avoid trespassing 
unduly on personal rights and liberties in the period prior to the negotiation of an 
agreement covering terms and conditions of employment in SHL. 

Stability of employment would not be promoted if staff who are currently on 
maternity leave or who have anticipated taking advantage of entitlements under the 
Maternity Leave Act in the near future were to be stripped of their entitlements 
under that Act at an arbitrarily determined date, by enactment of the Snowy Bill.  
The limited preservation of these rights avoids the inequity which would arise if a 
transitional provision, applicable only to those already entitled under the Maternity 
Leave Act, was enacted.  This would be at the expense of those who, although 
currently anticipating the birth of a child, would not be eligible for maternity leave 
under the Maternity Leave Act until after the transfer of their employment under the 
Bill. 

Similarly, entitlements under the Defence Force Retirement and Death Benefits Act 
1973 would normally cease to apply to an employee when employment with a 
Commonwealth authority ceased. 

Clauses 40 and 41 preserve the deferred superannuation benefits of ex-members of 
the Defence Force who are, or were, in SMHEA employment.  Unlike other public 
sector employees, these persons are generally required to complete 20 years of 
Defence Force or public sector employment before the benefits can be paid.  In the 
absence of the savings provisions, persons who had not served the required period 
prior to the SMHEA corporatisation would lose their entitlement to the deferred 
superannuation benefit. 

The committee thanks the Minister for this response. 

 

 

 

 

       Barney Cooney 
          Chairman 
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Penalty Provisions of the Productivity Commission Bill 1996  

Introduction 

On 4 December 1996, the Productivity Commission Bill was introduced into the 
House of Representatives.  The Bill proposes to establish the Productivity 
Commission by merging the functions of the Industry Commission, the Economic 
Planning Advisory Committee and the Bureau of Industry Economics.   

Reference 

The Productivity Commission Bill was negatived at the third reading stage on 
3 September 1997.  Before doing so, the Senate agreed that the penalty provisions 
contained in the Productivity Commission Bill 1996 be referred to the Scrutiny of 
Bills Committee for inquiry and report by 29 October 1997.  On 28 October 1997 
the Senate agreed to extend the reporting date to 20 November 1997. 

Inquiry 

The committee sought a briefing paper from the Attorney-General's Department.  
The committee also asked the Parliamentary Library to research the passage through 
the Commonwealth Parliament of laws containing similar provisions. 

The committee held a public hearing on Tuesday, 30 September 1997 at which it 
took evidence from Dr Russell Smith of the Australian Institute of Criminology and 
from Mr Chris Meaney and Mr Sam Ahlin of the Criminal Law Division of the 
Attorney-General's Department.  The committee requested that further information 
be provided on penalties for offences of the kind occurring in the Bill.  Dr Smith 
and the officers of the Attorney-General's Department agreed to collaborate on a 
paper which would address the concerns expressed by the committee as well as give 
general background on the philosophy of judicial punishment.  To enable time for 
this to be completed, the committee sought and was granted the extension of time to 
report. 

Restoration of the Productivity Commission Bill to the Notice Paper 

The Productivity Commission Bill was restored to the Notice Paper on Thursday 
30 October 1997 and listed for debate on Monday 10 November 1997.  Given the 
likelihood of debate taking place on the Bill before the committee has had time to 
report the committee has decided, for the information of Senators, to attach to this 
interim report the paper which it has recently received from Dr Smith and the 
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officers of the Attorney-General's Department, Mr Chris Meaney and Mr Sam 
Ahlin. 

In the light of the issues raised by the paper, the committee finds that determining 
the appropriate penalties for these kinds of offences requires a longer and more 
thorough inquiry and will be seeking the approval of the Senate to do so. 

 

 

 

       Barney Cooney 
           Chairman 
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SEVENTEENTH REPORT OF 1997 

 

The committee presents its Seventeenth Report of 1997 to the Senate. 

 

The committee draws the attention of the Senate to clauses of the following bill 
which contains provisions that the committee considers may fall within principles 
1(a)(i) to 1(a)(v) of Standing Order 24: 

 

 Social Security Legislation Amendment (Parenting and Other  
 Measures) Bill 1997 
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Social Security Legislation Amendment (Parenting and Other 
Measures) Bill 1997 

This bill was introduced into the House of Representatives on 2 October 1997 by the 
Minister representing the Minister for Social Security. [Portfolio responsibility: Social 
Security] 

The bill proposes to amend the following Acts: 

 Social Security Act 1991 to: 

 introduce, from 20 March 1998, a new income support payment, parenting 
payment, that will replace the sole parent pension and the parenting 
allowance; 

 change the qualification provisions for child disability allowance; and 

 apply consistent hardship rules to ordinary waiting periods, the liquid 
assets waiting periods and the income maintenance periods; 

 Health Insurance Act 1973 to: 

 maintain eligibility for a health care card for children whose parent or 
guardian will no longer qualify for child disability allowance; and 

 extend the period over which a person’s income is assessed for the purpose 
of determining whether they are a low income, disadvantaged person who 
is eligible for a health care card; and 

 Data-matching Program (Assistance and Tax) Act 1990 to: 

 make reference changes; 

 provide that a matching agency may return tax file number data to an 
assistance agency; and 

 allow data to be transferred between agencies by secure on-line computer 
connections. 

The committee dealt with this bill in Alert Digest No. 14 of 1997, in which it made 
various comments.  The Minister for Social Security has responded to those 
comments in a letter dated 11 November 1997.  A copy of that letter is attached to 
this report and relevant parts of the response are discussed below. 
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Tax file numbers 
Item 86 of Schedule 1 - proposed sections 500N and 500P 

Item 86 of Schedule 1 inserts Part 2.10 in the Social Security Act 1991.  Part 2.10 
contains proposed sections 500N and 500P.  These sections, if enacted, would 
provide that the parenting payment would not be payable if the applicant has not 
provided the tax file number of the applicant and (where relevant) his or her partner.  
The committee recognises that these clauses may be included in the bill in order to 
prevent overpayments and fraud against the Commonwealth.  The committee, 
however, notes that this is one more example of tax file numbers being used more as 
a means of identification and as an aid to income testing rather than as a part of the 
tax laws. 

In these circumstances, the committee drew Senators' attention to the provisions, as 
they may be considered to trespass unduly on personal rights and liberties, in breach 
of principle 1(a)(i) of the committee's terms of reference. 

The Minister has responded as follows: 

The comments relate to the requirement to provide tax file numbers (TFNs) as part 
of the initiatives to introduce parenting payment, from 20 March 1998 ....  Your 
Committee noted that new Part 2.10 (Parenting payment) ... of the Social Security 
Act 1991 would oblige people to provide their TFNs, and the TFNs of their partners, 
as a condition of payment of parenting payment.  Your Committee was concerned 
that, while TFNs may be considered necessary to prevent people from defrauding 
the social security system, they may also 'be considered to trespass unduly on 
personal rights and liberties, in breach of principle 1(a)(i) of the committee's terms 
of reference'. 

The rate at which ... parenting payment ... is payable to a person is determined by the 
income received by a person. 

Under a data-matching program introduced by the Data-matching Program 
(Assistance and Tax) Act 1990, income disclosed by people to Centrelink for social 
security purposes is checked automatically against income disclosed to the 
Australian Taxation Office (ATO) and other paying agencies. 

In relation to the proposed parenting payment ..., many people likely to receive these 
allowances are receiving some form of current social security payment or 
AUSTUDY, and, therefore, are already subject to TFN provisions. 

In addition, some customers will be exempted (temporarily or indefinitely) from 
being requested to provide a TFN (for example, a person with no income, where a 
person is in a natural disaster zone or a remote area, or when the partner is not 
contactable or is violent). 

Those customers who do not have a TFN can be assisted by Centrelink, as the TFN 
provisions enable Centrelink to accept TFN applications on behalf of the ATO and 
conduct necessary proof of identity checks.  This approach provides an opportunity 
for Centrelink to assist those customers who may have problems with obtaining a 
TFN because of proof of identity requirements.  As Centrelink conducts its own 
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proof of identity checks, this practice would not constitute any increased 
intrusiveness from the customer's point of view.  Centrelink's involvement in the 
TFN application process should be beneficial to disabled people, people with 
language difficulties or new entrants to the workforce. 

The use of TFNs actually decreases the chance that a person will be identified 
during the process of data-matching.  If Centrelink was unable to use TFNs, data-
matching would require Centrelink to obtain a list of all taxpayers from the ATO 
and then conduct a data-matching exercise against the list of all the taxpayers.  By 
using TFNs, Centrelink compares ATO income details only in respect of social 
security customers rather than all taxpayers. 

The requests to provide TFNs as a condition of payment of ... parenting payment ... 
are consistent with the requirements that apply to existing payments administered by 
Centrelink on behalf of the Department of Social Security. 

The committee thanks the Minister for this response. 

 

 

 

 

       Barney Cooney 
           Chairman 
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SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS 

 

 

 

EIGHTEENTH REPORT OF 1997 

 

The committee presents its Eighteenth Report of 1997 to the Senate. 

 

The committee draws the attention of the Senate to clauses of the following bills 
which contain provisions that the committee considers may fall within principles 
1(a)(i) to 1(a)(v) of Standing Order 24: 

 

 Australian Meat and Live-stock Industry Bill 1997 

 Taxation Laws Amendment Bill (No. 5) 1997 
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Australian Meat and Live-stock Industry Bill 1997 

This bill was introduced into the House of Representatives on 1 October 1997 by the 
Minister for Primary Industries and Energy. [Portfolio responsibility: Primary 
Industries and Energy] 

The bill proposes to effect a restructuring in the red meat industry so that the 
provision of industry policy, planning, marketing and promotion, and research and 
development services in both domestic and export markets are provided by a 
producer owned service delivery company. The new service company will be funded 
by statutory levies contributed by beef, wool, sheepmeat and goat producers. 
Supplementary funding will be provided from non-statutory contributions made by 
the processing and live-stock export sectors. The bill further proposes for the 
continuation of export licensing, export quota management and related enforcement 
provisions under the control of the Department of Primary Industries and Energy. 

The committee dealt with this bill in Alert Digest No. 14 of 1997, in which it made 
various comments.  The Minister for Primary Industries and Energy responded to 
those comments in a letter dated 20 November 1997.  A copy of that letter is 
attached to this report and relevant parts of the response are discussed below. 

Commencement by Proclamation  
Subclause 2(3) 

In Alert Digest No. 14 of 1997, the committee noted that subclause 2(3) of this bill 
provides that the substantive provisions of the bill may commence at any time up to 
nine months after Royal Assent. 

With respect to commencement provisions, the committee has placed importance on 
the Office of Parliamentary Counsel Drafting Instruction No. 2 of 1989.  The 
Drafting Instruction provides, in part: 

3. As a general rule, a restriction should be placed on the time within which an Act 
should be proclaimed (for simplicity I refer only to an Act, but this includes a 
provision or provisions of an Act).  The commencement clause should fix either a 
period, or a date, after Royal Assent, (I call the end of this period, or this date, as the 
case may be, the 'fixed time').  This is to be accompanied by either: 

 (a) a provision that the Act commences at the fixed time if it has not already 
commenced by Proclamation:  or 

 (b) a provision that the Act shall be taken to be repealed at the fixed time if the 
Proclamation has not been made by that time. 

4. Preferably, if a period after Royal Assent is chosen, it should not be longer than 
6 months. If it is longer, Departments should explain the reason for this in the 
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Explanatory Memorandum. On the other hand, if the date option is chosen, [the 
Department of the Prime Minister and Cabinet] do not wish at this stage to restrict the 
discretion of the instructing Department to choose the date. 

5. It is to be noted that if the 'repeal' option is followed, there is no limit on the 
time from Royal Assent to commencement, as long as the Proclamation is made by the 
fixed time. 

6. Clauses providing for commencement by Proclamation, but without the 
restrictions mentioned above, should be used only in unusual circumstances, where the 
commencement depends on an event whose timing is uncertain (eg enactment of 
complementary State legislation). 

With respect to subclause (3), the committee noted that paragraph 4 of the Drafting 
Instruction is applicable.  The explanatory memorandum did not appear to give a 
reason for using a nine month period rather than a six month period for automatic 
commencement.  

The committee, therefore, sought the advice of the Minister on the reasons for 
choosing a nine month period. 

Pending the Minister's advice, the committee drew Senators' attention to the 
provisions, as they may be considered to delegate legislative power inappropriately, 
in breach of principle 1(a)(iv) of the committee's terms of reference. 

The Minister has responded as follows: 

This subclause provides for an automatic commencement date nine months after 
Royal Assent, if commencement of the Act is not proclaimed at an earlier date. 

The Alert Digest points out that the Office of Parliamentary Counsel Drafting 
Instruction 2/89 provides inter alia in paragraph 4 that "Preferably, if a period after 
Royal Assent is chosen, it should not be longer than 6 months." 

I am aware that subclause 2(3) exceeds this preferred period, but in view of the 
complex nature of the new arrangements I would appreciate it if your committee 
would consider the following matters when preparing your report or any 
recommendations to the Senate. 

Implementation of these industry reforms presents some unusual challenges for both 
government and industry.  Because of the significant transfer of responsibility from 
government statutory corporations to private companies, a degree of flexibility for 
full implementation is clearly required. 

The reforms constitute a major change and industry leaders must come to grips not 
only with the complexity of corporate operations and obligations, but also with the 
new industry dynamics placing greater responsibility and reliance on industry peak 
councils to demonstrate leadership.  The new corporations are being formed, but the 
(designate) board members are also on a steep learning curve, and need time to 
digest the reforms and appreciate their Corporations Law responsibilities.  They also 
need to review and agree on detailed funding requirements and responsibilities for 
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undertaking agreed functions, and these need to be cleared, documented and signed 
off to my satisfaction.  This is an essential, difficult and time consuming process. 

Government must ensure that accountability, transparency and equity issues are 
fully covered.  Accountability matters in particular are clearly of interest to the 
Parliament, and while reliance on Corporations Law is sufficient guarantee, it is not 
likely to secure information for Parliament in appropriate timeframes, formats or 
levels of detail.  This must and will be negotiated and agreed. 

Additionally, finalisation of these reforms requires that there be sufficient notice for 
all wind up and transfer activities covering contacts, assets and liabilities.  Sufficient 
notice is also relevant to staff that are not offered positions in the new service 
delivery company, and also to those staff who aspire for a position in that company.  
At the (industry) Transition Team meeting of 17 September it was acknowledged 
that a commencement date close to 1 July 1998 was realistic.  Participants are now 
working to that date. 

Taking into account the above and the complexities of staffing issues, assets 
transfers, contract/deed negotiations, and the requirements for the wind up of the 
Meat Industry Council, the Australian Meat and Live-stock Corporation and the 
Meat Research Corporation, acceptable commencement arrangements could be 
jeopardised unless the automatic commencement provision extends beyond the 
preferred six months. 

Negotiation and agreement are a guiding principal underlying these reforms.  The 
provision for nine months anticipated all these complexities, and as it stands 
provides reasonable and sufficient time for full implementation.  This period also 
provides a degree of comfort in case implementation of any of these unique 
negotiated requirements, in particular accountability and zero levy undertakings, 
extends beyond expectations. 

For these reasons, and because the future of the red meat industry is at stake and we 
must implement this properly, I believe that the full nine month period is a necessary 
contingency and would be reluctant to impose an earlier deadline on industry.  I 
therefore believe that subclause 2(3) should remain unchanged, and ask for a 
supportive ruling from your committee. 

 
The committee thanks the Minister for this detailed response which allays the 
concern of the committee. 
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Taxation Laws Amendment Bill (No. 5) 1997 

This bill was introduced into the House of Representatives on 23 October 1997 by the 
Parliamentary Secretary (Cabinet) to the Prime Minister. [Portfolio responsibility: 
Treasury] 

The bill proposes to amend the following Acts: 

 Income Tax Assessment Act 1936 to extend the capital gains tax small business 
roll-over relief to the disposal of certain shares in companies and units in unit 
trusts; 

 Sales Tax Assessment Act 1992 to require suppliers of personal computers and 
related goods to be accredited and dealings to be authorised if goods are to be 
obtained free of sales tax; 

 Income Tax Assessment Act 1997 to: 

 provide a rebate of tax on interest derived by a lender to an approved road 
or rail infrastructure project; and 

 remove the income tax exemption of the rebates payable to employers 
under the Commonwealth rebate for apprentice full-time training 
(CRAFT) scheme; and 

 Income Tax Assessment Act 1997, Income Tax Assessment Act 1936, Airports 
(Transitional) Act 1996, Civil Aviation Legislation Amendment Act 1995 and 
Federal Airports Corporation Act 1986 to ensure that the rewrite of the 
income tax law reflects recent legislation and that recent legislation reflects the 
tax law improvement rewrites. 

The committee dealt with this bill in Alert Digest No. 15 of 1997, in which it made 
various comments.  The Assistant Treasurer has responded to those comments in a 
letter received 20 November 1997.  A copy of that letter is attached to this report 
and relevant parts of the response are discussed below. 

Commencement by regulations  
Item 25 of Schedule 2 

In Alert Digest No. 15 of 1997, the committee noted that item 25 of Schedule 2 of 
this bill provides that Divisions 3 and 4 of Part 7A, to be inserted by this bill, apply 
to dealings on or after a date to be prescribed by regulation.  It seemed to the 
committee that such a process is akin to commencing legislation by proclamation. 
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With respect to commencement provisions, the committee has placed importance on 
the Office of Parliamentary Counsel Drafting Instruction No. 2 of 1989.  The 
Drafting Instruction provides, in part: 

3. As a general rule, a restriction should be placed on the time within which an Act 
should be proclaimed (for simplicity I refer only to an Act, but this includes a 
provision or provisions of an Act).  The commencement clause should fix either a 
period, or a date, after Royal Assent, (I call the end of this period, or this date, as the 
case may be, the 'fixed time').  This is to be accompanied by either: 

 (a) a provision that the Act commences at the fixed time if it has not already 
commenced by Proclamation:  or 

 (b) a provision that the Act shall be taken to be repealed at the fixed time if the 
Proclamation has not been made by that time. 

4. Preferably, if a period after Royal Assent is chosen, it should not be longer than 
6 months. If it is longer, Departments should explain the reason for this in the 
Explanatory Memorandum. On the other hand, if the date option is chosen, [the 
Department of the Prime Minister and Cabinet] do not wish at this stage to restrict the 
discretion of the instructing Department to choose the date. 

5. It is to be noted that if the 'repeal' option is followed, there is no limit on the 
time from Royal Assent to commencement, as long as the Proclamation is made by the 
fixed time. 

6. Clauses providing for commencement by Proclamation, but without the 
restrictions mentioned above, should be used only in unusual circumstances, where the 
commencement depends on an event whose timing is uncertain (eg enactment of 
complementary State legislation). 

Item 25 of Schedule 2 leaves a completely open ended commencement date for 
these provisions.  In view of paragraphs 3 and 4 of the Drafting Instruction the 
committee sought the advice of the Treasurer whether the provisions referred to 
should come into effect 6 months after Royal Assent, or after a longer period if there 
is some good reason for choosing a longer period. 

Pending the Treasurer's advice, the committee drew Senators' attention to the 
provisions, as they may be considered to delegate legislative power inappropriately, 
in breach of principle 1(a)(iv) of the committee's terms of reference. 

The Assistant Treasurer has responded as follows: 

As you will be aware, Item 25 provides that Divisions 3 and 4 of the proposed Part 
7A of the Sales Tax Assessment Act 1992 will apply from a date prescribed by 
regulation. 

The legislation was deliberately designed to allow flexibility with regard to the 
application date.  The operation of Divisions 3 and 4 depends on a system of 
accreditation of people who buy or sell personal computers and some other goods.  
To be accredited, a person will have to apply to the Commissioner of Taxation, and 
the Commissioner will have to approve the application.  It is thought that there will 
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be several thousand applications at least.  Before people apply for accreditation, the 
Commissioner will need to undertake a public education campaign and distribute 
applications forms.  Most of this work can only be done after Royal Assent. 

In addition, the computer systems necessary to support the new law will need to be 
in place before it begins. 

It is estimated that it will take approximately three months from the date of Royal 
Assent to determine the applications for accreditation and get the computer system 
up and running, and the intention is that the commencement date will be prescribed 
shortly after the necessary systems are established.  However, there is no guarantee 
that these things will not take longer than three months to complete, and the start 
date may have to be delayed.  Consequently, it is not desirable to put a limitation on 
the time-frame for the application date. 

Proposed subsection 91X(2) in Division 4 institutes a system of withholding 
requirements for retailers of personal computers and related goods, with effect from 
a prescribed day.  The retailer withholding rules will only come into effect if other 
anti-avoidance measures prove to be ineffective, and for this reason it is impossible 
to pre-determine an application date.  Nevertheless, the presence of these rules in the 
law is considered important as a deterrent, and to facilitate a quick response if new 
forms of evasion are discovered. 

Because it might be some time before the retailer withholding rules are activated, it 
is considered that a provision which allows the new law to lapse if the application 
date is not prescribed within a particular time will be inappropriate.  Such a 
provision is also unnecessary in relation to the rest of Divisions 3 and 4. 

Finally, it should be noted that members of the personal computer industry were 
consulted during the development of this legislation and agreed to the use of a 
prescribed starting date. 

I trust this information is of assistance to the Committee. 

 
The committee thanks the Assistant Treasurer for this response. 
 
 

 

 

 

        Barney Cooney 
            Chairman 
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NINETEENTH REPORT OF 1997 

 

The committee presents its Nineteenth Report of 1997 to the Senate. 

 

The committee draws the attention of the Senate to clauses of the following bills 
which contain provisions that the committee considers may fall within principles 
1(a)(i) to 1(a)(v) of Standing Order 24: 

 

 Customs Legislation (Anti-Dumping) Amendment Bill 1997 

 Customs Tariff (Anti-Dumping) Amendment Bill 1997 

 Social Security Legislation Amendment (Youth Allowance) Bill 1997 
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Customs Legislation (Anti-Dumping) Amendment Bill 1997 

This bill was introduced into the House of Representatives on 25 June 1997 by the 
Minister for Small Business and Consumer Affairs. [Portfolio responsibility: Industry, 
Science and Tourism] 

The bill proposes to amend the following Acts: 

 Anti-Dumping Authority Act 1988 to make a minor technical amendment; and 

 Customs Act 1901 to: 

 provide for a case by case approach for determining normal values of 
allegedly dumped goods from countries that are in the process of transition 
to a market economy; and 

 clarify provisions which relate to the manner in which interim dumping 
and countervailing duties are collected. 

The committee dealt with this bill in Alert Digest No. 10 of 1997, in which it made 
various comments.  The Minister for Customs and Consumer Affairs has responded 
to those comments in a letter dated 24 October 1997.  A copy of that letter is 
attached to this report and relevant parts of the response are discussed below. 

Retrospectivity  
Subclause 2(3) 

In Alert Digest No. 10 of 1997, the committee noted that subclause 2(3) of this bill, 
if enacted, would provide that various provisions of the bill would commence 
retrospectively on 1 January 1993.   

The committee noted that the explanatory memorandum states: 

The Bill also contains amendments which, in combination with those in 
the Customs Tariff (Anti-Dumping) Amendment Bill 1997, clarify the 
operation of the provisions of the Customs Act and the Customs Tariff 
(Anti-Dumping) Amendment Act 1975 which relate to the manner in 
which interim dumping and countervailing duties are collected.  The 
amendments make it clear that such interim duties can be imposed, 
pending final assessment of any dumping or countervailing duties, 
notwithstanding that the actual export price and normal value, or the 
fact that a countervailable subsidy has been received, have not yet been 
ascertained. 
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Although these amendments are to be taken to have commenced on 
1 January 1993, the date on which the interim dumping and 
countervailing duties were introduced, they will not require importers to 
pay an amount of dumping duty beyond that which has previously been 
demanded.  The amendments merely seek to ensure that approximately 
$12 million in interim duties collected since 1 January 1993 is not 
subject to legal challenge. 

It appeared to the committee that no judicial interpretation of the meaning of the 
1992 amendments has been made and that the changes proposed in this bill would 
not therefore take away any rights that have been declared by a Court.   

As there may have been cases pending, however, which have prompted the decision 
to seek these amendments, the committee sought the advice of the Minister on these 
matters. 

Pending the Minister's advice, the committee drew Senators' attention to the 
provision, as it may be considered to trespass unduly on personal rights and liberties, 
in breach of principle 1(a)(i) of the committee's terms of reference. 

On this issue, the Minister has responded as follows: 

In particular, the Committee sought my advice on whether there has been a judicial 
interpretation of the meaning of the 1992 amendments that introduced the interim 
dumping duty regime and whether there are any cases pending which had prompted 
the decision to seek the current amendments. 

The amendments are intended to remove the possibility that the relevant provisions 
of the Customs Act 1901 and the Customs Tariff (Anti-Dumping) Act 1975 might be 
interpreted so as to require actual values to be ascertained before interim dumping 
and countervailing duties can be imposed.  The possibility of such an interpretation 
was discovered in the general process of ongoing review of the terms of the 
legislation by officers of the Australian Customs Service and the Anti-Dumping 
Authority.  The relevant provisions have not been the subject of judicial 
interpretation and there are no cases currently pending which would be affected by 
the passage of the proposed amendments. 

As stated in the Explanatory Memorandum to the Bill, the amendments will not 
require importers to pay an amount of dumping or countervailing duty beyond that 
which has already been paid.  The amendments simply clarify the relevant 
provisions of the Acts to ensure that they in fact operate in the way in which they 
were always intended, and in the way in which both the Government and importers 
have always understood that they operated.  I consider therefore, that the proposed 
amendments do not trespass unduly on personal rights and liberties and would not 
be in breach of principle 1(a)(i) of the Committee's terms of reference. 

I trust this meets the concerns of the Committee. 

The committee thanks the Minister for this response. 
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Customs Tariff (Anti-Dumping) Amendment Bill 1997 

This bill was introduced into the House of Representatives on 25 June 1997 by the 
Minister for Small Business and Consumer Affairs. [Portfolio responsibility: Industry, 
Science and Tourism] 

The bill proposes to amend the Customs Tariff (Anti-Dumping) Act 1975 to clarify 
provisions which relate to the manner in which interim dumping and countervailing 
duties are collected. 

The committee dealt with this bill in Alert Digest No. 10 of 1997, in which it made 
various comments.  The Minister for Customs and Consumer Affairs has responded 
to those comments in a letter dated 24 October 1997.  A copy of that letter is 
attached to this report and relevant parts of the response are discussed below. 

 

Retrospectivity  
Subclause 2(1) 

In Alert Digest No. 10 of 1997. the committee noted that subclause 2(1) of this bill, 
if enacted, would provide that various provisions of the bill would commence 
retrospectively on 1 January 1993.   

The committee noted that these amendments relate to those discussed earlier in that 
Alert Digest with respect to the Customs Legislation (Anti-Dumping) Amendment 
Bill 1997. 

For the same reasons, therefore, the committee drew Senators' attention to the 
provision, as it may be considered to trespass unduly on personal rights and liberties, 
in breach of principle 1(a)(i) of the committee's terms of reference. 

On this issue, the Minister has responded as follows: 

In particular, the Committee sought my advice on whether there has been a judicial 
interpretation of the meaning of the 1992 amendments that introduced the interim 
dumping duty regime and whether there are any cases pending which had prompted 
the decision to seek the current amendments. 

The amendments are intended to remove the possibility that the relevant provisions 
of the Customs Act 1901 and the Customs Tariff (Anti-Dumping) Act 1975 might be 
interpreted so as to require actual values to be ascertained before interim dumping 
and countervailing duties can be imposed.  The possibility of such an interpretation 
was discovered in the general process of ongoing review of the terms of the 
legislation by officers of the Australian Customs Service and the Anti-Dumping 
Authority.  The relevant provisions have not been the subject of judicial 
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interpretation and there are no cases currently pending which would be affected by 
the passage of the proposed amendments. 

As stated in the Explanatory Memorandum to the Bill, the amendments will not 
require importers to pay an amount of dumping or countervailing duty beyond that 
which has already been paid.  The amendments simply clarify the relevant 
provisions of the Acts to ensure that they in fact operate in the way in which they 
were always intended, and in the way in which both the Government and importers 
have always understood that they operated.  I consider therefore, that the proposed 
amendments do not trespass unduly on personal rights and liberties and would not 
be in breach of principle 1(a)(i) of the Committee's terms of reference. 

I trust this meets the concerns of the Committee. 

 
The committee thanks the Minister for this response. 
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Social Security Legislation Amendment (Youth Allowance) Bill 
1997 

This bill was introduced into the House of Representatives on 2 October 1997 by the 
Minister representing the Minister for Social Security. [Portfolio responsibility: Social 
Security] 

The bill proposes to amend the Social Security Act 1991 to give effect to the new 
social security payment to be known as youth allowance. Youth allowance will 
commence on 1 July 1998. 

The committee dealt with this bill in Alert Digest No. 14 of 1997, in which it made 
various comments.  The Minister for Social Security has responded to those 
comments in a letter dated 11 November 1997.  A copy of that letter is attached to 
this report and relevant parts of the response are discussed below. 

Tax file numbers 
Item 6 of Schedule 1 - proposed sections 551A and 551B 

Item 6 of Schedule 1 inserts Part 2.11 in the Act. Part 2.11 contains proposed 
sections 551A and 551B.  These sections, if enacted, would provide that the youth 
allowance would not be payable if the applicant has not provided the tax file number 
of the applicant and (where relevant) his or her partner.  The committee recognises 
that these clauses may be included in the bill in order to prevent overpayments and 
fraud against the Commonwealth.  The committee, however, notes that this is one 
more example of tax file numbers being used more as a means of identification and 
as an aid to income testing rather than as a part of the tax laws. 

In these circumstances, the committee drew Senators' attention to the provisions, as 
they may be considered to trespass unduly on personal rights and liberties, in breach 
of principle 1(a)(i) of the committee's terms of reference. 

The Minister has responded as follows: 

The comments relate to the requirement to provide tax file numbers (TFNs) as part 
of the initiatives to introduce ... youth allowance, from 1 July 1998...  Your 
Committee noted that new ... Part 2.11 (youth allowance) of the Social Security Act 
1991 would oblige people to provide their TFNs, and the TFNs of their partners, as 
a condition of payment of parenting payment.  Your Committee was concerned that, 
while TFNs may be considered necessary to prevent people from defrauding the 
social security system, they may also 'be considered to trespass unduly on personal 
rights and liberties, in breach of principle 1(a)(i) of the committee's terms of 
reference'. 
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The rate at which ... youth allowance is payable to a person is determined by the 
income received by a person. 

Under a data-matching program introduced by the Data-matching Program 
(Assistance and Tax) Act 1990, income disclosed by people to Centrelink for social 
security purposes is checked automatically against income disclosed to the 
Australian Taxation Office (ATO) and other paying agencies. 

In relation to the proposed ... youth allowance, many people likely to receive these 
allowances are receiving some form of current social security payment or 
AUSTUDY, and, therefore, are already subject to TFN provisions. 

In addition, some customers will be exempted (temporarily or indefinitely) from 
being requested to provide a TFN (for example, a person with no income, where a 
person is in a natural disaster zone or a remote area, or when the partner is not 
contactable or is violent). 

Those customers who do not have a TFN can be assisted by Centrelink, as the TFN 
provisions enable Centrelink to accept TFN applications on behalf of the ATO and 
conduct necessary proof of identity checks.  This approach provides an opportunity 
for Centrelink to assist those customers who may have problems with obtaining a 
TFN because of proof of identity requirements.  As Centrelink conducts its own 
proof of identity checks, this practice would not constitute any increased 
intrusiveness from the customer's point of view.  Centrelink's involvement in the 
TFN application process should be beneficial to disabled people, people with 
language difficulties or new entrants to the workforce. 

The use of TFNs actually decreases the chance that a person will be identified 
during the process of data-matching.  If Centrelink was unable to use TFNs, data-
matching would require Centrelink to obtain a list of all taxpayers from the ATO 
and then conduct a data-matching exercise against the list of all the taxpayers.  By 
using TFNs, Centrelink compares ATO income details only in respect of social 
security customers rather than all taxpayers. 

The requests to provide TFNs as a condition of payment of ... youth allowance ... are 
consistent with the requirements that apply to existing payments administered by 
Centrelink on behalf of the Department of Social Security. 

 
The committee thanks the Minister for this response. 
 

 

       Barney Cooney 
           Chairman 
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