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TERMS OF REFERENCE 

Extract 

Cl> (a) At the commencement of each Parliament, a Standing 
Cammi ttee for the Scrutiny of Bills shall be 
appointed to report, in respect of the clauses of 
Bills introduced into the Senate, and in respect of 
Acts of the Parliament, whether such bills or Acts, 
by express words or otherwise 

(i) trespass unduly on personal rights 
and liberties; 

Cii> make rights, liberties or 
obligations unduly dependent upon 
insufficiently defined 
administrative powers; 

(iii) make such rights, liberties or 
obligations unduly dependent upon 
non-reviewable decisions; 

Civ> inappropriately delegate legislative 
powers; or 

{v> insufficiently subject the exercise 
of legislative power to 
parliamentary scrutiny. 

c b> The Committee, for the purpose of reporting upon 
the clauses of a bill when the bill has been 
introduced into the Senate, may cons.Lder any 
proposed law or other document or information 
available to it, notwithstanding that such proposed 
law, document or information has not been presented 
to the Senate. 



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS 

FIRST REPORT OF 1991 

The Committee has the honour to present its First Report of 
1991 to the Senate. 

The Committee draws the attention of the Senate to clauses 
of the following Acts and Bill which contain provisions that 
the Committee considers may fall within principles l<a) (i) 
to (v) of Standing Order 24: 

Builders Labourers' Federation Legislation 
Amendment Act 1990 

Customs and Excise Legislation Amendment Act 
1990 

Primary Industries Levies and Charges 
Collection Bill 19 9 O 
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BUILDERS LABOURERS' FEDERATION LEGISLATION AMENDMENT ACT 
1990 

This Bill for this Act was introduced into the House of 

Representatives on November 1990 by the Minister 

Representing the Minister for Industrial Relations. 

The Act excludes the Builders Labourers' Federation ( BLP >, 
State registered branches of the BLF and any equivalent 

association of its members, from applying for registration 

under the Industrial Relations Act 1988 until 14 April 1996. 

Further, it allows, in limited circumstances, the Australian 

Industrial Relations Conunission to hear matters in which the 

State registered branches may have an interest. 

The Committee dealt with the Bill in Alert Digest No. 10 of 

1990, in which it made certain corrunents on the Bill. The 

Minister for Industrial Relations responded to those 

comments by letter dated 20 December 1990. Unfortunately, 

since the Bill was passed by the Senate on 18 December 1990, 

the Committee and, indeed, the Senate did not have access to 

the response prior to the passage of the Bill. However, as 

the response may be of general interest to Senators in any 

event, a copy is attached to this report. Relevant parts of 

the response are also discussed below. 

Retrospectivity 
Section 6 

In Alert Digest No. 10, the Committee noted that clause 6 of 

the < thenl Bill provided that the provisions of the Bill, 

with the exception of subclause 4 Cb> Cwh1ch would, in 

certain circumstancest allow a State registered association 

to intervene in proceedings before the Australian Industrial 

Relations Commission>, have effect in relation to any 
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application or proceedings under the Industrial Relations 

Act 1988 made or commenced before the commencement of the 

provisions of the Bill. The Committee observed that these 

provisions could, therefore, operate retrospectively in 

relation to proceedings already commenced. Indeed, the 

Committee indicated that it understood that there were 

proceedings on foot at that time to which the proposed 

amendment would apply if enacted. 

The Committee indicated that it was concerned that the 

amendment could operate in this way, as it could have the 

effect of determining issues in and, consequently, the 

outcome of proceeclings alreacly before the Australian 

Industrial Relations Commission. In the light of that 

concern, the Committee sought assistance from the Minister 

as to the effect of the amendments on any current 

proceedings and, if relevant, the rationale behind such an 

application of the law. 

The Committee drew Senators' attention to the provision as 

possibly trespassing unduly on personal rights and 

liberties, in breach of principle 1 <a Jc i) of the Conuni ttee' s 

terms of reference. 

The Minister for Industrial Relations has provided the 

Committee with a detailed and informative response, which 

sets out the background to the amendments as well as 

providing further information on the amendments themselves. 

In relation to clause 6 of the Bill, the Minister states: 

Clause 6 is an application clause, providing that 
a substantive amendment in the bill operates in 
relation to any application or proceeding under 
the Industrial Relations Act 1988, made or 
instituted before the commencement of the 
amendment. This is not a clause for the 
retrospective application of amendments. Rather, 
it requires that they operate prospectively. 
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The Minister goes on to state: 

It will, however, affect any proceedings which are 
before the Commission at the commencement of the 
relevant provisions: 

(a) any such proceedings involving a non­
registered association will be affected 
in that the revised criteria will 
strictly apply to the State registered 
branches of the BLF, thereby placing 
their lack of standing beyond dispute 
[see section 3 of the Consequential 
provisions Act as amended by paragraph 
3Cd) of the bill <definition of 'State 
association'} and subsection 4(3> of the 
Consequential Provisions Act); 

(b) on the other hand, an officer, employee, 
agent or member of a non-registered 
association who is involved in such 
proceedings before the Commission will 
now not, by reason of being such a 
person, lack standing ... 

In relation to the Committee' query concerning the effect of 

the· amendments on current proceedings, the Minister goes on 

to state: 

The State registered branches of the BLF in 
Western Australia, Queensland, South Australia and 
Tasmania are objectors in the following 
proceedings before the Australian Industrial 
Relations Commission: 

RlOS and Rl06 of 1986 - applications by 
the Building Workers Industrial Union of 
Australia for consent to changes in 
eligibility and industry rules; 

Rl47 and Rl48 of 1986 - applications by 
the Federated Engine Drivers and 
Firemen's Association for consent to 
changes in eligibility and industry 
rules. 

Officers of those 
groups of members 
South Australian 
objections. 

State registered branches and 
of the Western Australian and 
branches have also lodged 
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The Australian Builders Labourers' Federated Union 
of workers <Western Australian Branch) has applied 
(R253 of 1986) in its own right for registration 
under the Industrial Relations Act 1988. 

These proceedings involving the BWIU, the FEDFA 
and the BLF CWA Branch) have been adjourned until 
January 1991 to give the parties an opportunity to 
resolve the underlying issues by agreement. The 
commencement of clauses 3, 4 and 6 before those 
discussions are concluded could undermine the 
resolution process and thereby contribute 
indirectly to possible industrial friction. it is 
hoped that the discussions will be successful and 
that, in consequence, the commencement of 
subclause 4(2) will not need to be, proclaimed. 

The Minister concludes by saying: 

The bill is a balanced measure which will, in 
fact, place the State registered branches in 
western Australia, Queensland, South Australia and 
Tasmania in a better and more legally certain 
position than they were in on the commencement of 
the 1986 legislation. Similarly, officers, 
employees, agents and members of non-registered 
associations will be in a better position. The 
bill introduces no new concepts but strengthens 
the existing legislative scheme. 

The Committee thanks the Minister for his response, which 

has been both useful and informative. It could have proved 

more useful, however, if the Committee and the Senate had 

had access to the information prior to the legislation being 

debated and, ultimately, passed. 
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CUSTOMS AND EXCISE LEGISLATION AMENDMENT ACT 1990 

The Bill for this Act was introduced into the House of 

Representatives on 13 November 1990 by the Minister for 

Small Business and Customs. 

'.rhe Act amends the Customs Act 1901 and Excise Act 1901 to: 

introduce an electronic entry and cargo reporting 

system for exports (and to consequentially repeal 

the existing export return scheme> ; 

provide for advance reporting of ships and 

aircraft and their cargo and crew, including the 

electronic reporting of this information; 

validate past seizures of dangerous· goods, follow­

ing a Federal Court decision which found a provi­

sion of the Customs legislation to be invalid; and 

correct technical deficiencies in Customs provi­

sions concerned with offences and the control of 

narcotic goods. 

The Committee dealt with the Bill in Alert Digest No. 11 of 

1990, in which it made certain comments on various clauses 

of the Bill. The Minister for Small Business and Customs 

responded to those comments in a letter which was received 

by the Committee on l February 1991. Unfortunately, since 

the Bill was passed by the Senate on 13 December 1991, the 

Committee and, indeed, the Senate did not have access to the 

response prior to the passage of the Bill. However, as the 

Minister's response may be of general interest to Senators 

in any event, a copy of the letter is attached to th.1.s 

report. Relevant parts of the response are also discussed 

below. 
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Retrospectivity 
Subsection 2(4), section 49 

In Alert Digest No. 11, the Committee noted that clause 49 

of the (then) Bill deals with 'purported exercise(sJ' of the 

Minister's power under item 18 of the Second Schedule to the 

Customs <Prohibited Imports) Regulations in relation to 

dangerous goods. The Committee observed that the clause, if 

enacted, would retrospectively validate certain decisions 

made between 13 December 1956 and 11 October in relation to 

such goods, 

As the Committee noted in Alert Digest No. 11, the 

Explanatory Memorandum to the Bill acknowledges that the 

provision is intended to validate past seizures under this 

particular item of the Customs (Prohibited Imports l 

Regulations which, as a result of a decision of the Federal 

Court of Australia, could be ruled to be invalid. 

The decision in question, in the case of Owen v Turner and 

Jones, was made by a single judge on 21 December 1989 and 

upheld by the Full Court on 14 September 1990. In the light 

of the decision, an amendment was made to the Regulations on 

11 October 1990. What is now section 49 of this Act seeks to 

validate any decisions made prior to that amendment. 

In Alert Digest No. 11, the Committee noted that, by way of 

explanation for the retrospectivity, the Explanatory 

Memorandum to the Bill states: 

Whilst recognizing that retrospective provisions 
are open to criticism in that they operate to 
prejudice persons' legal rights, it is felt in the 
present situation that the dangers posed to the 
community should any Item 18 goods (which include 
machine guns, bombs, flick knives, land mines, 
etc.> be required to be released into home 
consumption is a circumstance where a 
retrospective prov1.s1.on validating otherwise 
invalid, although bona fide, seizures is both 
legitimate and justified. 
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Further, in his Second Reading speech, the Minister said: 

This House has long been careful when faced with 
provisions which are retrospective in effect and 
operate to remove citizens rights, and properly 
so. In this circumstance, however, the Government 
is of the view that the amendment is both 
justified and necessary. The alternative would be 
the possibility that customs could be required to 
release into the general community the bombs, 
guns, unsafe toys, flick knives etc., that had 
been seized, in good faith in the belief that item 
18 was valid. 

The Committee indicated that, as a matter of principle, it 

was concerned that the decision of a court can be, in 

effect, over-ruled by the subsequent passage of a piece of 

legislation. Such a course of action would tend to detract 

from the role of courts in the legal system <of which the 

Parliament is, of course, also a part) and the certainty of 

their decisions. However, in making this statement, the 

Committee noted the circumstances of this case and the 

particular dangers to the community which the Minister said 

the amendment is intended to contain. The Committee 

concluded that, ultimately, the principles had to be 

balanced against the realities. 

The Committee noted that the case to which this amendment is 

a response involved machine guns. However, the Explanatory 

Memorandum and the Second Reading speech also refer to 

bombs, flick knives and land mines as goods which, as a 

result of the case, could be released. However, reference is 

also made to 'unsafe toys'. In Alert Digest No. 11, the 

Committee indicated that it would be interested to examine 
a more exhaustive list of the kinds of goods to which this 

amendment relates. Attached to the Minister's response are 

exhaustive lists of the kinds of goods the importation of 

which is prohibited both before and after the Owen case. The 

Committee thanks the Minister for this response. 
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The Committee indicated that it was also interested in the 

effect of the amendment on the importer of the goods in the 

Owen case. In particular, the Committee wanted to know 

whether the goods in question were returned to the person as 

a result of the Federal Court decision and, if so, whether 

the effect of the proposed amendment was to require the 

person to return them. The Minister responded as follows: 

The seized guns were not returned to Mr Owen. 
Al.though the Full Federal Court upheld the trial 
judge's view that Item 18 was an invalid 
delegation to the Minister of the Governor­
General's power under section 50 of the Customs 
Act, it nevertheless accepted that the seizing 
officer had validly considered whether the guns 
were 'of military type' and thereby prohibited 
under Item 30 of the Second Schedule. 

As the seizure had been effected in reliance of 
both Items 18 and Item 30, the validity of the 
seizure was therefore maintained under the latter 
item. 

The Committee was also concerned about the question of who 

had to pay the costs of the various cases before the Federal 

Court. In response, the Minister advised that 

[tlhe order of the Full Court on the question of 
costs was to the effect that each party bear their 
own casts both of the application and of the 
appeal. This order supersedes . . . that of the 
trial judge and therefore Mr Owen must bear his 
own legal costs far the initial application. While 
no reason was given for this, it is safe to assume 
it was because the validity of the seizure was 
upheld under one of the two i terns which was 
claimed. 

The Committee thanks the Minister for this detailed 

response. Of course, it could have been of even greater 

assistance if it had been available to the Committee and the 

Senate before the Bill was debated and, ultimately, passed. 
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PRIMARY INDUSTRXES LEVIES AND CHARGES COLLECTION BILL 1990 

This Bill was introduced into the House of Representatives 

on 15 November 1990 by the Minister for Resources. 

The Bill proposes to rationalise primary industries levy and 

charge collection. It will enable a uniformity of collection 

methods and allow a consistent approach to procedural 

matters previously embodied in more than 30 Acts. 

The Committee dealt with the Bill in Alert Digest No. 11 of 

1990, in which commented on various clauses of the Bill. The 

Minister for Resources responded to those comments in a 

letter dated 4 February 1991. A copy of the letter is 

attached to this report. Relevant parts of the response are 

also discussed below. 

Issue of search warrants by non-judicial officers 
Clause 20 

In Alert Digest No. 11, the Committee noted that clause 20 

of the Bill provides for the issue of search warrants to 

enter premises in certain circumstances. The Committee 

observed that the provision would allow a magistrate to 

issue such a warrant. However, pursuant to subclause 4 < l J of 

the Bill, magistrate is defined to '[include) a justice of 

the peace'. The Committee has consistently drawn attention 

to provisions which would allow non-judicial officers to 

issue search warrants. Indeed, the Conunittee referred to a 

statement to that effect in its 1987-88 Annual Report cat 

pp 14-15 l. 

The Committee drew Senators' attention to the provision as 

possibly trespassing unduly on personal rights and 
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liberties, in breach of principle 1 (a> ( i) of the Committee's 

terms of reference. 

The Minister has responded as follows: 

The issue of the possible use of non-judicial 
officers was carefully considered prior to 
drafting of this Bill. 

All field officers are required to consult senior 
officials in the Canberra office before seeking 
the issue of a warrant. If it is decided that a 
search warrant is, necessary the field officer must 
apply to a magistrate where one is available. Due 
to the remoteness of many locations, however, in 
some cases only a Justice of the Peace may be 
available. It is emphasised that Departmental 
Investigations Officers conduct routine auditing, 
advise and assist levy payers, and only rarely 
exercise their power to use search warrants in the 
conduct of investigations. Search warrants have 
been sought on only three occasions during the 
last three years. 

The Minister concludes by stating: 

I emphasise that officers administering the 
Primary Industries Levies and Charges Collection 
arrangements. will only approach a Justice of the 
Peace for the issue of a search warrant where it 
is not possible to obtain a warrant from a 
magistrate. 

The Committee thanks the Minister for his response and for 

this assurance. However, while accepting the practical 

difficulties to which the Minister refers, the Conunittee 

remains of the view that search warrants should not be 

issued by non-judicial officers. 

Entering premises with consent 
Clause 19 

The Conunittee noted that clause 19 of the Bill would allow 
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an authorised person <as defined in subclause 4<1>> to enter 

premises either in accordance with a warrant, as discussed 

above, or with the consent of the occupier of the premises. 

However, as it previously had noted in Alert Digest No. 8 of 

1990 1 in relation to a similar provision contained in the 

Cattle and Beef Levy Collection Bill 1990, the Committee 

observed that the provision provides no protection to the 

occupant to ensure that the consent obtained is really true 

consent. 

Accordingly, the committee drew Senators' attention to the 

provision as possibly trespassing unduly on personal rights 

and liberties, in breach of principle l<a>(i) of the 

Committee's terms of reference. 

The Minister has responded as follows: 

Departmental Investigations Officers on field 
visits basically conduct an auditing function, 
help and assist levy payers, undertake a public 
relations role and verify accuracy of information 
already provided on return forms. 

It is considered that any further acknowledgment 
in relation to consent to enter premises would 
constitute a significant administrative burden 
which would outweigh the implied benefits in terms 
of possible trespass on personal rights and 
liberties. 

The Minister goes on to say: 

They would, moreover, be counter-productive in 
creating an atmosphere of duress that is neither 
desired nor necessary. 

The Committee thanks the Minister for this response. 
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General comment 

The Committee noted that subclause 4(1> of the Bill contains 

a definition of 'order' for the purposes of the Bill. The 

subclause also defines 'prescribed' to include 'prescribed 

by Order'. 'Regulations' are defined as including 'orders'. 

The Committee indicated that it assumed that 'Order', in the 

definition of 'prescribed', should be 'order'. In his 

response, the Minister confirmed that this was the case. 

The Committee thanks the Minister for his assistance with 

this Bill, 

~-) 
Barney Cooney 

(Chairman> 
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MINISTER FOR INDUSTRIAL RELATIONS 

RECEIVED 

I ~ JAN l9Sl 
ltnfll $~1.::u1 t.:',w 

fot \M 5'M1f!J OI 1111 

PARLIAMENT HOU$':: 
CANBERRA, ACT 2EiY.. 

Senator B Cooney 
Chairman 
Senate Standing committee for 

the Scrutiny of Bills 
Parliament House 

2 O DEC 1990 

CANBERRA ACT 2600 

'nL, b.r,•,,'-('f:_ 
Dear Senator c

7 
.. -y ,_,.// 

I rafer to the comments of your committee concerning the 
Builders Labourers' Federation Legislation Amendment Bill 
1990. Those comments appear in the Scrutiny of Bills Alert 
Digest No.10 of 1990, dated 10 November 1990. The Committee 
has expressed concern that proposed clause 6 of the bill might 
have retrospective operation. The Committee sought some 
assurance as to the effect of the proposed amendments on any 
current proceedings and, if relevant, the rationale behind 
such an application of the proposed law. 

The Government has decided that the purposes for which the 
Builders Labourers' Federation (Cancellation of Registration) 
Act 1986 was enacted have not yet been achieved, and that it 
is therefore appropriate for that legislation to be given 
extended operation. 

Backqrozmd 

The circumstances which led to the federal deregistration of 
the Australian Building Construction Employees and Builders 
Labourers' Federation (the BLF) in 1986 should be recalled. 
There had been an inquiry by the Australian Conciliation and 
Arbitration Commission into the BLF•s conduct, particularly 
since its re-registration in 1976. A pattern of serious 
industrial misconduct and broken undertakings was 
demonstrated. The Commission described the case against the 
BLF as overwhelming. 

In the circumstances, legislation was introduced for the BLF's 
deregistration, and its consequences. That legislation, the 
Builders Labourers' Federation (Cancellation of Registration) 
Act 1986 and the Builders Labourers' Federation (Cancellation 
of Registration - Consequential Provisions\ Act 1986 (the 
Consequential Provisions Act), which was found by the 
International Labour Organisation to be justified (see 244th 
Report of the !LO Governing Body's Committee on Freedom of 
Association, case no.1345 paras.185 and 193), had the 
following main features: 

(a) the BLF was deregistered; 

MINISTER ASSISTING THE PRIME MINISTER 
FOR PUBLIC SERVICE MATIERS 

Telephone (06) 277 7320 Facs,m,le (061273 4115 
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( b) a non-registered association (broadly, the BLF or an 
unregistered union in the building and construction 
industry, whose membership comprised a majority of BLF or 
former BLF members) could not apply for registration for 
5 years; 

(c) a non-registered association could not appear in or be a 
party to proceedings before the Commission. 

The legislation affected neither the existence of the BLF nor 
any other body, nor their rights to participate in State 
industrial reglations systems. 

The legislation was intended to provide a period in which the 
BLF, in all its forms, was excluded from the federal system. 
This applied as much to State registered branches as to the 
deregistered federal body, and all clearly came within the 
definition of a "non-registered association". 

This was deliberate. Although, owing to their incorporation 
upon registration, the State registered BLFs are, as a matter 
of law, separate entities, in other respects they are simply 
parts of a single, well-organised BLF structure. It would 
defeat the primary object of the legislation if the BLF were 
to be able to re-emerge in the federal system by having some 
or all of its State branches federally registered before the 
expiry of the exclusion period. The whole point of that 
period was to provide a time during which, it was hoped, the 
BLF would reform and become fit to participate again in that 
system. The Government regrets that this has not occurred. 

Since 1986, there have been various attempts by officers and 
branches to be involved in proceedings before the Australian 
Conciliation and Arbitration Commission, and its successor, 
the Australian Industrial Relations Commission. There have 
also been attempts by some State registered branches to obtain 
registration, ostensibly in their own right. Up to the 
present time, none of those attempts has been successful. The 
Commonweal th has been involved in the various proceedings and 
has demonstrated that the applicants come within the scope of 
the 1986 legislation. 

A question has arisen, however, of whether the composition of 
the membership of non-registered associations ( eg, State 
registered BLFs) other than the deregistered BLF itself has 
changed or could change so that the definition of "non­
registered association" no longer applies. Were this to be 
established and with no other substantial change in the 
structure, methods or objectives of the BLF and its related 
elements, the purpose of the ei<isting legislation could be 
defeated. With the passage of time, the possibility of such 
an outcome increases. 

The Amendments 

Against this background, the Government decided that the 
Consequential Provisions Act should be amended, by the 
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Builders Labourers' Federation Legislation Amendment Bill, to 
the following effect: 

(a) the period of exclusion from the federal system should be 
extended from 5 years to 10 years (clause 5); 

(b) the original intention of the legislation should be 
reinforced by specifying that the State registered 
branches are, for the purposes of the legislation, "non­
registered associations• [paragraphs 3(a.) and (d)]; 

(c) the definition of "non-registered association" should be 
further changed by providing that an association comes 
within the definition if a substantial number rather than 
a majority of its members are members or former members 
of the deregistered BLF [paragraph 3(c)]; 

(d) given the longer exclusion period and the legitimate 
interests of State registered branches in protecting 
their position in their respective State systems (where 
they have such a place), provision should be made 
permitting those branches to be able to appear before the 
Commission to argue that certain awards, orders or 
decisions not be made which affect the branches adversely 
[subclause 4(1)]. 

The relationships established in the bill between the relevant 
operative provisions and their commencement arrangements are 
complex, but necessary to meet the exigencies of the matter. 
Clause 6 of the bill is properly regarded not in isolation, 
but in that context. 

Clauses 3, 4 and 6 of the bill are to commence on proclamation 
and are repealed if they do not commence within 6 months of 
Royal Assent. It is these provisions which may affect current 
proceedings. 

Clause 6 

Clause 6 is an application clause, providing that a 
substantive amendment in the bill operates in relation to any 
application or proceeding under the Industrial Relations Act 
1988, made or instituted before the commencement of the 
amendment. This is not a clause for the retrospective 
application of amendments. Rather, it requires that they 
operate prospectively. It will, however, affect any 
proceedings which are before the Commission at the 
commencement of the relevant provisions: 

(a) any such proceedings involving a non-registered 
association will be affected in that the revised criteria 
will strictly apply to the State registered branches of 
the BLF, thereby placing their lack of standing beyond 
dispute [see section 3 of the Consequential Provisions 
Act as amended by paragraph 3(d) of the bill (definition 
of "State association") and subsection 4(3) of the 
Consequential Provisions Act]; 
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(b) on the other hand, an officer, employee, agent or member 
of a non-registered association who is involved in such 
proceedings before the Commission will now not, by reason 
of being such a person, lack standing [see comments below 
on paragraph 4( 1 )( c) J. 

Subclause 4(21 

Subclause 4(1) qualifies the exclusionary effect of subsection 
4(3) of the consequential Provisions Act by giving certain 
State associations the rights of intervention described above. 
Subclause 4(2), if proclaimed, will provide that these rights 
will apply only in respect of future proceedings. If it is 
not proclaimed, but clause 6 is proclaimed, those State 
associations will have standing in relation to any proceedings 
within the scope of paragraph 4(l)(b) of the bill which are 
current at the commencement of subclause 4 ( 1) ~ 

Subclause 4(2) would, therefore, have the effect of 
maintaining the intention of the Consequential Provisions Act 
as introduced by preventing a State registered branch of the 
BLF from maintaining any proceeding which it may have 
instituted before the commencement of paragraph 4(l)(b). 

lt should be noted that, if subclause 4(2) is not proclaimed 
to commence at the same time as the new rights of intervention 
in paragraph 4(l)(b), then it is repealed. 

Applications or proceedings involving individuals in their own 
right will not be affected. In fact, the position of officers 
and certain other persons associated with a non-registered 
association will be improved. Under existing subsection 4(6) 
of the Consequential Provisions Act, a person or an 
organisation or an association of employees is not entitled to 
be represented by an officer, employee, agent or member of a 
non-registered association in proceedings before the 
Commission (other than an application by the non-registered 
association for registration). As mentioned, this subsection 
is to be repealed - paragraph 4 ( 1 )( c) of the bill. 

Proceedings which •ay be affected by the bill 

The State registered branches of the BLF in Western Australia, 
Queensland, South Australia and Tasmania are objectors in the 
following proceedings before the Australian Industrial 
Relations Commission: 

Rl05 and Rl06 of 1986 - applications by the Building 
Workers Industrial Union of Australia for consent to 
changes in eligibility and industry rules: 

Rl47 and Rl48 of 1986 - applications by the Federated 
Engine Drivers and Firemen's Association for consent to 
changes in eligibility and industry rules. 

Officers of those State registered branches and groups of 
members of the Western Australian and South Australian 
branches have also lodged objections. 
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The Australian Builders Labourers' Federated Union of Workers 
(Western Australian Branch) has applied (R253 of 1986) in its 
own right for registration under the Industrial Relations Act 
1988. 

These proceedings involving the BWIU, the FEDFA and the BLF 
(WA Branch) have been adjourned until January 1991 to give the 
parties an opportunity to resolve the underlying issues by 
agreement. The commencement of clauses 3, 4 and 6 before 
those discussions are concluded could undermine the resolution 
process and thereby contribute indirectly to possible 
industrial friction. It is hoped that the discussions will be 
successful and that, in consequence, the commencement of 
subclause 4(2) will not need to be proclaimed. 

Final. comment 

The bill is a balanced measure which will, in fact, place the 
State registered branches in Western Australia, Queensland, 
South Australia and Tasmania in a better and more legally 
certain position than they were in on the commencement of the 
1986 legislation. Similarly, officers, employees, agents and 
members of non-registered associations will be in a better 
position. The bill introduces no new concepts but strengthens 
the existing legislative scheme, 

Yours sincerely 

Peter Cook 

- 22 -



~1inister for Small Business and Customs 
The Hon. U;n1d Bcddall. \tP 

senator Barney Cooney 
Chairman 
Senate Standing Committee for 
the Scrutiny of Bills 
Parliament House 
Canberra, ACT 2600 

Dear Senator Cooney, 

RECEIVED 

0 I FEB IS9! 
,.,.... l,,r.:: ... ~ ~'a. 

fot !N l9tut,••y I a,u, 

I am writing in response to the Scrutiny of Bills Alert Digest 
No. 11 of 1990, dated 29 November 1990, which contained several 
queries by the Senate Standing committee for the scrutiny of 
Bills on the Customs and Excise Legislation Amendment Bill 1990, 
and in particular, Clause 49, which was prompted by the Open Guns 
case in September of this year. 

The Committee acknowledged the very point the Government has 
admitted in all the documentation presented with this Bill in the 
Parliament; that is, in exc~ptional circumstances, retrospective 
legislation which has a prejudicial effect on some persons' 
rights ,is sometimes in the comrnunity 1 s interests. 

The Senate without opposition accepted on 13 December the 
necessity for retrospectivity in the particular circumstances of 
this case, and the real dangers to the community by not 
retrospectively validating the seizures of the dangerous goods to 
which item 18 related. I note your Committee has also accepted 
in this circumstance the reality that occasionally a Parliament 
must entertain the passage of legislation which is not only 
retrospective, but which also has the effect of overturning the 
decision of a court. It is to every law-makers credit that this 
occurs only rarely. 

With regard to the specific queries raised by your Committee on 
some of the background to the item 18 instrument, I am advised 
that the amendment in Clause 49 of the Bill preserves the 
prohibited imports status of item 18 goods prior to 11 October 
1990, when the "invalid" item was corrected by statutory Rules 
No. 324. The clause effectively validates past seizures of item 
18 goods, ensuring thereby that they are not required to be 
released into the community. 

For the information of the Committee, I have attached the last 
item 18 instrument detailing the list of goods whose importation 
was prohibited until struck down by the Court in the Owen Guns 
case (Attachment A refers). 

For the information of the committee, I have also attached the 
list of those item 18 goods which continue to be controlled (as 
items in their own right) under the amended Statutory Rules 1990 

Parliament House, Canberra. A.CT 2600 Telephone {061 277 7080 fa.:!>1m1fc- (06) 27J 4571 
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No 324 (A copy of the Statutory Rules, together with its 
Explanatory statement is attached at Attachment B, noting the 
continued corttrols, also refers). The committee will note the 
opportunity was taken in the review of the Item 18 controls to 
modernise the description of some of the dangerous goods, and 
indeed desist with some of the controls. The goods no longer 
controlled are detailed at Attachment c. The reason for ceasing 
control in respect of all of those gooas was basically because 
the control vas seen as unnecessary. Due to State and Territory 
consumer affairs legislation and sales of goods legislation there 
have been no attempted importations or seizures of any of those 
goods listed at Attachment c. 

As to the Comittees enquiries concerning the Owen Guns case 
itself, relating to whether or not the guns were returned to Mr. 
Owen, and the issue of costs, I am advised as follows: 

The seized guns were not returned to Mr. Owen. 
Although the Full Federal court upheld the trial 
judge's view that Item 18 was an invalid delegation to 
the Minister of the Governor-General I s power under 
Section 50 of the Customs Act, it nevertheless accepted 
that the seizing officer had validly considered whether 
the guns were "of military type" and thereby prohibited 
under Item 30 of the Second Schedule. 

As the seizure had been effected in reliance of both 
Items 18 and Item 30, the validity of the seizure was 
thereforeziiaintained under the latter item. 

Costs were not awarded to Mr. Owen. The order of the 
Full Court on the question of costs was to the effect 
that each party bear their own costs both of the 
application and of the appeal. This order 
supersedes ... that of the trial judge and therefore Mr 
OWen must bear his own legal costs for the initial 
application. While no reason was given for this, it is 
safe to assume it was because the validity of the 
seizure was upheld under one of the two items which was 
claimed. 

I trust the above is of assistance to the committee. 
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..\TTACHME~T A 

CUSTOMS I PROHIBITED IMPORTS I REGULATIONS 

I, B.!.RRY 01'.'EN JO~ES, Minister for Science, Customs and 
Small Business pursuant. t.o Regulation 4 and It.em· 1s ir1 the 
Second Schedule to the Customs (Prohibited Imports I 
Regulations, hereby declare that the importation into 
Australia of the goods specified in the SchedJle hereto is 
prohjbited as the goods are, in my opinion, o:" a dar.gE:rous 
cha1·a,;ter and a menace to thP. comm~n1 t::, 

THE SCHED\:LE 

G 

5. 

6. 

Q 

Animal training collars of e kind ~hich incorporat~ 
protru5jons 1:h1ch are capable of p1...:nc-tur1ng or 
hru1sing an animal's neck ~he~ t1ghten~d o:· pullerl. 

~~~a~el made up ~rom man made fibre t~~t1le f~br1c5 
,.:11<.."h conta.1ns t:·is l2, 3 d1b:-c:nop:-oprli pliolpha.tt: aud 
vR 1·ns Rnd ,~~tile fahI·ics of ~an mad~ fibre~ 
•<,nl<tining tr-1s C2, 3 dibr-omopr-oprlJ ph,:-;pt:.1t,: J;f a 
Ii ind u~ed ir1 tht:=> marnJfacture cf ap?ar-s:!. 

Baby soothers, being ''dummies'' or ''pacifiers~. 1.i:hout 
a safetr shield, con$isting of a bulbou:it test, of 30mm 
1n maximum diameter, attached to a whistle ~h1~l1 
sounds as the baby sucks on th~ teat. 

Balloon-blowing kit!:i, capable· of being u~ed to make 
balloon-like shapes, which contain polyvinyl acetate, 
ethyl acetate, acetone or be11zene. 

Blo\.J pipe darts tipped \.:ith poison.· 

Bludgeons. 

Candlesticks and other candle holders \,,"hich ,.:ill not 
1-•ithst.and t_!le application of a candle flame or the 
heat from a candle \.:'ithout igniting or melting and 
articleR incorporating such holders. 

Children's toys and playthings ""hich are coated s.:ith a 
material or materials such as paints, lacquers, 
1,arnishes, inks and/or similar materials and i..·her~ the 
c:oating material exceeds the level of contaminat.ion 
specified in Table t. 
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Lead 
A:-senic 
Antunon:; 
Cadmium 
Selenium 
~lercury 
Chromium 

Na>:imurJ p'!rcentage of the 
element. and its compounds in 
the non volatile content of 
the coating material, 
calculated es the element. 

0.20 
0.1 
C. l 
0.1 
c.: 
C.01 
C. 1 

SolLble cc~~~Jncs of barium 
shall ~~t e,c~eci C.05 percent 
calcL:a~ed a~ b~~1um on tl1e 
non-\olat1le co~tent of the 
coatuig r.at.e:-1al. 

In determining the level of the elements in the 
coatin~. material the analytical method used shall he 
approved by the AtJstralian Government ;,1a)yst. 

9. Confectionery bottles cons1st1ng of a ~last1c bottle 
containing sherbet po~der or other confecttonery and a 
separate fitted top or stopper ~h1ch can be· used as a 
~·histle. 

10. Cosmetic products containing more than 250 mg/kg of 
lead and its compounds {e>:cept lead acetate for use in 
hair treatment) . 

"Cosmetic product" means any substance or preparation 
intended to be applied to any part of the external 
surfaces of the human body, including the epidermis, 
hair i:;~·stem 1 nails 1 ·lips, mucous membr·anes, external 
genital organs or the teeth wholly or mainly for the 
purpose of cleaning, perfuming or protecting them or 
keeping them in good condition or changing their 
appearance or combating body odour or perspiration. 

11. Devices designed to con,·ert a semi-automatic rifle to 
rapid fire capability. 
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12. Erasers in the shape of dummies i.:here the eraser or 
.anr component parts fit into a truncated cylinder 
having the dimensions specified in Appendix D of 
Australian Standard 1647, Pa1·t 2 - 1981 1 Children's 
Toys (Safety Requirements) Parl 2 - Constructional 
Requirements 1

• ,. 

13. Erasers resemblili.g food in scent and n.ppea1•ance which, 
t.:hen tested in accordance with the method for 
determining leachable substances in coating, plastics 
and graphic materials, set out in Appendix A of 
Australian Standard 16-ti, Part 3 - 1982, Children's 
Toys ( Safe:;y Requirements J publ i shP.C b:.· th~ Standards 
Association of Australian on 9 August :982 1 leach 
substances in t..'hich elements exceed the ccncentrations 
specified in Table 1: 

Elt:ment 

:..ntim\lny 
Arsenic 
Barium 
Cadmium 
Chromium 
Lead 
Ner-cury 
Selenium 

TABLE l 

:Slax1r..um cor.c-::-.:rai.1or. 
mil:igrams uf element 

k1logra~ of tes~ spec1me11 

100 
500 
100 
100 
25': 
JOO 
10,; 

14. Firearms i,:hich fail to satisfy t.he safety tests 
specified in the pamphlet entitled "Safety Tests for 
Imported Firearms" issued by the Australian Customs 
Service, Canberra. 

15. Fish, crustaceans and molluscs i.,ith a mean. level of 
mercury (calculated as the metal) greater than 
0.5 mg/kit• 

Products containing fish, crustaceans and molluscs 
t.1here the mean level of mercury (calculated as the 
metal) in the fish, crustacean and mollusc content 1$ 
greater than 0.5 mg/kg. 
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In determining the mercury content of the goods: 

fal the ·methods of samplin~ and preparat.ion of 
samples for analy~is shall be thc,se specified in 
paragraph -5 of the Nation!.! Health and Medical 
Research Council Model Food Standards Re:gulation 
"A12. Metals and Contaminants in Fooci" adopted 
by Council it the Ninety-ninth sessiori in June 
1985; and 

( b) the anal;:tical method shall be approved by the 
Australian Gover"nment Analyst. 

16, Gloves o:- sirr.ilar co\·erings for the hand incorporating 
protrusions /capable of puncturing or bruising the skin 
on contact or of a kind to make more effective the use 
of "karate" t;vpe: blo ..... s .) 

1 i. Goods that ::.r:clude a con,.:ealed knife er s-...ord blade. 

18. Hand-held :::attf-r;>-ope:-at.ed devic~s c.a;c:.ble of 
admi:iister::-,;; a:-. ele-ctI'i~ shc-:k c,n co:.:.act.i 1ncluC1n!Z 
but not ! 1;.;: to:C tc,, gc.ocis kno\..."n as: 

"SLS : Sla.stt:· \,and" 
''Counter !.ttack" 
"Hand.-HelC. Personal Defence Shocl.er" 
"Po~e::- Zapper .. 
"Protecto Stick". 

19. Hand-held batter-::-operated de\'ices car,abl~ of emitting 
adjustable high frequency acou~tic sho~k \:a\.es 
including, but not limited to, goods kno\.Jn as the 
"Phaser Shock 'k"ave Pistol". 

20. Hand-held battery-operated flashlights capable of 
discharging a gas or liquid including, but not limited 
to, goods kno1.:n as the "Guardian Security Flashlight.". 

21. Hunting Sling, catapult or slingshot i:hich is designed 
for use ~it.h, or a component part. of ~hich is, a br~ce 
which -

{a) fits or rests upon the forearm or upon another 
part of the body ot the user; and 

(b) supports the urist against. the tension of elastic 
material used to propel a projectile. 
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22. 

2L 

25. 

~ietal drink disp,:-nsers or ,:,ontain<--.rs l-"hich caus-= the 
disp~nsed 01· 1:ont.<il11ed be-.erag~ to e:...:c~,id ~:at.ional 
Health and ~lediCaJ Re5earch Cot1ncil recomniended le,·els 
for metal ccntaminat.ion. The relevant maximum lt!\'els 
ar~ as follot..:s: 

Zinc 
Mercury 
Copp~r 
,;ntirnony 
.;I·sen1c 
Lead 
. .;ny other m.et.al 

s mg/kg 
.03 mg/i<g 
5 mg/ltg 
0.15 mg/lsg 
C.15 mg/kg 
0.2 mg/kg 
0.!5mg/kg 

Motoi· \·ehic:e ~:inC.sr.reens, i..·indo\.'S or interior 
partitions no':: complying l,;lt1J A.ustraliar. Desigr, Rule 
!~o. 8 - Safet·.· Glass. 

·~ovelq· m:;r.e:- ::.y:eF. d~si~ned. :::- market€'!! fi):-- 1..:::e b\· 
children :.r.e,:·e :/J-:- a,.,::€s.s1ble ~eating material 
::ontains c::.: -~a::i c-: .::.:.;- leac-cwnta1n1ng substancE- si.) 
~~hat the cc:-.ce:-.-:.ra::.1rr1 of lea,: calculnted as the 
elem~nt e-..:-:r:-:-:::: 25()(. m~/\u.~ o:" ::.he coat1n1; 11aterial. 

Pencils ar.d d·.1ldre:.'s paint t.rushes coated l.."lth paint 
any other substance containing -

Lead e\ . .:eedin~ 0. 25 per cent; 
Arsenic e-..:t::eed1ng 0.1 per cent; 
.;ntimon·; e:-.:cc~ed 1 ng O. 1 per- cer. t; 
Cadmn:.r. ~~ceed1ng 0.1 p~r cent; 
Selenium e:,.;:ceeding 0.1 per cent; 
:-tercury e:-.:ceeding 0.01 per cent; 
Chromium exceeding 0.1 per- cent; or 
Soluble compo\lnds of barium exceeding 0.05 p~r cttnt, 

ht· mass f,.;eight) of the non-volatile content of the 
paint or other substance. 

26. Protective helr.iets of a kind \:Orn by vehicle users 
-which do not ,:omply with AustrS:lian Standard 
1698-1980 1 

1 Protective Helmets for Vehicle Users' 
appro,ted by the Standards Association of Australia on 
27 August 1980 1 as amendP.d by Amendment No, l of 
X'ovember 1984, and as varied by deleting para.graph Cg) 
of Clause 14, and substituting in its place the 
follo~in~ p~ragraph: -

(g) The restistcred C"'e1·t.ification Mark of the 
Standards Association of . .\ustralia 1 encir·cled by 
the \.lOrds "ManuftLclut·ed to Australian Standard 
1698". 
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27, Self re-lighting novelty candles designed in such a 
manner that, vhen lighted and subsequently 
extin.ii;uished by an:,: mf:ans, t.her re-light 
spon tan~ou~ly. 

28. Shuriken thro\.."i.ng irons and similar de\'ices. 

29. Snake bite kits aOd first aid kits that incrude 
instructions \.."hich recommend any of the fol lot.;inlr! 
methods of first. aid treatment for snake bite: 

the cutting or excising of the bitten arP.a; 

the use of arterial tourniquets. 

30. Specimens or part specimens of venomous reptiles net 
listed in Schedules. 1 or 2 of the Wildlife Protection 
(Reg1Jlation of Exports and Imports) Act 1982, 1.:hether· 
stuffed or not, from vhich the venom glands, ducts or 
fan'::s ha\'e not b1:en removed. 

31. Stink. bombs Ce-;.lg:1eC :c releasE: on impa,:t nauseo!ls 
1rritat1n, o:- C~nge:·o...:s substances. 

32. <:;i..1·,ri'lstic\.:s b~i1.g 1-1.rt 1,:lt?s in the for~ c1f a t.:nlking 
!:iti<':k in -..:hid, Ho :·ap;er-lil-:e blcide is con,:P.alP.d. 

33. To:,: firearms from t..:hic-h missiles can be discharged br 
means of an explo~lve charge. 

34. Tor firearms \..'hich emit a noise of such p:--oportions 35. 

to be a hazard to hear in}!. 

35. Toys or no,.·elties, \.."hich have two dimensions less than 
45 millimetr-es and i..:hich expand in volume when 
immersed in liquid, including but not limited to to;vs 
sold under name of "Nagic Egg", "Wonder Water 
Creatures'' and "'Wonder Gro\.:ing Pets". 

36. Toys and novel ties which, uhen used, spray a foam 
containing a flammable gas. 

3i. Trick foodstuffs and similar articles th8.t ma:r bt! 

ingested. 

38, Walking stick iiuns, 

39, 4".'alking stick, hallo~, \.."ith revolver a.nd ba:,,onet 
combined. 
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~ Warfare appliances and equipment viz.: 

(a) Dazzle and decoy davices; 

(bl Equipment !-esigned or adap~ed for the making of 
smoke screen$; 

(cl Explosives an°d ince11diary material~; 

( d l Flame thro1.:ers; 

{el Gases or liquids des-igned for the pcrpc,sP. of 
killing or incapacitating persons and 
decontamination appliances and equipment; 

(fl Grenades tsmoke or explosive 1 ~hether charged or 
not); 

(g) Launchers, thro~ers and projectors, for grenades, 
bombs, rocket$ or an:,- oth+?r missile or substance, 
used ir. :.a=-far-e, and pa:-ts and accessories 
therefo:-: 

(h) ~lines (t..·hether charged or not); 

ti) Projectiles and missiles; 

(j) Rockets {:.:her.her charged or notl; 

(k) Trip fla:-es 1 and 

(1) Spare and component parts of O? for anr of the 
goods specifjed above. 

41. Weapons of a machine gun construction and parts 
therefor including replicas, unless for official 
purposes. 

The previous Instrument of Prohibition dated 9th March 1987 
relating to the abo\·e goods is hereby revoked. 

da,-· of ]988. 
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Attachment B 

AMENDMENTS TO THE SECOND SCHEDULE 

Proposed Amendments to Existing Items in the Second 
Schedule 

Item 10: amend to include animal collars incorporating 
protusions designed to puncture or bruise an 
animal's skin, or designed to cause an electric 
shock. 

Proposed new Items for the Second Schedule 

It is proposed to amend the Second schedule to include the 
following new items which were previously prohibited under 
Item 18: 

Description of Goods 
Item 18 

Paragraph No. 

i) Apparel made from man made fibre textile 2 
fabrics which contain tris (2,3, dibromopropyl) 
phosphate and yarns and textile fabrics of man 
made fibres containing tris (2,3 dibromopropyl) 
phosphate of a kind used in the manufacture of 
apparel. 

ii) Blow pipe darts dipped with poison 5 

iii) Toys or playthings coated with paint, lacquer, 
varnish, ink or similar material which exceeds 
the level of contamination specified below: 

iv) 

Lead 
Arsenic 
Antimony 
Cadmium 
Selenium 
Mercury 
Chromium 

Barium 

Maximum percentage of the 
element and its compounds 
in the non volatile content 
of the coating material, 
calculated as the element 

0.25 
0.1 
0.1 
0.1 
0.1 
0.01 
0.1 

Soluble compounds of barium 
shall not exceed 0.05 percent 
calculated as barium on the 
non-volatile content of the 
coating material. 

Cosmetic products containing more than 250 mg/kg 
of lead or lead compounds, except products 
containing more than 250 mg/kg of lead acetate 
designed for use in hair treatments. 
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2. 

v) Devices designed to modify any firearm to enable 11 
it to fire continuously while the trigger is 
depressed unti 1 the supply of anununi tion is 
exhausted. 

vi) Firearns which fail to satisfy safety requirements 14 
specified by the Commissioner, Australian Federal 
Police, listed in Table A to this Schedule, not 
being goods listed in Table B to this Schedule. 

vii) Fish, crustaceans and molluscs with a mean level 15 
of mercury (calculated as the metal) greater 
than O. 5mg /kg . 

viii) Produc~s containing fish, crustaceans and 15 
molluscs where the mean level of mercury 
(calculated as the metal) in the fish, crustacean 
and mollusc content is greater than O.Smg/kg. 

ix) Gloves or similar coverings for the hand 16 
incorporating protusions designed to puncture or 
bruise the skin. 

x) Goods which incorporate a concealed gun, knife 17 
or blade. 38,39 

xi) Hand held battery operated devices designed 18 
to administer an electric shock on contact. 

xii) Hand held battery operated devices designed to 19 
emit a high frequency acoustic shock. 

xiii) Hand held battery operated devices designed to 20 
discharge a gas or liquid. 

xiv) Hunting slings, catapults or sling shots 
designed for use with, or a component part of 
which is, a brace which: 

xv) 

a) fits or rests upon for forearm or upon 
another part of the body of the user; and 

b) supports the wrist or forearm against the 
tension of any material used to propel a 
projectile. 

Money boxes where the coating material contains 
lead or any lead containing substance exceeding 
2500 mg/kg of the coating material. 
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3. 

xvi) Pencils or paint brushes coated with paint or any 25 
other substance containing -

Lead exceeding O • 2 5 per cent; 
Arsenic exceeding O .1 per cent; 
Antimony exceeding O, l per cent; 
Cadmium exceeding O .1 per cent; 
Selenium exceeding O. l per cent; 
Mercury exceeding O.01 per cent; 
Chromium exceeding O .1 per cent; or 
Soluble compounds of barium exceeding O, 05 per cent, 
by mass (weight) of the non-volatile content of the 
paint or other substance, 

xvii) Shuriken throwing irons or star knives and 
similar devices. 

xviii)Snake bite kits oi: first aid kits which include 
instructions which recommend treatment. for snake 
bite by cutting or excising the bitter. area, or 
the use of arterial tourniquets. 

xix) Specimens or part specimens of venomous reptiles 
not listed in Schedules l or 2 of the Wildlife 
Protection ( Reaulation of Exnorts and Imports) Act 
llfil from which the venom glands, ducts or fangs 
have not been removed. 

28 

29 

30 

xx) Toys which spray a foam containing a flammable 36 
gas. 

xxi) Appliances or equipment designed or adapted for 40 
warfare or like purposes being any of, or any 
combination of, the following: 

a) dazzle or decoy devices; 

b) equipment designed or adapted for the making 
of smoke screens ; 

c) explosives or incendiary materials; 

d) flame throwers; 

e) gases or liquids designed for the purpose of 
killing or incapacitating persons and devices 
or apparatus designed or adapted for use with 
those goods i 

f) grenades of any type, whether charged or not; 

g) launchers, throwers and projectors, designed 
for grenades, bombs, rockets or any other 
missiles or substances; 

h) mines (whether charged or not) i 
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4. 

i) projectiles, missiles or rockets (whether 
charged or not) ; 

j) 

k) 

trip flares; and 

parts designed or adapted for use with any 
of the goods specified above, 

xxii} Weapons of a. machine gun construction being any 
firearm which: 

a) was originally manufactured to fir':' continuously 
while the trigger is depressed until the supply 
of ammunition is exhaust:ed, whether or not that 
capacity has been made inoperative; or 

b) has been modified, or is capable of being 
modified or manipulated, to fire c'?ntinuously 
while the trigger is depressed unt1.l the supply 
of ammunition is exhausted. 

33 Erasers in the shape of babies dummies the 
dimensions of which are smaller than the 
dimensions specified in Appendix D of Australian 
Standard 1647, Part 2 - 1981: 'Childrens Toys 
(Safety Requirements), Part 2 - constructional 
Requirements', published on 1 March 1981. 

34 Erasers resembling food in ·scent or appearance 
that do not satisfy Australian standard 1647, Part 
3 - 1982: 'Childrens Toys (Safety Requirements), 
Part 3 - Toxicological Requirements', published by 
the Standards Association of Australia on 9 August 
1982. 

35 Metal drink dispensers or containers that cause 
contamination of the dispensed or contained 
beverage in excess of the levels of contamination 
specified in the National Medical and Research 
Food Standard A12 ( 'Metals and contaminants in 
Food'), puoiished in Gazette No.Pl2 of 27 August 
1987 and amended in Gazette No. )19 of 15 July 1988 
and Gazette .No. P28 of 11 October 1989. 

36 Motor-vehicle windscreens, windows or interior 
partitions not complying with Australian Design 
Rule (Third Edition) 8/00 (' Safety Glazing 
Material'), issued on l July 1988. 

37 Protective helmets for motor-vehicle users not 
complying with Austr,olian standard 1698-1988 
( 'Protective Helmets for Vehicle Users' ) , 
published on 9 May 1990". 
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5. 

Proposed Deletions from the Second Schedule 
It is proposed to delete the following i terns from the 
Second Schedule: 

Item 2: "Ammunition for rifles of a military type, 
being ammunition the calibre of which is 
greater than ,22 calibre". 

this prohibition was a postwar attempt to 
control . 303 calibre ammunition. Recent 
discussions with the AFP have indicated 

· that there is no need for such a control 

Item 8: "Confectionery, the consumption of which 
would, in the opinion of the Minister, be 
injurious 

this item is based on the Minister's 
opinion, and is therefore vulnerable to 
the same criticism as Item 18 

Item 20: "Pipes for use in opium smoking and all parts 
and accessories to such pipes" . 

this i tern is considered to be an out of 
date reference, and one which is 
ineffective given the ready availability 
of pipes, bongs and hookahs etc. 
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Statutory Rules 1990 No. 324' 

Customs (Prohibited Imports) Regulations' 
(Amendment) 

I. THE GOVERNOR-GENERAL of the Commonwealth of Australia, 
acting with the advice of the Federal Executive Council. hereby make 
the following Regulations under the Customs Act 190 I. 

Dated I I October 1990. 

By His Excellency's Command. 

D. BEDDALL 

BILL HAYDEN 
Governor~General 

Minister of State for Small Business and Customs 

I. Amendment 
I. I The Customs (Prohibited Imports) Regulations are amended as set 
out in these Regulations. 

2. Regulation 4 (Goods the importation of which is prohibited unless 
conditions or restrictions complied with) 
2.1 Subregulation 4 (1 ): 
Omit "the Second Schedule to these Regulations", insert "Part 1 of 
Schedule 2". 

2.2 Subregulation 4 (I): 
After "the Minister", insert "or an authorised person". 

2.3 After subregulation 4 (I), insert: 
"(IAA) Where, in relation to an application for a permission under 

subregulation (t), an authorised person has formed an opinion that the 
permission should not be granted, the authorised person is to refer the 
application to the Minister. 
~-358!90)-(31 ~o 90S0413 
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Cuswms (Prolubitt'd Import.\) /990 t,.'o. 324 

"( IAB) Where an application has been referred to the Minister in 
accordance with subregulation (IAA). the Minister may grant. or refuse 
to grant. the permission. 

"( I .\C) In subregulations ( I} and (!AA). •authorised person· means a 
person authorised in writing by the Minister for the purposes of this 
subregulatJOn.··. 

2.4 Subregulation 4 (IA! ,-
Omli "sub-rcgula1ion (I)·. substitute "subrcgulation ( 1) or { IAB}". 

3. Regulation 4~ (Prohibition of importation of aircraft. airframes or 
aircraft engines) 

3.1 Omit the regulation. 

4. Second Schedule (Goods the importation of which is prohibited unless 
the permission in writing of the Minister has been granted) 

4.1 Heading: 
Omit: 

"SECOND SCHEDl.:LE Subregulauon 4(1} 

GOODS THE IMPORTATI0!'-1 OF WHICH IS PROHIBITED UNLESS THE 
PER~11SSION 11' WRJTl!'JG OF THE Ml~JSTER HAS BEEN GRASTED ... 

substitute: 

"SCHEDULE 2 Subn:gula11on 4 (I J 

GOODS THE IMPORTATION OF WHICH IS PROHIBITED L'SLESS THE PERMISSION 
IN WRITING OF THE Ml1'1STER OR AN AUTHORISED 

PERSON HAS BEE!'ol GRANTED 

PART I-SPECIFICATION OF GOODS". 

4.2 Items 2, 7 and 8: 
Omit the items, substitute: 
"I Apparel made from man-made fibre textile fabrics which contain tns {2.3-

dibromopropyl) phospha1c and yams and 1cxlllc fabrics of man-made fibres con1a1nmg 
ins (2.3-dibromopropyl) phosphate of a kmd used in the manufacture of apparel 

Toys or playthings coated with a ma1er1al the non-volatile content of which contains 
more than: 
(a) 250 mg/kg of lead or lead compounds. calculated as lead; or (: J 

(b) 100 mg/kg of arsenic or arsenic compounds. calcula1ed as arsenic; or 
(c) JOO mgfkg of antimony or antimony compounds. calculated as antimony; or 
Cd) 100 mg/leg of cadmium or cadmium compounds, calcufated as cadmium: or 
(el 100 mg/kg or selenium or selenium compounds. calculalcd as selenium: or 
CO 10 mgfkg of mercury or mercury compounds. caleula1cd as mercury: or 

~~ll ~~ :~~g0~f;~~:~u0::uc~~::tb:/::.~:i~!~,:~1:~1~~~:; chromium; or \_ 

Cosmetic products conta1n1ng more than 250 mg/kg or lead or lead compounds 
(calculated·as lead), except producls contammg more than 250 mg/kg of lead acc1a1e 
designed for use m hair treatments 
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Fish. cru~1accan-. and molluscs v.uh a mean lt.'~c/ of mi:rcury tcalcu)alcd as the 
meta!) greater than 0.5 mg/kg 

Producls CO'lt::umng fish. crustaceans and· molluscs ..-.here 1hc mean level of mercury 
(cakul:ilcd as the metal! in the fJsh. crus1acc:rn and mo!!usc conlcnt JS greater than 
tlS mglkg 

Money box.cs c0:11cd with a ma1cna! !hat co111a1ns more than 150 mg)kg of lead or 
lead compound., ca/culakd as k•ad 

Pencils or paint brushes coa1cd wilh a mateml the non-valaci/e content of which 
conllltnS more lhan· 
(a) 250 m~kg of !cad or lead compounds. calcula1cd as lead; or 
(bl /00 mlt,lkg. of :uscruc or arscmc compound5. calt'ula1ed as arsenic: or 
(cl 100 mg/kg of arwmony or anrirnony compounds. calculated as antimony: or 
!di 100 mg/kg of cadmium or cadmium compounds. calculated as cadmium; or 
(Cl 100 mg/kg of selenium or selenium compounds. calculated as selenium: or 
m lO mg/kg of mercury or mercury compounds. calculated as mercury; or 
lSI JOO mg/kg of chrommm or chromium compounds. calculated as chromium, or 
th) .50 mg/kg of soluble compounds of banum. calculated as barium 

Apphanccs or equipment designed or adapted for warfare or like purposes. being 
any of. 01 any combma11on of. 1he followmg: 
(a I dazzle or decoy devices. 
(hJ cquipmcnl designed or adapted for 1he making of smo~e screens: 
fcJ explosives or incendiary materials. 
Id) flame throwers; 
le) gases or hqu1ds designed for the purpose of killing or mcapac11a11ng persons. 

and devices or apparatus des1gned or adapted for use 1A-1\h !hose goods, 
{f) grenades of an)· type, whether charged or not. 
Cg) launchers. thro..,,ers and proJectors. designed for grenades. bombs. rockets or an~ 

other m1ss1!es or substances. 
(h I mmes (whether charged or no[); 
(1) proJem!es. m1ss11es or rockets (whclher charged or no!), 
(JI tnp llares: and 
(k) parts designed or adapted for use w11h any of the goods in the preceding 

paragraphs of this 11em'' 

4.3 !tern IO: 
Omit the item, substitute: 
"10 Dog collars 1ncorporaung: 

(a) apparatus designed to cau$C an e!cctnc shock; or 
(b) protrusions designed to ptmccure or bruise an animal's skm". 

4.4 After item 11, insert: 
"12 Hand-held battery-operated devices designed 10 administer an electric shock on 

contact 

13 Hand-held battery-operated devices designed to emit a high-frequency acous1ic shock 

14 Hand-held ballcry-opcrated devices designed to discharge a gas or liquid". 

( 4.5 !tern 18: 
Omit the item, substitute: 
"18 Blowpipe darts tipped with poison", 
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4.6 Item 20: 
Omit the i1cm, substitule: .r 
"20 GloH!s, or S1m1lar CO\'ertngs for the hand. 1ncorporatmg protrusions designed 1· 

puncture 01 bruise the slm 

21 Good~ mcorporaung a concealed gun. knife or blade 

23 

24 

Hunting shngs. catapults or sling shots designed for u~c with. or a component part 
of ,...h1c:h 1s, a hracc that: 
(a) tih or res15 upon 1hc forearm or upon anorhcr parl of 1hc bod) of 1hc user: anJ 
(I:,) supports the wmt or forearm against the tension of an~ matcnal used to pmpcl 

3 J)fOJCCIJJc 

Shunken thrO"-tnl, irons or star knives and s1m1lar dc\\ce~ 

Firearms that fail 10 sa11sfy th~· safety requirements spec1ticd m Pan 2 of th1s 
Schedule 

::?S Weapons of a machmi=-gun cons1ruc11on. he1ng an~ firearm: 
(a) onginall~ manufactured to fire contmuousl~ \\htlc the tnggcr 1s depressed until 

the supp(~ of ammuniuon 1s e:i.hausted. "'hcther or not rhat c.:1pac1r~ ha:; bce"n 
made inoperative: or 

(bl mod,lied It> fire commuous!J, ""h1!c 1hc tngscr is dcprcssl'd un11J the suppl) of 
ammum11on is exhausted 

26 Devices designed lo modify any firearm 10 enable 11 10 fire eonimuousl)' while lh~ 
tngger 1s depressed until the suppl~ of ammunition 1s exhausted" 

4. 7 After item 30AA, add: 
"31 Snake-bite l!Cs or tirst-a1d k,rs rhal mcludc insiruct,ons which recommend 1rea1mcn1 

for snake-bite b} cunmg or excising the b111en area. or lhc use of arterial tourniquets 

32 Specimens or pan specimens of \enomous repu!es. riol hs!ed m Schedule I or 2 of 
the Wild/de Protccnon (Regu/a11011 ol Exports and fmpor/SJ .·let 198:. from which 
the venom glands. ducts or fangs have not been removed 

33 Erasers. in the shape of babies dummu:s. the d1mens.ions of which arc smaller than 
!he dirnensmns specified m Appendix D of Part 2 ('Construc11onal Standards') or 
Australian S1andard 1647.\981. ('Chlldrens Toys (Safety Requirements)'). published 
on I March 1981 

34 Erasers. rescmbhng food m scent or appearance. 1hat do not satisfy Pan 3 1'Toxolog1cal 
Requirements') of Australian Standard 1647-1982 ('Childrens Toys (Safct~ 
Rcquirements)'J, published on 9 Augus1 1982 

35 Metal drmk dispcnsm or containers that cause conaammation of the dispensed or 
contained beverage in excess of the lc\'els of contamination spcc,tied m lhc N.111onal 
Medical and Research Council Food Standard Al2 ('Metals and Contaminants m 
Food"). published in Ga:eue No, p 12 of 27 August 1987 and amended in Gazette 
No. P 19 of IS July 1988 and Ga:e/le No. P 28 of 11 October 1989 

36 Mo1or-veh1c!e windscreens, windows or interior panitions not complying with 
Australian Design Ruic (Third Edition) 8/00 ('Safety Glazing Material'), issued on I 
July 1988 

37 Protective helmets for motoM·chicle users not complying with Australian Standard 
1698-1988 ('Protective Helmets for Vehicle Usen.'), published on 9 May 1990". 

4.8 Add at the end: 

""PART l-SAFETY REQUIREMENTS FOR FIREARMS 

L The firearm, loaded with a test blank canndge, fully cocked and with lhe safety catch or 
safety notch hf any) disengaged, mus! not operate so as to discharge the test blank 1f: 
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(a) 11 1s held Y.llh the barrel ver11c.il and dropped thrice. being re-cocked after each drop. 
from a hcrghr of nor more ihan 45 c1.m11m~·ucs bun-firs! Onlo a rubber ma1 Iha!: 

(1J 1s :?5 m1lhmeires lh1ck: and 
(II) ha::. a hardness reading (m this clau~e called 'the appropriate h:mJness reading') 

of 15185 when· tested m accordance w1th Parr l 5 or Au~rralran Standard 
J68J-1976 ('lnden1at1on Hardnes::. of Rubber and Plasucs b) means of a 
Duromctcr'). pubhshed on 1 September I 976: or 

(bl il is strucl not more than 6 umes at various pomc, along its /c'nglh by a rubber 
hammer that. 

(1) has a head that weighs 450 grams and has the appropriate hardness rc:admg: 
and 

(iii 1s held at the end of the handle w11h 1he head 30 centimetres above the point 
to be struck: and 

(iii) 1s allowed 10 foH under its own weight once at each of those pom1s; 
with no pressure bemg exerted on the trigger and with lhe firearm bcmg rccod,cd 
after each blow; or 

(c) m the case of a firearm havmg an exposed hammer or e,;:poscd hammers or having 
a bolt action. each hammer or bolt tail 1s struck. once bv a rubber hammer 1ha1: 

(1) has a head 1ha1 weighs 450 grams and has the aPpropnatc hardness reading. 
and 

(ii) is held at lhe end of the handle with the head 30 centimetres above lhe place 
10 be s1ruck: and 

(iii) ts allowed to fall under IIS own weight, or 
(di m the case of a firearm havmg an exposed hammer ()r cocking device or exposed 

hammers or cockin!! de1·1ces, each hammer or cocking dC\.'!Ce is moved back lowards 
!he cod..cd pos111on 3 times and. 1mmed1a1ely before the scar engages the bent or 
bents m the fully cocked posmon and with no pressure being applied to the mgg.er. 
!he hammer or cocking de\Jce 1s released 3 times and allowed 10 travel forward 
under the pressure of lhe spring, 

2. Unless the firearm 1s fitted with an adJustable mgger or triggers. the tngger mechanism 
mus! nol operate when a force of I I newtons 1s exerted on the central poml of the mgger 
m the d1rectJOn m Y..h1ch the tngger operates. 

J. The firearm mus! be fitted wnh an effect\\'C tngger guard. 

4. The firearm. unless 11 1s a hammer firearm fined with a half-cock mechanism or safety 
bent. must be fitted with a safctv dev1ce that: 

(a) when engaged m the ·s3fe' pos111on, prevcnls operation of the 1ngger mechanism; 
and 

(b) can be disengaged only by a distinct pressure of a finger or thumb; and 
(c) clearly indicates that the firearm is m either a 'Safe' or 'Fire' condition.". 

NOTES 
L Notified in the Commonwealth of Australia Ga:elle on l 2 October J 990. 

2, Statutory Rules 1956 No. 90 as amended to date. For previous amendments 
see Note 2 to Statutory Rules f990 No. 39 and see also Sratutory Rules 1990 
Nos. 39, 191 and 265. 

Printed by Authority by the Common11,c:1hh Government Prmier 
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EXPLANATORY STATEMENT 

CUSTOMS ACT 1901 

CUSTOMS (PROHIBITED IMPORTS) REGULATIONS (AMENDMENT) 

STATUTORY RULES 1990 NO. 

ISSUED BY THE AUTHORITY OF THE MINISTER OP STATE FOR 
SMALL BUSINESS AND CUSTOMS 

Section 50 of the Customs Act 1901 (the Act) provides in part 
that: 

"l) The Governor-General may, by regulation, prohibit the 
importation of goods from Australia. 

2) The power conferred by the last preceding sub-section may be 
exercised - .•. (b) by prohibiting the importation of goods 
to a specified place; or (c) by prohibiting the importation 
of goods unless specified conditions or restrictions are 
complied with. 

2A) Without limiting the generality of paragraph (2)(c), the 
Regulations - ••• (a) may provide that the importation of the 
goods is prohibited unless a licence, permission, consent or 
approval to import the goods or a class of goods in which the 
goods are included has been granted as prescribed by the 
regulations; and •.. " 

The Customs (Prohibited Imports) Regulations (the Regulations) 
control the importation of goods specified in the various 
Regulations or the Schedules to the Regulations, by prohibiting 
importation absolutely, or making importation subject to the 
permission of a Minister of State or a specified person. 

The proposed Statutory Rules contain several amendments to the 
Regulations which: 

i) amend the Second Schedule to prohibit the importation of 
various goods previously prohibited under a Ministerial 
Instrument prepared under Item 18 of the Second Schedule; 

ii) enable an authorised person to give permission to import 
goods under Regulation 4, and provide a review by the 
Minister where an authorised person has refused to grant a 
permission to import goods covered by that regulation; and 

iii) repeal regulation 4N. 
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Background 

i) Amend:!ent to the Regulations to Prohibit the Importation of 
Goods previously prohibited under Item 18 of the Second 
Schedule 

The amendments propose the addition of new items to the Second 
Schedule of the Regulations to prohibit the importation of certain 
goods unless the permission of the Minister, or an authorised 2. 
person has been obtained. The specific goods were previously 
controlled by a Ministerial Instrument prepared under Item 18 of 
the Second Schedule which prohibited: 

"Goods which, in the opinion of the Minister, are of a dangerous 
character and a menace to the community". 

On 14 September 1990 the Full Court of the Federal Court of 
Australia unanimously held (in its decision in Robert Alfred 
Turnerv and Barry OWen Jones v Ronald OWen, No. Gl2 of 1993) that 
Item 18 was invalid, as it was an unauthorised delegation to the 
Minister of the Governor-General's power to prohibit the 
importation of goods, The Court held such a delegation was not 
permitted by the empowering sections in the Customs Act 1901. 

As a result of the Court's decision dangerous goods which were 
previously prohibited under Item 18 have lost their status as 
prohibited imports, and therefore can no longer be controlled or 
seized at the Customs barrier. 

The details of the proposed new Items, and the reasons for control 
of such goods are specified in the Attachment hereto, 

ii) Amendment to allow an authorised person to permit the 
imoortation of goods and review by the Minister where the 
authorised person has refused to grant a permission 

This amendment has been inserted to enable a person authorised by 
the Minister to grant a permission to import certain goods, 
consistent with other recent amendments to other Schedules in the 
Customs (Prohibited Imports) Regulations. 

The denial of an import permission is not independently reviewable 
by the Administrative Appeals Tribunal, as it is considered 
because of the dangerous nature of the goods, any independent 
review of such a decision can be justifiably denied on "high -
government• policy grounds (public health and safety). Such a 
denial of a permission however must be made by the Minister 
responsible, consistent with all recent Customs (Prohibited 
Imports) and (Prohibited Exports) Regulations and undertakings to 
the Senate Standing Committee for Regulations and Ordinances. 
Thus, where an authorised person foms an opinion that a 
permission should not be granted, the authorised person must refer 
that application to the Minister, who is responsible for the final 
decision. 
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iii) Repeal of Regulation 4N 

Regulation 4I which ~as inserted as a result of the Airlines 
Agreement Act 1981, prohibits the importation of an aircraft, 
airframe or aircraft engine unless a permission in =iting has 
been granted by the Secretary to the Department of Transport and 
Communications. 

The Airline• Agreement Act 1981 was recently repealed by the 
Airlines Aareement {Termination} Act 1990 (Act No. 73 of 1990), 
which received Royal Assent on 24 September 1990, The latter Act 
effects a deregulation of the domestic aviation industry on and 
from 31 October 1990. As a consequence of that deregulation the 
Secretary to the Department of Transport and Communications 
requested the repeal of regulation 4N of the Regulations. 

All of the above proposed changes are explained in detail in the 
attachment hereto. 

S,R, /90 
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ATTACHMENT 

Regulation lt is a machinery provision which states that the 
Customs (Prohibited Imports) Regulations (the Principal 
Regulations) are amended as set out in these Statutory Rules, 

Regulation 2: amends Regulation 4 of the Principal 
Regulations as follows : 

Regulation 2 .1: is a minor technical amendment to rename the 
'Second Schedule" to • Schedule 2" ; 

Regulation l,_l: amends Regulation 4 to enable an authorized 
person to grant permission to import prohibited goods similar 
to other recent control regimes in the Customs (Prohibited 
Imports) and (Prohibited Exports) Regulations; 

Regulation 1,J.: inserts new subregulations 4(1AA) and 4(1AB) 
which provide a review by the Minister where the authorized 
person, defined in new subregulation 4(1AC), has refused to 
grant a permission. 

Regulation 3: omits Regulation 4N, relating to controls on 
aircraft,airframe or aircraft engine, from the Regulations in 
anticipation of deregulation of the aviation industry. 

Reoulation 4: amends the Second Schedule to become Schedule 
2 and inserts new items into Part 1 of Schedule 2. 

Regulation i.,J.: is a technical drafting amendment effecting 
the change of name of the Schedule. 

Regulation !.,_1: removes existing Items 2,7 and 8 for which 
control is no longer needed, and in respect of which no 
importations or seizures have ever occurred. The new Items 
which are inserted into Part 1 of Schedule 2, and the 
rationale for control of those goods are as follows: 

Item l: 

Item 2: 

Item 3: 

Item 41 
and 5 

apparel and textiles containing tris (2,3 -
dibromopropyl) 

tris is a potent carcinogen which may be 
absorbed through the skin or ingested if a 
textile is sucked or chewed; 

toys coated with toxic materials 

toys which contain excessive levels of toxic 
metals present a health haza.t:d, particularly 
to children who are apt to place such objects 
in the mouth; 

cosmetics containing excessive levels of lead 

cosmetics containing excessive levels of lead 
are unsafe and a health hazard; 

fish and fish products containing excessive 
levels of mercury 
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such products are unsafe and present a health 
hazard; 

Item 6: money boxes containing excessive levels of 
lead 

such goods are unsafe and present a heal th 
hazard; 

Item 7: pencils or paint brushes coated with toxic 
materials 

such goods which contain excessive levels of 
toxic metals are unsafe and present a heal th 
hazard; and 

Item 8: appliances or equiF.,ent designed or adopted 
for warfare 

these goods have no legitimate civilian use, 
and the prohibition is imposed to limit their 
availability to the defence forces. 

Regulation .i,_1: amends Item 10 (dog collars) to include 
collars designed to puncture or bruise an animal's skin. 

Regulation .!,_!: inserts new Items 12, 13 and 14 which 
prohibit hand held devices designed to administer electric or 
acoustic shocks, or to discharge a gas or liquid, Such 
devices can cause great injury to victims and have no 
legitimate civilian use, 

Regulation .L.2_: omits existing and inserts a control on 
blowpipe darts tipped with poison, which have no legitimate 
use and could cause fatal injury. 

Regulation L§.: removes existing Item 20 (opium pipes) as 
that prohibition is considered to be ineffective given the 
ready availability of bongs etc, and inserts in its place the 
following new items: 

Item 20: gloves incorporating protrusions designed to 
puncture or bruise the skin 

such goods are dangerous and have no 
legitimate use; 

Item 21: concealed guns, knives or blades 

such goods are offensive weapons and have no 
legitimate use; 

Item 22: hunting slings, catapults or sling shots 

such goods are dangerous and are capable of 
propelling missiles at high speed causing 
serious injury; 
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Item 23: ahuriken throwing irons or star knives 

the prohibition was introduced to limit the 
availability of such dangerous weapons to 
martial arts clubs which could demonstrate a 
legitimate use as the basis for a permission 
for importation, 

Item 24: unsafe firearms 

the importation of firearms which do not meet 
safety tests prescribed in new Part 2 of 
Schedule 2 ( inserted by Regulation 4. 8) is 
prohibited as such unsafe firearms require 
strict control; 

Item 25: weapons of machine gun construction 

such goods are manifestly dangerous and access 
to them should be as restricted as possible, 

Item 26: devices designed to modify firearms to enable 
them to fire continuously 

these goods have no legitimate civilian use 
or application and cause risks to public 

safety; 

Regulation i.,.1.: inserts the following new Items : 

Item 31: snake bite / first aid kits which recommend 
treatment for bites by excision or tourniquet 

the treatment of bites by these methods is 
considered to be highly dangerous, and the 
prohibition is sought at the request of 
Commonwealth and State Health Authorities; 

Item 32: wildlife specimens with venom glands, fangs, 
ducts etc. intact 

such specimens retain the potency of the venom 
and are dangerous; 

Item 33, erasers which do not meet Australian standards 
and 34 

Item 35: 

Item 36: 

such goods present health risks to users, 
especially as they are apt to be placed in the 
mouth; 

drink dispensers which contaminate the 
beverage 

such dispensers contaminate the liquid with ~ /J 
excessive and dangerous levels of toxic Ir 
contaminants; L 
vehicle windscreens, windows or internal 
partitions which fail to meet safety stand rds L>{ 
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such goods which do not comply with safety 
standards are unsafe; and 

Item 37: motor vehicle helmets, including motor cycle 
helmets, which fail to meet safety standards 

such goods are unsafe as they do not provide 
the protection required by the user, and in 
some cases could increase the risk of injury. 

Regulation .i,Jl.: inserts new Part 2 which details the safety 
requirements for firearms, such minimum safety standards, 
which have been developed in consultation with the Australian 
Federal Police, are necessary for the safety of users of such 
firearms, as well as the wider community. 
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Attachment C 

3, Baby soothe-rs, being "dummies" or "pacifiers" without a s.afet:, 
shield, rons1st.i.11,'? of a bulbous t.eat, 30 mm in maximum diameter, 
attached to a ,.:histJP. which sounds as the bah:,· sucks on the 
teat. 

4, Balloon-blo'-Jin.e: kits, CR.pable of being used to make balloon-like 
shapes, which contain pol:,·,·in:vl acetate, ethrl acetate, acetone 
or benzene. 

6. Bludgeons. 

Candlesticks and other candle holders which t.:ill not withstand 
the application of a candle flame or the heat from a candle 
without igniting or melting and articles inco1;porating such 
holders. 

9. Confectionery bottles consisting of a plastic bottle containing 
sherbet pot.Jder or other confectionery and a separate fitted top 
or stopper which can be used as a whistle, 

27. Self re-lighting novelt,Y candles designed 1n such a manner that, 
when lighted and subsequently extinguished by an:..· means, they 
:re-light spontaneously. 

31. Stink bombs designed to release on impact nauseous, irritating 
or dangerous substances. 

33. Toy firearms from 1:hich missiles can be discharged by means of 
an explosi \"e charge, 

34. Toys firearms ,,·hich emit a noise r:,f such proport1vns as to be a 
hazard to hearing. 

35·, Toys or novelties, which have two dimensions less than 45 
millimetres and which expand in volume 1,,•hen immersed in liquid, 
including but not limited to toys sold under the name of "Magic 
Egg", "Wonder Water Creatur-es" and "Wonder Growing Pets''. 

36. Toys and novelties which, when used, spray..a foam con't-aining a 
flammable gas. 

37. Trick foodstuffs and similar articles that may be ingested, 
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MINISTER FOR RESOURCES 
The Hon. Alan Griffiths, MP 

Senator B Cooney 
Chairman 
Senate Standing Committee for the 

Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Deai· SeflJ.~y......c.l 

RECEIVED 

5 FEB l!l~l 
Stn1:, '- •. . ... : 

fot 1t1t s, ... ,., _, 3o':1J 

I refer to the Committee's comments in Scrutiny of Bills 
Alert Digest No 11 of 1990 concerning the Primary 
Industries Levies and Charges Collection Bill 1990. 

Issue of search warrants by non-judicial officers -
Clause 20 

The issue of the possible use of non-judicial officers 
was carefully considered prior to drafting of this Bill. 

All field officers are required to consult senior 
officials in the Canberra office before seeking the issue 
of a warrant. If it is decided that a search warrant is 
necessary the field officer must apply to a magistrate 
where one is available. Due to the remoteness of many 
locations, however, in some cases only a Justice of the 
Peace may be available. It is emphasised that 
Departmental Investigations Officers conduct routine 
auditing, advise and assist levy payers, and only rarely 
exercise their power to use search warrants in the 
conduct of investigations. Search warrants have been 
sought on only three occasions during the last three 
years. 

I emphasise that officers administering the Primary 
Industries Levies and Charges Collection arrangements 
will only approach a Justice of the Peace for the issue 
of a search warrant where it is not possible to obtain a 
warrant from a magistrate. 

Entering premises with consent - Clause 19 

Departmental Investigations Officers on field visits 
basically conduct an auditing function, help and assist 
levy payers, undertake a public relations role and verify 
accuracy of information already provided on return forms. 

M1nistenalOffice 
Parliament House, CANBERRA ACT 2600 

Tele: (06) 277 7480 fax: (06) 273 4154 

Electorate Office: 
12 Paseoc Vale Road, MOONEE PONDS VIC 3039 

Tde:(03)3751617 Fa<:(OJJ370J380 
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It is considered that any further acknowlegement in 
relation to consent to enter premises would constitute a 
significant administrative burden which would outweigh 
the implied benefits in terms of possible trespass on 
personal rights and liberties. 

They would, moreover, be counter-productive in creating 
an atmosphere of duress that is neither desired nor 
necessary. 

General Comment 

The Committee's assumption that 'Order', in the 
definition of 'prescribed', should be •order• is correct. 

Yours sincerely 
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SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS 

MEMBERS OF THE COMMITTEE! 

Senator B. Cooney (Chairman) 
Senator A. Vanstone (Deputy Chainnan> 

Sena tor V. Bourne 
Senator R. Crowley 

Senator I. Macdonald 
Senator N. Sherry 

TERMS OF REFERENCE 

Extract 

( 1 > (a) At the conunencement of each Parliament, a Standing 
Committee for the Scrutiny of Bills shall be 
appointed to report, in respect of the clauses of 
Bills introduced into the Senate, and in respect of 
Acts of the Parliament, whether such bills or Acts, 
by express words or otherwise 

Ci> trespass unduly on personal rights 
and liberties; 

<ii> make rights, liberties or 
obligations unduly dependent upon 
insufficiently defined 
administrative powers; 

<iii> make such rights, liberties or 
obligations unduly dependent upon 
non-reviewable decisions; 

(iv> inappropriately delegate legislative 
powers; or 

<v} insufficiently subject the exercise 
of legislative power to 
parliamentary scrutiny. 

Cb) The Committee, for the purpose of reporting upon 
the clauses of a bill when the bill has been 
introduced into the Senate, may consider any 
proposed law or other document or 1nformat1on 
available to it, notwithstanding that such proposed 
law, document or information has not been presented 
to the Senate. 



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS 

SECOND REPORT OF 1991 

The Committee has the honour to present its Second Report of 
1991 to the Senate. 

The Committee draws the attention of the Senate to clauses 
of the following Bill which contains provisions that the 
Committee considers may fall within principles l(a>(i> to 
(v) of Standing Order 24: 

Crimes (Investigation of Commonwealth 
Offences) .l\mendment Bill 1990 
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CRIMES ( INVESTIGATION OF COMMONWEALTH OFFENCES J AMENDMENT 
BILL 1990 

This Bill was introduced into the House of Representatives 

on 15 November 1990 by the Attorney-General. 

The Bill proposes to provide for a maximum period during 

which an arrested person may be held for questioning or 

investigation before being taken before a magistrate. It 

also proposes to introduce the mandatory tape-recording, of 

confessional material. This Bill is in response to the High 

Court's decision in Williams v The Queen. 

The Committee dealt with the Bill in Alert Digest No. 11 of 

1990, in which it requested further assistance from the 

Attorney-General in relation to certain provisions contained 

in the Bill. The Attorney-General responded to the request 

in a letter dated 19 December 1990. A copy of that letter is 

attached to this report. Relevant parts of the Attorney­

General I s response are also discussed below. 

General comment 
Clause 3 

By way of a general comment, the Committee noted that clause 

3 of the Bill proposes to insert a new Part lB into the 

Crimes Act 1914 to provide for a pre-charge custodial period 

in relation to Conunonwealth of fences. The Explanatory 

Memorandum to the Bill states that the purpose of the 

proposed amendment is 

to provide a necessary and reasonable pre-charge 
investigation period before a suspect must be 
released, either unconditionally or on bail, or 
brought before a magistrate. 
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According to the Second Reading speech, the new part aims to 

remedy a 'serious dilemma' which was created by the High 

Court's decision in Williams v The Queen, ( ( 1986) 161 CLR 

278), 

In the proposed new part, proposed new subsections 23B(3), 

23CC3J<b> and (7)(a), 230(2) and 23E<7) refer to the role of 

magistrates in relation to certain Corruuonwealth offences, 

including giving magistrates certain powers in relation to 

persons brought before them as required by the provisions of 

the Bill. 

'Magistrate' is defined in proposed subsection 238( 1 > as 

including a justice of the peace. However, proposed 

subsection 230(2> provides for an application to extend an 

investigation period to be made to: 

(a> a magistrate; or 

{b) if it cannot be made at a time when a 

magistrate is available - a justice of 

the peace. 

In the light of the earlier definition of magistrate to 

include a justice of the peace, the Corrunittee indicated that 

it was curious to know the intent and effect of this 

provision. In particular, the Committee said that it would 

like to know whether the framing of paragraph Cb> is simply 

intended to make the situation abundantly clear or whether 

some other meaning is intended. Accordingly, the Committee 

sought some assistance from the Attorney-General on this 

point. 

The Attorney-General has responded as follows: 

Each of [the] references to the role of the 
magistrate with the exception of subsections 
230<2> and 23E<8> involves the remand or bail 
functions, which in most jurisdictions may be 
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performed by a justice of the peace at times when 
no magistrate is available. The Bill does not seek 
to alter whatever may be the current arrangements 
cf State/Territory jurisdictions regarding these 
functions. 

The Attorney-General goes on to say: 

CTJhe intention in section 23D is to make it clear 
that for the purposes of authorising the extension 
of an investigation period (a function to be 
conferred by the proposed legislation) a 
magistrate and a justice of the peace are not 
interchangeable and recourse may only be had to a 
justice of the peace if no magistrate is 
available. 

The Attorney-General notes that the relevant rule of 

statutory interpretation is 

that all definitions of the meaning of words or 
phrases in legislation are to be read either 
expressly or impliedly as subject to the 
qualification 'unless the contrary intention 
appears': Hall v Jones (1942) SR(NSW) 203; if the 
definition is to be departed from it is only to be 
for the purposes of the particular provision where 
the contrary intention is apparent, (cf DC Pearce 
Statutory Interpretation in Australia 2ed 
Butterworths 1981 at para 156). 

The Attorney-General also goes on to explain the preference 

for a magistrate in certain circumstances. He says: 

(!Jn the case of extensions of the investigation 
period, including telephone extensions, ... it is 
essential that the decision be made in a judicial 
manner since it has serious implications both for 
the liberty of the subject and the adrn1ssib2lity 
of evidence subsequently obtained. 

The Attorney-General goes on to say: 

In general the magistrate will be the more 
experienced and more sensitive to the issues 
involved. 
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The Conuni ttee endorses these comments by the Attorney­

General, which underline the concern that the Committee has 

consistently expressed in relation to the role of non­

judicial officers in the issuing of warrants. While the 

Attorney-General has made these conunents, however, it should 

be noted that he goes on to add a significant proviso: 

However it is intended that in appropriate 
circumstances a justice of the peace may authorise 
an extension as a matter of practicality in those 
jurisdictions where magistrates are not 
accessible, even by telephone, out of hours. 

The Conunittee notes the Attorney-General's statement and 

notes that, in the present case, the 'appropriate 

circumstances' which call for the involvement of a justice 

of the peace are fairly limited and have been so limited 

with regard to what the Conunittee would regard as the 

appropriate and relevant criteria. 

The Committee thanks the Attorney-General for his· response 

and for his assistance with this Bill, 
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Senator B Cooney 
Chainnan 

Attorney-General 

Senate Standing Committee 
for the Scrutiny of Bills 

Parliament House 
CANBERRA ACT 2600 

~, 
Dear Sen~oney 

RECEIVED 

2 0 DEC 1990 
8tn•11 iU1r,u11,y C'uu 

for tht Scrutlny c,1 au,, 
The Hon M1cheel Duffy M.P 

Parliament House 
Canbeua ACT 2600 

l 9 DEC 1990 
CLE90/ l6160 

In Scrutiny of Bills Alert Digest No 11 of 1990 the 
Committee indicated that it would appreciate some 
assistance from me in relation to the intent and effect 
of subsection 23D(2) of the Crimes (Investigation.of 
Commonwealth Offences) Amendment Bill 1990 (the Bill). 

As the Conunittee notes, 11 magistrate 11 is defined in 
proposed subsection 23B(l) of the Bill as including a 
justice of the peace, and proposed new subsections 
23B(3), 23C(3)(b) and (7)(a), 23D(2) and 23E(7) refer to 
the role of the magistrate in relation to certain 
Commonwealth offences. 

Each of these references to the role of the magistrate 
with the exception of subsections 23D(2) and 23E(7) 
involves the remand or bail functions, which in most 
jurisdictions may be performed by a justice of the peace 
at times when no magistrate is available. The Bill does 
not seek to alter whatever may be the current 
arrangements of State/Territory jurisdictions regarding 
these functions, 

However, the intention in section 23D is to make it 
clear that for the purposes of authorising the extension 
of an investigation period (a function to be conferred by 
the proposed legislation) a magistrate and a justice of 
the peace are not interchangeable and recourse may only 
be had to a justice of the peace if no magistrate is 
available. 

The relevant rule of statutory interpretation is that all 
definitions of the meaning of words or phrases in 
legislation are to be read either expressly or impliedly 
as subject to the qualification "unless the contrary 
intention appears": Hall v Jones ( 1942) SR(NSW) 203; if 
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the definition is to be departed from it is only to be 
for the purposes of the particular provision where the 
contrary intention is apparent, (cf D C Pearce "Statutory 
Interpretation in Australia" 2ed Butterworths 1981 at 
para 156). 

The reason for the preference of a magistrate over a 
justice of the peace in the case of extensions of the 
investigation period, including telephone extensions, is 
that it is essential that the decision be made in a 
judicial manner since it has serious implications both 
for the liberty of the subject and the admissibility of 
evidence subsequently obtained. In general the 
magistrate will be the more experienced and more 
sensitive to the issues involved. However it is intended 
that in appropriate circumstances a justice of the peace 
may authorise an extension as a matter of practicality in 
those jurisdictions where magistrates are not accessible, 
even by telephone, out of hours. 

I hope that this explanation is of assistance to the 
Committee. 

Yours sincerely 

~~ 
MICHAEL DUFFY 
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SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS 

MEMBERS OF THE COMMITTEE 

Senator B, Cooney (Chairman> 
Senator A. Vanstone (Deputy Chairman> 

Senator v. Bourne 
Senator R. Crowley 

Senator I. Macdonald 
Senator N. Sherry 

TERMS OF REFERENCE 

Extract 

(1) (a) At the commencement of each Parliament, a Standing 
Committee for the Scrutiny of Bills shall be 
appointed to report, in respect of the clauses of 
Bills introduced into the Senate, and in respect of 
Acts of the Parliament, whether such bills or Acts, 
by express words or otherwise 

< i > trespass unduly on personal rights 
and liberties; 

(ii) make rights, liberties or 
obligations unduly dependent upon 
insufficiently defined 
administrative powers; 

(iii) make such rights, liberties or 
obligations unduly dependent upon 
non-reviewable decisions; 

( iv> inappropriately delegate legislative 
powers; or 

(v) insufficiently subject the exercise 
of legislative power to 
parliamentary scrutiny. 

<b> The Committee, for the purpose of reporting upon 
the clauses of a bill when the bill has been 
introduced into the Senate, may consider any 
proposed law or other document or information 
available to it, notwithstanding that such proposed 
law, document or information has not been presented 
to the Senate. 



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS 

THIRD REPORT OF 1991 

1rhe Cornmi ttee has the honour to present its Third Report of 
1991 to the Senate. 

The Committee draws the attention of the Senate to clauses 
of the following Bills which contain provisions that the 
Cammi ttee considers may fall within principles 1 <a> < i > to 
<v> of Standing Order 24: 

Family Law Amendment Bill 1990 

Industry, Technology and Commerce 
Legislation Bill 1991 
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FAMILY LAW AMENDMENT BILL 1990 

This Bill was int:i:oduced into the House of Rep:i:esentatives 

on 16 May 1990 by the Attorney-General. 

The Bill proposes to implement recommendations of the Family 

Law Council for improvements in the handling of child abuse 

allegations in child custody and access proceedings, to 

clarify the effect which a step-parent adoption of a child 

has on the custody, guardianship or access rights of the 

child's natural parents under the Family Law Act 1975 and to 

limit the conferral of child custody or guardianship rights 

on a person who is not a parent of the child. Other 

amendments would allow police to enter premises and search 

for a person when they are authorised under the Family Law 

Act to arrest that person and extend the protection given by 

the Family Law Act from State or Territory stamp duties to 

child maintenance agreements and certain other instruments. 

Other technical amendments are also proposed. 

The Committee dealt with the Bill in Alert Digest No. 2 of 

1990, in which it made various comments. The Attorney­

General responded to those comments in a letter dated 5 July 

1990. A copy of that letter is attached to this report. 

Relevant parts of the response are also discussed below. 

Power to arrest without warrant 
Proposed new section 122A 

In Alert Digest No. 2, the Committee noted that clause 19 of 

the Bill, if enacted, would insert new section 122A into the 

Family Law Act 1975, The proposed new section would allow 

the Family Court to authorise persons to enter and search 
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premises, without warrant, for the purposes of arresting a 

person whom the arresting person is authorised (under the 
Act) to arrest. While noting that powers to arrest without 

warrant already exist in section 114AA of the Act, the 

Committee observed that this provision would extend those 
powers. Accordingly, the Committee drew the clause to 

Senators' attention as possibly trespassing unduly on 
personal rights and liberties, in breach of principle 

l(a)(i) of the Committee 1 s terms of reference. 

The Attorney-General has responded as follows: 

I do not believe that section 122A will result in 
any undue trespass on personal rights and 
liberties. As the Digest points out, the Family 
Law Act already authorises arrest without warrant 
where a person breaches a Family Court order by 
causing, or threatening to cause, bodily harm to 
a child or spouse. Section 122A will empower 
police to enter and search premises without a 
warrant in situations where they are attempting to 
make such an arrest. Under section 122A a police 
officer will only exercise the power to enter 
premises where the officer has reasonable grounds 
to believe that the person to be arrested is in 
those premises. 

The Attorney-General goes on to say: 

The insertion of section 122A was reconunended to 
the Government by judges of the Family Court in 
response to a recent case in which a person 
breached a Family Court order by assaulting his 
wife in the matrimonial home. The person sought 
sanctuary from arrest by the police in a 
relative' s home. The inability of the police to 
enter those premises made a mockery of the powers 
of arrest provided under the Act. 

The Attorney-General concludes by saying: 

I believe the extension of powers of arrest to 
include a power of entry and search to make the 
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arrest, is essential to ensure the effectiveness 
of the scheme of provisions in the Act aimed at 
enabling the Family Court to deal with domestic 
violence~ 

The Committee thanks the Attorney-General for his assistance 

with this Bill. 
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INDUSTRY, TECHNOLOGY AND COMMERCE LEGISLATION AMENDMENT 
BILL 1991 

This Bill was introduced into the Senate on 13 February 1991 

by the Minister for Industry, Technology and Commerce. 

This omnibus Bill proposes to amend the following Acts: 

Industry Research and Development Act 1986; 

National Measurement Act 1960; 

Science and Industry Research Act 1949; 

Export Market Development Grants Act 1974; 

Industry r Technology and Commerce Legislation 
Amendment Act 1989; and 

Patents Act 1990. 

The Committee dealt with the Bill in Alert Digest No. 2 of 

1991, in which it made various comments. The Minister for 

Industry, Technology and Commerce responded to those 

comments in a letter dated 5 March 1991. A copy of that 

letter is attached to this report. Relevant parts of the 

response are also discussed' below. 

~ Henry VIII' clause 
Clause 4 

In Alert Digest No. 2·, the Committee noted that clause 4 of 

the Bill proposes various amendments to the Industry 

Research and Development Act 1986. Included in those 

proposed amendments is a definition of 'designated activity' 
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for the purposes of the legislation. Pursuant to paragraph 

Cf> of the definition, one of the meanings of "designated 

activity' is 

an activity in respect of which a declaration 
under section 34B is in force ... 

The Committee noted that proposed new section 34B is to be 

inserted pursuant to clause 9 of the Bill. That proposed new 

section provides: 

The Minister may, by notice published in the 
Gazette, declare an activity to be a designated 
activity for the purposes of the definition of 
'designated activity' in subsection 4(1). 

The Committee observed that the effect of paragraph (fJ of 

the proposed definition is, therefore, to allow the Minister 

to vary the definition of "designated activity' as set out 

in (what would be> a piece of primary legislation by 

declaring that another "activity' is a 'designated activity' 

for the purposes of the legislation. In that sense, it is 

what the Committee would regard as a 'Henry VIII' clause. 

The Committee noted that there is no requirement for such a 

declaration to be tabled in the Parliament. Further, there 

is no suggestion of the declaration being a 'disallowable 

instrument' for the purposes of section 4 6A of the Acts 

Interpretation Act 1901. Given the effect of such 

declarations, the Conunittee suggested that these mechanisms 

for Parliamentary scrutiny of the declarations may be 

appropriate. 

The Committee drew the provision to Senators' attention as 

possibly constituting an inappropriate delegation of 

legislative power, in breach of principle l(a)(ivJ of the 

Committee's terms of reference. 
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The Minister has responded as follows: 

One of the objects of the Bill is to insert into 
the Act the National Procurement Development 
Program. The provisions relating to this program 
have been largely modelled on those currently in 
the Act relating to the Discretionary Grants 
Scheme. Section 26 of the Act, which relates to 
the definition of 'eligible activities', is in the 
same terms as the proposed new section 34B in that 
both allow the Minister to declare that a 
particular activity is eligible for a grant .. 

The Minister goes on to say: 

The purpose of both sections is the same, namely 
to ensure that legitimate research and development 
which meets the object of the Act is not unfairly 
or arbitrarily excluded from Government support 
merely because it may not readily fit the 
statutory definition of a particular scheme. Thus 
[ Research and Development] support can be readily 
applied to emerging fields which were not 
envisaged when the Act was drawn up. For example, 
section 26 has been used in this way with respect 
to tissue culture. 

The Minister concludes by saying: 

The need £or the amendment of the definition to 
acconunodate such emerging new technology will 
often not be apparent until a grant application 
has been lodged. Both schemes are designed to 
function such that an application for a grant will 
only be successful if the project will not proceed 
without prompt Government support. This means that 
applications for grants must be dealt with as soon 
as practicable. To date section 26 has only been 
used rarely but section 26 and proposed section 
348 are intended to advantage applicants for 
grants by creating a mechanism for promptly 
accommodating such situations when they arise. 
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The Committee thanks the Minister for the response and for 

his assistance with the Bill, 
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Senator B.C. Cooney 
Chairman 

Attorney-General 

Senate Standing Committee 
for the Scrutiny of Bills 

Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

The lion Michael Dulfy M P 
Parliament House 

Canberra ACT 2600 

89-6183 

5 JUL 1990 

I refer to the comments made in the Scrutiny of Bills Alert 
Digest No.2 of 1990 in relation to clause 19 of the Family Law 
Amendment Bill 1990, which inserts a new section 122A in the 
Family Law Act dealing with entry and search of premises by 
police seeking to arrest a person. 

I do not believe that section 122A will result in any undue 
trespass on personal rights and liberties. As the Digest 
points out, the Family Law Act already authorises arrest 
without warrant where a person breaches a Family Court order 
by causing, or threatening to cause, bodily harm to a child or 
spouse. Section 122A will empower police to enter and search 
premises without a warrant in situations where they are 
attempting to make such an arrest. Under section 122A a police 
officer will only exercise the power to enter premises where 
the officer has reasonable grounds to believe that the person 
to be arrested is in those premises. 

The insertion of section 122A was recommended to the 
Government by judges of the Family Court in response to a 
recent case in which a person breached a Family Court order by 
assaulting his wife in the matrimonial home. The person sought 
sanctuary from arrest by the police in a relative's home. The 
inability of the police to enter those premises made a mockery 
of the powers of arrest provided under the Act. 

I believe the extension of powers of arrest to include a power 
of entry and search to make the arrest, is essential·to ensure 
the effectiveness of the scheme of provisions in the Act aimed 
at enabling the Family Court to deal with domestic violence. 

I hope that this information is of assistance to you. 

Yours sincerely ~---~ 
~~~ 

MICHAEL DUFFY 
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~.6 i'li,i: 1991 

Senator B Cooney 
Chairman 
Senate Standing Committee 

for the Scrutiny of Bills 
Parliament House 
CANBERRA AC'r 2600 

Dear Senator Cooney 

RECEIVED 

5 HAR 1991 
s,n111 t:411.:;:, .. il .;•,a 

fo, lhl fk, Uh:>W Of am, 

MINISTER FOR INDUSTRY, 
TECHNOLOGY ANO COMMERCE 
PARLIAMENT HOUSE 
CANBERRA, A.C.T. 2600 

In Scrutiny of Bills Alert Digest No 2 of 1991 the Committee has 
drawn the attention of Senators to the definition of 'designated 
activity' which is proposed to be inserted in the Industry 
Research and Development Act 1986 by clause 4 of the Industry 
Technology and Commerce Legislation Bill 1991. By virtue of 
clause 9 of the Bill, which inserts a new section 34B in the 
Act, the Minister may amend the definition of 'designated 
activity' by notice published in the Gazette. 

One of the objects of the Bill is to insert into the Act the 
National Procurement Development Program. The provisions 
relating to this program have been largely modelled on those 
currently in the Act relating to the Discretionary Grants 
Scheme. Section 26 of the Act, which relates to the definition 
of 'eligible activities', is in the same terms as the proposed 
new section 34B in that both allow the Minister to declare that 
a particular activity is eligible for a grant. 

The purpose of both sections is the same, namely to ensure that 
legitimate research and development which meets the object of 
the Act is not unfairly or arbitrarily excluded from Government 
support merely because it may not readily fit the statutory 
definition of a particular scheme. Thus R&O support can be 
readily applied to emerging fields which were not envisaged when 
the Act was drawn up. For example, section 26 has been used in 
this way with respect to tissue culture. The need for the 
amendment of the definition to accommodate such emerging new 
technology will often not be apparent until a grant application 
has been lodged. Both schemes are designed to function such 
that an application for a grant will only be successful if the 
project will not proceed without prompt Government support. 
This means that applications for grants must be dealt with as 
soon as practicable, To date section 26 has only been used 
rarely but section 26 and proposed section 34B are intended to 
advantage applicants for grants by creating a mechanism for 
promptly accommodating such situations when they arise. 
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I hope that this explanation is of assistance to the Committee. 

Yours sincerely 

(John N Button> 
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SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS 

MEMBERS OF THE COMMITI'EE 

Senator B. Cooney (Chairman) 
Senator A. Vanstone (Deputy Chairman) 

Senator V. Bourne 
Senator R. Crowley 

Senator I. Macdonald 
Senator N. Sherry 

TERMS OF REFERENCE 

Extract from Standing Order 24 

(1) (a) At the commencement of each Parliament, a Standing Committee for 
the Scrutiny of Bills shall be appointed to report, in respect of the 
clauses of bills introduced into the Senate, and in respect of Acts of 
the Parliament, whether such bills or Acts, by express words or 
otherwise 

(i) trespass unduly on personal rights and liberties; 

(ii) make rights, liberties or obligations unduly 
dependent upon insufficiently defined 
administrative powers; 

(iii) make such rights, liberties or obligations unduly 
dependent upon non•reviewable decisions; 

(iv) inappropriately delegate legislative powers; or 

(v) insufficiently subject the exercise of legislative 
power to parliamentary scrutiny. 

(b) The Committee, for the purpose of reporting upon the clauses of a bill 
when the bill has been introduced into the Senate, may consider any 
proposed law or other document or information available to it, 
notwithstanding that such proposed law, document or information has 
not been presented to the Senate. 



SENATE STANDING COMMITfEE FOR THE SCRUTINY OF BILL', 

FOURTII REPORT OF 1991 

The Committee has the honour to present its Fourth Report of 1991 to the Senate. 

The Committee draws the attention of the Senate to clauses of the following Bills 

which contain provisions that the Committee considers may fall within principles 

l(a)(i) to (v) of Standing Order 24: 

Australian O.pital Territol}' (Electoral) 
Amendment Bill 1991 

Trusts (Hague Convention) Bill 1991 
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AUSTRALIAN CAPITAL TERRITORY (ELECTORAL) AMENDMENT BILL 
1991 

This Bill was introduced into the House of Representatives on 6 March 1991 by the 

Minister for the Arts, Tourism and Terdtories. 

The Bill proposes to amend the Australian Cwiwl Territory (Electoral} Act 1988 

to provide for a revised system to elect the Australian Capital Territory Legislative 

Assembly, to be known as the 'ACT Electoral System'. 

The Committee dealt with the Bill in Alert Digest No. 4 of 1991, in which it made 

various comments. The Minister for the Arts, Tourism and Territories responded 

to those comments in a letter dated 8 April 1991. A copy of that letter is attached 

to this report. Relevant parts of the response are also discussed below. 

General comment 

In Alert Digest No. 4, the Committee noted that the Act which this Bill proposes 

to amend, the Australian Capital Territory (Electoral) Act 1988, contains, in a 

Schedule, a series of modifications to the Commonwealth Electoral Act 1918 in 

order to apply a large part of the Commonwealth Electoral Act to elections in the 

Australian Capital Territory, subject to the changes effected by the Schedule. The 

Committee noted that this Bill contains three such Schedules (in fact, the Bill 

contains four schedules in all). 

Schedule 1 proposes to amend the modifications which were made to the 

Commonwealth Electornl Act by the Schedule to the Australian C1!)ital Territorv 

(Electoral) Act. Schedule 2 proposes to substitute some of the modifications which 
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were made by the Schedule with other modifications. Schedule 3 proposes ta repeal 

some of the earlier modifications. 

In Alert Digest No. 4, the Committee indicated that it was of the view that this 

situation presents a person wishing to look up the electoral law that applies to the 

ACT with a very confusing task. A person would have to refer to three separate 

pieces of legislation, including cross-referencing four different Schedules, in order 

to establish what the electoral law is. 

The Committee noted that, among other things, it is charged with the responsibility 

of scrutinising legislation to ensure that it does not trespass unduly on personal 

rights and liberties. It stated that the right to vote is a fundamental right, which also 

involves a right to be able to ascertain readily whether or not an individual has an 

entitlement to vote and, if so, how that vote fits in to the overall electoral system. 

The Committee suggested that this legislation and the way it would operate in 

conjunction with other relevant legislation makes that task difficult. 

Given the importance of this legislation for the ACT, the Committee suggested that 

it would have been helpful if the electoral framework could be reflected by a single, 

free-standing piece of legislation. It also indicated that it would appreciate the 

Minister's views on this suggestion. 

The Minister has responded to that request as follows: 

The decision not to introduce a free standing Australian 
Capital Territory electoral bill at this time is consequent 
upon the fact that the Principal Act, the Australian 
Capital Territory (Electoral} Act 1988, contains a 
schedule modifying and applying the Commonwealth 
Electoral Act 1918 to Australian Capital Territory 
elections. 
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The Minister goes on to say: 

I note for your information that early drafts of the Bill 
contained only one schedule amending Schedule 1 to the 
Principal Act. However officers within my department in 
consultation with officers from the Australian Electoral 
Commission were concerned that such an expression of 
the modifications to the Commonwealth Electoral Act 
1918 was awkward. Accordingly, Parliamentary Counsel 
provided a revised draft of the Bill with four schedules 
each listing amendments of a consistent nature in order 
to enhance the intelligibility of the Bill. 

While the Committee appreciates that the use of three schedules instead of one 

might be less 'awkward' it is nevertheless concerned that the end result is to make 

the legislation difficult to understand. The Committee remains of the view that a 

free-standing piece of legislation would be easier to comprehend. 

The Committee notes that the Minister concludes his Jetter by saying: 

You should be aware that following the Opposition's 
retraction of its support for the Bill as introduced into the 
House, the Government is reconsidering its position in 
respect of the legislation. 

The Committee suggests that part of this reconsideration should involve some 

further consideration of the form which such legislation should take. 

The Committee thanks the Minister for his response. 
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TRUSTS (HAGUE CONVENTION) BILL 1991 

This Bill was introduced into the House of Representatives on 20 February 1991 

by the Attorney-General. 

The Bill proposes to implement and give effect in Australian Jaw to the provisions 

of the Hague Convention on the Law Applicable to Trusts and on their 

Recognition. The Convention will come into force with Australia's ratification. 

The Committee dealt with the Bill in Alert Digest No. 3 of 1991, in which it made 

various comments. The Attorney-General responded to those comments in a Jetter 

dated 14 March 1991. A copy of that Jetter is attached to this report. Relevant parts 

of the response are also discussed below. 

General comment 
aause2 

In Alert Digest No. 3, the Committee observed that clause 2 of the Bill provides 

for the commencement of the Bill. Subclause 2(1) provides that (subject to 

subclause (2)) the legislation is to commence on a date to be fixed by Proclamation, 

though this cannot be before the date on which the Hague Convention on the Law 

Applicable to Trusts and on their Recognition comes into force in Australia. 

The Committee noted that subclause (2) provides that if such a Proclamation has 

not been made within six months of the Convention coming into force, then the 

legislation is to commence on the first day after the end of that period. The 

Committee concluded that this subclause satisfied the requirements relating to 

commencement by Proclamation which are set out in Office of Parliamentary 

Counsel Drafting Instruction No. 2 of 1989. 
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The Committee note(! that pursuant to Article 30 of the Convention, its entering 

into force in Australia is dependent on three countries ratifying, accepting or 

approving the Convention. The Committee also noteu that, according to the 

Attorney-General's Second Reauing speech, two countries (the Unite(! Kinguom 

and Italy) have already ratified the Convention. The Committee stated that, as the 

ratification of the Convention by Australia would appear to be within the discretion 

of the Attorney-General and that since there does not appear to be any reason why 

the Attorney-General should not ratify the Convention, it was curious to know why 

the Convention has not been ratified to date. 

Accordingly, the Committee sought the Attorney-General's advice as to when tl1e 

Convention might be ratified by Australia. The Attorney-General has provided a 

detailed response to that request for advice, covering several points of interest. 

First, he has advised that it is not within his discretion to ratify the Convention. The 

Attorney-General advises that 

under the Administrative Arrangements responsibility for 
treaty action falls to the Minister for Foreign Affairs and 
Trade. Importantly, such an exercise of the 
Commonwealth's executive power does not fall within the 
discretion of any one Minister, but rather requires the 
approval of the Executive Council. 

The Committee thanks the Attorney-General for pointing this out. As to the issue 

of why the Convention has not been ratified to date, the Attorney-General has said: 

The short answer is that to ratify the Convention before 
the necessary implementing legislation is in place would 
raise a question as to whether Australia was meeting its 
internationaJ obligations under the Convention. 

As you will appreciate, once Australia ratifies the 
Convention, and it has entered into force, Australia will 
be bound to perform its obligations under the Convention 
in good faith. If Australia is to meet its treaty obligations, 
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our domestic law must be in conformity with those 
obligations. However, the executive act of ratifying a 
treaty does not itself bring about the necessary changes to 
domestic law · under our constitutional arrangement, 
legislation is required. 

The Attorney-General goes on to say: 

While the differences between existing Australian law and 
the provisions of the Convention are in most cases slight, 
ratification of the Convention prior to commencement of 
the necessary implementing legislation could raise a real 
question as to whether Australia was meeting its 
obligations under the Convention. 

The Attorney-General's response also contains some useful information on the 

principles involved in deciding whether or not to ratify a treaty. His response states: 

The principles involved are long established and are 
neatly summarised in the following extract from the 
relevant Guidelines published under the authority of the 
then Minister for Foreign Affairs and Trade in 1987: 

The Minister for Foreign Affairs cannot 
recommend to the Executive Council that 
Australia become a party to a treaty where 
the Australian federal or state legal 
position would be at variance with 
obligations to be assumed under the 
proposed treaty when it enters into force 
for Australia. The Department most 
concerned with the substance of the treaty 
must be satisfied ... that any legislation 
required for Australia to meet its treaty 
obligations is or will be in place by the time 
Australia consents to be bound by the 
treaty. 
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The Attorney-General concludes by saying: 

It is for this reason, which I am sure you and your 
Committee will agree is a substantial one, that the 
Government does not propose to ratify the Convention 
until the implementing legislation is in place. 

Once the implementing legislation is in place you and 
your Committee can be assured that the Government will 
be moving to sign and ratify the Convention as soon as 
possible. 

The Committee thanks the Attorney-General for this informative response and for 

his assistance with the Bill. 
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8 APR 1991 

Senator B Cooney 
Chairman 
Standing Committee for the Scrutiny of Bills 
Australian Senate 
Parliament House 
CANBERRA ACT 2600 

~ 
Dear Senato~oney 

RECEIVED 

9 APR 1991 
S•not• Standing C'1111 

to, lhl Scn,linJ ol Ditti 

I refer to the letter from your Corrunittee Secretary to my 
Senior Adviser dated 13 March 1991 concerning the Committee's 
scrutiny of the 1\usJ;_,;.alia.IL..kaP.ilJ!l '!'.§tr,i-_t_oxy_[E).gc.ta_o_,;_alJ_ 
Mlst!l9J.ll<>!lL~i,_l_;i,_liil. 

The decision not to introduce a free standing Australian 
Capital Territory electoral bill at this time is consequent 
upon the fact that the Principal Act, the A.\t~t~_l;i.~n~gp:i,.j:.9-J 
r~~r.it_q_o:_(J:;..!.._e~_t,QJ;:~J. .. L~~_t _l.9.JUl, contains a schedule modifying 
and applying the kQJ)ll!)_Q_!ll'stajj:ll_E.!_e.,;.t_2_,:a_l,__hQ_LlJUJ! to Australian 
Capital Territory elections. 

I note for your information that early drafts of the Bill 
contained only one schedule amending Schedule 1 to the 
Principal Act. However officers within my department in 
consultation with officers from the Australian Electoral 
Conunission were concerned that such an expression of the 
modifications to the [:&l_ll!l\__o.!)fil!_i!_liJ!_J:_l_e_g;_o_._...LA_c.t.J_9__l_a was 
awkward. Accordingly, Parliamentary Counsel provided a 
revised draft of the Bill with four schedules each listing 
amendments of a consistent nature in order to enhance the 
intelligibility of the Bill. 

You should be aware that following the Opposition's retraction 
of its support for the Bill as introduced into the House, the 
Government is reconsidering its position in respect of the 
legislation. 

Yours sincerely 

DAVID SIMMONS 

Par!iamenr House, Canberra ACT 2600. Telephone: (06) 277 7360. Fax: (06) 273 4125 

PRINTED ON 1~ RECYCLED PAPER-CAfUNG FOR AUSTRALIA'S EN'IIRDNI.IENl 
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Senator B Cooney 
Chairman 

Attorney-General 

Standing Committee for the 
Scrutiny of Bills 

Parliament House 
CANBERRA ACT 2600 

Dear S~for ~1 

RECEIVED 

1 5 MAR ·1991 
8•nato ::; .• •,.: •·ii ·- . .,, 

10, th, s ... ,.,;, .. y .• 1 a,11i 

The Hon, Michael Dully M P 
Parliament Housr: 

Canberra ACT 2600 

Min No.90173 

I am responding to Scrutiny of Bills Alert Digest No 3 of 1991 
concerning the Trusts (Hague Convention) Bill 1991 (the Bill). 
That Alert asked why I had not yet ratified the Hague 
Convention on the Law Applicable to Trusts and on their 
Recognition (the Convention) and sought advice on when the 
Convention might be ratified by Australia. 

As noted in the Alert, the Convention will enter into force on 
the first day of the third calendar month after the deposit of 
the third instrument of ratification, acceptance or approval 
(art. 30 of the Convention). As the United Kingdom and Italy 
have already ratified the Convention, ratification by 
Australia or any other country would have the effect of 
triggering this entry-into-force provision. Entry into force 
of the Convention would in turn trigger the conunencement of 
the implementing legislation (subclause 2(2) of the Bill) 
unless a Proclamation under subclause 2(1) had already been 
made. 

The Alert suggests that ratification of the Convention is 
within my discretion as Attorney-General. In fact, under the 
Administrative Arrangements responsibility for treaty action 
falls to the Minister for Foreign Affairs and Trade. 
Importantly, such an exercise of the Commonwealth's executive 
power does not fall within the discretion of any one Minister, 
but rather reguires the approval of the Executive Council. 

The Alert also suggests that there "does not appear any 
reason" why Australia has not already ratified the 
Convention. The short answer is that to ratify the Convention 
before the necessary implementing legislation is in place 
would raise a question as to whether Australia was meeting its 
international obligations under the Convention. 
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As you will appreciate, once Australia ratifies the 
Convention, and it has entered into force, Australia will be 
bound to perform its obligations under the Convention in good 
faith. If Australia is to meet its treaty obligations, our 
domestic law must be in conformity with those obligations. 
However, the executive act of ratifying a treaty does not 
itself bring about the necessary changes to domestic law -
under our constitutional arrangements, legislation is required. 

While the differences between existing Australian law and the 
provisions of the Convention are in most cases slight, 
ratification of the Convention prior to commencement of the 
necessary implementing legislation could raise a real question 
as to whether Australia was meeting its obligations under the 
Convention. 

The principles involved are long established and are neatly 
summarised in the following extract from the relevant 
Guidelines published under the authority of the then Minister 
for Foreign Affairs and Trade in 1987: 

"The Minister for Foreign Affairs cannot recommend to the 
Executive Council that Australia become a party to a 
treaty where the Australian federal or state legal 
position would be at variance with obligations to be 
assumed under the proposed treaty when it enters into 
force for Australia. The Department most concerned with 
the substance of the treaty must be satisfied ... that any 
legislation required for Australia to meet its treaty 
obligations is or will be in place by the time Australia 
consents to be bound by the treaty.'" 

It is for this reason, which I am sure you and your Cammi ttee 
will agree is a substantial one, that the Government does not 
propose to ratify the Convention until the implementing 
legislation is in place. 

Once the implementing legislation is in place you and your 
Committee can be assured that the Government will be moving to 
sign and ratify the Convention as soon as possible. 

I have sent a copy of this letter to the Secretary of your 
Cammi ttee, Mr Argument. 

Yours sincerely 

MICHAEL DUFFY 
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Extract from Standing Order 24 

(1) (a) At the commencement of each Parliament, a Standing Committee for 
the Scrutiny of Bills shall be appointed to report, in respect of the 
clauses of Bills introduced into the Senate, and in respect of Acts of 
the Parliament, whether such bills or Acts, by express words or 
otherwise 

(i) trespass unduly on personal rights and liberties; 

(ii) make rights, liberties or obligations unduly 
dependent upon insufficiently defined 
administrative powers; 

(iii) make such rights, liberties or obligations unduly 
dependent upon non-reviewable decisions; 

(iv) inappropriately delegate legislative powers; or 

(v) insufficiently subject the exercise of legislative 
power to parliamentary scrutiny. 

(b) The Committee, for the purpose of reporting upon the clauses of a bill 
when the bill has been introduced into the Senate, may consider any 
proposed law or other document or information available to it, 
notwithstanding that such proposed law, document or information has 
not been presented to the Senate. 



SENATE STANDING COMMlTIEE FOR THE SCRUTINY OF BJLI.S 

FIFfH REPORT OF 19'Jl 

The Committee has the honour to present its Fifth Report of 1991 to the Senate. 

The Committee draws the attention of the Senate to clauses of the following Bill 

which contains provisions that the Committee considers may fall within principles 

l(a)(i) to (v) of Standing Order 24: 

Albmy-Wodonga Development Amendment Bill 19'Jl 
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ALBURY-WODONGA DEVEWPMENT AMENDMENT Bill, 1991 

This Bill was introduced into the House of Representatives on 13 March 1991 by 

the Minister for Local Government. 

The Bill proposes to amend the Albmy-Wodonga Development Act 1973 to: 

alter the membership of the Albury-Wodonga 

Development Corporation; 

enable the Commonwealth, New South Wales and 

Victorian Corporations to produce one annual report on 

the Albury-Wodonga project, instead of three; 

provide Corporation staff with reciprocal mobility rights 

within the Australian Public Service and with other 

statutory authorities; and 

approve the Albuiy-Wodonga Area Development 

Agreement Amendment Agreement (No. 2). 

The Committee dealt with the Bill in Alert Digest No. 5 of 1991, in which it made 

certain comments. The Minister for Local Government responded to those 

comments in a Jetter dated 16 April 1991. A copy of that Jetter is attached to this 

report. Relevant parts of the response are also discussed below. 
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Prospective commencement 
Subclauses 2 (2), (3) and ( 4) 

In Alert Digest No. 5, the Committee noted that subclause 2(1) provides that 

clauses 1, 2 and 5 of the Bill are to commence on Royal Assent. The Committee 

noted that subclause 2(2) of the Bill provides that clause 18 (which relates to 

mobility of employment between the Albury-Wodonga Development Corporation 

and the Australian Public Service) is to commence on a day to be fixed by 

Proclamation. However, subclause (3) provides that if the commencement of clause 

18 is not proclaimed within six months of Royal Assent, then it is to be repealed. 

The Committee observed that this is in accordance with the requirements of Office 

of Parliamentary Counsel Drafting Instruction No. 2 of 1989. 

The Committee also noted that, pursuant to subclause 2( 4), the remaining 

provisions of the Bill are to commence on a day to be fixed by Proclamation. There 

is no limit on the time within which such a Proclamation must be made, though it 

cannot be made prior to the execution by all three governments of the Agreement 

which is to be approved by clause 5 of the Bill. 

The Committee noted that Office of Parliamentary Counsel Drafting Instruction 

No. 2 of 1989 provides that, as a general rule, the time within which Proclamation 

of an Act or parts of an Act should be made should be limited to six months from 

the Act receiving the Royal Assent. If this is not the case, the Drafting Instruction 

suggests that the Explanatory Memorandum should give reasons why a longer 

period is necessary. 

The Committee observed that, in the present case, the Explanatory Memorandum 

gives no reason for the open-ended Proclamation provision in subclause 2(4). 

Though it is presumably a matter which is connected to the uncertainty as to when 

the Agreement referred to in clause 5 will be executed by the three governments 
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involved, the Committee noted that the Explanatory Memorandum does not say 

this. The Committee suggested that some clarification on this point would be 

helpful. 

The Committee drew Senators' attention to the clause as it may be considered an 

inappropriate delegation of legislative power, in breach of principle l(a)(iv) of the 

Committee's terms of reference. 

The Minister's response gives two reasons for the open-ended Proclamation 

provision: 

First, because of uncertainty as to when the Agreement 
referred to in clause 5 will be executed by New South 
Wales and Victoria and second, because of the desirability 
of the Commonwealth and State complementary 
legislation commencing on the same day. 

The Minister goes on to say: 

For example, in respect of the second reason, there are 
three Albury-Wodonga statutory authorities with common 
membership and conditions, except that members are 
only entitled to remuneration in their capacity as 
members of the Commonwealth's Albury· Wodonga 
Development Corporation. Members' responsibilities and 
remuneration are to change on proclamation of the 
Commonwealth's Act and failure to coordinate 
commencement dates could disrupt management 
arrangements. 

The Committee thanks the Minister for this response and for her assistance with 

the Bill. 

. 96. 

Barney Cooney 
(Chairman) 
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Minister for Local Government 8en,i, S.anding C'II• 

Minister Assisting the Prime Minister for the sfat~s 'iWWoln"J'1' 

senator B Cooney 
Chairperson 
senate Standing Committee 
for the Scrutiny of Bills 

Parliament House 
CANBERRA ACT 2600 

Ooa<~~ 

I refer to the comments in the scrutiny of Bills Digest No. 5 
of 1991 (10 April 1991) concerning the Albury-Wodonga 
Development Amendment Bill 1991. 

The Bill provides an open-ended Proclamation provision for 
most of the Bill for two reasons. First, because of 
uncertainty as to when the Agreement referred to in clause 5 
will be executed by New South Wales and Victoria and second, 
because of the desirability of the Commonwealth and State 
complementary legislation commencing on the same day. For 
example, in respect of the second reason, there are three 
Albury-Wodonga statutory authorities with common membership 
and conditions, except that members are only entitled to 
remuneration in their capacity as members of the 
Commonwealth's Albury-Wodonga Development corporation. 
Members' responsibilities and remuneration are to change on 
proclamation of the Commonwealth's Act and failure to 
coordinate commencement dates could disrupt management 
arrangements. 

Yours sincerely 

PARLIAMENT HOUSE. CANBERRA 2600. AUSTRALIA TEL (06) 277 7240 FAX 106) 2734152 
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Extract from Standing Order 24 

(l) (a) At the commencement of each Parliament, a Standing Committee for 
the Scrutiny of Bills shall be appointed to report, in respect of the 
clauses of Bills introduced into the Senate, and in respect of Acts of 
the Parliament, whether such bills or Acts, by express words or 
otherwise 

(i) trespass unduly on personal rights and liberties; 

(ii) make rights, liberties or obligations unduly 
dependent upon insufficiently defined 
administrative powers; 

(iii) make such rights, liberties or obligations unduly 
dependent upon non-reviewable decisions; 

(iv) inappropriately delegate legislative powers; or 

(v) insufficiently subject the exercise of legislative 
power to parliamentary scrutiny. 

(b) The Committee, for the purpose of reporting upon the clauses of a bill 
when the bill has been introduced into the Senate, may consider any 
proposed law or other document or information available to it, 
notwithstanding that such proposed law, document or information has 
not been presented to the Senate. 



SENATE STANDING COMMl'ITEE FOR TIIE SCRUTINY OF BILLS 

SIXTII REPORT OF 1991 

The Committee has the honour to present its Sixth Report of 1991 to the Senate. 

The Committee draws the attention of the Senate to clauses of the following Bills 

which contain provisions that the Committee considers may fall within principles 

l(a)(i) to (v) of Standing Order 24: 

Customs Tariff (Uranium Concentrate Export Duty) 
Amendment Bill 1991 

Defence Force Superannuation Legislation Amendment 
Bill 1991 

Occupational Superannuation Laws AmendmentBill 1991 

Social Security Legislation Amendment Bill 1991 

Superannuation Supervisory Levy Bill 1991 
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CUSTOMS TARIFF (URANIUM CONCENTRA1E EXPORT DUTY) 
AMENDMENT BILL 1991 

This Bill was introduced into the House of Representatives on 13 March 1991 by 

the Minister for Small Business and Customs. 

The Bill proposes to amend the Customs Tariff (Uranium Concentrate Export 

Dutil Act 1980 to increase the duty on exported uranium concentrate mined in the 

Alligator Rivers Region from $1.15 to $1.30 per kilogram, effective from 

21 February 1990. 

The Committee dealt. with the Bill in Alert Digest No. 5 of 10 April 1991, in which 

it made various comments. The Minister for Small Business and Customs responded 

to those comments in a letter dated 19 April 1991. A copy of that letter is attached 

to this report. Relevant parts of the response are also discussed below. 

Retrospcctivity 
Clause 2 

In Alert Digest No. 5, the Committee noted that clause 2 of the Bill provides that 

the Bill is to be taken to have commenced on 21 February 1990. The Explanatory 

Memorandum refers to this date as being the date of effect of the Customs Tariff 

(Uranium Concentrate Export Duty) Proposal, which was tabled in the Parliament 

on 10 May 1990 in accordance with section 273EA of the Customs Act 1901. The 

Committee noted that that section provides: 

(1) The Minister may, at any time when the Parliament is 
prorogued or the House of Representatives has expired 
by effluxion of time, has been dissolved or is adjourned 
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otherwise than for a period not exceeding 7 days, publish 
in the Gazette a notice that it is intended, within 7 sitting 
days of the House of Representatives after the date of 
the publication of the notice, to propose in the Parliament 
a Customs Tariff or Customs Tariff alteration in 
accordance with particulars specified in the notice and 
operating as from such time as is specified in the notice, 
not being: 

(a) in the case of a Customs Tariff or Customs 
Tariff alteration that could have the effect of 
making the duty payable by any person 
importing goods greater than the duty that 
would, but for that Customs Tariff or Customs 
Tariff alteration, by payable - a time earlier 
than the time of publication of the notice; or 

(b) in any other case - a time earlier than 6 
months before the time of publication of the 
notice. 

(2) Where notice of intention to propose a Customs Tariff or 
a Customs Tariff alteration has been published in 
accordance with this section, the Customs Tariff or 
Customs Tariff alteration shall, for the purposes of this 
Act ( other than section 226) and any other Act, be 
deemed to be a Customs Tariff or Customs Tariff 
alteration, as the case may be, proposed in the 
Parliament. 

While the Committee acknowledged that the retrospectivity which is intended in the 

present case is explicitly authorised by section 273EA, the Committee indicated that 

it was nevertheless concerned that it had taken over 12 months to commence the 

legislative action required to effect the change in tariff. Accordingly, the Committee 

sought the Minister's advice on the reason for this delay. 

The Minister has offered the following information by way of background on this 

matter: 

Changes in rates of customs or excise duty are commonly 
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scheduled to occur at times when the Parliament is not sitting, 
such as the beginning of a financial year. Since Parliament is not 
sitting, notification of the proposed rate change is effected by 
publication in the Gazette, pursuant to sections 273EA of the 
Customs Act 1901 or l60B of the Excise Act 1901. (Your 
Committee has extracted the former provision in the Alert Digest 
under reply). 

When Parliament resumes sitting, a tariff proposal is required to 
be tabled in the House of Representatives within 7 sitting days, 
outlining the proposed change. This legislative mechanism 
facilitates the demand and collection of the proposed rate of duty 
as long as that rate alteration is incorporated in an Act of 
Parliament within 12 months of the tabling of the proposal in the 
House of Representatives or ~ the close of that session of 
Parliament, whichever first happens (paragraphs 226(2)(b) and 
114(2)(b) of the Customs Act 1901 and Excise Act 1901 
respectively, refer). 

It is these latter provisions which allow for the possibility of a rate 
alteration to be in existence without validation for a period of time 
in excess of 12 months. This is so because the relevant time for 
validation runs from the tabling of the proposal in Parliament, not 
from the time the rate alteration was notified in the Gazette. The 
legislation specifically countenances this situation, and in fact, 
caters for it. However, there is nothing untoward with such a time 
lag; a fact which I note your Committee acknowledges by stating 
that this Proposal followed the legislative head of power in the 
Customs Act. 

In relation to the time lag in the present case, the Minister goes on to say: 

Parliament was prorogued on 19 February 1990, which 
necessitated a fresh tariff proposal in the Commonwealth Gazette 
on 21 February 1990 (Gazette No. S46) so that the tariff rate 
increase from $1.15 to $1.30 could be collected. When the 36th 
Parliament commenced sitting, the relevant Proposal was tabled 
in the House of Representatives (ie. on 10 May 1990). That 
tabling was within the 7 sitting days required by section 273EA of 
the Customs Act 1901. Legisiation validating that Proposal has 
therefore to be passed before 10 May 1991 (ie. within 12 months 
of the tabling of the proposal) or action may be commenced in 
terms of section 226 of the Customs Act 1901 for recovery of the 
extra duty collected during that period. 
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The Minister concludes by saying: 

A Customs Tariff (Uranium Concentrate Export Duty) 
Amendment Bill validating the Proposal was not introduced into 
the Parliament during the Budget Sittings 1990 because it was not 
regarded as "essential for passage" Budget legislation. it was 
appropriate therefore to introduce such a Bill in the current 
Autumn Sittings, which has occurred. 

The Committee thanks the Minister for this detailed response. 
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DEFENCE FORCE SUPERANNUATION LEGISLATION AMENDMENT BIIL 
1991 

This Bill was introduced into the House of Representatives on 13 March 1991 by 

the Minister for Defence Science and Personnel. 

The Bill proposes to amend the Defence Force Retirement and Death Benefits Act 

1973 to remove uncertainties about the operation of certain provisions and make 

minor improvements to the closed scheme operating under that Act. The proposed 

amendments are consequent upon the Military Superannuation and Benefits Bill 

1991. 

The Committee dealt with the Bill in Alert Digest No. 5 of 1991, in which it made 

various comments. The Minister for Defence Science and Personnel responded to 

those comments in a letter dated 6 May 1991. A copy of that letter is attached to 

this report. Relevant parts of the response are also discussed below. 

Retrospectivity 
Subclause 2(2) 

In Alert Digest No. 5, the Committee noted that subclause 2(2) of the Bill provides 

that the amendments proposed by subclause 4(1) (which amends certain definitions) 

and clauses 15 (dealing with invalidity benefits payable to certain superannuation 

contributors), 18 (proposing amendments to the Superannuation Act [1976] and the 

Superannuation Act 1990) and 22 (dealing with payment of refunds under the 

Superannuation Act 1990) are to be taken to have commenced on 1 July 1990. The 

Committee noted that while the amendments all appear to operate beneficially on 

individuals, neither the Explanatory Memorandum nor the Minister's Second 
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Reading speech to the Bill offer any explanation of either the need for the 

retrospectivi\y or any indication that the proposed amendments are, in fact, 

beneficial to individuals. The Committee suggested that such an approach would 

be helpful. 

The Minister has provided a detailed explanation of the need for retrospectivity in 

the Bill, which confirms the Committee's views on the effect of the retrospectivi\y 

on individuals. A copy of the explanation is attached to this report for the 

information of Senators. The Committee thanks the Minister for his response and 

for his assistance with the Bill. 
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OCCUPATIONAL SUPERANNUATION lAWS AMENDMENT BILL 1991 

This Bill was introduced into the House of Representatives on 7 March 1991 by the 

Minister Assisting the Treasurer. 

The Bill proposes to: 

provide for the collection of the superannuation 

supervisory levy proposed to be imposed by the 

Superannuation Supervisory Levy Bill 1991; 

make changes concerning the provision of information 

under sections 15F and 15G of the Occupational 

Superannuation Standards Act 1987; 

apply a fee to requests made to the Insurance and 

Superannuation Commissioner under section lSQ; 

allow the Commissioner some discretion in the collection 

of fees for late lodgement of returns; 

correct a technical oversight in the Insurance and 

Superannuation Commissioner Act 1987 relating to 

pooled superannuation trusts; and 

insert a provision in the Income Tax Assessment Act 1936 

that the late lodgement amount of the levy is not tax 

deductible. 

The Committee dealt with the Bill in Alert Digest No. 4 of 1991, in which it made 

various comments. The Parliamentary Secretary to the Treasurer responded to 

those comments in a letter received by the Committee on 8 May 1991. 

Unfortunately, the Committee has not had time to consider the response in detail. 
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Nevertheless, a copy of the letter is attached to this report for the information of 

Senators. Relevant parts of the response are also extracted below. 

Inappropriate delegation of legislative power 
Oause 25 

In Alert Digest No. 4, the Committee noted that clause 25 of the Bill proposes to 

amend section 22 of the Occupational Superannuation Standards Act 1987, which 

sets' out the regulation-making power of that Act. The clause proposes to add three 

further 'matters' in relation to which regulations can be made pursuant to the 

Occupational Superannuation Standards Act. 

The Committee noted that proposed new paragraph 22( e) would allow the 

Governor-General to make regulations providing for exemptions and remissions of 

the levy which is to he paid pursuant to other amendments proposed by this Bill. 

The Committee observed that there is no suggestion of the grounds on which such 

exemptions or remissions might be made. This would be left up to the regulations. 

The Committee noted that, while the regulations would, of course, be disallowable, 

the Parliament would not be able to make any positive input into the content of 

such regulations. 

Accordingly, the Committee drew attention to the clause, as it may be considered 

to constitute an inappropriate delegation of legislative power, in breach of principle 

l(a)(iv) of the Committee's terms of reference. 

The Parliamentary Secretary to the Treasurer has responded as follows: 

I support the general principle that the detail of a tax measure 
should be dealt with by primary legislation to the extent that that 
is an efficient and equitable proposition. However I believe that 
there are good reasons to regard such an approach as being 
neither efficient nor equitable in this instance, and as a 
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consequence the detail of the basic levy amount will be prescribed 
by regulation. In recognition of the circumstances, however, the 
Government has established a number of safeguards in the process 
that leads up to a recommendation for regulations under the Bill. 

While the levy is a tax, in reality the Government has only 
approved a levy which will recover the full costs of the supe1vision 
of superannuation by the Insurance and Superannuation 
Commission. It has not approved the use of the levy for revenue 
raising. 

Consequently the Government's decision binds the Insurance and 
Superannuation Commission to raising no more [than] the full cost 
of supervision, and requires the Commission to consult with the 
Department of Finance in order to establish that cost from year 
to year. 

The Commission is also bound by the Government to consult with 
the superannuation industry on the structure and impact of the 
levy before regulations are recommended. 

The Parliamentary Secretary to the Treasurer goes on to say: 

It is likely that changes will need to be made to the scale of the 
levy to recover the ongoing cost,. both due to increasing monies in 
superannuation and due to decreasing numbers of funds. 
Consultations with the industry will assist this process, but initially 
it will be difficult to accurately establish a scale of levy which will 
both recover no more and no Jess than the cost of supervision, and 
impose upon funds appropriately to the extent of their 
contribution towards the overall cost. It is envisaged that different 
levies may apply to different categories of fund. For instance I 
understand that a different scale of levy is proposed for pooled 
superannuation trusts than will apply to superannuation funds. 

Reasons for setting a statutory limit on the maximum levy at a 
much higher level than will be charged to the large majority of 
funds first, at least the first few years, include that it could well be 
appropriate to charge a particular category of fund a higher levy 
than the others to recover the cost of services provided to that 
category of funds. 
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The Parliamentary Secretary to the Treasurer concludes by saying: 

I am satisfied that it would be efficient and equitable to set out 
the scale of levies in the regulations and allow the Treasurer to 
recommend their amendment when necessary to reflect 
developments and following full consultation as already mentioned, 
rather than incorporating them in the Bill and seeking Parliament's 
approval each time an adjustment is required. 

The House of Representatives has agreed to an amendment to the 
Superannuation Supervisory Levy Bill to require consultation with 
the Association of Superannuation Funds of Australia (ASFA), the 
Life Insurance Federation of Australia (LIFA) and other industry 
bodies as appropriate. Both ASFA and LIFA endorse the 
inclusion of the levy scale in regulations, rather than in the Bill. I 
have also received a letter for ASFA indicating that it endorses 
the [Government's] amendments to the Bill and that extensive 
consultations on the initial scale of the levy have already been 
undertaken. 

The Committee thanks the Parliamentary Secretary to the Treasurer for this 

detailed response. 
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SOCIAL SECURITY LEGISIATION AMENDMENT BIIL 1991 

This Bill was introduced into the House of Representatives on 13 March 1991 by 

the Minister for Aged, Family and' Health Services. 

This omnibus Bill primarily intends to address the following social security concerns: 

scholarship payments awarded from outside Australia; 

exemption of certain funeral bonds from the income and 

assets test; 

recovery by the Commonwealth of social security 

payments from compensation lump sums in spite of 

contrary State or Territory legislation; and 

a protocol between Australia and Canada concerning 

pensions payable to widows covered by the Agreement on 

Social Security. 

The Bill also proposes to effect other minor technical amendments. 

The Committee dealt with the Bill in Alert Digest No. 5 of 1991, in which it made 

various comments. The Acting Minister for Social Security responded to those 

comments in a letter dated 7 May 1991. A copy of that letter is attached to this 

report. Relevant parts of the response are also discussed below. 
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Inappropriate delegation of legislative power 
Subclause 4{b) and (d), clause 8 

In Alert Digest No. 5, the Committee noted that clause 8 of the Bill proposes to 

insert a new section 12AAB into the Social Security Act 1947. If enacted, the clause 

would remove certain overseas scholarships from the definition of 'income' for the 

purposes of the Social Security Act. The Committee noted that subclauses 4(b) and 

( d) propose to make consequential amendments to the interpretation section of the 

Social Security Act. 

The Committee observed that the proposed amendments are to take effect from 

1 September 1990 and that, according to the Explanatory Memorandum to the Bill, 

this was to reflect 'the Government's policy announcement of this initiative'. The 

Committee stated that this was, therefore, an example of what it regards as 

'legislation by press release', whereby the Government announces a legislative 

initiative on a particular date, on the assumption that the legislation will be enacted, 

and then expresses the legislation to operate retrospectively, from the date of the 

announcement. However, the Committee went on to indicate that it would not draw 

attention to the provision on this basis since, among other reasons, the provision 

appeared to be beneficial to individuals. 

However, another aspect of proposed new section 12AAB did cause the Committee 

some concern. The Committee noted that the new provision, in conjunction with 

clauses 4(b) and ( d), would give the Minister the power to decide what were and 

what were not to be 'approved scholarships' for the purposes of the exemption from 

the income test proposed by new section 12AAB. The Committee noted that this 

decision did not appear to be open to scrutiny by the Parliament. Accordingly, the 

Committee suggested that any document which approved such scholarships should, 

at least, be tabled in the Parliament. 
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The Committee drew attention to the provision, as it may be considered an 

inappropriate delegation of legislative power, in breach of principle l(a)(iv) of the 

Committee's terms of reference. 

The Acting Minister has responded as follows: 

I agree with the Committee's suggestion that any approval given 
under new section 12MB should be subject to tabling in 
Parliament. I hope to introduce an amendment in the next session 
of Parliament to put this arrangement in place. 

The Committee thanks the Acting Minister for his response and for indicating that 

the legislation will be amended in accordance with the Committee's concerns. 

Non-reviewable decision 
Clause 19 

In Alert Digest No. 5, the Committee noted that section 178 of the Social Security 

Act lists various decisions pursuant to the Act which are explicitly not open to 

review by the Social Security Appeals Tribunal. The Committee observed that 

clause 19 proposes to add to that list decisions pursuant to subsection 251(1B) of 

the Act, which allows the Minister to give, vary or revoke directions to the 

Secretary of the Department of Social Security concerning the exercise of the 

Secretary's discretion to write-off or waive debts owed to the Commonwealth by 

welfare beneficiaries. 

The Committee noted that, in 1988, it drew attention to the provision which 

inserted the existing power of the Minister to give those directions to the Secretary 

(see Seventeenth Report of 1988 and Second Report of 1989). At that time, the 

Committee noted that while the directions are required to be tabled in the 

Parliament, they are not subject to disallowance. The Committee indicated that it 
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was concerned that these directions are expressed to be binding, not only on the 

Secretary but also on the Social Security Appeals Tribunal or the Administrative 

Appeals Tribunal in reviewing relevant decisions of the Secretary. In view of this 

binding effect, the Committee suggested that the directions should be subject to 

disallowance. This suggestion was not taken up by the Minister or by the Senate. 

In Alert Digest No. 5, the Committee indicated that it remained of the view that 

the directions should be tabled. The Committee noted that this amendment, if 

enacted, would further restrict the possibility of any review of the directions, as it 

would make the Minister's decision to issue, vary or revoke directions immune from 

review. Accordingly, the Committee drew attention to the clause, as it may be 

considered to make personal rights, liberties or obligations unduly dependent on 

non-reviewable decisions, in breach of principle l(a)(iii) of the Committee's terms 

of reference. 

The Acting Minister has responded as follows: 

The position on the general question of review of the subsection 
251(1B) power remains unchanged and the amendment made by 
clause 19 is really just a logical progression of the 1988 decision to 
make subsection 251(1B) not subject to disallowance in 
Parliament. It is necessary that the directions issued by the 
Minister under this provision. are of a binding nature to avoid 
difficulties in reconciling decisions made by review bodies with 
Departmental policy on effective debt management and control. 
The directions only go to the criteria to be applied when waiving 
a debt rather than, for example, outlining cases where waiver is 
barred. 

The Acting Minister goes on to say: 

The system which was in place before subsection 251(1B) was 
enacted was based on administrative criteria flowing from those 
issued by the Minister for Finance to delegates making decisions 
on waiver under the Audit Act 1901. Those criteria, which were in 
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line with those applying in most other Commonwealth 
departments and instrumentalities, were undermined over time by 
varying administrative review decisions. I believe that review 
bodies should not be free to operate in this area according to 
principles of their own devising and therefore the Minister's 
directions under subsection 251(1B) should not be subject to 
review. 

The Committee thanks the Acting Minister for this response. The Committee 

remains of the view that the directions should be subject to disallowance. 
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SUPERANNUATION SUPERVISORY LEVY BILL 1991 

This Bill was introduced into the House of Representatives on 7 March 1991 by the 

Minister Assisting the Treasurer. 

The Bill proposes to effect full cost recovery in relation to the superannuation 

aspects of the Insurance and Superannuation Commission operations by imposing 

a levy on superannuation funds, approved deposit funds and pooled superannuation 

trusts that lodge an annual return with the Insurance and Superannuation 

Commissioner. 

The Committee dealt with the Bill in Alert Digest No. 4 of 1991, in which it made 

various comments. The Parliamentary Secretary to the Treasurer responded to 

those comments in a letter received by the Committee on 8 May 1991. 

Unfortunately, the Committee has not had time to consider the response in detail. 

Nevertheless, a copy of the letter is attached to this report for the information of 

Senators. Relevant parts of the response are also extracted below. 

Inappropriate delegation of legislative power 
Paragraph 6(1)(a) 

In Alert Digest No. 4, the Committee noted that clause 6 of the Bill provides for 

the amount of levy to be paid by superannuation funds, approved deposit funds and 

pooled superannuation trusts in conjunction with the annual return which they 

lodge with the Insurance and Superannuation Commissioner. The Committee noted 

that paragraph 6(1)(a) provides that the 'basic levy amount' is to be ascertained 'in 

accordance with the regulations'. 
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The Committee suggested that the provision raised two possible concerns. First, the 

Committee questioned whether this was an appropriate matter to be left for the 

regulations. The Committee noted that the only guidance on what the regulations 

might contain comes from subclause 6(5), which provides: 

The regulations may provide for different basic levy amounts for 
different classes of funds or unit trusts. 

Second, the Committee suggested that there was a question as to whether this 'levy' 

is more appropriately categorised as a tax. The Committee noted that if this mIB 

more properly categorised as a tax then, clearly, it was a matter which should be 

dealt with by primaiy legislation and not by regulation. 

In making this comment, the Committee accepted that subclause 6( 4) set the 

maximum amount for the basic levy amount at $30,000. The Committee indicated 

that the specification in the legislation of a maximum levy or a formula for 

determining the maximum levy was a factor which generally tended to allay its 

concerns in this regard. However, the Committee noted that in the present case, 

in his Second Reading speech, the Minister stated: 

I expect that the maximum levy imposed by regulation for the first 
year or so of operation would be of the order of $5,000. 

The Committee observed that, if this was so, the maximum levy allowed under 

subclause 6( 4) was significantly higher than the amount which (at least initially) was 

expected to be set, leaving a considerable scope for discretion in regulations 

subsequently made to alter the levy. The Committee indicated that, in all the 

circumstances, it would appreciate some guidance from the Minister on the reason 

that the clause has been drafted in this way. 
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The Committee drew Senators' attention to the clause, as it may be considered to 

constitute an inappropriate delegation of legislative power, in breach of principle 

l(a)(iv) of the Committee's terms of reference. 

The Parliamentary Secretary to the Treasurer has responded in identical terms to 

his response in relation to the Occupational Superannuation Laws Amendment Bill 

1991 (which is discussed elsewhere in this report) . .In relation to the levy/tax matter, 

the Parliamentary Secretary says: 

I should begin by explaining that the Superannuation Supervisory 
Levy Bill 1991 is a tax bill and was recognised as such in the 
second reading speech on its introduction to the Senate. 

I support the general principle that the detail of a tax measure 
should be dealt with by primary legislation to the extent that that 
is an efficient and equitable proposition. However I believe that 
there are good reasons to regard such an approach as being 
neither efficient nor equitable in this instance, and as a 
consequence the detail of the basic levy amount will be prescribed 
by regulation. In recognition of the circumstances, however, the 
Government has established a number of safeguards in the process 
that leads up to a recommendation for regulations under the Bill. 

The Parliamentary Secretary to the Treasurer goes on to say: 

While the levy is a tax, in reality the Government has only 
approved a levy which will recover the full costs of the supervision 
of superannuation by the Insurance and Superannuation 
Commission. It has not approved the use of the levy for revenue 
raising. 

Consequently the Government's decision binds the Insurance and 
Superannuation Commission to raising no more [than] the full cost 
of supervision, and requires the Commission to consult with the 
Department of Finance in order to establish that cost from year 
to year. 

The Commission is also bound by the Government to consult with 
the superannuation industry on the structure and impact of the 
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levy before regulations are recommended. 

The Parliamentary Secretary to the Treasurer says: 

It is likely that changes will need to be made to the scale of the 
levy to recover the ongoing cost, both due to increasing monies in 
superannuation and due to decreasing numbers of funds. 
Consultations with the industry will assist this process, but initially 
it will be difficult to accurately establish a. scale of levy which will 
both recover no more and no less than the cost of supervision, and 
impose upon funds appropriately to the extent of their 
contribution towards the overall cost. It is envisaged that different 
levies may apply to different categories of fund. For instance I 
understand that a different scale of levy is proposed for pooled 
superannuation trusts than will apply to superannuation funds. 

Reasons for setting a statutory limit on the maximum levy at a 
much higher level than will be charged to the large majority of 
funds first, at least the first few years, include that it could well be 
appropriate to charge a particular category of fund a higher levy 
than the others to recover the cost of services provided to that 
category of funds. 

The Parliamentary Secretary to the Treasurer concludes by saying: 

I am satisfied that it would be efficient and equitable to set out 
the scale of levies in the regulations and allow the Treasurer to 
recommend their amendment when necessary to reflect 
developments and following full consultation as already mentioned, 
rather than incorporating them in the Bill and seeking Parliament's 
approval each time an adjustment is required. 

The House of Representatives has agreed to an amendment to the 
Superannuation Supervisory Levy Bill to require consultation with 
the Association of Superannuation Funds of Australia (ASFA), the 
Life Insurance Federation of Australia (LIFA) and other industry 
bodies as appropriate. Both ASFA and UFA endorse the 
inclusion of the levy scale in regulations, rather than in the Bill. I 
have also received a letter for ASFA indicating that it endorses 
the [Government's] amendments to the Bill and that extensive 
consultations on the initial scale of the levy have already been 
undertaken. 
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The Committee thanks the Parliamentary Secretary to the Treasurer for this 

detailed response. 
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7 MAY 1991 

Minister for Small Business and Customs 
The Hon. David Beddall. MP 

Senator Barney Cooney 
Chairman 
Senate Standing Committee for 

the Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

ISe:, • 
lo, ;1,. • 

1 9 APR 1991 

I refer to the Scrutiny of Bills Digest No. 5 of 1991, dated 10 
April 1991, which contained conunents by the Senate Standing 
Committee for the Scrutiny of Bills on the Customs Tariff (Uranium 
Concentrate Export Duty) Amendment Bill 1991. In particular, 
your Committee expressed concern that it has taken over 12 months 
to commence the legislative action reguired to effect the relevant 
change in the tariff rate. 

Changes in rates of customs or excise duty are commonly scheduled 
to occur at times when the Parliament is not sitting, such as the 
beginning of a financial year. Since Parliament is not sitting, 
notification of the proposed rate change is effected by 
publication in the Gazette, pursuant to sections 273EA of the 
Customs Act 1901 or 160B of the Excise Act 1901. (Your Committee 
has extracted the former provision in the Alert Digest under 
reply). 

When Parliament resumes sitting, a tariff proposal is required to 
be tabled in the House of Representatives within 7 sitting days, 
outlining the proposed change. This legislative mechanism 
facilitates the demand and collection of the proposed rate of duty 
as long as that rate alteration is incorporated in an Act of 
Parliament within 12 months of the tabling of the proposal in the 
House of Representatives or before the close of that session of 
Parliament, whichever first happens (paragraphs 226(2)(b) and 
114(2)(b) of the Customs Act 1901 and Excise Act 1901 
respectively, refer). 

It is these latter provisions which allow for the possibility of a 
rate alteration to be in existence without validation for a period 
of time in excess of 12 months. This is so because the relevant 
time for validation runs from the tabling of the proposal in 
Parliament, .!lQJ;. from the time the rate alteration was notified in 

Parliament Hom.e, Canberra, A.C.T. 2600. Telephone: (06) 277 7080 Facsimile: (06) 273 4571 
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2. 

the Gazette. The legislation specifically countenances this 
situation, and in fact, caters for it. However, there is nothing 
untoward with such a time lagi a fact which I note your Conunittee 
acknowledges by stating that this Proposal followed the 
legislative head of power in the Customs Act. 

With· respect to the facts behind the time lag in validating the 
Proposal the subject of this present Customs Tariff (Uranium 
Concentrate Export Duty) Bill, I note the following for the 
Committee's information. 

Parliament was prorogued on 19 February 1990, which necessitated a 
fresh tariff proposal in the Commonwealth Gazette on 21 February 
1990 (Gazette No, S46) so that the tariff rate increase from $1.15 
to $1.30 could be collected. When the 36th Parliament commenced 
sitting, the relevant Proposal was tabled in the House of 
Representatives (ie. on 10 May 1990), That tabling was within the 
7 sitting days required by section 273EA of the Customs Act 1901. 
Legislation validating that Proposal has therefore to be passed 
before 10 May 1991 (ie. within 12 months of the tabling of the 
proposal) or action may be conunenced in terms of section 226 of 
the customs Act 1901 for recovery of the extra duty collected 
during that period, 

A Customs Tariff (Uranium Concentrate Export Duty) Amendment Bill 
validating the Proposal was not introduced into the Parliament 
during/.the Budget Sittings 1990 because it was not regarded as 
"essential for passage" Budget legislation. It was appropriate 
therefore to introduce such a Bill in the current Autumn Sittings, 
which has occurred. 

I trust the above is of assistance to the Committee. 
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Senator Barney Cooney 
Chairman 

MINISTER FOR 

Rt.1.;EIVEU 

7 MAY 1991 
IMott t.:,.u.J·,,t C',lt 

fOf the ktllltll~ Cl 11111 

DEFENCE SCIENCE AND PERSONNEL 
PARLIAMENT HOUSE, CANBERRA, A.C.T. Z60C 

- 6 MAY 1991 

Standing Committee for the Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Sen~' I 

I refer to your Conunittee's Scrutiny of Bills Alert 
Digest No 5 of 1991 regarding the retrospectivity 
provided by subclause 2(2) of the Defence Force 
Superannuation Legislation Amendment Bill 1991, in 
accordance with which subclauses 4(1), 15, 18 and 22 of 
the Bill would have retrospective operation to 1 July 
1991. 

I regret that an explanation of the need for 
retrospectivity was not provided in the explanatory 
memorandum. I enclose an explanation. 

Yours sincerely 

:i?.,,~ 
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DEFENCE FORCE SOPBRANNUATION LEGISLATION AMENDMENT BILL 
1991 

Explanation of need for retrospectivity for clauses 4(1), 
15, 18 and 22 

Members of the Australian Public Service may be 
granted leave without pay in order to undertake defence 
service. Where the defence service to be rendered is 
not less than 12 months continuous full time service, the 
person is reguired to contribute to the Defence Force 
Retirement and Death Benefits Scheme (Defence Force 
Retirement and Death Benefits Act 1973 (DFRDB Act) 
s.17)), When this occurs, the person's liability to 
make contributions to the Superannuation Fund is (with 
certain exceptions) deferred until the person ceases to 
be a DFRDB contributor or ceases to be an eligible member 
of the Superannuation Scheme (Superannuation Act 1976 
(Super Act) s.54(1)), 

2. Where the person ceases to be a DFRDB contributor or 
ceases to be an eligible member of the Superannuation 
Scheme, the deferred contributions become payable to the 
Commissioner for Superannuation (Super Act s.54(1)), 

3. If the person is invalided from the Defence Force, 
the person is not entitled to an invalidity pension under 
the DFRDB Act (DFRDB Act s.36(2)). In the event that 
the person is invalided from the APS as well, invalidity 
benefits become payable under the Super Act. If the 
person died while a DFRDB contributor, a DFRDB pension is 
not payable to the dependants of the person (DFRDB Act 
s.46), Instead , pensions are paid under the Super Act. 
If either the invalidity pension or pension payable to 
the dependants is less than that which would have been 
payable under the DFRDB Act, there is a discretion to 
increase the pension to that higher level (Super Act 
s.117(2)), 

4. In all these cases, contributions not exceeding the 
amount of the deferred contributions under the Super Act 
are paid out of the person's refund of contributions 
under the DFRDB Act (DFRDB Act s.61). 

S. Where, before the person ceases to be a DFRDB 
contributor, the person is invalided from the Australian 
Public Service (APS) with an invalidity pension, the 
invalidity pension is suspended until the person ceases 
to be a OFRDB contributor (Super Act s,117(1)), 
Appropriate provision is also made in respect of a person 
who dies before ceasing to be a DFRDB contributor. 

6. With the introduction of the 1990 public sector 
superannuation scheme, the rules for that scheme make 
provision corresponding to Super Act s.54 (rule 3.1.17), 
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and Super Act s.117 {rule 9,1,8), The Bill makes the 
necessary consequential amendments to the DFRDB Act. 

7. The intention of these provisions is to prevent 
"double-dipping", in this case the acquisition of 
benefits under both schemes in respect of the one period 
of service. In addition, it is intended that the death 
and invalidity cover available be the greater of that 
provided by each scheme. 

8. The provisions of the Super Act {or rules) and the 
DFRDB Act on this matter interlock and require, for their 
effective operation, that related amendments to each 
operate from a common date. It is for this reason that 
the Bill provides for the amendments to the DFRDB Act to 
operate from 1 July 1990, the starting date for the 
Public Service scheme. 

9. It would appear that the effect of the present 
legislation in relation to a person who: 

a. joined the new public sector scheme { ie on or 
after l July 1990); and 

b. was subsequently granted leave to undertake 
defence service for a period of or exceeding 12 
months; and 

c, before the amendments in the Bill come into 
operation, was invalided out of the Defence 
Force or died; 

is that the person { or the person's dependants in the 
case of death) would accrue a right under both the OFRDB 
and public sector schemes. When the amendments came 
into force, the right under the DFRDB scheme would be 
extinguished from the beginning, 

10. It would also appear that, in those cases, and in 
cases where the person ceased to render defence service 
for other reasons before the amendments in the Bill come 
into operation, the persons' s deferred contributions 
under the Super Act could not be paid out of his or her 
contributions under the DFRDB Act, but the person {or the 
person's estate in the case of death) would continue to 
be liable to pay the deferred contributions. 
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SENATOR BOB McMULLAN 
SENATOR FOR THE A.C.T. 
PARLIAMENT HOUSE 
CANBERRA A.C.T. 2600 

Senator B Cooney 
Chairman 

COMMONWEALTH OF AUSTRALIA 

RECEIVED 

8 MAY 1991 
8tnate Slar1dmg C'tlol 

fotthtSe1U1;r,yof ... 

PARLIAMENTARY SECRETARY TO 
THE TREASURER 
Ph 106) 277 3795 
Fax 106) 277 3789 

Standing Commit tee 
Australian Senate 
Parliament House 
CANBERRA ACT 2600 

for the Scrutiny of Bills 

Dear Senator Cooney, 

The Treasurer has asked me to respond on his behalf to Mr 
Argument's letter of 13 March 1991 to the Treasurer's Senior 
Adviser concerning the Committee's comments in the Scrutiny of 
Bills Alert Digest No. 4 of 1991 in respect of the Occupational 
Superannuation Laws Amendment Bill 1991 and the Superannuation 
Supervisory Levy Bill 1991. I apologise for the delay in 
replying. 

I should begin by explaining that the Superannuation Supervisory 
Levy Bill 1991 is a tax bill and was recognised as such in the 
second reading speech on its introduction to the Senate. 

I support the general principle that the detail of a tax measure 
should be dealt with by primary legislation to the extent that 
that is an efficient and equitable proposition. However I 
believe that there are good reasons to regard such an approach 
as being neither efficient nor equitable in this instance, and 
as a consequence the detail of the basic levy amount will be 
prescribed by regulation. In recognition of the circumstances, 
however, the Government has established a number of safeguards 
in the process that leads up to a recommendation for regulations 
under the Bill, 

While the levy is a tax, in reality the Government has only 
approved a levy which will recover the full costs of the 
supervision of superannuation by the Insurance and Superannuation 
Commission. It has not approved the use of the levy for revenue 
raising. 

Consequently the Government's decision binds the Insurance and 
Superannuation Commission to raising no more then the full cost 
of supervision, and requires the Commission to consult with the 
Department of Finance in order to establish that cost from year 
to year. 

• •• 2 
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The Commission is also bound by the Government to consult with 
the superannuation industry on the structure and impact of the 
levy before regulations are recommended, 

It is likely that changes will need to be made to the scale of 
the levy to recover the ongoing cost, both due to increasing 
monies in superannuation and due to decreasing numbers of funds. 
Consultations with the industry will assist this process, but 
initially it will be difficult to accurately establish a scale 
of levy which will both recover no more and no less than the cost 
of supervision, and impose upon funds appropriately to the extent 
of their contribution towards the overall cost. It is envisaged 
that different levies may apply to different categories of fund. 
For instance I understand that a different scale of levy is 
proposed for pooled superannuation trusts than will apply to 
superannuation funds. 

Reasons for setting a statutory limit on the maximum levy at a 
much higher level than will be charged to the large majority of 
funds first, at least the first few years, include that it could 
well be appropriate to charge a particular category of fund a 
higher levy than the others to recover the cost of services 
provided to that category of funds. 

I am satisfied that it would be efficient and equitable to set 
out the scale of levies in the regulations and allow the 
Treasurer to recommend their amendment when necessary to reflect 
developments and following full consultation as already 
mentioned, rather than incorporating them in the Bill and seeking 
Parliament's approval each time an adjustment is required. 

The House of Representatives has agreed to an amendment to the 
Superannuation Supervisory Levy Bill to require consultation with 
the Association of Superannuation Funds of Australia (ASFA), the 
Life Insurance Federation of Australia (LIFA) and other industry 
bodies as appropriate. Both ASFA and LIFA endorse the inclusion 
of the levy scale in regulations, rather than in the Bill. r 
have also received a letter from ASFA indicating that it endorses 
the Governments amendments to the Bill and that extensive 
consultations on the initial scale of the levy have already been 
undertaken. 

. . ,3 

- 128 -



.. 3 .. 

I hope that these comments will assist the Committee's 
understanding of the intentions behind the structure of this 
legislation. 

copy to: 
Mr s Argument 
Secretary 

Treasurer 

Standing Conunittee for the Scrutiny of Bills 
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-7 MAY 1991 
Senator B C Cooney 
Chairman 

• COMMONWEALTH 0,. AUSTRALIA 

RECEIVED 

7 MAY 1991 __ .,.... ........ _ .... 
Acting 
MINISTER ,.Oft SOCIAL HCUPUTY 
19ARLIAMENT HOUSE 
CANl!tEtlftA, A.C,T, 2.CSOO 

Standing Committee 
Australian Senate 
Parliament House 
CANBERRA ACT 2600 

for the Scrutiny of Bills 

Dear Senator Cooney 

On ll April 1991, your Committee's Secretary drew attention to 
the comments on the Social Security Legislation Amendment 
Bill 1991 made by the Committee in its Alert Digest No 5 of 
1991. 

Clauses 4th} <a> and <al soi and {2}. 9. 10 11 12 1a 21 
23 and 25 

The Committee expressed concern over the retrospective effect 
of these clauses. However, as noted, none of the clauses is 
controversial in nature. There is some explanation in the 
Explanatory Memorandum of why it is necessary for each clause 
to operate retrospectively and the Corrunittee has chosen to make 
no further corrunent on this issue. 

Clauses 4 Chl and Cdl and 8 

The Corrunittee notes that the retrospective commencement date of 
these clauses is to reflect the Government's policy 
announcement of the initiative effected by them. There is 
concern that this constitutes a case of "legislation by press 
release". The Committee notes that the initiative has only 
beneficial effects on clients and also that the period between 
the retrospective date of commencement and the introduction of 
the legislation is less than two weeks over the generally 
accepted six month time lag for such cases. I acknowledge the 
Committee's decision to record no objection on this occasion. 

As the Committee points out, new section 12AAB of the ~ 
security Act 1947 (the Act) which is inserted by clause 8 gives 
the Minister the power to approve a scholarship or class of 
scholarships of a certain type for the purpose of an exemption 
from the income test. As drafted, the provision does not 
involve scrutiny by Parliament of the Minister's approval and 
the Committee feels that it may therefore constitute an 
inappropriate delegation of legislative power. I agree with 
the Corrunittee's suggestion that any approval given under new 
section 12AAB should be subject to tabling in Parliament. I 
hope to introduce an amendment in the next session of 
Parliament to put this arrangement in place. 
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Cltrnse 19 

This clause has the effect of adding subsection 251(1B) of the 
Act to the li:,t of provisions which are not reviewable by the 
Social Security Appeals Tribunal (SSAT), Subsection 25l(1B) 
allows the Minister to give, vary or revoke directions to the 
Secretary relating to the wai.ver of recov·ery of debts, 
(Contrary to the Cammi ttee • s interpretation, such directions 
may not extend to the Secretary's related power to write off 
debts.) Making the Minister• s power non-reviewable by the SSAT 
leads the Cammi ttee to express concern over whether personal 
rights, liberties or obligations are made unduly dependent on a 
non-reviewable decision. 

The Committee recalls its previous suggestion when 
subsection 251(1B) was inserted in 1988 that the provision 
should be subject to disallowance, a suggestion which was not 
taken up by Parliament. 

The position on the general guest ion of review of the 
subsection 251(1B) power remains unchanged and the amendment 
made by clause 19 is really just a logical progression of the 
1988 decision to make subsection 251(1B) not subject to 
disallowance in Parliament. It is necessary that the 
directions issued by the Minister under this provision are of a 
binding nature to avoid difficulties in reconciling decisions 
made by review bodies with Departmental policy on effective 
debt management and control. The directions only go to the 
criteria to be applied when waiving a debt rather than, for 
example, outlining cases where waiver is barred. 

The system which was in place before subsection 251(1B) was 
enacted was based on administrative criteria flowing from those 
issued by the Minister for Finance to delegates making 
decisions on waiver under the Audit Act 1901. Those criteria, 
which were in line with those applying in most other 
Commonwealth departments and instrumentalities, were undermined 
over time by varying administrative review decisions. I 
believe that review bodies should not be free to operate in 
this area according to principles of their own devising and 
therefore the Minister's directions under subsection 251(1B) 
should not be subject to review. 

Yours sincerely 

~~ 
BRIAN HOWE 
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MEMBERS OF THE COMMITTEE 
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Senator A. Vanstone (Deputy Chairman) 

Senator V, Bourne 
Senator R. Crowley 

Senator L Macdonald 
Senator N. Sherry 

TERMS OF REFERENCE 

Extract from Standing Order 24 

At the commencement of each Parliament, a Standing Committee for 
the Scrutiny of Bills shall be appointed to report, in respect of the 
clauses of Bills introduced into the Senate, and in respect of Acts of 
the Parliament, whether such bills or Acts, hy express words or 
otherwise 

(i) trespass unduly on personal rights and liberties; 

(ii) make rights, liberties or obligations unduly 
dependent upon insufficiently defined 
administrative powers; 

(iii) make such rights, liberties or obligations unduly 
dependent upon non-reviewable decisions; 

(iv) inappropriately delegate legislative powers; or 

(v) insufficiently subject the exercise of legislative 
power to parliamentary scrutiny. 

(b) The Committee, for the purpose of reporting upon the clauses of a bill 
when the bill has been introduced into the Senate, may consider any 
proposed law or other document or information available to it, 
notwithstanding that such proposed law, document or information has 
not been presented to the Senate. 



SENATE Sf ANDING COMMl'ITEE FOR TI-IE SCRUTINY OF BIUS 

SEVENTI-1 REPORT OF 1991 

The Committee has the honour to present its Seventh Report of 1991 to the 

Senate. 

The Committee draws the attention of the Senate to clauses of the following Acts 

and Bill which contain provisions that the Committee considers may fall within 

principles l(a)(i) to (v) of Standing Order 24: 

Bounty (atric Acid) Act 1991 

Health Insurance (Pathology Services) Amendment Act 
1991 

Training Guarantee (Administration) Amendment Bill 
1991 
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BOUNTY (CITRIC ACID) ACT 1991 

The Bill for this Act was introduced into the House of Representatives on 

14 March 1991 by the Minister for Science and Technology. 

The Act provides bounty assistance in relation to the production of citric acid by 

fermentation. The bounty (to operate from 12 March 1991 to 31 December 1995) 

is to be paid at $700 per tonne in the first year, reducing to $150 per tonne in the 

final year. 

The Committee dealt with the Bill in Alert Digest No. 5 of 1991, in which it made 

various comments. The Minister for Science and Technology responded to those 

comments in a letter dated 9 May 1991. Unfortunately, since the Bill was passed 

by the Senate on 17 April 1991, neither the Committee nor the Senate had the 

opportunity to consider the response prior to the Bill being passed. Nevertheless, 

a copy of the Minister's letter is attached to this report for the information of 

Senators. Relevant parts of the response are also discussed below. 

Inappropriate delegation of legislative power 
Subclauses 15(5) and (7) 

In Alert Digest No. 5, the Committee noted that clause 15 of the (then) Bill 

provided for persons to be registered as producers of bountiable citric acid for the 

purposes of the legislation. The Committee noted that subclause 15(5) provided 

that regulations made under clause 31 may prescribe conditions to be met by 

applicants for registration and that, similarly, subclause 15(7) provided for 

regulations to be made prescribing conditions on the production ofbountiable citric 

acid. 

-136 • 



The Committee noted that the Explanatory Memorandum states that it is 

'proposed' that the regulations setting out registration criteria will 'give effect to the 

following policy conditions': 

that a registered person continue research, 
development and commercialisation of citric 
acid by the high technology production process 
the subject of the present bounty; 

that a registered person contribute to research 
in new product development arising from or 
associated with the fermentation process the 
subject of this bounty; 

that a registered person explore international 
market opportunities for the fermentation 
technology and the product (ie. citric acid); 
and 

that a registered person take all reasonable 
steps to ensure maximum advantage is taken 
from the expertise and know-how associated 
with the development and production of citric 
acid and other new products in Australia by 
suitable licensing, franchising or other 
arrangements. 

While the Committee accepted that this statement gives some guidance on what the 

regulations might contain, the Committee pointed out that though the Parliament 

would have the opportunity to disallow such regulations, there would be no scope 

for the Parliament to make any positive input as to their content. 

In making that comment, the Committee noted that, pursuant to clause 28 of the 

Bill, various decisions made under the Bill would be open to review on the merits 

by the Administrative Appeals Tribunal. In particular, the Committee noted that 

decisions to approve (paragraph 28(1(e)) or cancel (paragraph 28(1)(1)) a 

registration are open to such review. Nevertheless, the Committee indicated that 

it was concerned that the Parliament would not appear to have any opportunity to 
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influence either the content of the regulations setting out the criteria upon which 

registration would be decided or the 'policy conditions' on which those criteria 

would be based. 

Accordingly, the Committee drew Senators' attention to the provisions, as they may 

have been considered an inappropriate delegation of legislative power, in breach 

of principle l(a)(iv) of the Committee's terms of reference. 

The Minister has responded to those comments as follows: 

Conditions of registration are a standard provision in modern Bounty 
Legislation. The conditions are sometimes contained in the principal 
legislation (eg. Bounty (Ships) Act 1989) and sometimes prescribed 
by regulation (eg. Bounty /Photographic Film) Act 1989). In 
situations such as the present, your Committee is concerned that by 
prescribing conditions of registration by regulation, Parliament is 
being denied the opportunity to make any positive input as to their 
content, because its scrutiny over regulations is restricted to 
disallowance, rather than amendment. 

The Minister goes on to say: 

I accept the Committee's concern. Given the unique nature of the 
technology being assisted, however, a more flexible registration 
arrangement was desired than one where all the details are contained 
in principal legislation. 

Given that the bounty is aimed at assisting this new high technology 
process of producing citric acid by the fermentation of carbohydrates 
in air lift fermenters, it was considered essential that certain 
conditions attach to registration. The first condition that the 
Committee mentioned, for example, will ensure that the bounty 
recipient will continue research and development into what is still a 
developing industry. It is clear, however, that the necessity for 
continuing research may cease before the end of the bounty period 
if, for example, commercialisation of citric acid reaches a satisfactory 
optimum. Similarly, the third condition, that the bounty recipient 
explore international market opportunities for the technology and the 
product, may cease to be relevant if sufficient international market 
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opportunities are realised and any more exploration in such markets 
would have a detrimental affect upon the Australian citric acid 
industry. Because of this need for flexibility in administering these 
conditions, it was decided to prescribe the conditions by regulation. 

By referring to the proposed conditions in my Second Reading 
Speech and having the conditions also outlined in the Explanatory 
Memorandum, it was my intention to point the Parliament not only 
to the facility to prescribe conditions by regulation, but also to the 
anticipated conditions. 

The Minister concludes by saying: 

A further matter which your Committee did not raise, but which may 
be of some interest, especially given your Committee's comments on 
the Bill's proposed retrosp, ctivity, is the commencement of the 
regulations prescribing registration conditions. 

If an application for registration is received by the Comptroller not 
later than 30 days after the Royal Assent to the Act, which occurred 
on 24 April 1991, then the registration shall have effect from 12 
March 1991 • the date of the Act's commencement (Subclause 14(4) 
of the Bill. refers). In order to be registered applicants will have to 
comply with certain conditions that are, as outlined above, to be 
prescribed by regulation. The time they have to comply with the 
conditions is at the time of ariulication however, and not from the 
effective starting date of the bounty scheme. Even though the benefit 
of bounty assistance to the producer of bountiable citric acid can be 
made retrospective, the obligations imposed by the regulations 
cannot. Those obligations only commence from the date of 
commencement of the Regulations which occurred on 30 April 1991 
when the relevant Statutory Rules (SR 87 of 1991) were Gazetted. 
I have enclosed for your Committee's information the Federal 
Executive Council documents which accompanied those Regulations. 

Copies of those documents are also attached to this report. The Committee thanks 

the Minister for his detailed response and for his assistance in this matter. 
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HEALTII INSURANCE(PATIIOLOGYSERVICES) AMENDMENT ACT 1991 

The Bill for this Act was introduced into the House of Representatives on 11 April 

1991 by the Minister for Community Services and Health. 

The Act validates certain recommendations made by the Medicare Benefits 

Advisory Committee relating to the payment of Medicare benefits. These 

recommendations were previously denied legal effect as a result of a failure to 

make the necessary Ministerial determinations. 

The Committee dealt with the Bill in Alert Digest No. 6 of 1991, in which it made 

various comments. The Minister for Community Services and Health responded to 

those comments in a letter dated 10 May 1991. Unfortunately, as the Bill was 

passed by the Senate on 17 April 1991, neither the Committee nor the Senate had 

the opportunity to consider the Minister's response prior to the passage of the Bill. 

Nevertheless, a copy of the Minister's letter is attached to this report for the 

information of Senators. Relevant parts of the response are also discussed below. 

Rctrospectivity 
Subclausc 2(2) 

In Alert Digest No. 6, the Committee noted that subclause 2(2) of the (then) Bill, 

would, if enacted, make the amendments proposed by subclauses 4(1) and 5(1) 

retrospective to the dates set out in the various paragraphs of those subclauses. The 

Committee noted that paragraphs 4(1)(a) and (b), for example, were to operate 

retrospectively from 1 January 1980. 
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The Committee noted that the Explanatory Memorandum to the Bill offered the 

following explanation for the retrospectivity: 

From time to time over a period of some years the 
Department issued Medical Benefits Assessment Advices 
based on determinations of the Medical Benefits Advisory 
Committee which purported to make amendments to 
Schedule l or Schedule lA to the Health Insurance Act 
1978. In fact they were ineffective for that purpose but 
were generally acted upon for some time by the 
Department, most relevant medical practitioners and the 
public in general. In particular payments were generally 
made in accordance with the Advices. They related to 
certain pathology tests not dealt with expressly in the 
Schedules. 

The purpose of this Bill is to validate the Advices so that 
claims and payments made in accordance with them will 
become valid and proper, to bring the legislation into line 
with the general practice in fact adopted at that time. 

The Committee noted that the Explanatory Memorandum goes on to state: 

There will be transitional provisions to ensure that no-one 
will be required to make any refund of any payment 
already made as a result of this Bill, to preserve a right to 
additional payment in respect of anyone who, on the basis 
that the amendments contained in the Advices are valid, 
has been underpaid, and to exclude any liability for any 
additional windfall payments to pathologists for the 
procedures covered by the Advices in excess of the 
amounts specified in the Advices. The amount specified 
in the Advices for payment were fIXed on the 
recommendation of the Medical Benefits Advisory 
Committee as proper remuneration for such procedures. 

The Committee also noted that, according to the Minister's Second Reading speech, 

this was a matter which had been and was still the subject of litigation. The 

Committee noted that it had previously expressed concern that legislation could be 

used to determine the outcome of proceedings that were already before the courts. 
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For this reason, the Committee indicated that it would appreciate the Minister's 

advice on the nature and number of the '[fjurther litigation' referred to in his 

Second Reading speech and the likely effect of the Bill (if enacted) on that 

litigation. 

The Minister has responded as follows: 

Only one pathologist challenged in the courts the validity of the 
Medicare Assessment Advices the subject of this Act. The decision 
handed down in that matter will not be affected by this Act. The 
same litigant has, however, brought further proceedings to widen 
greatly the effect of the previous decision and it is these further 
proceedings that have been affected by this Act. 

As I indicated in my speech, this Act preserves the right to additional 
payments for persons who, because of the validation of the advices, 
would be underpaid. More importantly, the Act excludes liability for 
any additional windfall benefits (to pathologists) in excess of the 
amounts specified in the advices. 

The Committee thanks the Minister for this response. 
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TRAINING GUARANTEE (ADMJNISTRATION) AMENDMENT Bill. 1991 

This Bill was introduced into the House of Repmentatives on 11 April 1991 by the 

Minister for Resources. 

The Bill proposes to amend the Training Guarantee (Administration) Act 1990 to 

streamline the operation of that Act. In particular, the Bill proposes to introduce 

the concept of 'outstanding trainers' and to clarify the status and operation of 

Registered Industry Training Agents (RITAs). 

The Committee dealt with the Bill in Alert Digest No. 6 of 1991 in which it made 

various comments. The Minister for Employment, Education and Training 

responded to those comments in a Jetter dated 13 May 1991. A copy of that letter 

is attached to this report. Relevant parts of the response are also discussed below. 

Reversal of the onus of proof 
aauscs 5 and 6 

In Alert Digest No. 6, the Committee noted that clause 5 of the Bill proposes to 

insert new sections llA and I JB into the Training Guarantee (Administration} Act 

1990, to govern the treatment of partnerships and unincorporated associations, 

respectively, for the purposes of that Act. The Committee noted that proposed new 

subclause J1A(4), if enacted, would make an offence against the Act which is 

committed by a partnership an offence committed by each of the partners. The 

Committee noted that, similarly, proposed new subclause 118(5) would make an 

offence committed by an unincorporated association an offence committed by the 

controlling officer or officers of the association. 
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The Committee noted that proposed new subclauses IIA(S) and 118(6), 

respectively, provide that a partner or a controlling officer (as the case may be) can 

raise by way of defence to such an alleged offence that they did not aid, abet, 

counsel or procure the act or omission involved in the offence or that they were not 

in any way knowingly concerned in or party to that act or omission. However, the 

Committee noted that this was a matter to be proved by the partner or controlling 

officer raising the defence. The Committee suggested tha~ as such, it may be 

considered a reversal of the onus of proof, as it is ordinarily incumbent on the 

prosecution to prove all the elements of an offence. 

The Committee noted that, similarly, clause 6 proposes to amend section 12 of the 

Act, which relates to business groups. The Committee noted that, in particular, it 

proposes to replace paragraph 3(b) with a series of new paragraphs, which will 

have the effect of making an offence committed by a business group an offence by 

each of the individual members. The Committee noted that, as witi: the provisions 

to be inserted by clause 5, proposed new paragraph 12(3)(e) provides individual 

members with a defence to such an offence. However, as with those clauses, it is 

for the person raising the defence to prove it. 

While accepting that there may be valid reasons for reversing the onus of proof, the 

Committee stated that it had consistently drawn attention to such provisions. 

Accordingly, the Committee drew attention to the provisions referred to above, as 

they may be considered to trespass unduly on personal rights and liberties, in 

breach of principle l(a)(i) of the Committee's terms of reference. 

The Minister has responded as follows: 

The provisions of subclauses l JA(S) and llB(6) are a statement of 
the liability of partners or controlling officers of bodies corporate in 
accordance with the accepted law in the area of partnership and 
company law respectively. It is necessary, therefore, to provide a 
statutory defence for the 'innocent' partner or officer in order to 
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rebut the presumption. The matters to be proved in the defence, on 
the balance of probabilities, will be peculiarly within the knowledge 
of the defendant and extremely difficult for the prosecution to 
negative. The reversed onus is therefore justified and comes within 
the principles the Co.mmittee applies to these matters. 

The Minister notes that the Committee made comments to this effect in its Tenth 

Report of 1987. 

The Minister goes on to say: 

Further, since the Act is taxation legislation, the proposed onus of 
proof provisions are similar to other taxation laws. In fact similar 
provisions on onus of proof are also found in taxation legislation as 
follows: 

Sections 165 and 166 of the Fringe Benefits Tax 
Assessment Act 1986 

Sections l02AAZG, 221YHZN, and 468 of the Income Tax 
Assessment Act 1936 

Sections 12 and 13 of the Petroleum Resource Rent Tax 
Assessment Act 1987. 

The Committee thanks the Minister for this response. 

General comment 

The Committee raised two further matters by way of general comment. First, the 

Committee noted that the Bill explicitly makes individual members of partnerships 

or business groups or the controlling officers of unincorporated associations liable 

for breaches of the Training Guarantee (Administration) Act 1990. The Committee 

observed that the Act imposes a range of penalties for the various offences set out 

in the Act. 

• 145 • 



The Committee noted that the penalties imposed by the Act range from 

imprisonment (for up to 2 years), to fines (of up to $3000), to the imposition of 

penalty charges. The Committee sought advice from the Minister as to whether the 

imposition of, say, a fine on the members of a partnership individually would lead 

to the imposition, in effect, of a fine equivalent to the total of the fine which would 

be levied on a sole proprietor or a company but multiplied by the number of 

partners held liable, thereby subjecting the partnership to a greater penalty than 

that which would be levied on a sole proprietor or a company. In making this 

request, the Committee noted the effect of proposed new subsections 11A(3) and 

118(4), which would make partners or controlling officers 'jointly and severally' 

liable for any amount payable by the partnership or unincorporated association, as 

the case may be. 

The Minister has responded as follows: 

Where criminal proceedings apply, clearly a penalty by way of 
imprisonment can only be imposed on an individual according to the 
nature and seriousness of the criminal act. 

In case of an offence the liability of each of the partners or 
controlling officers is up to the maximum penalty because each 
partner or controlling officer may individually commit an offence. For 
instance, several partners could each be fined a maximum of $3,000 
for committing the same offence. Since an offence may be committed 
individually, it is appropriate that the individual partner or controlling 
officer be subject to the maximum penalty. The drafting accords with 
this intention and the jointly and severally liable provisions under 
subclauses 11A(3) and 1 lB( 45) are not applicable in regard to fines 
for offences committed by individual partners or controlling officers. 

The Minister goes on to say: 

The provision for each partner or controlling officer to be liable to 
the maximum penalty for an offence ensures that there is an 
adequate and appropriate deterrent against offences under the Act. 
If, for instance, there are many partners involved in an offence, and 
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the courts were only able to fine the partnership a maximum of 
$3,000 in aggregate, there might be little deterrent. The proposed 
provisions give the courts the discretion to deal appropriately with 
each individual according to the seriousness of the offence, with 
scope to impose the maximum penalty where appropriate. The 
existence of a number of offenders and the penalties imposed on 
them would be matters a sentencing court would take into account 
in determining the appropriate penalty in an individual case. 

The Minister concludes by saying: 

The provisions of subclauses 11A(3) and llB( 4), concerning the joint 
and several liability of partners or members, respectively, apply to 
penalty charges imposed under the Act. In other words, where a 
partnership or unincorporated association incurs a penalty in respect 
of a liability arising under the Act, the partners or members, as the 
case may be, are jointly and severally liable for the penalty charges 
involved. 

The Committee thanks the Minister for this response. However, the Committee re­

iterates its understanding that the provision would appear to impose on a multi­

member partnership a higher degree of liability, in monetary terms than that which 

would be imposed on, say, a sole proprietor or a body corporate. 

Finally, the Committee noted that this Bill proposes to make what appear to be 

substantial amendments to a piece of legislation, most of which only came into 

force on I July 1990. The Committee indicated that it was concerned that persons 

upon whom this legislation imposes significant obligations will, already, have to 

refer to at least two separate pieces of legislation (if the Bill is enacted) in order 

to understand those obligations. 

The Minister has responded as follows: 

I note the Committee's concerns that the enactment of the Bill could 
give rise to two separate pieces of legislation (the Act and 
Amendment Act) and this might pose some difficulties for employers 
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understanding their obligations. Arrangements are being made with 
Attorney-General's Department to have a reprint available of the Act 
when the Bill is enacted. 

The Committee thanks the Minister for this response and for his assistance with the 

Bill. 
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Senator Barney Cooney 
Chairman 

.! 
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Senate Standing Conunittee for 
the Scrutiny of Bills 

Parliament House 
CANBERRA ACT 2600 

(f.c.,-'{ 

RECEIVEU 

1 3 HAY 1991 
lenl11 lllr:dlfll C'U• ....... ,_~., .. 

MINISTER FOR SCIENCE ANO TECHNOLOGY 
PARLIAMENT HOUSE 

CANBERRA, A.C.T. 2600 

-9 MAY 1991 

Dear Se~oney ,j 

I refer to the Scrutiny of Bills Alert Digest No. 5 of 1991, dated 
10 April 1991, which contained conunents by the Senate Standing 
Conunittee for the Scrutiny of Bills on the Bounty (Citric Acid} 
Act 1991. In particular, your Conunittee expressed concern that 
the facility to prescribe conditions of registration by 
regulation, rather than principal legislation, could constitute an 
inappropriate delegation of legislative power. 

I regret that I had no opportunity to reply to your Committee's 
concerns to enable inclusion in the Conunittee's Fifth Report of 
1991 of 17 April 1991, especially considering that the Act was 
debated and passed by the Senate on that day. I trust, however, 
that the following will meet the concerns of your Committee as 
outlined in the Scrutiny of Bills Alert Digest mentioned above. 

Conditions of registration are a standard provision in modern 
Bounty Legislation. The conditions are sometimes contained in the 
principal legislation (eg. Bounty (Ships) Act 1989) and sometimes 
prescribed by regulati',n (eg. Bounty (Photographic Film) Act 
19891, In situations such as the present, your Conunittee is 
concerned that by prescribing conditions of registration by 
regulation, Parliament is being denied the opportunity to make any 
positive input as to their content, because its scrutiny over 
regulations is restricted to disallowance, rather than amendment. 

I accept the Conunittee's concern. Given the unique nature of the 
technology being assisted, however, a more flexible registration 
arrangement was desired than one where all the details are 
contained in principal legislation. 

. .. /2 
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2. 

Given that the bounty is aimed at assisting this new high 
technology process of producing citric acid by the fermentation 
of carbohydrates in air lift fermenters, it was considered 
essential that certain conditions attach to registration. The 
first condition that the Committee mentioned, for example, will 
ensure that the bounty recipient. will continue research and 
development into what is still a developing industry. It is 
clear, however, that the necessity f?r continuing research may 
cease before the end of the bounty pe:iod if, for example, 
commercialisation of citric acid reaches a satisfactory optimum. 
Similarly, the third condition, that the bounty recipient explore 
international market opportunities for the technology and the 
product, may cease to be relevant if sufficient international 
market opportunities are realised and any more exploration in such 
markets would have a detrimental affect upon the Australian citric 
acid industry. Because of this need for flexibility in 
administering these conditions, it was decided to prescribe the 
conditions by regulation. 

By referring to the proposed conditions in my Second Reading 
Speech and having the conditions also outlined in the Explanatory 
Memorandum, it was my intention to point the Parliament not only 
to the facility to prescribe conditions by regulation, but also to 
the anticipated conditions. 

A further matter which your Committee did not raise, but which 
may be of some interest, especially given your Committee's 
comments on the Bill's proposed retrospectivity, is the 
commencement of the regulations prescribing registration 
conditions. 

If an application for registration is received by the Comptroller 
not later than 30 days. after the Royal Assent to the Act, which 
occurred on 24 April 1991, then the registration shall have effect 
from 12 March 1991 - the date of the Act's commencement (Subclause 
15(4) cf the Bill refers). In order to be registered applicants 
will have to comply with certain conditions that are, as outlined 
above, to be prescribed by regulation. The time they have to 
comply with the conditions is at the time of application however, 
and not from the effective starting date of the bounty scheme. 
Even though the benefit of bounty assistance to the producer of 
bcuntiable citric acid can be made retrospective, the obligations 
imposed by the regulations cannot. Those obligations only 
commence from the date of commencement cf the Regulations which 
occurred on 30 April 1991 when the relevant Statutory Rules (SR 87 
of 1991) were Gazetted. l have enclosed for your Committee's 
information the Federal Executive Council documents which 
accompanied those Regulations. 

I trust the above is of assistance to the Committee. 

Yours sincere;.y~ ~l-~-
"simonL Crean 
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Departmental No . ...... 12... ........... . 

Executive Council Meeting 

No ......................... ,, .................... . 

Approved in Council 

BILL HAYDEN 

Governor-General 

Filed in !he Records of 
!he Council 

K F DUGGAN 
""··s;;;;;,;.. to the Executive Counal 

MINISTER OF STATE FOR SMALL BUSINESS ~ND CUSTOMS 

2.y1'_. ... !!-.E:i;JJ. .... 19 91 

MINUTE PAPER FOR THE EXECUTIVE COUNCIL 

SUBJECT 

Bounty /Citric Acid) Act 1991 

Bounty (Citric Acid) Regulations 

Recommended for the approval of 
His Excellency the Governor-General 
in Council that, under Section 31 of 
the Bounty /Citric Acid) Act 1991, he 
make Regulations in the attached form. 

tate for 
ss and Customs 
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Statutory Rules 1991 No. 1 

Bounty (Citric Acid) Regulations 

I, THE GOVER.NOR-GENERAL of the Commonweallh of Australia, 
acting with the advice of the Federal Executive Council, make the 
following Regulations under the Bounty (Citric Acid) Act 1991. 

1991. 
BILL HA·, .: .... :" 

Governor-General 

Citation 
1. These Regulations may be cited as the Bounty (Citric Acid) 

Regulations. 

Interpretation 
2. In these Regulations: 

"the Act" means the Bounty (Citric Acid) Act 1991. 
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2 B011niy (Citric Acuf) 1991 Nf>. 

Prcscrib<d conditions (subsections 15 (5) and (1)) 
3. (1) For the purposes of subsection 15 (5) of the Act, the 

following conditions are prescribed: 
(a) the applicant will undertake, or continue to undertake, 

research into, and development and commercialisation of, the 
production in Australia of bountiable citric acid; 

(b) the applicant will contribute to research into the development 
of new products arising from, or associated with, the 
fermentation technology employed in the production of 
bountiable citric acid, with a view to the co:nmercialisation of 
these products in Australia; 

(c) the applicant will explore international market opportunities 
for bountiable citric acid and for the fermentation technology 
employed in the production of bountiable citric acid; 

(d) the applicant will take all reasonable steps to ensure that 
maximum advantage is derived in Australia, by suitable 
licensing, franchising and other arrangements, from the 
expertise and know-how associated with the development of 
the fermentation technology employed in the production of 
bountiable citric acid and with the production of bountiable 
citric acid and related new products. 

(2) For the purposes of subsection 15 (7) of the Act, the 
following conditions are prescribed: 

(a) the registered person has undertaken, and will continue to 
undertake, research into, and development and 
commercialisation of, the production in Australia of 
bountiable citric acid; 

(b) the registered person has contributed, and will continue to 
contribute, to research into the development of new products 
arising from, or associated with, the fermentation technology 
employed in the production of bountiable citric acid, with a 
,iew to the commercialisation of those produ.:ts in Australia; 

(c) the registered person has explored, and v.i\l continue to 
explore, international market opportUnilies for bountiable 
citric acid and for the fermentation technology employed in 
the production of bountiable citric acid; 

(d) the registered person has taken, and will continue to take all 
reasonable steps to ensure that maximum advantage is 
derived in Australia, by suitable licensing. franchising and 
other arrangements, from the expertise and know-how 
associated with the development of the fermentation 
technology employed in the production of bountiablc citric 

CIIAlMOOC,c;.vz:wl,~C'2AAI 
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Bounty (Citric Acid) 1991 No. 3 

acid and wilh the ptoduction of bountisb!e citric acid and 
1elalcd new products. 

NOTE 

1. Notified in the Commonwea.lth of Australia Gaunt ou 1991. 
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EXPLANATORY MEMORANDUM 

Minute No. 17 of 1991 - Minister of State for Small Business and 
Customs 

Subject - Bounty /Citric Acid) Act 1991 

Bounty (Citric Acid) Regulations 

Section 31 of the Bounty /Citric Acid) Act (the Act) provides 
that: 

"The Governor-General may make regulations, not inconsistent 
with this Act, prescribing all matters: 

a) permitted by this Act to be prescribed; or 

b) necessary or convenient to be prescribed fer carrying 
out or giving effect to this Act". 

Background 

Cabinet, by Decision No. 14784 dated 20 Dece~ber 1990, decided to 
provide bounty assistance on the production of citric acid via a 
special high technology production process which involves the 
fermentation of carbohydrates in air lift ferrnenters. Under the 
new Act, bounty is payable to the producer of bountiable citric 
acid (defined as citric acid produced via the fermentation process 
above) on the production of such acid provided that the production 
is carried out in Australia during the bounty period and that the 
producer is, at the time of production, a registered person. 

The Act passed both Houses of Parliament on 17 April 1991 and 
received the Royal Assent last week. 

Registration of persons is dealt with under Section 15 of the Act. 

Subsections 15(5) and 15(7) of the Act provide that the 
regulations may prescribe conditions to be met by an applicant for 
registration (subsection 15(5)) and that the regulations may 
further prescribe conditions to be complied with by a person 
registered under section 15 (subsection 15(7)). 

Proposed Regulation 1: provides that the proposed Regulations 
may be cited as the Bounty (Citric Acid) Regulations. 

Proposed Re2ulation 2: provides that in the proposed regulations, 
"the Act" means the Bounty (Citric Acid) Act 1991. 

Proposed subregulation 3(1): provides that an applicant for 
registration must meet the following conditions: 

a) that the applicant will continue to research, develop and 
apply the fermentation technology the subject of the bounty 
to the commercialisation of citric acid in Australia; 
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2. 

b) that the npplicant will contribute to research in new product 
development arising from or assocLated with the fermentation 
technology the subject of the bounty, with a view to the 
commercialisation of those new products in Australia; 

c) that the applicant will explore international market 
opportunities for the fermentation technology and the 
product ( ie. bountiable citric acid); and 

d) that the applicant will take all reasonable steps to ensure 
maximum advantage is taken from the expertise and know-how 
associated with the development of the fermentation 
technology and the production of bountiable citric acid and 
other new products in Australia by suitable licensing, 
franchise or other arrangements. 

Proposed subregulation 3 ( 2 j: provides that a registered person 
must comply with the following conditions: 

a) that the registered person will continue to research, develop 
and apply the fermentation technology the subject of the 
bounty to the cornmercialisa tion of citric acid in Australia; 

b) that the registered person will contribute to research in new 
product development arising from or associated with the 
fermentation technology the subject of the bounty, with a 
view to the commercialisation of those new products in 
Australia; 

c) that the registered person will explore international market 
opportunities for the fermentation technology and the 
product (ie, bountiable citric acid) and 

d) that the registered person will take all reasonable steps to 
ensure maximum advantage is taken from the expertise and 
know-how associated with the development of the fermentation 
technology and the production of bountiable citric acid and 
other new products in Australia by suitable licensing, 
franchise or other arrangements. 

The Minute recommends that Regulations be made in the form 
proposed. 

Authority: Section 31 of the 
Bounty (Citric Acid\ 
Act 1991 

~/ 
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EXPLANATORY STATEMENT 

BOUNTY /CITRIC ACID,) ACT 1991 

BOUNTY (CITRIC ACID} REGULATIONS 

STATUTORY RULES 1991 NO. 

ISSUED BY THE AUTHORITY OF THE MINISTER OF STATE FOR 
SMALL BUSINESS AND CUSTOMS 

Section 31 of the Bounty /Citric Acid) Act (the Act} provides 
that: 

"The Governor-General may make regulations, not inconsistent 
with this Act, prescribing all matters: 

al permitted by this Act to be prescribed; or 

b) necessary or convenient to be prescribed for carrying 
out or giving effect to this Act". 

Background 

The Government announced in the March Industry Statement its 
decision to introduce legislation into the Parliament to provide 
bounty assistance on the production of citric acid via a special 
high techr.ology production process which involves the fermentation 
of carbohydrates in air lift fermenters. That legislation (the 
Bounty /Citric Acid} Act 1991) was passed on 17 April 1991, and 
the Act received the Royal Assent in the week ending 26 April 
1991. 

Under the new Act, bounty is payable to the producer of bountiable 
citric acid (defined as citric acid produced via the fermentation 
process above) on the production of such acid provided that the 
production is carried out in Australia during the bounty period 
and that the producer is, at the time of production, a registered 
person. 

Registration of persons is dealt with under Section 15 of the Act. 

Subsections 15(5) and 15(7) of the Act provide that the 
regulations may prescribe conditions to be met by an applicant for 
registration (subsection 15(5}} and that the regulations may 
further prescribe conditions to be complied with by a person 
registered under section 15 (subsection 15(7)). 

Regulation 1: provides that the Regulations may be cited as the 
Bounty (Citric Acid) Regulations. 

Regulation 2: provides that in the regulations, "the Act" means 
the Bounty /Citric Acid) Act 1991. 
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2. 

a) that the applicant will continue to research, develop and 
apply the fermentation technology• the subject of the bounty 
to the commercialisation of citric acid in Australia; 

b) that the applicant will contribute to research in new product 
development arising from or associated with the fermentation 
technology the subject of the bounty, with a view to the 
commercialisation of those new products in Australia; 

c) that the applicant will explore, international market 
opportunities for the fermentation technology and the 
product ( ie. bountiable citric acid); and 

d) that the applicant will take all reasonable steps to ensure 
maximum advantage is taken from the expertise and know-how 
associated with the development of the fermentation 
technology and the production of bountiable citric acid and 
other new products in Australia by suitable licensing, 
franchise or other arrangements. 

Subregulation 3(2')": provides that a registered person must comply 
with the following conditions: 

a} that the registered person will continue to research, develop 
and apply the fermentation technology the subject of the 
bounty to the commercialisation of citric acid in Australia; 

b) that the registered person will contribute to research in new 
product development arising from or associated with the 
fermentation technology the subject of the bounty, with a 
view to the commercialisation of those new products in 
Australia; 

c) that the registered person will explore international market 
opportunities for the fermentation technology and the 
product (ie. bountiable citric acid) and 

d) that the registered person will take all reasonable steps to 
ensure maximum advantage is taken from the expertise and 
know-how associated with the development of the fermentation 
technology and the production of bountiable citric acid and 
other new products in Australia by suitable licensing, 
franchise or other arrangements. 

(91 Rl88) 
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MINISTER FOR COMMUNITY SERVICES AND HEAL TH 

Senator B Cooney 
Chairman 
Senate Standing Conunittee for the 

Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

I O MAY 1991 

RECEIVED 

I~ MAY !991 
Stnl!tt S,~,. ,~ i.',:.t 

tor &M sc.. .. ,,,.y cf e.n, 

ParhamentHouse 
CANBERRA ACT 2600 

Telephone: (06) 277 7680 
Facsimile: (06) 273 4126 

HEALTH INSURANCE (PATHOLOGY SERVICES) AMENDMENT ACT NO, 57 
OF 1991 

You have noted the retrospective nature of the Health 
Insurance (Pathology Services} Amendment Act No. 57 of 1991 
('the Act'} passed by both Houses of Parliament and assented 
to by His Excellency the Governor General on 24 April 1991. 
Particularly, you are seeking advice on the nature and number 
of the further litigation referred to in my second reading 
speech and the effect of the Act on that litigation. 

Only one pathologist challenged in the courts the validity of 
the Medicare Assessment Advices the subject of this Act. The 
decision handed down in that matter will not be affected by 
this Act. The same litigant has, however, brought further 
proceedings to widen greatly the effect of the previous 
decision and it is these further proceedings that have been 
affected by this Act. 

As I indicated in my speech, this Act preserves the right to 
additional payments for persons who, because of the 
validation of the advices, would be underpaid. More 
importantly, the Act excludes liability for any additional 
windfall benefits (to pathologists) in excess of the amounts 
specified in the advices. 

Yours sincerely 

f.>,,.1....J~ 
BRIAN HOWE 
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Minister for Employment, Education and Training 
Parliament House. Canberra, ACT, 2600 

Senator B Cooney 
Chairman 
Senate Standing Committee for the 

RECEIVED 

I 3 MAY 1991 

Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

1 0 MAY 1991 

Dear Senator 

I refer to the scrutiny of Bills Alert Digest No 6 of 1991 
c 17 April> concerning sorr.e aspects of the Training Guarantee 
(Administration) Amendment Bill 1991, which was referred to my 
office by Mr Argument on 18 April. 

Bevers a 1 of ooua of proof 

The Conunittee raises questions concerning reversal of the onus 
of proof under clauses 5 and 6 of the Bill. 

Clause 5 proposes the insertion of new Sections llA and llB into 
the Tnd ol ng Guarantee C Adm; ni :;trati on l Act l 990 governing the 
treatment of partnerships and unincorporated associations, 
respectively. The proposed new Sections include provision for 
the treatment of offences against the Act. 

The Committee draws attention to subclauses llA(S) and 11B(6) 
which, respectively, provide that a partner or controlling 
officer Cas the case may be) can raise a defence against an 
alleged offence if the partner or controlling officer proves 
certain specified matters. The Committee notes that this may be 
considered a reversal of the onus of proof, as it is ordinarily 
incumbent on the prosecution to prove all the elements of an 
offence. 

Simi.larly, cluuse 5 includes provision for an offence committed 
by a business. group to be an offence by each of the individual 
members. However, as with the partner or controlling officer 
under clause 5, the onus of proof is placed on the person 
raising the defence. 

The provisions of subclauses llA(S) and 118(6) are a statement 
of the liability of partners or controlling officers of bodies 
corporate in accordance with the accepted. law in the area of 
partnership and company law respectively. It is necessary, 
therefore, to provide a statutory defence for the 'innocent' 
partner or officer in order to rebut the presumption. The 
matters to be proved in the defence, on the balance of 
probabilities, will be peculiarly within the knowledge of the 
defendant and extremely difficult for the prosecution to 
negative. The reversed onus is therefore justified and comes 
within the principles the Committee applies to these matters. 
(See the Committee's 10th Report of 1987.> 
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Further, since the Act is taxation legislation, the proposed 
onus of proof provisions are similar to other taxation laws. In 
fact similar provisions on onus of proof are also found in 
taxation legislation as follows: 

Sections 165 and 166 of the Fringe Benefits Tax Assessment 
Act 1986 

Sections 102AAZG, 221YHZN, and 468 of the Income Tax 
Assessment Act 1936 

Sections 12 and 13 of the Petroleum Resource Rent Tax 
Assessment Act 1987 

Penalties relating to partnerships and unincorporated 
associations 

Also your Committee seeks my advice on the effect of proposed 
new subclauses 11AC3> and 11BC4> in relation to penalties under 
the Act ranging from imprisonment (for up to 2 years>, to fines 
Cof up to $3,000), to the imposition of penalty charges. 
Subclauses 11AC3) and 11BC4>, respectively, provide that 
partners or members are jointly and severally liable for any 
amount payable by the partnership or unincorporated association, 
as the case may be. 

The Committee asks whether each partner or controlling officer 
would be held liable up to a maximum penalty, thus subjecting 
the partnership or unincorporated association to a greater 
penalty than would be levied on a sole proprietor or company. 

Where criminal proceedin~s apply, clearly a penalty by way of 
imprisonment can only be imposed on an individual according to 
the nature and seriousness of the criminal act. 

In case of an offence the liability of each of the partners or 
controlling officers is up to the maximum penalty because each 
partner or controlling officer may individually commit an 
offence. For instance, several partners could each be fined a 
maximum of $3,000 for committing the same offence. Since an 
offence may be committed individually, it is appropriate that 
the individual partner or controlling officer be subject to the 
maximum penalty. The drafting accords with this intention and 
the jointly and severally liable provisions under subclauses 
11AC3> and 11BC4> are not applicable in regard to fines for 
offences committed by individual partners or controlling 
officers. 

The provision for each partner or controlling officer to be 
liable to the maximum penalty for an offence ensures that there 
is an adequate and appropriate deterrent against offences under 
the Act. If, for instance, there are many partners involved in 
an offence, and the courts were only able to fine the 
partnership a maximum of SJ,000 in aggregate, there might be 
little deterrent, The proposed provisions give the courts the 
discretion to deal appropriately with each individual according 
to the seriousness of the offence, with scope to impose the 
maximum penalty where appropriate, The existence of a number of 
offenders and the penalties imposed on them would be matters a 
sentencing court would take into account in determining the 
appropriate penalty in an individual case. 
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The provisions of subclauses 1 lA< 3 > and l 1B( 4 >, concerning the 
joint and several liability of partners or members, 
respectively, apply to penalty cbaraea imposed under the Act. 
In other words, where a partnership or unincorporated 
assoication incurs a penalty in respect of a liability arising 
under the Act, the partners or members, as the case may be, are 
jointly and severally liable for the penalty charges involved. 

Proposed reprint of the Act 

I note the Committee's concerns that the enactment of the Bill 
could give rise to two separate pieces of legislation (the Act 
and Amendment Act> and this might pose some difficulties for 
employers understanding their obligations. Arrangements are 
being made with Attorney-General's Department to have a reprint 
available of the Act when the Bill is enacted. 

Yours 

John 
~~ 

ns 

- 162 -



SENATE STANDING COMMrITEE FOR Tiffi SCRUfINY OF BILLS 

EIGHTH REPORT 

OF 

1991 

29MAY 1991 

ISSN 0729-6258 



SENATE STANDING COMMITfEE FOR THE SCRUTINY OF BJLJ.S 

MEMBERS OF THE COMMITfEE 

Senator B. Cooney (Chairman) 
Senator A. Vanstone (Deputy Chairman) 

Senator V. Bourne 
Senator R. Crowley 

Senator I. Macdonald 
Senator N. Sherry 

TERMS OF REFERENCE 

Extract from Standing Order 24 

(1) (a) At the commencement of each Parliament, a Standing Committee for 
the Scrutiny of Bills shall be appointed to report, in respect of the 
clauses of Bills introduced into the Senate, and in respect of Acts of 
the Parliament, whether such bills or Acts, by express words or 
otherwise 

(i) trespass unduly on personal rights and liberties; 

(ii) make rights, liberties or obligations unduly 
dependent upon insufficiently defined 
administrative powers; 

(iii) make such rights, liberties or obligations unduly 
dependent upon non-reviewable decisions; 

(iv) inappropriately delegate legislative powers; or 

(v) insufficiently subject the exercise of legislative 
power to parliamentary scrutiny. 

(b) The Committee, for the purpose of reporting upon the clauses of a bill 
when the bill has been introduced into the Senate, may consider any 
proposed Jaw or other document or information available to it, 
notwithstanding that such. proposed law, document or information has 
not been presented to the Senate. 



SENATE STANDING COMMITI'EE FOR TIIE SCRUTINY OF BILL5 

EIGHIH REPORT OF 1991 

The Committee has the honour to present its Eighth Report of 1991 to the Senate. 

The Committee draws the attention of the Senate to clauses of the following Bill 

which contains provisions that the Committee considers may fall within principles 

l(a)(i) to (v) of Standing Order 24: 

Student Assistance Amendment Bill 1991 
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STUDENT ASSISTANCE AMENDMENT BJIL 1991 

This Bill was introduced into the House of Representatives on 14 March 1991 by 

the Minister for Higher Education and Employment Services. 

This omnibus Bill proposes to amend the Student Assistance Act 1973 to: 

delete references to competitive postgraduate awards; 

provide that students must give their tax file numbers to 

the Department before being paid assistance; 

change arrangements for late payment charges by 

debtors; 

protect student assistance files from subpoenas by courts 

and tribunals; 

change the annual reporting requirement on the 

operation of the Act; 

provide that decisions of the Student Assistance Review 

Tribunal be available within 10 working days of the 

Tribunal making its decision; and 

provide that Ministerial determinations made under the 

Act are to be tabled in the Parliament and subject 10 

disalJowance. 

The Committee dealt with the Bill in Alert Digest No. 5 of 1991 in which it made 

various comments. The Minister for Higher Education and Employment Services 

responded to those comments in a letter dated 15 May 1991. A copy of that letter 

is attached to this report. Relevant parts of the response are also discussed below. 
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Non-reviewable decision 
Paragraph 14(a) 

In Alert Digest No. 5, the Committee observed that paragraph 14(a) of the Bill 

proposes to replace the current subsection 14(1) of the Student Assistance Act 1973 

with a new subsection 14(1). The Committee noted that new subsection 14(1) 

would, if enacted, allow '[t]he Minister or a prescribed officer' to determine whether 

or not to waive the payment of a late payment charge or interest on overpaid 

amounts. The Committee also noted that any such decision by the Minister or a 

prescribed officer would appear to be immune from review. 

The Committee observed that while the Student Assistance Review Tribunal has 

a general power, pursuant to Part 5 of the Act, to review decisions that are adverse 

to an applicant, the power to review is confined to decisions by an 'authorised 

officer'. Decisions by the Minister or a 'prescribed officer' under proposed new 

subsection 14(1) would, therefore, appear to be immune from review. 

Accordingly, the Committee drew attention to the provision as it may make 

personal rights, liberties or obligations unduly dependent on non-reviewable 

decision, in breach of principle l(a)(iii) of the Committee's terms of reference. 

The Minister has responded as follows: 

Paragraph 14(a) of the present Bill substantially repeats 
existing provisions in the Act, and the issue of non­
reviewability was discussed in relation to the previous 
provisions (see the Committee's Twentieth Report of 
1989, 6 December 1989). I would adopt the comments by 
the then Minister: 

The Government considers that, once an 
overpayment is identified, recovery should 
proceed as expeditiously as possible in a 
similar manner to normal commercial practice. 
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The Bill therefore does not include provision 
for external reviews of decisions relating to the 
recovery of overpayments. 

However, I would add that the Department 
has a strong policy of re-examining a person's 
situation where a debtor wishes to discuss his 
or her case with the Department. 

Further, decisions about the existence or 
amount of an overpayment under the Student 
Assistance Act are reviewable by the Student 
Assistance Review Tribunal (SART) and then 
by the Administrative Appeals Tribunal 
(AAT). Further, it is proposed to introduce 
external appeals for the non-legislated student 
assistance schemes for Aboriginal students. It 
is also proposed to introduce legislation next 
year to bring the Assistance for Isolated 
Children Scheme within the Student 
Assistance Act, and so within the jurisdiction 
of the SART and the AAT. 

A debtor will also be able to seek a review 
under the Ombudsman Act and the 
Administrative Decisions (Judicial Review) 
Act. 

As decisions relating to the recovery of 
overpayments will not be subject to external 
review, the Bill provides (in proposed section 
30H) for Ministerial guidelines on decisions 
concerning the recovery of overpayments. As 
the Second Reading Speech indicated, 
guidelines will be introduced as soon as 
possible relating to the writing off, waiver and 
recovery by instalments of overpayment, and 
to the approval of interest free periods. 

The Minister goes on to say: 

l should perhaps add that the Government remains 
committed to introducing external appeals for the 
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ABSTUDY scheme, although the details are still to be 
finalised. The Government has not introduced legislation 
relating to the Assistance for Isolated Children Scheme as 
the Scheme is currently under review. Unfortunately, the 
Ministerial guidelines have not yet been prepared as my 
Department's debt processing procedures are still being 
established; I have directed that guidelines be finalised as 
a matter of priority. 

The Committee thanks the Minister for this response and trusts that the initiatives 

referred to will proceed as a matter of urgency. 

Provision of tax file numbers 
Clause 17 

In Alert Digest No. 5, the Committee noted that clause 17 of the Bill would, if 

enacted, require an applicant for AUSTUDY or for a special educational assistance 

scheme to supply their tax file number in relation to that application. The 

Committee observed that the provision is similar in effect to provisions which it has 

previously drawn attention to, most recently in Alert Digest No. 9 of 1990 in 

relation to provisions in the Social Security Legislation Amendment Bill 1990. 

The Committee suggested that, as it had observed at that time, while such 

provisions may be seen as necessary to prevent persons defrauding the student 

assistance system, they may also be considered as unduly intrusive upon a person's 

privacy. Accordingly, the Committee drew the provision to Senators' attention as 

it may be considered to trespass unduly on personal rights and liberties, in breach 

of principle l(a)(i) of the Committee's terms of reference. 

The Minister has responded as follows: 
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The proposed requirement is part of a legislative package 
involving data comparison under the Data Matching 
Program (Assistance and Tax) Act 1990. The Government 
appreciates the privacy issues involved, and these have 
been a primaty concern in drafting the legislation. We 
have been careful to ensure that the legislation does not 
go beyond the periodic checks to prevent abuses of the 
assistance and taxation systems. 

I also note in this regard that the majority of the Senate 
Standing Committee on Legal and Constitutional Affairs, 
in its report The Proposed Tax File Number Provisions 
and Data matching Program, concluded that use of the 
tax file numbers in the data matching is appropriate (para 
21, page 9, of the report). 

The Committee thanks the Minister for this response. The Committee notes that 

the Minister has referred the Committee to the report of the Senate Standing 

Committee on Legal and Constitutional Affairs entitled The Proposed Tax File 

Number Provisions and Data matching Program. It is useful to reproduce in full the 

paragraph referred to by the Minister. That paragraph states: 

The [Legal and Constitutional Affairs] Committee is 
aware of much debate concerning the proposed extension 
of use of the tax file number and feels that any extensions 
should only proceed for the most compelling of reasons. 
The Committee is not insensitive to privacy concerns but 
the majority is of the view that the present circumstances 
are such as to warrant the tax file number's use. 

The Committee notes that in the extract reproduced above, the Standing 

Committee on Legal and Constitutional Affairs indicated that extensions to the use 

of the tax file number should only proceed 'for the most compelling of reasons'. 

Further, the Committee notes that the Legal and Constitutional Affairs Committee 

stated that the majority view was that use of the tax file number was warranted in 

'the present circumstances', that is, the circumstances that applied in respect of the 

Bill that that Committee was then considering. 
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General comment 

In Alert Digest No. 5, the Committee noted by way of a general comment that the 

legislation of which this amendment is to form a part is almost impossible to follow. 

The Committee observed that the Student Assistance Act 1973 was re-numbered 

and re-lettered (with effect from 2 January 1990) as a result of section 17 of the 

Student Assistance Amendment Act (No. 2) 1989. The Committee noted that the 

Act has not been reprinted to take account of the re-numbering. The Committee 

observed that since the latest reprint of the Act was published in 1986, in order to 

find the relevant section referred to by this amending Bill, it is necessary to take the 

1986 reprint and manually re-number it, taking into account the several other 

amendments that have been enacted to date. 

The Committee re-iterated the concerns which it expressed in Alert Digest No. 4 

of 1991 (in relation to the Australian Capital Territory (Electoral) Amendment Bill 

1991), individuals have a right to be able to work out what the law is. The 

Committee also noted that in 1947, Lord Justice Scott of the English Court of 

Appeal said: 

[T]here is one quite general question affecting all such 
sub-delegated legislation, and of supreme importance to 
the continuance of the rule of law under the British 
constitution, namely, the right of the public affected to 
know what that law is. (Blackpool Corporation v Locker 
(1948) 1 KB 349, at p361) 

The Committee suggested that though the comment was made in relation to sub­

delegated legislation, the general proposition was, surely, of even greater 

importance in relation. to primary legislation. The Committee observed that, in 

making the comment, Lord Justice Scott noted that, as a matter of law, ignorance 

of the law is no excuse. The Committee stated that if the law is hard to understand 

(as it is here), it does nothing to assist the general public in knowing what the law 
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is. Accordingly, the Committee suggested that the reprinting of the Student 

Assistance Act 1973 be undertaken as a matter of urgency. 

The Minister has responded as follows: 

I accept the Committee's concern on this matter. I have 
written to my colleague, the Attorney-General, to ask that 
a reprint be arranged as soon as possible after the 
present Bill is finalised. 

The Committee thanks the Minister for this response and trusts that the reprinting 

of the Act will proceed as a matter of urgency. 

The Committee notes with approval that this Bill also proposes to give effect to an 

undertaking given by the then Minister in 1989 (see Twentieth Report of 1989, 

pp 438-9) to make Ministerial determinations relating to the manner in which 

student assistance is to be paid subject to review by the Parliament. The relevant 

amendments, which are effected by clauses 6 and 22 of the Bill, provide that, in 

future, such conditions are to be set out in regulations rather than in Ministerial 

determinations. The Committee thanks the Minister for proposing this amendment. 

7 

• 172 • 



The Hon. Peter Baldwin MP 
Minister tor Higher Education and Employmenl Services 

Senator BC Cooney 
Chairman 
Standing Commit tee for the 

Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

RECEIVED 

l ij HAY 1991 

I am writing in response to comments made by the Standing 
Committee for the Scrutiny of Bills on the Student Assistance 
Amendment Bill 1991 ( "the Bill"). The Bill proposes a number 
of amendments to the Student Assistance Act 1973 ( "the Act"). 

Non-reviewable decisions 
Paragraph 14(a) 

The Committee has noted that the Student Assistance Review 
Tribunal will not be able to review decisions whether or not 
to waive the late payment charge or interest on overpaid 
amounts. 

Paragraph 14 (,a) of the present Bill substantially repeats 
existing provisions in the Act, and the issue of non­
reviewability was discussed in relation to the previous 
provisions (see the Committee's Twentieth Report of 1989, 
6 December 1989). I would adopt the comments by the then 
Minister: 

.. The Government considers that, once an overpayment is 
identified, recovery should proceed as expeditiously as 
possible in a similar manner to normal commercial 
practice. The Bill therefore does not include provision 
for external reviews of decisions relating to the 
recovery of overpayments. 

"However, I would add that the Department has a strong 
policy· of re-examining a person's situation where a 
debtor wishes to discuss his or her case with the 
Department. 

Parliament House Canberra ACT 2600 Telephone: (06) 277 7540 
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2. 

"Further, decisions about the existence or amount of an 
overpayment under the Student Assistance Act are 
reviewable by the Student Assistance Review Tribunal 
(SART) and then by the Administrative Appeals Tribunal 
(AAT), Further, it is proposed to introduce external 
appeals for the non-legislated student assistance schemes 
for Aboriginal students, It is also proposed to 
introduce legislation next year to bring the Assistance 
for Isolated Children Scheme within the Student 
Assistance Act, and so within the jurisdiction of the 
SART and the AAT, 

"A debtor will also be able to seek a review under the 
Ombudsman Act and the Administrative Decisions (Judicial 
Review) Act. 

"As decisions relating to the recovery of overpayments 
will not be subject to external review, the Bill provides 
(in proposed section 30H) for Ministerial guidelines on 
decisions concerning the recovery of overpayments, As 
the Second Reading Speech indicated, guidelines will be 
introduced as soon as possible relating to the writing 
off, waiver and recovery by instalments of overpayment, 
and to the approval of interest free periods." 

I should perhaps add that the Government remains committed to 
introducing external appeals for the ABSTUDY scheme, although 
the details are still to be finalised. The ~,overnment has not 
introduced legislation relating to the Assistance for Isolated 
Children Scheme as the Scheme is currently under review. 
Unfortunately, the Ministerial guidelines have not yet been 
prepared as my Department's debt processing procedures are 
still being established; I have directed that guidelines be 
finalised as a matter of priority. 

Provision of tax file numbers 
Clause 17 

The Committee has referred to the privacy issues relating to 
the requirement that applicants for student assistance will 
need to supply their tax file numbers. 

The proposed requirement is part of a legislative package 
involving data comparison under the Data Matching Program 
(Assistance and Tax) Act 1990. The Government appreciates the 
privacy issues involved, and these have been a primary concern 
in drafting the legislation. We have been careful to ensure 
that the legislation does not go beyond the periodic checks to 
prevent abuses of the assistance and taxation systems. 
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I also note in this regard that the majority of the Senate 
Standing Committee on Legal and Constitutional Affairs, in its 
report The Proposed Tax File Number Provisions and Data 
matching Program, concluded that use of the tax file numbers 
in the data matching is appropriate (para 21, page 9, of the 
report). 

General comment 

The Committee added a general note that the Act is difficult 
to follow, because its provisions have been re-numbered and 
re-lettered. The Committee accordingly suggested the Act be 
reprinted as a matter of urgency. 

I accept the Committee• s concern ou this matter. ! have 
written to my colleague, the Attorney-General, to ask that 
a reprint be arranged as soon as possible after the present 
Bill is finalised. 

A'=·=>, 
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SENATE SI'ANDING COMMITfEE FOR THE SCRUTINY OF BILI.B 

MEMBERS OF THE COMMITrEE 

Senator B. Cooney (Chairman) 
Senator A. Vanstone (Deputy Chairman) 

Senator V. Bourne 
Senator R. Crowley 

Senator I. Macdonald 
Senator N. Sherry 

TERMS OFREFERENCE 

Extract from Standing Order 24 

(1) (a) At the commencement of each Parliament, a Standing Committee for 
the Scrutiny of Bills shall be appointed to report, in respect of the 
clauses of Bills introduced into the Senate, and in respect of Acts of 
the Parliament, whether such bills or Acts, by express words or 
otherwise 

(i) trespass unduly on personal rights and liberties; 

(ii) make rights, liberties or obligations unduly 
dependent upon insufficiently defined 
administrative powers; 

(iii) make such rights, liberties or obligations unduly 
dependent upon non-reviewable decisions; 

(iv) inappropriately delegate legislative powers; or 

(v) insufficiently subject the exercise of legislative 
power to parliamentary scrutiny. 

(b) The Committee, for the purpose of reporting upon the clauses of a bill 
when the bill has been introduced into the Senate, may consider any 
proposed Jaw or other document or information available to it, 
notwithstanding that such proposed law, document or information has 
not been presented to the Senate. 



SENATE STANDING COMMfITEE FOR TIIE SCRUTINY OF BILLS 

NJN'IH REPORT OF 1991 

The Committee has the honour to present its Ninth Report of 1991 to the Senate. 

The Committee draws the attention of the Senate to clauses of the following Bills 

which contain provisions that the Committee considers may fall within principles 

l(a)(i) to (v) of Standing Order 24: 

Australian and Overseas Telecommunications 
Corporation Bill 1991 

Export Control Amendment Bill 1991 

Petroleum (Submerged Lands) Amendment Bill 1991 

Social Security (Job Search and Newstart) Amendment 
Bill 1991 

Telecommunications Bill 1991 

Telecommunications (Numbering Fees) Bill 1991 

Telecommunications (Universal Service Levy) Bill 1991 

The Committee advises Senators that, due to the volume of material before the 
Committee at the time that this Report was considered, it has not been able to 
offer any concluded views on the various Ministerial responses contained herein. 
Those responses are, however, reproduced in full for the information of Senators. 
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AUSTRAUAN AND OVERSEAS TELECOMMUNICATIONS OORPORATION 
BILL 1991 

This Bill was introduced into the House of Representatives on 7 May 1991 by the 

Minister for Transport and Communications. 

The Bill proposes to amalgamate Telecom and OTC and to create a new fu11y 

public-owned corporation, the Australian and Overseas Telecommunications 

Corporation. 

The Committee dealt with the Bill in Alert Digest No. 8 of 1991, in which it made 

various comments. The Minister for Transport and Communications responded to 

those comments in a letter dated 27 May 1991. A copy of that letter is attached to 

this report. Relevant parts of the response are also discussed below. 

Definition of 'authorised person' 
Oause3 

In Alert Digest No. 8, the Committee noted that clause 3 of the Bill provides that 

an 'authorised person' is either the Minister or 'a person authorised by the Minister'. 

The Committee noted that there is no limit as to the persons or classes of persons 

whom the Minister may so authorise. Given that an authorised person would be 

able, for example, to certify that a matter is an exempt matter for the purposes of 

Commonwealth, State or Territory taxation ( clause 25), the Committee suggested 

that this might be considered to be a power which should involve limits as to the 

persons to whom it can be delegated. 
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Accordingly, the Committee drew Senators' attention to the provision as it may be 

considered an inappropriate delegation of legislative power, in breach of principle 

l(a)(iv) of the Committee's terms of reference. 

The Minister has responded as follows: 

The Committee's concern needs to be viewed against the 
probability of a certification needing to be provided. The 
need to have a matter formally certified as an exempt 
matter would only arise if there were to be a dispute 
between the AOTC and a taxing authority over whether 
a matter is related to the operation of, or the giving effect 
to, Part 4 of the Bill (AOTC to be successor of Telecom 
and OTC). I expect that as the Parliament's intention in 
providing an exemption from certain Commonwealth, 
State, and Territory taxes in relation to the merging of 
Telecom and OTC is clearly expressed, the probability of 
a dispute arising is extremely low. 

The Minister goes on to say: 

In this regard, you may wish to note that clause 25 is cast 
in similar terms to sections 33 and 34 of the OTC Act 
1946, inserted by section 16 of the OTC (Conversion into 
Public Company) Act 1988. My Department advises that 
no instrument declaring a person to be authorised was 
made under those provisions and, in fact, it has never 
been necessary to specify anything as an exempt matter 
under those provisions as no disputes have arisen. 

Nevertheless, if a dispute did arise between the AOTC 
and a taxing authority, I would not envisage exercise of 
the certifying power other than by myself or the Secretary 
of my Department. 

The Minister concludes by saying: 

I would also point out that the way Clause 25 is 
structured means that the tax exemptions are not open-
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ended. Clearly the further in time from the succession 
date the less sustainable the argument that a matter is 
associated with the succession process. Consequently, the 
Committee need not be concerned that any delegation of 
power will be open-ended. 

The Committee thanks the Minister for this response. 

'Herny VIIl' provisions 
aauses 24 and 27 

In Alert Digest No. 8, the Committee noted that clause 24 of the Bill provides that 

the Australian Overseas Telecommunication Corporation is not to be taken to be 

a public authority. The Committee noted that this means, among other things, that 

the Corporation is not to be entitled to any immunity or privilege of the 

Commonwealth. However, the clause concludes by providing that this exclusion 

applies 

except so far as express provision is made by this Act or 
any other law of the Commonwealth, or by a law of a 
State or of a Territory, as the case may be, or the 
regulations otherwise provide. 

The Committee suggested that the reference to regulations 'otherwise [providing]' 

resulted in the clause being what it would generally regard as a 'Henry VIII' clause, 

as the effect of such a provision would be to allow for the primary legislation to be 

amended by secondary legislation. 

Similarly, the Committee noted that clause 27 of the Bill provides that, subject to 

clause 24, the laws of the Commonwealth are to apply to the Corporation, 

except to the extent that [the Corporation] is exempted 
from the application of a particular law or class or laws 
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by express provision of this Act or the regulations or of 
any other Jaw of the Commonwealth. 

The Committee suggested that this also had the effect of allowing amendment of 

the provisions of the primary Act can, in effect, be amended by regulation. The 

Committee noted that the Explanatory Memorandum to the Bill offers no 

justification for the clauses being drafted in this way. 

Accordingly, the Committee drew attention to the clauses, as they may be 

considered to be an inappropriate delegation of legislative power, in breach of 

principle l(a)(iv) of the Committee's terms of reference. 

The Minister has responded as follows: 

The policy issue raised by the Committee's query relates 
to which Commonwealth, State, and Territory Jaws 
should, or should not, apply to the AOTC. The 
Government gave careful consideration to this question 
being conscious of the need to create, as far as possible, 
a fair basis for the efficient emergence of competition 
between the AOTC and the new second carrier. It agreed 
that Commonwealth administrative, defence, security, 
criminal, and human rights and equal opportunity Jaws 
should apply to the AOTC. 

The Minister goes on to say: 

However, it was not possible, within the time available, to 
identify the implications for the AOTC of all 
Commonwealth legislation which might apply to the 
company. Accordingly, the Government agreed that I 
determine in consultation with other Ministers which 
legislation should apply, and the nature of its application. 
The outcome of my consultations with my Ministerial 
colleagues can therefore be implemented readily via the 
regulation making power. 
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The Minister concludes by saying: 

I also wish to reiterate that the circumstances under 
which exemptions from Commonwealth laws will be 
granted to AOTC are limited. Details were provided in 
the Explanatory Memorandum and in my Second Reading 
Speech. Exemptions will only be provided where that 
exemption raises no significant problems but where the 
cost to the AOTC of complying with the particular 
legislation would be particularly onerous and would result 
in a substantial flow-on to customers; where the 
introduction of competition would be hampered; or where 
an exemption is essential in order to satisfy other 
Government policy objectives. 

As any regulations made to give exemptions to the AOTC 
will be disallowable instruments, the Parliament will be 
able to satisfy itself that the above criteria have been met 
or that there is other good reason for the specific 
exemptions to be granted. 

The Committee thanks the Minister for this response and for his assistance with the 

Bill. 
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EXPORT CONTROL AMENDMENT Bill. 19!11 

This Bill was introduced into the House of Representatives on 11 April 1991 by the 

Minister for Resources. 

The Bill proposes to amend the Export Control Act 1982 to make several 

administrative changes. It also proposes to create two new offences: 

(1) an offence of entering goods for export where export 

conditions have not been complied with; and 

(2) an offence of authorised officers receiving goods or 

services from owners of registered export establishments 

without the written permission of the Secretary. 

The Committee dealt with the Bill in Alert Digest No. 6 of 1991, in which it made 

various comments. The Minister for Resources responded to those comments in a 

letter dated 22 May 1991. A copy of that letter is attached to this report. Relevant 

parts of the response are also discussed below. 

Strict liability offences 
Oause6 

In Alert Digest No. 6, the Committee noted that clause 6 of the Bill proposes to 

insert a new section 7A into the Export Control Act 1982. That proposed new 

section would make it an offence (punishable by imprisonment for up to five years) 

for a person to enter goods for export and falsely represent that any conditions or 

restrictions applicable to the goods have been complied with. 
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Proposed new subsection 7A(l) deals with cases where the export of 'prescribed 

goods' is simply prohibited by the regulations, while proposed new subsection 

7 A(2) deals with prohibitions on the export of 'prescribed goods' to a 'specified' 

place. The Committee observed that, in each case, the offence created appears to 

be one of strict liability, as no proof is required that the person knowingly 

performed the acts constituting the offence. The Committee noted that,. indeed, the 

Explanatory Memorandum to the Bill states: 

It is not a necessary element of the offence that the 
person intends to export the goods. 

The Committee noted that criminal offence provisions normally require proof that 

the person intended to commit the act or acts constituting the offence. By expressly 

deleting this mental element ( commonly referred to as~), the Committee 

suggested that the offences are what it would generally regard as strict liability 

offences. 

Accordingly, the Committee drew attention to the provisions as they may be 

considered to trespass unduly on personal rights and liberties, in breach of principle 

l(a)(i) of the Committee's terms of reference. 

The Minister has responded as follows: 

Proposed section 7A was drafted in this matter to 
maintain consistency with the existing offence provision of 
false trade descriptions in section 15 of the Export Control 
Act 1982, which does not specifically require that the 
offender knows the trade description to be false. 

The Attorney-General's Department has advised that a 
strict liability offence is one which does not have a 'mens 
rea' element. Such an offence is one which can be 
committed in circumstances where the defendant does not 
know or is recklessly indifferent to material facts. 
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Offence provisions do not now have to specify explicitly 
that mens rea needs to be proved by the prosecution. 
Recent court decisions lead to the conclusion that 
statutory silence on the issue of mens rea will generally 
result in the element of f11ens rea being presumptively 
imported into the offence in question. ( eg Sweet v Parsley 
(1970) A.C. 132; Cameron v Holt (1980) 142 C.L.R. 342 
and He Kaw Teh v The Queen (1985) 59 AL.JR 620.) 

The Minister goes on to say: 

Accordingly, to obtain a conviction under the proposed 
offence it will be necessary to prove that the offender had 
an intention to "enter the goods for export". Also it will 
be necessary to prove that the false representation was 
made knowingly. 

The Minister notes the Committee's reference to the Explanatory Memorandum to 

the Bill and to the statement that it is not a necessary element of the offence to 

prove that a person intends to export the relevant goods. The Minister says: 

This statement was included to highlight the distinction 
between the existing offence of 'intent to export' in 
section 8 of the Expon Control Act 1982 and the 
proposed new offence of 'entering for export'. The 
statement referred to indicates that a person can intend 
to 'enter goods for export' even if the person has not 
decided whether the goods are to be exported. This will 
require persons who use the export inspection system to 
comply with the requirements of that system. 

The Committee thanks the Minister for this response and for his assistance with the 

Bill. 

• 187 • 



PETROIEUM (SUBMERGED IANDS) AMENDMENT BIIL 19'Jl 

This Bill was introduced into the House of Representatives on 8 May 1991 by the 

Minister for Resources. 

The Bill proposes to amend the Petroleum (Submerged uinds) Act 1967, to 

streamline the operation of the Act in relation to offshore petroleum. 

The Committee dealt with the Bill in Alert Digest No. 8 of 1991, in which it made 

various comments. The Minister for Resources responded to those comments in a 

letter dated 31 May 1991. A copy of that letter is attached to this report. Relevant 

parts of the response are also discussed below. 

Delegation of power to 'two persons' 
aause 3 

In Alert Digest No. 8, the Committee noted that clause 3 of the Bill proposes to 

insert new section 8H into the Petroleum /Submerged Lands) Act 1967. Proposed 

new section 8H would allow a Joint Authority (which, in respect of each relevant 

State and Territory, consists of the Commonwealth Minister responsible for 

administering the legislation and the Minister's counterpart in the relevant State or 

Territory) to delegate its powers under the Act to 'two persons'. 

The Committee observed that, under the Act, a Joint Authority has wide-ranging 

powers, principally concerned with the granting of permits in relation to exploration 

of the continental shelf. In the light of this, the Committee suggested that it may 

be considered appropriate that the persons or classes of persons to whom the 

power can be delegated should be limited. 
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Accordingly, the Committee drew Senators' attention to the clause, as it may be 

considered an inappropriate delegation of legislative power, in breach of principle 

l(a)(iv) of the Committee's terms of reference. 

The Minister has responded as follows: 

There are no provisions at present in the Petroleum 
(Submerged Lands) Act 1967 (the Act) to allow the 
Commonwealth Minister or his State/NT counterpart to 
delegate Joint Authority (JA) powers. However, section 
15 of the Act enables the Designated Authority to 
delegate "generally or as otherwise provided by the 
instrument of delegation, by writing signed by him" any of 
his powers under the Act, or its subsidiary Acts or 
regulations, other than the power to delegate. 

The bulk of Ministerial decisions relating to the 
administration of offshore petroleum operations involve 
routine procedural matters in which the decision is based 
on well established administrative guidelines. For 
example, in 1989/90, in excess of 300 matters arose that 
required a JA decision under the Act. Of these, 241 
related to the approval and registration of legal 
transactions (eg. transfers and farm-ins) affecting titles. 
The remaining 73 decisions mainly related to inviting 
applications for, or granting, titles. 

The Minister goes on to say: 

All matters requiring a decision which would deviate from 
approved policy, irrespective of whether the category of 
decision had been delegated to officials, are to be 
retained for Ministerial approval as are all decisions 
involving the award, renewal or cancellation of titles. The 
proposed amendment will also ensure that, in the case 
that there is any disagreement between the two 
Commonwealth and State officials empowered, the 
decision will need to be made by the two Ministers 
comprising the Joint Authority. A senior official 
responsible for administration of the Act is intended to be 
the Commonweallh Minister's delegate while a similar 
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official is expected to act as the State/NT Minister's 
delegate. 

The Minister concludes by saying: 

The amendment will reduce the need for Ministers to be 
involved in purely administrative matters while ensuring 
that they retain decision-making powers over all policy 
matters. The amendment should result in quicker 
decision-making and therefore savings to industry. 

All State and Northern Territory Ministers involved in 
Joint Authorities support the proposal. Also, the Joint' 
nature of the proposed delegation, requiring the 
concurrence of both State/NT Ministers and the 
Commonwealth Minister, provides an additional safeguard 
not available in most other legislation. 

The Committee thanks the Minister for this response and for his assistance with the 

Bill. 
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SOCIAL SECURITY (JOB SEARCH AND NEWSfART) AMENDMENT BIIL 
1991 

This Bill was introduced into the House of Representatives on 18 April 1991 by the 

Minister Representing the Minister for Social Security. 

The Bill proposes to abolish the unemployment benefit and job search allowance 

and replace them with two new components: 

(1) a short-term job search allowance, available to 

unemployed persons under 18 years of age and persons 

over 18 who have been registered as unemployed for less 

than 12 months; and 

(2) a newstart allowance for persons 18 years of age and over 

who have been registered as unemployed for more than 

12 months. 

The Committee dealt with the Bill in Alert Digest No. 7 of 1991 in which it made 

various comments. The Minister for Social Security responded to those comments 

in a letter dated 30 May 1991. A copy of that letter is attached to this report. 

Relevant parts of the response are also discussed below. 

Provision of tax file numben 
Cause 7 - proposed new sections 527, 528, 609 and 610 

In Alert Digest No. 7, the Committee noted that clause 7 of the Bill proposes to 

repeal and replace Parts 2.11 and 2.12 of the Social Security Act 1991. The 
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Committee noted that those new Parts include requirements to provide tax file 

numbers in relation to job search allowances and newstart allowances. The 

Committee noted that, in addition, proposed new sections 528 and 610 would 

require an applicant for such an allowance to provide their partner's tax file 

number also. 

The Committee observed that the provisions are similar in effect to provisions 

which the Committee has previously drawn attention to, most recently in Alert 

Digest No. 5 of 1991 in relation to provisions in the Student Assistance Amendment 

Bill 1991. As the Committee observed at that time, while such provisions may be 

seen as necessary to prevent persons defrauding the social security system, they may 

also be considered as unduly intrusive upon a person's privacy. Accordingly, the 

Committee draws the provisions to Senators' attention as they may be considered 

to trespass unduly on personal rights and liberties, in breach of principle l(a)(i) of 

the Committee's terms of reference. 

The Minister has responded as follows: 

The data-matching program is authorised by the Data­
matching Program /Assistance and Tax) Act 1990. The 
collection of TFN's from recipients and partners of 
recipients of the current job search allowance and 
unemployment benefit is sanctioned by the Social Security 
Act 1947 (the 1947 Act). This policy has been carried 
across into new Parts 2.11 and 2.12 of the Bill for the 
same reasons as were applicable when the data-matching 
program was first introduced from 1 January 1991. 

Job search allowance and newstart allowance are to be 
income tested; that is, the rate of payment for which a 
person is qualified is dependent on what income he or 
she receives. For members of a couple, the partner's 
income is also taken into account. 
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The Minister goes on to say: 

The Government decided some time ago to introduce a 
data-matching program in which the income information 
people disclose to paying agencies such as the 
Department of Social Security is to be checked 
automatically against the income information they disclose 
to the Australian Taxation Office (ATO) and other paying 
agencies. For this to be done efficiently and to prevent 
persons defrauding the social security system, the TFNs 
of both the recipient and his or her partner can be 
required. 

The Minister concludes by saying: 

It should also be noted that these provisions would 
provide an opportunity for my Department to assist many 
of its clients who currently have problems with TFN 
provisions. Some individuals, for example, have difficulty 
in obtaining a TFN because of proof of identity 
requirements. These provisions would allow my 
Department to act as agent for the ATO to assist clients 
who have difficulty in obtaining a TFN by accepting 
applications on behalf of the ATO and conducting the 
necessary proof of identity checks. As my Department 
currently conducts its own proof of identity checks, this 
would not constitute any increased intrusiveness from the 
client's point of view. Indeed, disabled people, persons 
with language difficulties and new entrants to the 
workforce, eg school leavers, should all find benefit in my 
Department's involvement in the TFN application 
process. 

The Committee thanks the Minister for this response. 
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Non-rcviewable decisions 
aause 13 

In Alert Digest No. 7, the Committee noted that clause 13 of the Bill proposes to 

amend section 1250 of the Social Security Act 1991. Section 1250 provides that 

certain decisions under the legislation are not subject to review by the Social 

Security Appeals Tribunal. The Committee noted that clause 13 proposes to add 

three further decisions to the list. They are: 

a) a decision (pursuant to proposed new subsection 23(4A)) 

by the Employment Secretary to approve an 'allowance 

category'; 

b) a decision (pursuant to proposed nLw subsection 606(2)) 

by the Secretary to approve the terms of a Newstart 

Activity Agreement; and 

c) a decision by the Employment Secretary under a 

provision dealing with the approval of a course or labour 

market program. 

The Committee stated that principle l(a)(iii) of its terms of reference require it to 

draw attention to provisions which make personal rights, liberties and/or obligations 

unduly dependent on non-reviewable decisions. With that in mind, the Committee 

indicated that it would appreciate some assistance from the Minister on the need 

for these decisions to be immune from review and the likely impact of such 

immunity on would-be applicants for review. 

The Minister has provided an explanation as to the need for non-rcviewability in 

each case. In relation to clause 13(a), which deals with approvals of allowance 

categories, the Minister says: 
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Clients are normally registered in an "allowance category" 
called "unemployed awaiting place (UAP)" unless they are 
not unemployed and merely seeking to change jobs, or 
seeking part-time or casual work in which case they are 
registered in the categories of "improved position (IP)" or 
"other employment (OE)". The UAP category is currently, 
and will after 1 July 1991 be, an approved category for 
the purposes of qualification for job search allowance and 
newstart allowance. The other categories are not 
approved allowance categories for obvious reasons. 

Persons who apply for. job search allowance are always 
registered as "unemployed awaiting placement". 

The Minister goes on to say: 

It should also be stressed that the decision to approve an 
allowance category is one that determines an appropriate 
type of CES registration relevant for qualification 
purposes rather than a determination in respect of which 
category an individual is registered. 

The Committee thanks the Minister for this response. 

In relation to paragraph l3(b ), the Committee indicated that, in particular, it would 

appreciate the Minister's advice as to the effect which the immunity from review 

would have in relation to Newstart Activity Agreements under proposed new 

section 606. The Committee noted that though the proposed new section refers to 

the arrangement between the Department and the applicant as an 'agreement', it 

appears that an applicant for a newstart allowance would have no opportunity to 

negotiate the terms of such an agreement. They could, of course, decline to sign the 

agreement. However, the Committee noted that this would, presumably, result in 

the allowance being denied. The Committee sought the Minister's advice as to 

whether, in fact, an opportunity would exist for an applicant to question the terms 

of a Newstart Activity Agreement. 
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The Minister has responded as follows: 

An amendment was moved by the Government in the 
House of Representatives to omit proposed paragraph 
1250(1)(ca) from the Bill. The effect of the Government 
moved amendment is that the terms of a Newstart 
Activity Agreement will be subject to review by the SSAT. 

The Committee thanks the Minister for this response and notes that the 

amendment moved in the House addresses the Committee's concerns about the 

clause. 

In relation to the Committee's comments in relation to the proposed non­

reviewability of approvals by the Employment Secretary of courses on labour 

market programs, the Minister says: 

The Employment Secretary is, and has been, responsible 
for applying labour market program eligibility criteria, 
approved by the "Employment Minister", which are not 
currently subject to the Social Security Act 1947 and 
should not be subject to the 1991 Act. 

Courses not approved by the Department of 
Employmen~ Education and Training (DEET), although 
not subject to these eligibility criteria, need to be assessed 
by the Employment Secretary as likely to improve the 
person's prospects of obtaining suitable paid work or to 
assist the person in seeking paid work. Given the 
expertise of relevant officers of DEET in assessing labour 
market prospect enhancement capacity, this determination 
is best made by the Employment Secretary. 

The Committee thanks the Minister for this response. 
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General comment 

In Alert Digest No. 7, by way of a general comment, the Committee noted that this 

Bill seeks to amend a piece of legislation which only passed both Houses of the 

Parliament on 10 April 1991. The Committee noted that the amendments proposed 

are both complicated and substantial. Given that a primary object of the Principal 

Act was to make the social security legislation easier to comprehend, the 

Committee suggested that it was unfortunate that this piece of amending legislation 

has been necessary so soon after the passage of the Principal Act. 

The Minister has responded as follows: 

The Social Security Act 1991 was introduced into the 
House of Representatives late in the Budget Sittings 1990 
and incorporated a plain English version of the 1947 Act 
as it stood after the Autumn Sittings 1990. 

The Bill gives legislative effect to the Newstart strategy 
announced in the Treasurer's Economic Statement in 
February 1990. 

I suggest that the timing of the Bill is in fact fortunate in 
that complicated and substantial provisions contained in 
the Bill can be presented using the more understandable 
and better structured format of the 1991 Act. 

The Committee thanks the Minister for this response. The Committee welcomes 

the presentation of the amendments in a more understandable and better 

structured format and, indeed, commends the efforts of the Minister and his 

Department in this regard. Nevertheless, it is unfortunate that the effect of the 

amendments will be to require that two separate pieces of legislation be consulted 

in order to ascertain the applicable law in certain cases. 
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TELECOMMUNICATIONSBIU,1~1 

This Bill was introduced into the House of Representatives on 7 May 1991 by the 

Minister for Transport and Communications. 

The Bill proposes to repeal and replace the Telecommunications Act 1989, to 

provide the general regulatory framework for the provision of telecommunications 

facilities and services in Australia. 

The Committee dealt with the Bill in Alert Digest No. 8 of 1991 in which it made 

various comments. The Minister for Transport and Communications responded to 

those comments in a Jetter dated 27 May 1991. A copy of that Jetter is attached to 

this report. Relevant parts of the response are also discussed below. 

'Herny vnr provision 
Oause 11 

In Alert Digest No. 8, the Committee observed that Division 2 of Part 2 of the Bill 

deals with the boundaries of telecommunications networks. Qause 11 provides: 

(1) The regulations may make provision for or in 
relation to: 

(a) defining the boundaries of a telecommunications 
network; or 

(b) determining the equipment, lines and other facilities 
that are to be taken to be beyond, or not beyond, the 
boundaries of a telecommunications network. 

(2) Regulations in force because of subsection (1) 
have effect despite anything in this Division. 
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The Committee suggested that the effect of subclause 11(2) is to allow the 

regulations to amend the operation of provisions in Division 2. The Committee 

indicated that, as such, it is what it would generally regard as a 'Henry VIII' clause, 

because it would permit the primary' legislation to be amended by subordinate 

legislation. 

The Committee noted that the Explanatory Memorandum offers two reasons for 

allowing this 'latitude' to the regulations: 

First, network interfaces can be technical complex [sic], 
involving rapidly changing technology. In such 
circumstances, it may become necessary to modify the 
application of the provisions, or to create new classes of 
end facilities. 

The second reason for the latitude in regulation making 
power is to enable effect to be given to the Government's 
decision announced by the Minister for Transport and 
Communications on 17 April 1991 that from 1 July 1993 
the [network termination point] would be the property 
boundary. 

The Committee indicated that it was puzzled by the second limb of the justification. 

The Committee suggested that, if it had interpreted the statement correctly, the 

clause was necessary in order to provide a mechanism in the Bill to enable the 

amendment of the Bill in two years time, in order to give effect to an initiative 

which is to operate from that time. That being so, the Committee stated that it 

found it difficult to understand why such an amendment could not be effected by 

primary legislation rather than by regulation. Accordingly, the Committee sought 

some clarification from the Minister on the matter. 
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The Minister has responded as follows: 

The Government has announced (see my attached press 
release of 17 April 1991) that from 1 July 1993 it intends 
the network boundary for new telephone services to be 
the property boundary, unless the customer contracts with 
a licensed carrier to supply an alternative NTP within the 
property. 

However, it is not possible to include the alternative 
formulation in the legislation at this stage since placing 
the network boundary at the property boundary is likely 
to be a complex technical matter. 

The Minister goes on to say: 

In the event that implementation of the 1993 decision 
leads to a total conceptual reworking of the approach in 
the bill towards network boundaries, I agree that it would 
be appropriate to seek amendment of the primary 
legislation. However, at this stage, I consider that a 
regulation-based approach provides the right balance 
between flexibility and Parliamentary oversight. It may be, 
for instance, that giving effect to the decision only 
involves some technical additions to the framework of the 
existing provisions, particularly given that the decision 
only relates to nm;: services with little practical effect on 
the great majority of e~isting subscribers. 

The Minister concludes by saying: 

In any case, the first element of the explanation given in 
the Explanatory memorandum still applies and, in my 
view, provides sufficient justification by itself for a 
significant regulation-making power in this area. 

The Committee thanks the Minister for this response. 
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Non-reviewable decisions 
Clauses 57 and 60 

In Alert Digest No. 8, the Committee noted that clause 56 of the Bill provides that 

an eligible corporation (as defined) may apply to the Minister for a general 

telecommunications licence or a public mobile licence. Qause 57 would allow the 

Minister to either grant a licence or to refuse or defer an application. Subclause 

57(1 )(b) would give the Minister an 'absolute discretion' to either grant a licence 

or refuse an application. Further, subclause 57(3) provides: 

Despite any other law, the Minister need not give reasons 
for a decision under this section. 

The Committee noted that the Explanatory Memorandum acknowledges that this 

clause excludes the operation of section 13 of the Administrative Decisions (Judicial 

Review) Act 1977, which, in certain circumstances, gives individuals a right to 

obtain reasons for decisions made that affect them. 

The Committee noted that, similarly, clause 60, which deals with applications to 

transfer a licence, would give the Minister an 'absolute discretion' to either grant 

or refuse such an application. Subclause 60( 4) also provides that the Minister need 

not give reasons for such a decision. 

The Committee drew Senators' attention to the provisions as they may be 

considered to make personal rights, liberties or obligations unduly dependent on 

non-reviewable decisions, in breach of principle l(a)(iii) of the Committee's terms 

of reference. 

The Minister has responded as follows: 

As the Committee notes, clauses 57 and 60 do grant the 
Minister a wide discretion in the grant and transfer of 
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carrier licences. There are several reasons for this. 

First, the grant of carrier licences is likely to be a long 
and complex process. The grant of one of the licences is 
linked closely to the sale of AUSSAT which involves a 
lengthy tender process. It would introduce a great deal of 
additional uncertainty and complexity into (and therefore 
jeopardise the successful completion of) that process if 
Ministerial decisions on the grant of licences were likely 
to be open to anything other than judicial review. 

Second, the licensing of new carriers is related closely to 
the Government's objective of establishing network 
competition as quickly as possible. If the Minister's 
licensing decisions were open to full review on their 
merits, this might slow down significantly network rollout 
by a newly selected carrier, until the selected carrier was 
satisfied that the review processes had run their course. 

Third, when network competition has been more firmly 
established, licensing decisions should become more 
"normal". The bill contemplates the possibility of licensing 
decisions ultimately being delegated to AUSTEL ( clause 
61 ). Where AUSTEL exercises a delegated licensing 
power, AUSTEL does not have the same protection from 
scrutiny of its decisions. 

The Committee thanks the Minister for this response and for his assistance with the 

Bill. 
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TELECOMMUNICATIONS (NUMBERING FEES) BIIL 1991 

This Bill was introduced into the House of Representatives on 7 May 1991 by the 

Minister for Transport and Communications. 

The Bill proposes to provide for the payment of fees in relation to the allocation 

of numbers for public telecommunications services. 

The Committee dealt with the Bill in Alert Digest No. 8 of 1991 in which it made 

various comments. The Minister for Transport and Communications responded to 

those comments in a letter dated 27 May 1991. A copy of that Jetter is attached 10 

this report. Relevant parts of the response are also discussed below. 

Fees for allocation of 'special numbers' 
- inappropriate delegation of legislative power 
aauses 5 and 7 

In Alert Digest No. 8, the Committee noted that clause 5 of the Bill provides: 

There is payable to the Commonwealth, by a person to 
whom a number is to be allocated under section 242 of 
the Telecommunications Act 1991, in respect of the 
allocation of that number, the additional fee (if any) 
worked out as set out in the regulations. 

The Committee noted that while the heading to the clause is 'Fees for allocation 

of "special" numbers', there did not appear to be anything in the body of the Bill 

to prevent the application of an additional fee to l!l! subscribers. In this context, the 

Committee noted that, pursuant to subsection 13(3) of the Acts Interpretation Act 

1901, a heading is not a part of an Act. 
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In relation to this clause, the Explanatory Memorandum states: 

This clause allows for the determination under the 
regulations of an additional fee for the allocation by 
AUSTEL of a number under section 242 of the 
Telecommunications Act 1991. Where an additional fee 
for a number is to be determined or worked out in 
accordance with the procedure set out in the regulations 
that additional fee is payable to the Commonwealth by a 
person to whom the number is allocated by AUSTEL 
under section 242 of the Telecommunications Act 1991. 

The Minister's Second Reading speech on the Bill states: 

The bill provides for different levels of fees to be charged 
for ordinary and 'special'' numbers. 

The Committee suggested that, while they are not part of the Bill, the heading, the 

Explanatory Memorandum and the Minister's Second Reading speech could, of 

course, be used as extrinsic aids to the interpretation of the provision pursuant to 

section ISAB of the Acts lntemretation Act. That section provides that if 

(i) (a] provision is ambiguous or obscure; or 

(ii) the ordinary meaning conveyed by the text of 
[a] provision taking into account its context in 
the Act and the purpose or object underlying 
the Act leads to a result that is manifestly 
absurd or is unreasonable, 

certain 'extrinsic material' can be used to help determine the meaning of the 

provision. The heading, the Explanatory Memorandum and the Second Reading 

speech are all explicitly contemplated as extrinsic aids to the interpretation of a 

provision (see subsection 15AB(2), especially paragraphs (a), (e) and (f)). The 

Committee suggested, however, while this provision might assist a subscriber who 

attempted to challenge the imposition of an additional fee in respect of an 
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'ordinary' number, it seems preferable that the intent of the provision be manifested 

in the legislation itself. 

In this regard, the Committee noted that clause 7 of the Bill would, if enacted; 

allow the Governor-General to make regulations for the purposes of clause 5. The 

Committee noted that, among other things, these regulations can fix fees for the 

purposes of that clause. The Committee also noted that, unlike clause 6, which sets 

a limit of $2000 on fees to be f,xed by regulation for allocation of 'ordinary' 

numbers pursuant. to clause 4, there is no limit on the fee that can be set for a 

'special' number. The Committee indicated that, as such, this was what it would 

generally regard as an inappropriate delegation of legislative power, as it would give 

an unfettered discretion to the Governor-General ( acting with the advice of the 

Executive Council) as to the level ofthe fees to be set. 

Given the uncertainty which the Committee had identified concerning the operation 

of clause 5, it drew Senators' attention to the provisions, as they may involve an 

inappropriate delegation of legislative power, in breach of principle l(a)(iv) of the 

Committee's terms of reference. 

The Minister has responded as follows: 

The reason behind the flexible approach taken, rather 
than spelling out precise details in the Bill, is that at this 
stage it is not known precisely how any special numbers 
will be allocated. There are no clear precedents in other 
countries which can provide guidance. It is intended that 
the regulations will be used to specify the types of 
numbers to be regarded as special. The Senate will 
therefore for have the opportunity to comment on the 
regulations when they come before it. 
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In relation to the application of the additional fee, the Minister has responded as 

follows: 

Such an additional fee can only be imposed by 
regulations, which will be subject to Parliamentary 
disallowance. 

Under clause 7(2), regulations may fix a fee by way of a 
premium for particular numbers or classes of numbers, 
but this provision does not allow a premium to be fixed 
for all numbers. The regulations may also provide for a 
tender process or public auction to work out an additional 
fee. Clearly, any such process would be quite unsuitable 
for the allocation of numbers for all subscnbers, and 
would only work in the context of allocating special 
numbers. 

AUSTEL has established a Numbering Advisory 
Committee which is currently developing a national 
numbering plan. This Committee will also advise on 
methods for allocating numbers. Regulations for levying 
numbering fees will not commence until the national 
numbering plan is put into place. The Bill provides for 
the mechanisms for setting fees to be set out in 
regulations so that the rules which are developed will be 
able to take account of advice that will be obtained from 
AUSTEL. 

The Minister goes on to say: 

It is likely that special numbers will be numbers which are 
not allocated on a routine basis. They would include 
numbers which have some intrinsic value, such as being 
easy to remember, as well as numbers which may be 
specially requested by a customer because of some 
particular characteristics specific to the subscriber's 
requirements. 

Clause 7(2)(b) specifically provides for an open market to 
operate in determining the fees for special numbers by a 
tender process or public auction. It is anticipated that the 
process will allow customers to apply for special numbers 
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but at this stage the amount they maybe willing to pay is 
not known. A commercial company, for example, may be 
willing to invest highly in having a customised telephone 
number which gives it advantage over its competitor in 
telephone access, e.g. TAXI! 00. 

The Minister concludes by saying: 

[N]o ceiling has been set for fees because the market is 
presently untested. Regulations will provide for a 
premium to be applied to particular numbers of classes of 
numbers and how those fees will be worked out using the 
results of a tender process or public auction. The Senate 
would be able to disallow the regulations if it found these 
regulations inadequate. 

The Committee thanks the Minister for his response and for his assistance with the 

Bill. 
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TELECOMMUNICATIONS (UNIVERSAL SERVICE LEVY) BUL 1991 

This Bill was introduced into the House of Representatives on 7 May 1991 by the 

Minister for Transport and Communications. 

The Bill proposes to impose a levy on certain telecommunications carriers as a 

contribution to the costs of fulfilling the universal service obligation ( as provided 

in clause 288 of the Telecommunications Bill 1991). 

The Committee dealt with the Bill in Alert Digest No. 8 of 1991, in which it made 

various comments. The Minister for Transport and Communications responded to 

those comments in a Jetter dated 27 May 1991. A copy of that letter is attached to 

this report. Relevant parts of the response are also discussed below. 

Inappropriate delegation of legislative power 
Subclause 4(1) 

In Alert Digest No. 8, the Committee noted that subclause 4(1) of the Bill provides: 

The Minister may, by notice published in the Gazette, 
declare a specified carrier to be a participating carrier. 

The Committee noted that designation as a 'participating carrier' involves the 

payment of the Universal Service Levy, which may be regarded as a form of 

taxation. The Committee suggested that, if this was the case, then designation as 

a 'participating carrier' might be a matter which is more appropriately the subject 

of scrutiny by the Parliament rather than something which should simply be notified 

in the Gazette. The Committee suggested that notices designating a person as a 
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'participating carrier' might, therefore, properly be instruments that should be 

subject to tabling in and disallowance by the Parliament. 

Accordingly, the Committee drew Senators' attention to the provision as it may be 

considered an inappropriate delegation of legislative power, in breach of principle 

l(a)(iv) of the Committee's terms of reference. 

The Minister has responded as follows: 

The intention of the Universal Service Levy arrangements 
is that neither of the general carriers should be 
unnecessarily advantaged or disadvantaged in the new 
competitive environment. The Levy is an administrative 
means of ensuring that the second carrier contributes 
proportionately to the costs of providing reasonable and 
equitable access to basic telecommunications services, for 
the benefit of all Australians. 

The Minister goes on to say: 

By becoming a licensed general carrier in the duopoly 
environment, the second carrier will have a right to 
compete with Telecom and provide a range of services. 
The limited number of suppliers will mean that it will 
have an advantaged position in the market. With a right 
of entry to the market, therefore, should also come the 
obligation to contribute to the net costs of any Joss· 
making services provided as a result of the Government's 
universal service policy. 

The Universal Service Levy is therefore more in the 
nature of an obligation that arises because of the 
opportunity that is being conferred on the second carrier. 

It is clear that both Telecom/OTC and the second carrier 
will be declared as participating carriers once the duopoly 
arrangements commence. In the circumstances, it would 
be unnecessary to make this declaration disallowable by 
Parliament, when the intention is straightforward. 

- 209 -



The Minister concludes by saying: 

I give a clear undertaking to, the Committee that both 
Telecom/OTC and the second carrier will be declared to 
be participating carriers under this provision, in line with 
the Government's policy intention. 

The Committee thanks the Minister for this response and for his assistance with the 

Bill. 
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Minister for Transport 
and Communications 

Electorate Off,ce 
2-4 Mint Street 
East Victoria Park 
Perth WA 
Tel. (09) 362 6255 

Senator B. Cooney 
Chairman, 
Senate Standing Committee 
for the Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney, 

· RECEIVED 

2 8 HAY 1991 

Tbt Hoa. Kim C lleazJey 
MlnlsCtr few Transport and Communkatlonl 

Leader of the House of Rcprescnlativcs 
Vkc President of the Executive Council 

Federal Member for Swan 

Parliament House 
Canberra ACT 2600 

Australia 
Tel. {06) 277 7200 
Fax. (06) 273 4106 

I refer to the letter of 16 May 1991 from the Secretary to 
your Committee concerning the package of Telecommunications 
legislation that I introduced into the House of 
Representatives on 7 May 1991, 

The following addresses the main issues on which the 
Committee has requested clarification or which the 
Committee has drawn particularly to Senators' attention. 

TELECOMMUNICATIONS BILL 1991 

Clause 11 

The Committee requested clarification of the second reason 
given in the Explanatory Memorandum for the latitude given 
to the regulation making power for the network termination 
point ( NTP) • 

The Government has announced. ( see my attached press release 
of 17 April 1991) that from 1 July 1993 it intends the 
network boundary for new telephone services to be the 
property boundary, unless the customer contracts with a 
licensed carrier to supply an alternative NTP within the 
property. 

However, it is not possible to include the alternative 
formulation in the legislation at this stage since placing 
the network boundary at the property boundary is likely to 
be a complex technical matter. 

In the event that implementation of the 1993 decision leads 
to a total conceptual reworking of the approach in the bill 
towards network boundaries, I agree that it would be 
appropriate to seek amendment of the primary legislation. 
However, at this stage, I consider that a regulation-based 
approach provides the right balance between flexibility and 
Parliamentary oversight, It may be, for instance, that 
giving effect to the decision only involves some technical 
additions to the framework of the existing provisions, 
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particularly given that the decision only relates to lllll! 
services with little practical effect on the great majority 
of existing subscribers. 

In any case, the first element of the explanation given in 
the Explanatory Memorandum still applies and, in. my view, 
provides sufficient justification by itself for a 
significant regulation-making power in this area. 

Clauses 57 and 60 

As the Committee notes, clauses 57 and 60 do grant the 
Minister a wide discretion in the grant and transfer of 
carrier licences. There are several reasons for this* 

First, the grant of carrier licences is likely to be a long 
and complex process. The grant of one of the licences is 
linked closely to the sale of AUSSAT which involves a 
lengthy tender process. It would introduce a great deal of 
additional uncertainty and complexity into (and therefore 
jeopardise the successful completion of) that process if 
Ministerial decisions on the grant of licences were likely 
to be open to anything other than judicial review. 

Second, the licensing of new carriers is related closely to 
the Government's objective of establishing network 
competition as quickly as possible, If the Minister's 
licensing decisions were open to full review on their 
merits, this might slow down significantly network rollout 
by a newly selected carrier, until the selected carrier was 
satisfied that the review processes had run their course. 

Third, when network competition has been more firmly 
established, licensing decisions should become more 
"normal", The bill contemplates the possibility of 
licensing decisions ultimately being delegated to AUSTEL 
(clause 61), Where AUSTEL exercises a delegated licensing 
power, AUSTEL does not have the same protection from 
scrutiny of its decisions. 

TELECOMMUNICATIONS (UNIVERSAL SERVICE LEVY) BILL 1991 

Clause 4 - declaration of participating carrier 

Under subclause 4 ( 1), "the Minister may, by notice 
published in the Gazette, declare a specified carrier to be 
a participating carrier". 

The intention of the Universal Service Levy arrangements is 
that neither of the general carriers should be 
unnecessarily advantaged or disadvantaged in the new 
competitive environment. The Levy is an administrative 
means of ensuring that the second carrier contributes 
proportionately to the costs of providing reasonable and 
equitable access to basic telecommunications services, for 
the benefit of all Australians. 
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By becoming a licensed general carrier in the duopoly 
environment, the second carrier will have a right to 
compete with Telecom and provide a range of services. The 
limited number of suppliers will mean that it will have an 
advantaged position in the market. With a right of entry 
to the market, therefore, should also come the obligation 
to contribute to the net coats of any loss-making services 
provided as a result of the Government's universal service 
policy. 

The Universal Service Levy is therefore more in the nature 
of an, obligation that arises because of the opportunity 
that is being conferred on the second carrier. 

It is clear that both Telecom/OTC and the second carrier 
will be declared as participating carriers once the duopoly 
arrangements commence. In the circumstances, it would be 
unnecessary to make this declaration disallowable by 
Parliament, when the intention is straightforward. 

I give a clear undertaking to the Committee that both 
Telecom/OTC and the second carrier will be declared to be 
participating carriers under this provision, in line with 
the Government's policy intention. 

AUSTRALIAN AND OVERSEAS TELECOMMUNICATIONS CORPORATION 
BILL 1991 

Definition of ~authorised personft, clause 3 

The Committee considers that the definition in the Bill may 
give rise, in the operation of Clause 25 (Exemption from 
taxes and charges) to an inappropriate delegation of 
legislative power. The Conunittee's concern needs to be 
viewed against the probability of a certification needing 
to be provided, The need to have a matter formally 
certified as an exempt matter would only arise if there 
were to be a dispute between the AOTC and a taxing 
authority over whether a matter is related to the operation 
of, or the giving effect to, Part 4 of the Bill (AOTC to be 
successor of Telecom and OTC)., I expect that as the 
Parliament's intention in providing an exemption from 
certain Commonwealth, State, and Territory taxes in 
relation to the merging of Telecom and OTC is clearly 
expressed, the probability of a dispute arising is 
extremely low, 

In this regard, you may wish to note that clause 25 is cast 
in similar terms to sections 33 and 34 of the OTC Act 1946, 
inserted by section 16 of the OTC (Conversion into Public 
Company) Act 1988, My Department advises that no 
instrument declaring a person to be authorised was made 
under those provisions and, in fact, it has never been 
necessary to specify anything as an exempt matter under 
those provisions as no disputes have arisen. 
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Nevertheless, if a dispute did arise between the AOTC and a 
taxing authority, I would not envisage exercise of the 
certifying power other than by myself or the Secretary of 
my Department. 

I would also point out that the way Clause 25 is structured 
means that the tax exemptions are not open-ended. Clearly 
the further in time from the succession date the less 
sustainable the argument that a matter is associated with 
the succession process. Consequently, the Committee need 
not be concerned that any delegation of power will be open­
ended. 

Clauses 24 and 27 

The Committee considers that the regulation making power 
under these two clauses could result in the primary Act 
being amended and that this constitutes an inappropriate 
delegation of legislative power. The policy issue raised 
by the Committee's query relates to which Commonweal th, 
State, and Territory laws should, or should not, apply to 
the AOTC. The Government gave careful consideration to 
this question being conscious of the need to create, as far 
as possible, a fair basis for the efficient emergence of 
competition between the AOTC and the new second carrier, 
It agreed that Commonwealth administrative, defence, 
security, criminal, and human rights and equal opportunity 
laws should apply to the AOTC. 

However, it was not possible, within the time available, to 
identify the implications for the AOTC of all Commonwealth 
legislation which might apply to the company. Accordingly, 
the Government agreed that I determine in consultation with 
other Ministers which legislation should apply, and the 
nature of its application. The outcome of my consultations 
with my Ministerial colleagues can therefore be implemented 
readily via the regulation making power. 

I also wish to reiterate that the circumstances under which 
exemptions from Commonwealth laws will be granted to AOTC 
are limited. Details were provided in the Explanatory 
Memorandum and in my Second Reading Speech. Exemptions 
will only be provided where that exemption raises no 
significant problems but where the cost to the AOTC of 
complying with the particular legislation would be 
particularly onerous and would result in a substantial 
flow-on to customers; where the introduction of competition 
would be hampered; or where an exemption is essential in 
order to satisfy other Government policy objectives. 

As any regulations made to give exemptions to the AOTC ;,ill 
be disallowable instruments, the Parliament will be able to 
satisfy itself that the above criteria have been met or 
that there is other good reason for the specific exemptions 
to be granted. 
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TELECOMMUNICATIONS (NUMBERING FEES) BILL 1991 

Clauses 5 and 7 of the Telecommunications (Numbering Fees) 
Bill have been criticised in the Committee •s Digest for 
giving rise to inappropriate delegation of legislative 
power. 

The reason behind the flexible approach taken, rather than 
spelling out precise details in the Bill, is that at this 
stage it is not known precisely how any special numbers 
will be allocated. There are no clear precedents in other 
countries which can provide guidance. It is intended that 
the regulations will be used to specify the types of 
numbers to be regarded as special, The Senate will 
therefore have the opportunity to comment on the 
regulations when they come before it, 

The Committee has also raised a concern that there is 
nothing in the Bill to prevent the application of an 
additional fee to all subscribers. Such an additional fee 
can only be imposed by regulations, which will be subject 
to Parliamentary dis allowance, 

Under clause 7 ( 2), regulations may fix a fee by way of a 
premium for particular numbers or classes of numbers, but 
this provision does not allow a premium to be fixed for all 
numbers. The regulations may also provide for a tender 
process or public auction to work out an additional fee. 
Clearly, any such process would be quite unsuitable for the 
allocation of numbers for all subscribers, and would only 
work in the context of allocating special numbers, 

AUSTEL has established a Numbering Advisory Committee which 
is currently developing a national numbering plan. This 
Committee will also advise on methods for allocating 
numbers, Regulations for levying numbering fees will not 
commence until the national numbering plan is put into 
place. The Bill provides for the mechanisms for setting 
fees to be set out in regulations so that the rules which 
are developed will be able to take account of advice that 
will be obtained from AUSTEL. 

It is likely that special numbers will be numbers which are 
not allocated on a routine basis. They would include 
numbers which have some intrinsic value, such as being easy 
to remember, as well as numbers which may be specially 
requested by a customer because of some· particular 
characteristics specific to the subscriber's requirements. 

Clause 7(2) (b) specifically provides for an open market to 
operate in determining the fees for special numbers by a 
tender process or public auction. It is anticipated that 
the process will allow customers to apply for special 
numbers but at this stage the amount they may be willing to 
pay is not known, A commercial company, for example, may 
be willing to invest highly in having a customized 
telephone number which gives it advantage over its 
competitor in telephone access, e. g, TAXIlOO. 
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In conclusion, no ceiling has been set for fees because the 
market is presently untested. Regulations will provide for 
a premium to be applied to particular numbers or classes of 
numbers and how those fees will be worked out using the 
results of a tender process or public auction. The Senate 
would be able to disallow the regulations if it found these 
regulations inadequate. 

I am sending a copy of this letter to the Secretary of your 
Committee 
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'' 
'MINISTER FOR TRANSPORT AND COMMUNICATION[ 

.. Kim C Beazley, MP 

18A/91 
17 April 1991 

KEY DECISIONS l!ADE ON COMPETITION 1111 TELECOl!l!UHICATIOIIIS 

Several key decisions by the Government clarifying the 
competitive environment in which Telecom/<YrC and the second 
telecommunications carrier based on AUSSAT will operate, 
were announced today by the Minister for Transport and 
Communications, Mr Kim Beazley. 

"Potential second carriers will be able to aeeeBB their 
proposed investments in a proper manner as a result of 
these decisions which clearly demonstrate the legislative 
and policy framework for the competitive arrangements,• Mr 
Beazley said, 

Mr Beazley said the Government had agreed to new price cap 
arrangements to ensure that the average real price of 
Telecom/OTC' s basic telephone services continued to fall. 

"The new arrangements will apply for 3 years from l July 
1992 and will result in the average price for most services 
falling in real terms by at least 5,5\ per annum, compared 
with the present O, • Mr Beazley said, 

Furthermore individual price cape of CPI minus 2, for 
connections, rentals and local calls (rental and local 
calls are currently subject to an upward price movement of 
CPI J combined and CPI minus 5. 51 for trunk calls and 
international calls will also apply. 

"The new price cap will give effect to the Government's 
promise that costs for basic telecommunications services 
will .be reduced for both residential and business 
customers•, Mr Beazley said, 

"Furthermore, the Government will, through licensing 
conditions, oblige both carriers to offer residential 
customers continued access to non~timed local calls.• 
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"While inflation continues to fall, the nev price cap mean• 
that telephone user1 could see their telephone bill• 
actually decline next year compared vith general price 
levell, • 

Mr Beazley said the Government had also confirmed that 
Telecom's exclusive right to supply first telephones would 
cease on 30 June 1991, This meant that telephone 
subscribers would then be free to have a telephone handset 
of their choice and not be restricted to choosing one 
supplied by Telecom. 

"There will be a $30.00 reduction in annual rental charges 
and a $43,00 discount for the once only connection fee 
payable where a subscriber decides not to take a handset 
from Telecom/OTC," Kr Beazley said. 

Telecom/OTC would retain the right, along with the second 
carrier when established, to install telecommunications 
facilities up to the first telephone wall socket for single 
line premises. For multi-line installations, this right 
would extend up to the main distribution frame. This 
arrangement will apply for the period up to 30 June 1993. 

From l July 1993, the network termination point for nev 
telephone services will be the property boundary, unless 
the customer contracts with a licensed carrier to supply an 
alternative network termination point within the property. 

Mr Beazley said the decision on these rights did not 
diminish Telecom/OTC'e obligation to provide and maintain 
basic telephone services throughout Australia. Telecom/OTC 
would still be required to offer a complete standard 
service to customers unable to use a competitor's services 
or choosing not to do so. 

Mr Beazley said that Telecom/OTC would be required to 
produce a comprehensive White Pages directory incorporating 
the second carrier's subscribers, The merged carriers 
would also provide an integrated directory assistance 
service based on listings in the consolidated White Pages. 

"Publication of Yellow Pages-type directories will continue 
to be on a competitive basis,• he said. 

Arrangements for the management and control of directory 
services will be reviewed by the Department of Transport 
and Communications before the general carrier duopoly 
expires in 1997. 
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The Minister said the Government had decided that the 
merged entity would be an incorporated company under the 
Corporations Code and would not be regarded as a public 
authority, instrumentality or agency of the Crown, or as 
being incorporated for a public purpose or for a purpose of 
the Commonwealth. 

"Other than the arrangements announced today, this will 
ensure that Telecom/OTC is not entitled to any immunity 
privilege of the Commonwealth, unavailable to a private 
sector competitor,• he said. 

Telecom/OTC will remain subject to the Commonwealth 
Ombudsman, pending the introduction of a telecommunications 
industry ombudsman, planned for 1 January 1993 or earlier. 

In similar fashion, administrative law/defence, security 
and criminal law, human rights and equal opportunity law, 
and privacy law will apply to the new body, subject to a 
review in 1993, or earlier if requested by the Telecom/OTC 
Board. 

The Minister said the Government had also decided that the 
carriers would operate with only those powers and 
immunities considered essential to enable effective 
competition to be establshed as quickly as possible. 

Carriers will not be given immunity from suit, and issues 
of excluding or limiting liability are to be determined by 
normal contractual arrangements. 

"In addition, AUSTEL will be empowered to set ceilings on 
the liability of carriers in such matters as negligence or 
defamation, For example, because of the lack of control 
carriers have over the use of their facilities, a limit 
might be set on the damages a user could claim for 
consequential economic loss.' 

Minister's Office -
Contact Officer, Mr Gary O'Neill (06) 277 7200 
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RECEIVED 

i:: ~ MAY 1991 

MINISTER FOR RESOURCES 
The Hon. Alan Griffiths, MP 

lenai• :.,,_, ,,i, ill r., ·,• 
101 Ui• lcrutinr al l1tl1 

Senator B Cooney 
Chairman 
Standing Committee for the Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

2 2 MAY 1991 

In the Scrutiny of Bills Alen Digest No. 6 of 1991 the Committee drew the attention 
of Senators 10 proposed section 7A included in clause 6 of the Expon Control 
Amendment Bill because ii appears 10 introduce a strict liability offence. 

Proposed section 7 A was drafted in this manner to maintain consistency with the 
existing offence provision of false trade descriptions in section 15 of the Export 
Control Act 1982,which does nol specifically require that the offender knows the 
trade description 10 be false. 

The Attorney-General's Department has advised that a strict liability offence is one 
which does not have a 'mens rea' element. Such an offence is one which can be 
committed in circumstances where the defendant does not know or is recklessly 
indifferent 10 material facts. 

Offence provisions do not now have to specify explicitly that mens rea needs to be 
proved by the prosecution. Recent coun decisions lead to the conclusion that 
statutory silence on the issue of mens rea will generally result in the element of mens 
rea being presumptively imponed into the offence in question. (eg Sweet v Parsley 
(1970) A.C. 132; Cameron v Holt (1980) 142 C.L.R. 342 and He Kaw Teh v The 
~(l 985) 59 AUR 620.) 

Accordingly, to obtain a conviction under the proposed offence it will be necessary to 
prove that the offender had an intention 10 "enter the goods for expon". Also it will 
be necessary to prove that the false representation was made knowingly. 

The Committee specifically drew attention to the Explanatory Memorandum to the 
Bill where it states: 

"!1 is not a necessary element of the offence that the person intends to expon 
the goods." 

Ministerial Office: 
Parliament House. CANBERRA ACT 2600 

Tete: (06) 277 7480 Fax: 106J 273 4154 

Electorate Office: 
12 Pascoe Vale Road. MOONEE PONDS VIC 3039 

Tele: (03J 31S !617 Fa.: (03) 310 )380 
- 220 -

Pnnled on recycled paper 



This statement was included to highlight the distinction between the existing offence 
of 'intent to export' in section 8 of the Export Control Act 1982 and the proposed new 
offence of 'entering for export'. The statement referred to indicates that a person can 
intend to 'enter goods for export' even if the person has not decided whether the goods 
are to be exported. This will require persons who use the export inspection system to 
comply with the requirements of that system. -

I hope that this information is of assistance to you. 

Yours sincerely 

Alan Griffiths 
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MINISTER FOR RESOURCES 
The Hon. Alan Griffiths, MP 

Senator B Cooney 
Chairman 
Senate Standing Committee for the 

Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2 600 

Dear Sena tor Cooney 

3 1 MAY 1991 
ltn1t1 II.anding C'ltf 

fof thl krutttl) ol 81t11 

I refer to your Committee's comments in Scrutiny of Bills 
Alert Digest No 8 of 1991 concerning the Petroleum 
(Submerged Lands) Amendment Bill 1991. 

There are no provisions at present in the Petroleum 
(Submeraed I.ands) Act 1967 (the Act) to allow the 
Commonwealth Minister or his State/NT counterpart to 
delegate Joint Authority (JA) powers. However, section 15 
of the Act enables the Designated Authority to delegate, 
•generally or as otherwise provided by the instrument of 
delegation, by writing signed by him• any of his powers 
under the Act, or its subsidiary Acts or regulations, other 
than the power to delegate. 

The bulk of Ministerial decisions relating to the 
administration of offshore petroleum operations involve 
routine procedural matters in which the decision is based 
on well established administrative guidelines. For 
example, in 1989/90, in excess of 300 matters arose that 
required a JA decision under the Act. Of these, 241 
related to the approval and registration of legal 
transactions (eg. transfers and farm-ins) affecting titles. 
The remaining 73 decisions mainly related to inviting 
applications for, or granting, titles. 

All matters requiring a decision which would deviate from 
approved policy, irrespective of whether the category of 
decision had been delegated to officials, are to be 
retained for Ministerial approval as are all decisions 
involving the award, renewal or cancellation of titles. 
The proposed amendment will also ensure that, in the case 
that there is any disagreement between the two Commonwealth 
and State officials empowered, the decision will need to be 
made bY the two Ministers comprising the Joint Authority. 
A senior official responsible for administration of the Act 
is intended to be the commonweal th Minister• s delegate 
while a similar official is expected to act as the State/NT 
Minister's delegate. 

Ministerial Office: 
Parliamen1 House, CANBERRA ACT 2600 

Tele: (06) 277 7480 Fax: (06) 273 4154 

Electorate Office: 
12 Pascoe Vale Road, MOONEE PONDS VIC 3039 

Tele: (03) 375 1617 Fax: (03) 370 1380 

Printed on recycled paper 
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The amendment will reduce the need for Ministers to be involved 
in purely administrative matters while ensuring that they 
retain decision-making powers over all policy matters. The 
amendment should result in quicker decision-making and 
therefore savings to industry.· 

All State and Northern Territory Ministers involved in Joint 
Authorities support the proposal. Also, the 'joint' nature of 
the proposed delegation, requiring the concurrence of both 
State/NT Ministers and the conunonwealth Minister, provides an 
additional safeguard not available in most other legislation. 

Yours siricerely 

Alan Griffiths 
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Chairman 
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COMMONWtALTM OF AUSTRALIA 

Standing Committee on the Scrutiny of Bills 
Australian Senate 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

RECEIVED 

3 0 HAY 1991 

MINISTER FOR SOCIAL SECURITY 

PARLIAMENT MOUSE 

CANBERRA, A.C,T, 2&00 

On 8 May 1991, your Committee's Secretary drew attention to the 
comments on the Social Security (Job Search and Newstart) 
Amendment Bill 1991 (the Bill) in its Alert Digest No 7 of 1991. 

s:lJIJJ..Se 7 - orooosed new sections 527 528 609 and 610 : 
p_rJ2yis.i..o.n__o_f__t ax f i 1 e rn1mbers 

The Committee expressed concern that new Parts 2 .11 and 2 .12 of 
the ~__.i__s=.; ty Act 1991 (the Act) include requirements 
that a person provide to the Secretary his or her tax file 
number (TFN) and that of the person's partner as a condition of 
payment of job search allowance or newstart allowance. The 
Committee commented that, while such provisions may be seen as 
necessary to prevent persons defrauding the social security 
system, they may also be considered as unduly intrusive upon a 
person's privacy. 

The data-matching program is authorised by the i2.a.il.=.liiKQll..ilg 
Eli'!aram (Assistance and Tax) Act 3990, The collection of TFN's 
from recipients and partners of recipients of the current job 
search allowance and unemployment benefit is sanctioned by the 
SQ,:i..a_l__S_e.l~l.Lr .. i.J:Y Act 1947 (the 1947 Act). This policy has been 
carried across into new Parts 2.11 and 2.12 of the Bill for the 
same reasons as were applicable when the data-matching program 
was first introduced from 1 January 1991. 

Job search allowance and newstart allowance are to be income 
tested; that is, the rate of payment for which a person is 
qualified is dependent on what income he or she receives. For 
members of a couple, the partner's income is also taken into 
account. 
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The Government decided some time ago to introduce a 
data-matching program in which the income information people 
disclose to paying agencies such as the Department of Social 
Security is to be checked automatically against the income 
information they disclose to the Australian Taxation Office 
(ATO) and other paying agencies, For this to be done 
efficiently and to prevent persons defrauding the social 
security system, the TFNs of both the recipient and his or her 
partner can be required. 

It should also be noted that these provisions would provide an 
opportunity for my Department to assist many of its clients who 
currently have problems with TFN provisions. Some individuals, 
for example, have difficulty in obtaining a TFN because of 
proof of identity requirements. These provisions would allow 
my Department to act as agent for the ATO to assist clients who 
have difficulty in obtaining a TFN by accepting applications on 
behalf of the ATO and conducting the necessary proof of 
identity checks. As my Department currently conducts its own 
proof of identity checks, this would not constitute any 
increased intrusiveness from the client• s point of view. 
Indeed, disabled people, persons with language difficulties and 
new entrants to the workforce, eg school leavers, should all 
find benefit in my Department's involvement in the TFN 
application process. 

Clause 7 - proposed new sections 576 and 659 · Abroaation of 
Privilege against self-incrimination 

The Committee commented on the notification provisions in 
sections 574 and 575 and sections 657 and 658 (applicable to 
job search allowance and newstart allowance respectively) and 
how subsections 576(1) and 659(1) have the effect of not 
excusing persons from providing information under the 
notification sections on the ground that the information 
provided would tend to incriminate them. The Committee 
indicated that these provisions would generally be regarded as 
an abrogation of the privilege against self incrimination. 

The Committee acknowledged, however, that such information is 
not admissible in evidence against a person in criminal 
proceedings other than proceedings arising under, or as a 
result, of certain provisions in sections 574, 575, 657 and 658. 

As the Committee previously accepted the form of these 
provisions, I note that the Committee has chosen to make no 
further comment on this issue. 
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Clause 13 ; Non-reviewable dec~~i.Qn...s. 

The Committee drew attention to clause 13 of the Bill which 
proposes to amend section 1250 of the Act to add further 
decisions to the list of decisions which are not subject to 
review by the Social Security Appeals Tribunal (SSAT), These 
additional decisions are as follows: 

a decision by the Employment Secretary to approve an 
allowance category under subsection 23(4A); 

a decision by the Secretary to approve the terms of a 
Newstart Activity Agreement that is in force (section 606); 
and 

a decision by the Employment Secretary to approve a course 
or labour market program. 

I note that making these decisions non-reviewable led the 
Committee to question whether personal rights, liberties or 
obligations are made unduly dependent on non-reviewable 
decisions. 

The Committee sought comments on the need for these decisions 
to be immune from review and the likely impact of such immunity 
on applicants. The Committee was particularly concerned with 
the non-reviewability of decisions under 
section 606 relating to the terms of a Newstart Activity 
Agreement that is in force. 

comments on clause 13Ca) - approval of allowance category 

Clients are normally registered in an "allowance category" 
called "unemployed awaiting placement (UAP)" unless they are 
not unemployed and merely seeking to change jobs, or seeking 
part-time or casual work in which case they are registered 
in the categories of "improved position (IP)" or •other 
employment (OE)". The UAP category is currently, and will 
after l July 1991 be, an approved category for the purposes of 
qualification for job search allowance and newstart allowance. 
The other categories are not approved allowance categories for 
obvious reasons. 

Persons who apply for job search allowance are always 
registered as "unemployed.awaiting placement". 

It should also be stressed that the decision to approve an 
allowance category is one that determines an appropriate type 
of CES registration relevant for qualification purposes rather 
than a determination in respect of which category an individual 
is registered. 
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The Committee's comments in relation to the non-appellability 
of the terms of a completed Newstart Activity Agreement have 
been noted. 

An amendment was moved by the Government in the House of 
Representatives to omit proposed paragraph 12SO(l){ca) from the 
Bill, The effect of the Government moved amendment is that the 
terms of a Newstart Activity Agreement will be subject to 
review by the SSAT. 

comments on clause l3lb) - ins.ertion of new 
p__aragraph 12so(lllcbl 

The Employment Secretary is, and has been, responsible for 
applying labour market program eligibility criteria, approved 
by the "Employment Minister", which are not currently subject 
to the Social SecuritY....A~ and should not be subject to 
the 1991 Act. 

Courses not approved by the Department of Employment, Education 
and Training {DEET), although not subject to these eligibility 
criteria, need to be assessed by the Employment Secretary as 
likely to improve the person's prospects of obtaining suitable 
paid work or to assist the person in seeking paid work, Given 
the expertise of relevant officers of DEET in assessing labour 
market prospect enhancement capacity, this determination is 
best made by the Employment Secretary. 

~eral comment 

The Committee suggested that it is unfortunate that the 
complicated and substantial provisions in the Bill are being 
implemented so soon after the plain English 1991 Act, which was 
intended to make social security legislation easier to 
comprehend, was passed through both Houses of Parliament. 

The Social Se.G.l!..ti,ty Act 1991 was introduced into the House of 
Representatives late in the Budget Sittings 1990 and 
incorporated a plain English version of the 1947 Act as it 
stood after the Autumn Sittings 1990. 

' I The Bill gives legislative effect to the Newstart strategy 
announced in the Treasurer's Economic Statement in 
February 1990, 
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I suggest that the timing of the Bi 11 is in fact fortunate in 
that complicated and substantial provisions contained in the 
Bill can be presented using the more understandable and better 
structured format of the 1991 Act, 

Yours sincerely 

GRAHAM RICHARDSON 
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1ERMS OF REFERENCE 

Extract from Standing Order 24 

(1) (a) At the commencement of each Parliament, a Standing Committee for 
the Scrutiny of Bills shall be appointed to report, in respect of the 
clauses of Bills introduced into the Senate, and in respect of Acts of 
the Parliament, whether such bills or Acts, by express words or 
otherwise 

(i) trespass unduly on personal rights and liberties; 

(ii) make rights, liberties or obligations unduly 
dependent upon insufficiently defined 
administrative powers; 

(iii) make such rights, liberties or obligations unduly 
dependent upon non-reviewable decisions; 

(iv) inappropriately delegate legislative powers; or 

(v) insufficiently subject the exercise of legislative 
power to parliamentary scrutiny. 

(b) The Committee, for the purpose of reporting upon the clauses of a bill 
when the bill has been introduced into the Senate, may consider any 
proposed law or other document or information available to it, 
notwithstanding that such proposed law, document or information has 
not been presented to the Senate. 



SENATE STANDING COMMI'ITEE FOR TIIE SCRlITINY OF BILIS 

TENTII REPORT OF 1991 

The Committee has the honour to present its Tenth Report of 1991 to the Senate. 

The Committee draws the attention of the Senate to clauses of the following Bills 

which contain provisions that the Committee considers may fall within principles 

l(a)(i) to (v) of Standing Order 24: 

O,urts (Mediation and Arbitration) Bill 1991 

Fisheries Management Bill 1991 

Great Barrier Reef Marine Park Amendment Bill 1991 

Migration Amendment Bill 1991 

Proceeds of Q-ime Legislation Amendment Bill 1991 
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COURTS (MEDIATION AND ARBITRATION) BIIL 1991 

This Bill was introduced into the House of Representatives on 30 May 1991 by the 

Attorney-General. 

The Bill proposes to amend the Family Law Act 1975 and Federal Court Act 1976, 

in order to facilitate alternative dispute resolution in those courts. 

The Committee dealt with the Bill in Alert Digest No. 10 of 1991 of 5 June 1991, 

in which it made various comments. The Attorney-General responded to those 

comments in a letter dated 18 June 1991. A copy of that letter is attached to this 

report. Relevant parts of the response are also discussed below. 

'Herny VIII' clause 
Oause4 

In Alert Digest No. 10, the Committee noted that clause 4 of the Bill proposes to 

add various definitions to the interpretation section of the Family Law Act 1975 

(section 4). One of those proposed new definitions is set out as follows: 

'Part Vlll proceedings' means proceedings under Part 
VIII for orders with respect to spousal maintenance or 
the property of parties to a marriage, but does not 
include any proceedings specified in the regulations for 
the purposes of this definition. 

The Committee suggested that this meant tha~ in effect, the definition set out iq 1 

the primary legislation would be able to be amended by regulation. The Committee 
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indicated that, as a result, this is what it would generally regard as a 'Henry Vlll' 

clause. 

The Committee noted that the Explanatory Memorandum to the Bill states: 

Regulations will be made to exclude proceedings such as 
proceedings for the approval of a maintenance 
agreement under section 87 of the [Family Law] Act. 

The Committee stated that its in principle objection to the use of 'Henry VIII' 

clauses was not removed by this explanation. The Committee suggested that if the 

intention was for proceedings under section 87 of the Family Law Act to be 

excluded from the definition, then those proceedings should be included in the 

definition contained in the Bill. Indeed, in the light of the explanation referred to, 

the Committee sought the Attorney-General's advice as to why this was .!]Q! 

included in the definition. The Committee indicated that it would also be of 

assistance if some indication could be given as to what other proceedings might be 

excluded from the definition by the regulations. 

The Committee drew Senators' attention to the clause, as it might be considered 

an inappropriate delegation of legislative power, in breach of principle l(a)(iv) of 

the Committee's terms of reference. 

The Attorney-General has responded as follows: 

The legislation is to provide a legislative framework upon 
which a pilot program of court-annexed and private 
arbitration of family law matters can operate, For this 
reason, it is desirable that there be flexibility in 
determining which matters may be arbitrated and a 
capacity to respond promptly to any inappropriate use of 
arbitration. 

I have identified some matters which should not be the 
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subject of arbitration, such as proceedings in relation to 
the approval of maintenance agreements or for the 
registration of such agreements. I was faced with 
specifying those matters which have been identified in 
the legislation, but leaving a further unidentified class of 
proceedings either to be specified in regulations or not 
to be dealt with at all. On balance it is my view that it is 
preferable to specify all matters in the regulations. 

The matters identified as being inappropriate for 
arbitration are proceedings arising under sections 85, 86 
or 87 of the Family Law Act. 

The Committee thanks the Attorney-General for this response and for his 

assistance with the Bill. 
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FISHERIES MANAGEMENT BIU. 19'Jl 

This Bill was introduced into the House of Representatives on 30 May 1991 by the 

Minister for Primary Industries and Energy. 

The Bill proposes to replace the Fisheries Act 1954 and Continental Shelf (Living 

Natural Resources) Act 1968. The Bill provides the newly established Australian 

Fisheries Management Authority with the powers to undertake the restructured 

management of fisheries. Further, this Bill proposes to establish the Statutory 

Fishing Rights Allocation Review Panel, which is to consider appeals against the 

allocation of statutory fishing rights under a plan of management. 

The Committee dealt with the Bill in Alert Digest No. 10 of 5 June 1991, in which 

it made various comments. The Minister for Primary Industries and Energy 

responded to those comments in a letter dated 14 June 1991. A copy of that letter 

is attached to this report. Relevant parts of the response are also discussed below. 

Delegation to!a person' 
Subclause 63(1) 

In Alert Digest No. 10, the Committee noted. that clause 63 of the Bill would, if 

enacted, allow a Joint Authority (as provided for by clause 59) to delegate any of 

its powers (other than certain prescribed powers) to the Australian Fisheries 

Management Authority 'or any other person'. The Committee noted that the 

functions and powers of a Joint Authority are set out in clauses 60, 76 and 77. The 

Committee suggested that those powers and functions appeared to be wide and 

onerous. The Committee suggested that, accordingly, it might be considered 

inappropriate that a Joint Authority be authorised to delegate its powers to 'a 
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person', without any limit on the persons or classes of persons to whom the power 

might be delegated. 

Accordingly, the Committee drew Senators' attention to the provision, as it might 

be considered an inappropriate delegation of legislative power, in breach of 

principle l(a)(iv) of the Committee's terms of reference. 

The Minister has responded as follows: 

It is agreed that this provision could be made more 
restrictive, although a Joint Authority might be managing 
a fishery under either this Bill or the laws of a State 
represented on the Joint Authority. Commonwealth 
functions might also be delegated to other than a 
Commonwealth employee, for example a State Officer or 
employee. 

The Minister goes on to say: 

I would also point out that this provision parallels a 
similar provision inserted in the Fisheries Act 1952 in 
1980. 

The Committee notes that the insertion of a similar provision in 1980 does not 

necessarily mean that the Committee should not object to this clause. Apart from 

any other reason, the insertion occurred before the Committee was established. 

The Minister goes on to say: 

I am also most anxious that this legislation be passed this 
session and would wish to avoid any delay if possible. 
The associated Fisheries Administration Bill 1990 
establishes the Australian Fisheries Management 
Authority (AFMA). It is most desirable that AFMA be 
established as soon as possible. Any delay could have a 
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serious impact on the morale of the staff involved with 
the new Authority. 

The Committee thanks the Minister for his response and for his assistance with the 

Bill. 
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GREAT BARRIER REEF MARINE PARK AMENDMENT BIU.1991 

This Bill was introduced into the House of Representatives on 15 May 1991 by the 

Minister for the Arts, Sport, the Environment, Tourism and Territories. 

The Bill proposes to amend the Great Barrier Reef Marine Park Act J 975 to 

provide for a system of compulsory pilotage in the areas of the Great Barrier Reef 

designated as 'Particularly Sensitive Areas' by the International Maritime 

Organisation. 

The Committee dealt with the Bill in Alert Digest No. 9 of 1991, in which it made 

various comments. The Minister for the Arts, Sport, the Environment, Tourism and 

Territories responded to those comments in a letter dated 11 June 1991. A copy of 

that letter is attached to this report. Relevant parts of the response are also 

discussed below. 

Reversal of the onus of proof 
Clause to - proposed new subsections 59H(l) and (3) 

In Alert Digest No. 9, the Committee noted that clause 10 of the Bill proposes to 

insert a new Part VIIA into the Great Barrier Reef Marine Park Act 1975. That 

proposed new Part deals with 'compulsory pilotage', which means that when vessels 

navigate certain areas, they are required to have a qualified pilot on board. The 

Committee noted that the proposed new Part would create various new offences 

in relation to navigation in those areas without a pilot (see proposed new sections 

59B, 59C and 59D). 
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The Committee noted that proposed new section 59H sets out various defences 

which would be available in proceedings for an offence against the new sections. 

Proposed new subsection 59H(l) provides: 

In any proceedings for an offence against section 59B, 
59C or 590, it is a defence if the master or owner (as 
the case may be) proves that the regulated ship 
navigated in the compulsory pilotage area because of 
stress of weather or other unavoidable cause. 

The provision would require the person charged to 'prove' that the ship navigated 

in the compulsory pilotage area because of stress of weather or other unavoidable 

cause. The Committee indicated that this is what it would ordinarily regard as a 

reversal of the onus of proof, as it is generally incumbent on the prosecution to 

prove all the elements of an offence. However, the Committee noted that matters 

which would need to be proved in such a case are, presumably, matters peculiarly 

within the knowledge of the person charged. 

The Committee also noted that proposed new subsection 59H(2) goes on to 

provide: 

Any defence established under subsection (1) need only 
be established on the balance of probabilities. 

The Committee suggested that this contrasted with the burden of proof placed on 

the prosecution, which would be required to prove the commission of the offence 

beyond reasonable doubt. 

The Committee noted that proposed new subsection 59H(3) deals with proceedings 

against the owner of a ship in relation to an offence under the proposed new Part. 

It provides: 
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In any proceedings against the owner of a regulated ship 
for an offence against section 59B, 59C or 59D, it is a 
defence if the owner proves that the owner: 

(a) did not aid, abet, counsel or procure; or 

(b) was not in any way, directly or indirectly, 
knowingly concerned in, or a party to; 

the navigation of the ship in the compulsory pilotage 
area without a pilot. 

The Committee suggested that, once again, the onus of proving the defence to the 

offence is on the owner of the ship. However, unlike the defence provided in 

relation to the offence under proposed new subsection 59H(l), it would appear that 

in this case the owner would be required to prove the defence beyond reasonable 

doubL The Committee suggested that, if this was the case, then it was different to 

the burden which would apply under the common law. The Committee indicated 

that, if this was the case, it was unable to discern the need for the statement in 

proposed new subsection 59H(2) that proof on the balance of probabilities was 

required in relation to the defence under that provision. 

In addition, the Committee suggested that it could not be presumed that whether 

or not an owner did in fact aid, abet, counsel or procure the commission of an 

offence would be a matter peculiarly within the knowledge of the owner charged 

with an offence pursuant to paragraph 59H(3)(a). In this regard, the Committee 

noted that, unlike proposed paragraph 59H(3)(b ), which relates to the owner being 

directly or indirectly concerned in or party to an offence, there would be no 

requirement that the owner prove that they were not 'knowingly' involved, which 

would, clearly, be something peculiarly within the knowledge of the person raising 

such a defence. 

The Committee indicated that it would appreciate some further assistance on these 

matters. In particular, the Committee sought advice on the burden of proof 
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applicable in each of the proposed new sections referred to above and the reason 

for any difference. 

The Minister has provided the following response: 

The first issue the Committee raises in relation to the 
proposed reversal of the onus of proof is the question of 
the level of proof required. Subsection 59H(2) states that 
the defence which can be raised by the accused under 
subsection (1), that is necessity through stress of weather 
or other unavoidable cause, should be proved by the 
accused on the balance of probabilities. I understand that 
the Committee accepts the reversed onus in subsection 
(1) but points out that the way the section is currently 
drafted implies that a different level of proof is required 
for the defence provided in subsection (3) than that 
provided in (1). If this is the case, it would appear to be 
an unintended consequence of the way the provision has 
been drafted. 

The Minister goes on to say: 

The same level of proof ought to apply to both defences, 
and indeed, as the committee has pointed out, in the 
absence of subsection (2) the common Jaw would apply 
the balance of probabilities to all the defences provided. 
It has been included in the provision in order to avoid 
any argument about the issue. It was not intended that 
a different level of proof would apply to subsection (3) 
and the clause will therefore be amended to make it 
clear that the same level of proof should apply to 
subsections (1) and (3), that is the balance of 
probabilities. This could also he achieved by removing 
subsection (2) altogether but in order to maintain 
consistency with the cautious approach adopted to date 
I consider it is more appropriate to make the former 
amendment. 

The Minister concludes by saying: 
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The Amendment is being prepared by the Office of 
Parliamentary Counsel to be moved when the Bill is 
introduced into the Senate. 

The Committee thanks the Minister for this response and for undertaking to move 

the amendment which is foreshadowed. 

On the question of the burden of proof applicable in relation to offences under 

proposed paragraph 59H(3)(a), the Minister says: 

The second issue raised by the Committee is whether the 
defence provided in paragraph (3)(a) is an appropriate 
matter for the accused to be required to prove or 
whether it is a matter more appropriate for the 
prosecution to prove beyond reasonable doubt. In this 
case I would disagree with the Committee's positiqn. 
Sections 59B, 59C and 59D create statutory offences 
which apply to both the owner and the master. 

The Minister goes on to say: 

However, it is possible that an owner may in fact be 
'innocent' of the activity charged, in that the owner had 
absolutely nothing to do with the contravention of the 
provision committed by the master of the offending 
vessel. It is therefore necessary to provide a statutory 
defence for the owner in circumstances where no 
knowledge, direct or indirect, or participation by the 
owner was involved. The defence would also cover a 
situation where the master acted in contravention of the 
owner's instructions or established practices. 

These and other relevant kinds of matters which would 
establish the defence, such as business practices or 
communications from owner to master would be 
peculiarly within the knowledge of the defendant and 
very difficult for the prosecution to disprove beyond 
reasonable doubt. It therefore comes within the 
Committee's accepted guidelines for reversal of the onus 
of proof. A similar provision was considered by the 
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Committee in its Seventh Report for 1991 in relation to 
sections llA and llB of the Training Guarantee 
(Administration) Amendment Bill of 1990. 

The Minister concludes by saying: 

A distinction needs to be drawn between this defence to 
a prosecution for an offence against section 59B, 59C 
and 59D and the prosecution for an offence against 
section 5 of the Crimes Act 1914. In the latter case, the 
prosecution would have to establish beyond reasonable 
doubt that the owner did in fact aid, abet, counsel or 
procure the commission of an offence against either 
section referred to. 

The Committee thanks the Minister for this detailed response and for her 

assistance with the Bill. 
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MIGRATION AMENDMENT BIIL 1991 

This Bill was introduced into the House of Representatives on 17 April 1991 by the 

Minister for Immigration, Local Government and Ethnic Affairs. 

The Bill proposes to amend the Migration Act 1958 to: 

introduce new arrangements for processing 

undocumented and unexpected arrivals; 

change merits review provisions; and 

make technical amendments to allow improved 

concessions and measures. 

The Committee dealt with the Bill in Alert Digest No. 7 of 1991, in which it made 

various comments. The Minister for Immigration, Local Government and Ethnic 

Affairs responded to those comments in a letter dated 30 May 1991. A copy of that 

letter is attached to this report. Relevant parts of the response are also discussed 

below. 

Delegation of power to 'an officer' 
Paragraph 3( d) 

In Alert Digest No. 7, the Committee noted that paragraphs 3(c) and (d) of the Bill 

propose to amend section 4 of the Migration Act 1958 to add to the definition of 

'officer' for the purposes of that Act. The Committee noted that the Migration Act 

currently defines 'officer' as: 

- 244 -



(a) an officer of the Department, other than an officer 
specified by the Minister in writing for the purposes of 
this paragraph; 

(b) a person who is an officer for the purposes of the 
Customs Act 1901, other than such an officer specified by 
the Minister in writing for the purposes of this paragraph; 

( c) a person who is a protective service officer for the 
purposes of the Australian Protective Service Act 1987, 
other than such a person specified by the Minister in 
writing for the purposes of this paragraph; 

( d) a member of the Australian Federal Police or of the 
police force of a State or an internal Territory; or 

(e) a member of the police force of an external Territory. 

The Committee noted that paragraph 3(c) of the Bill proposes to add 'or' after 

paragraphs (a), (b) and (c) of the definition and that paragraph 3(d) then proposes 

to add the following as paragraph (f) of the definition: 

or ... any person authorised by the Minister in writing for 
the purposes of this paragraph. 

The Committee indicated that it generally does not approve of provisions which 

allow powers to be given to 'a person', as it is preferable that there are limits on the 

persons to whom such powers can be delegated. In the context of this Bill, the 

Committee noted that proposed new sections 54C and 54G (to be inserted by 

clause 12 of the Bill) would, if enacted, allow an 'officer' to, respectively, detain 'an 

unprocessed person' ( as defined by the Bill) or arrest them without warrant. The 

Committee indicated that this is a significant power and one which should not be 

open to delegation without any restriction as to the persons or classes of persons 

to whom it could be delegated. 
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Accordingly, the Committee drew Senators' attention to the clause as it may be 

considered to trespass unduly on personal rights and liberties, in breach of principle 

l(a)(i) of the Committee's terms of reference. 

The Minister has responded as follows: 

I will be moving a Government amendment to subclause 
3( d) of the Bill to require that a person may only be 
authorised to be an 'officer' by notice published in the 
Gazette. This will permit greater public scrutiny of such 
authorisations than the requirement for written approval 
as currently proposed in the Bill. 

The Committee thanks the Minister for this response and for agreeing to move an 

amendment to the Bill to address the concern raised by the Committee. 

Discretion to decide a pell!On is an 'unprocessed pe=n' 
Clause 12 - proposed new section 54B 

In Alert Digest No. 7, the Committee noted that proposed new section 54B, which 

is to be inserted by clause 12 of the Bill, introduces the concept of an 'unprocessed 

person'. An unprocessed person is someone who an authorised officer reasonably 

supposes would, if allowed to enter into Australia, become an illegal immigrant and 

in relation to whom it is impracticable or inconvenient to decide immediately 

whether or not an entry permit should be granted. 

The Committee observed that classification as an 'unprocessed' person carries with 

it certain significant consequences including, as discussed above, the liability to be 

detained or arrested without warrant. However, the Committee noted that there did 

not appear to be any provision within the legislation to allow a person to challenge 

their designation as an unprocessed person. The Committee suggested that if this 
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was the case, it appeared that the only recourse for a person who disputes their 

designation as such would b, a writ of habeas corpusor an action in trespass. 

The Committee noted that neither course of action would be easy to initiate or of 

immediate assistance to a person in this situation. Further, the Committee 

suggested that in the case of an action in trespass, the person detained would have 

to show that the authorised officer had not properly formed the opinions required 

in order to designate the person as 'unprocessed'. In addition, the Committee noted 

that success in such an action would only entitle a person to damages, which would 

not necessarily make the action the most efficacious recourse to a person who has 

been incorrectly designated as an 'unprocessed person'. 

Accordingly, the Committee drew Senators' attention to the clause as it might be 

considered to trespass unduly on personal rights and liberties, in breach of principle 

l(a)(i) of the Committee's terms of reference. 

The Minister has responded as follows: 

[A] decision to designate a person an unprocessed person 
would be a decision which could be challenged under the 
Administrative Decisions (Judicial Review) Act 1977 on 
the basis that an error of law had been made in arriving 
at that designation. That Act would allow for a 
declaration to be made as to whether a person is an 
unprocessed person. Proceedings under that Act are 
relatively easy to initiate and conduct. 

The Minister goes on to say that 

apart from relief of a declaratory kind from the Federal 
Court, it is not intended that there be a mechanism in the 
Migration Act which would provide for the release of a 
person from a processing centre other than in compelling 
circumstances such as the need for medical treatment. It 
must be borne in mind that unprocessed persons will be 
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persons who have arrived in Australia without permission, 
seeking to enter Australia in circumstances in which they 
would become illegal entrants and in which proper 
immigration, health, customs and quarantine clearance 
procedures have not been carried out. For the purposes 
of the Act, these persons have not entered Australia and 
are potentially prohibited persons. While clearance 
procedures are being conducted after the persons' arrival, 
the policy to be expressed in the legislation is that they be 
restrained from entering the broader Australian 
community. 

The Committee thanks the Minister for this response and for his assistance with the 

Bill. 
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PROCEEDS OF CRIME LEGISlATION AMENDMENT BIIL 19!11 

This Bill was introduced into the House of Representatives on 30 May 1991 by the 

Attorney-General. 

The Bill proposes to establish the Confiscated Assets Trust Fund, into which will 

be paid all those funds recovered under the Proceeds of Crime Act 1987, the drug 

trafficking provisions of the Customs Act 1901, and any money or property 

recovered under section 9 of the Crimes Act 1914. The Bill also provides that the 

major proportion of these funds will be distributed to drug education and 

rehabilitation programs. 

The Committee dealt with the Bill in Alert Digest No. 10 of 1991, in which it made 

various comments. The Attorney-General responded to those comments in a letter 

dated 18 June 1991. A copy of that letter is attached to this report. Relevant parts 

of the response are also discussed below. 

Delegation of power to 'a person' 
Onuses 9, 15 and 17 - proposed new subsections 208DA(4), 20(3A) and 30(4A) 

In Alert Digest No. 10, the Committee noted that clause 9 of the Bill proposes to 

insert proposed new section 208DA into the Customs Act 1901. That proposed new 

section deals with the disposal of narcotic-related goods. The Committee noted that 

proposed new subclause 208DA(4) would impose certain obligations on the 

Attorney-General 'or a person authorised by the Attorney-General for the purposes 

of this section'. Those include a power to direct that narcotic goods be disposed of. 

- 249 -



The Committee noted that there is no limit on the persons whom the Attorney­

General could authorise. Given that this would appear to involve a fairly onerous 

obligation, the Committee suggested that it may be appropriate to limit the persons 

or classes of persons whom the Attorney-General could authorise. 

The Committee noted that clause 15 of the Bill proposes to insert a new subsection 

20(3A) into the Proceeds of Crime Act 1977. That proposed new subsection deals 

with the effects of a forfeiture order pursuant to that Act. It would allow the 

Attorney-General 'or a person authorised by the Attorney-General for the purposes 

of this subsection' direct that property that is subject to a forfeiture order be 

disposed of. 

The Committee noted that, as with clause 9, there is no limit on the persons or 

classes of persons whom the Attorney-General may so authorise. 

The Committee noted that clause 17 of the Bill proposes to insert a new subsection 

30(4A) into the Proceeds of Crime Act. That proposed new subsection deals with 

the forfeiture of restrained property. It would allow the Attorney-General 'or a 

person authorised by the Attorney-General for the purposes of this subsection' to 

direct that property forfeited under section 30 of that Act be disposed of. 

The Committee noted that there is no limit as to whom the Attorney-General could 

authorise. 

Given the apparent gravity of the powers and obligations involved in each case, the 

Committee drew Senators' attention to the clauses, as they might be considered an 

inappropriate delegation of legislative power, in breach of principle l(a)(iv) of the 

Committee's terms of reference. 

The Attorney-General has responded as follows: 
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There are three remarks to be made in relation to the 
Committee's remarks on these amendments. Firstly, the 
amendments do no more than restate the existing law 
(save in respect of the Customs Act). The existing 
provisions of the Proceeds of Crime Act (paragraphs 
20(3)(b) and 30( 4)(b )) already provide that property 
forfeited under those provisions shall be disposed of as 
directed by myself or "of a person authorised by [ myself] 
for the purposes of this paragraph". The amendments will 
introduce more certainty into the disposal process. At 
present a discretionary direction is required in every case. 
In future, in every case property will be sold and the 
proceeds paid to the Trust Fund unless I or my delegate 
give a direction to the contrary. 

In relation to the Customs Act provision, the power of 
direction to be conferred on my by new subsection 
208DA( 4) will replace an existing power of direction that 
is vested in the Commissioner or a Deputy Commissioner 
of the AFP. However, the new power of direction, as it is 
a reserve power as mentioned above, will introduce more 
certainty into the process of disposal. In the future, if I 
decide to exercise the power of delegation, it is probable 
that I would delegate the power under subsection 
208DA(4) to the Commissioner of the AFP orto the First 
Assistant Secretary of Criminal Law and Law 
Enforcement Division, which would restore the existing 
situation. 

Secondly, even if the power of delegation were omitted 
from the subsections referred to, there would still remain 
a power of delegation stemming from the general power 
of delegation which is conferred on me by section 17 of 
the I.aw Officers Act 1964. 

Thirdly, I believe that the matters concerned are not of 
such gravity as the Committee perceives. The power 
relates only to the disposal of property which has already 
been forfeited. Under the Proceeds of Crime Act this can 
only occur after a person has been convicted of a criminal 
offence and the appeal process (if any) ha:, been 
completed. Even after the conviction of the person, a 
further court order is required to support the confiscation 
of the property, save in the case of statutory forfeiture 
under section 30 (which is, however, limited to 
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circumstances where the person has been convicted of a 
serious offence). 

Under the Customs Act, property is condemned as forfeit 
only after a quite extensive process of notice and waiting 
periods has occurred. Thus the power of direction is 
entirely administrative and is subsequent to the processes 
by which ample opportunity is provided for the rights to 
the property to be determined. 

The Committee thanks the Attorney-General for this detailed response. 

'Herny vnr clause 
Clause 19 - proposed new subsection 34C(2) 

In Alert Digest No. 10, the Committee noted that clause 19 proposes to insert a 

new Part llA into the Proceeds of Crime Act. That new Part deals with the 

proposed Confiscated Assets Trust Fund. The Committee noted that proposed new 

section 34C deals with payments out of that Trust Fund. Paragraph 34C(l)(b) deals 

with the payment of funds out of the trust fund in relation to a 'relevant offence'. 

Subsection 34C(2) provides that a 'relevant offence' 

means an offence under section 29A, 29B, 29C, 29D, 71, 
86 or 86A of the Crimes Act 1914 or a prescribed 
offence. 

The Committee suggested that the effect of the provision was that the Governor­

General (acting on the advice of the Executive Council} would be able to make 

regulations prescribing further offences as 'relevant' offences for the purposes of 

proposed new section 34C. The Committee indicated that, as a result, the proposed 

new subsection 34C(2) is what it would generally consider to be a 'Henry Vlll' 

clause, as it would allow the operation of the primary legislation to be amended by 

subordinate legislation. 
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Accordingly, the Committee drew Senators' attention to the clause, as it might be 

considered an inappropriate delegation of legislative power, in breach of principle 

l(a)(iv) of the Committee's terms of reference. 

The Attorney-General has responded as follows: 

In assessing whether this provision is acceptable it is 
necessary to bear in mind the purpose of the expression 
"relevant offence". The expression is used in proposed 
subparagraph 34C(l)(b)(i) which allows for a GBE 
[Government Business Enterprise) to be reimbursed in 
certain circumstances. Brielly, the procedure in 
subparagraph 34C(l)(b)(i) will apply where an amount is 
recovered under the Proceeds of Crime Act and the 
recovery stems from an offence which caused financial 
loss to a GBE. 

The Attorney-General has offered the following example: 

For example, a person may be convicted under section 
290 of the Crimes Act 1914 (Fraud) in circumstances 
where money was defrauded from Australia Post. In such 
a case, if Australia Post had chosen to sue the offender 
civilly for the return of the money the amount recovered 
would be payable to Australia Post. If, however, the more 
effective provisions of the Proceeds of Crime Act were 
used to deprive the person of the benefit of the offence 
then the recovered amount would be paid to the Trust 
Fund. Clearly this may lead to a disinclination on the part 
of the GBE to use the provisions of the Proceeds of 
Crime Act. The facility for reimbursement will ensure that 
the general policy of depriving offenders of their ill-gotten 
gains will be pursued in all appropriate cases. 

The Attorney-General goes on to say: 

In this context, the difficulty is to ensure that the facility 
for reimbursement is available in any case where the 
recovery stems from the conviction of a person for an 
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offence which caused financial loss to the GBE. Whilst all 
existing offences of this kind are identified within the 
definition of "relevant offence" it is vezy desirable to have 
the flexibility to prescribe other similar offences which 
may be enacted in the future. It is my view, and I would 
hope that the Committee will agree, that in these 
particular circumstances the regulation making power is 
appropriate. 

The Committee thanks the Attorney-General for this detailed response and for his 

assistance with the Bill. 
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RECEIVED 

1 8 JUN 1991 
Stnet, Slar:d ,,g C',11 

lor lht ScrultnY cl D,n, Attorney-General 

Th& Hon. Michael Dulty M.P. 

92529 

Senator B Cooney 
Chairman 
Senate Standing Committee 
for the Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

I am writing in response to the comments contained 
in Scrutiny of Bills Digest No. 10 of 1991 (5 June 
1991), concerning Clause 4 of the Courts (Mediation 
and Arbitration) Bill 1991. 

Parliament Hou,e 
Canber,a ACT 2600 

The committee has expressed its concern that the 
definition of "Part VIII proceedings• in clause 4 of 
the Bill allows regulations to be made to exclude 
certain property and spousal maintenance proceedings 
as matters which may be the subject of court-annexed 
or private arbitration, and may therefore be an 
inappropriate delegation of legislative power in 
breach of principle l(a) (iv) of the Committee's terms 
of reference. 

The legislation is to provide a legislative framework 
upon which a pilot program of court-annexed and 
private arbitration of family law matters can 
operate. For this reason, it is desirable that there 
be flexibility in determining which matters may be 
arbitrated and a capacity to respond promptly to any 
inappropriate use of arbitration. 

I have identified some matters which should not be 
the subject of arbitration, such as proceedings in 
relation to the approval of maintenance agreements or 
for the registration of such agreements. I was faced 
with specifying those matters which have been 
identified in the legislation, but leaving a further 
unidentified class of proceedings either to be 
specified in regulations or not to be dealt with at 
all. On balance it is my view that it is preferable 
to specify all matters in the regulations. 
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The matters identified as being inappropriate for 
arbitration are proceedings arising under sections 
85, 86 or 87 of the Family Law Act. 

I trust that this information is of assistance to the 
Committee. 

Yours sincerely 

MICHAEL DUFFY 
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RECEIVED 

I 8 JUN 1991 
Senate 81111ding C'tt• 

tor tM l1mrtmf 14 ._ 

Senator B Cooney 
Chairman 
Standing Committee for the Scrutiny 

ol Bills 
Parliament House 
CANBERRA ACT 2600 

DearPr0 

,,.·, ... 

MINISTI:R FOR PRIMARY INOUSIBIES ANO ENERGY 
PARLIAMENT HOUSE 
CANBERRA 2800 

I A .Jill, . 

I refer to the comments contained in your Committee's Alert Digest No. 10 of 1991 (5 
June 1991) concerning the package of fisheries legislation now before the Senate. The 
only matter with respect to this legislation with respect to which your Committee has 
sought comment relates lo subclause 63(1) of the Fisheries Management Bill 1991 
which would allow a Joint Authority established under this Bill to delegate it's powers 
lo AFMA "or any other person·. 

It is agreed that this provision could be made more restrictive, although a Joint 
Authority might be managing a fishery under either this Bill or the laws of a State 
represented on the Joint Authority. Commonwealth functions might also be delegated to 
olher than a Commonwealth employee, for example a State Officer or employee. 

I would also point oul that this provision parallels a similar provision inserted in the 
Fisheries Act 1952 in 1980. 

I am also most anxious that this legislation be passed this session and would wish to 
avoid any delay if possible. The associated Fisheries Administration Bill 1990 
establishes the Australian Fisheries Management Authority (AFMA). It is most 
desirable that AFMA be established as soon as possible. Any delay could have a serious 
impact on the morale of the staff involved with the new Authority. 

As this is a relatively minor matter and I trust your Committee will take into account 
factors outlined above in arriving at it's attitude on this matter. 

Yours sincerely 

SIMONCREAN 
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MINISTER FOR THE ARTS, SPORT, THE ENVIRONMENT, 
TOURISM AND TERRITORIES 

Hon. Ros Kelly M.P. 

Senator B Cooney 
Chairman 

RECEIVED 

I 7 JUN 1991 
81n1tt l11nd,ng C'llt 

to, lht Bcruttnr ot 1m, 

Senate Scrutiny of Bills Committee 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

Phone: (06) 277 7640 
Facsimile: (06) 2734130 

11 JUN 1991 

Thank you for the comments from the Senate Scrutiny of Bills 
Committee on the Great Barrier Reef Marine Park Amendment Bill 
1991. 

The first issue the Committee raises in relation to the 
proposed reversal of the onus of proof is the question of the 
level of proof required. Subsection 59B(2) states that the 
defence which can be raised by the accused under subsection 
(1), that is necessity through stress of weather or other 
unavoidable cause, should be proved by the accused on the 
balance of probabilities. I understand that the Committee 
accepts the reversed onus in subsection (l) but points out 
that the way the section is currently drafted implies that a 
different level of proof is required for the defence provided 
in subsection (J) than that provided in (1). If this is the 
case, it would appear to be an unintended consequence of the 
way the provision has been drafted. 

The same level of proof ought to apply to both defences, and 
indeed, as the committee has pointed out, in the absence of 
subsection (2) the common law would apply the balance of 
probabilities to all the defences provided. It has been 
included in the provision in order to avoid any argument about 
the issue. It was not intended that a different level of 
proof would apply to subsection (3) and the clause will 
therefore be amended to make it clear that the same level of 
proof should apply to subsections (1) and (J), that is the 
balance of probabilities. This could also be achieved by 
removing subsection (2) altogether but in order to maintain 
consistency with the cautious approach adopted to date I 
consider it is more appropriate to make the former amendment. 

The Amendment is being prepared by the Office of Parliamentary 
Counsel to be moved when the Bill is introduced into the 
Senate. 

PARLIAMENT HOUSE, CANBERRA, A.C.T. 2600 
llOO'l~(lodP.p,.rl 
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The second issue raised by the Committee is whether the 
defence provided in paragraph (3) (a) is an appropriate matter 
for the accused to be required to prove or whether it is a 
matter more appropriate for the prosecution to prove beyond 
reasonable doubt. In this case I would disagree with the 
Committee's position. Sections 59B, 59C and S9D create 
statutory offences which apply to both the owner and the 
master. 

However, it is possible that an owner may in fact be 
• innocent• of the activity charged, in that the owner had 
absolutely nothing to do with the contravention of the 
provision committed by the master of the offending vessel. It 
is therefore necessary to provide a statutory defence for the 
owner in circumstances where no knowledge, direct or indirect, 
or participation by the owner was involved. The defence would 
also cover a situation where the master acted in contravention 
of the owner's instructions or established practices. 

These and other relevant kinds of matters which would 
establish the defence, such as business practices or 
communications from owner to master would be peculiarly within 
the knowledge of the defendant and very difficult for the 
prosecution to disprove beyond reasonable doubt. It therefore 
comes within the Committee's accepted guideline for reversal 
of the onus of proof. A similar provision was considered by 
the Committee in its Seventh Report for 1991 in relation to 
sections llA and llB of the Training Guarantee 
(Administration) Amendment Bill of 1990, 

A distinction needs to be drawn between this defence to a 
prosecution for an offence against section 59B, 59C and 59D 
and the prosecution for an offence against section 5 of the 
Crimes Act 1914. In the latter case, the prosecution would 
have to establish beyond reasonable doubt that the owner did 
in fact aid, abet, counsel or procure the commission of an 
offence against either section referred to. 

Yours sincerely 

~ 
ROS KELLY i 
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senator B Cooney 

•• 
. 

h 

RECEIVED 

3 0 MAY 1991 
l1n111 lll.rd1n1 C'II• rw 11>o s.,u11n, 01 11na 

MINISTER FOR IMMIGRATION, LOCAi. 
GOVERNMENT ANO ETHNIC AFFAJRS 

PAIILIAM!NT Houst 
CAHS!RRA, A.C.T. HOO 

Chairman of the senate Standing Committee 
for the scrutiny of Bills 

Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

Thank you for having drawn to my attention the comments of 
the senate Standing committee for the Scrutiny of Bills in 
the Scrutiny of Bills Alert Digest No. 7 of 1991 (8 May 
1991) on the Migration Amendment Bill 1991, I would like to 
make the following comments in relation to the committee's 
concerns. 

The Committee was concerned that limits should be placed on 
the persons or classes of persons authorised by the Minister 
to be 'officers' for the purposes of the Act. I will be 
moving a Government amendment to subclause J(d) of the Bill 
to require that a person may only be authorised to be an 
'officer' by notice published in the Gazette. This will 
permit greater public scrutiny of such authorisations than 
the requirement for written approval as currently proposed 
in the Bill. 

The committee was also concerned about the absence of a 
specific mechanism in the Act to allow a person to challenge 
being designated an unprocessed person. However, a decision 
to designate a person an unprocessed person would be a 
decision which could be challenged under the Administrative 
Decisions (Judical Review) Act 1977 on the basis that an 
error of law had been made in arriving at that designation. 
That Act would allow for a declaration to be made as to 
whether a person is an unprocessed person. Proceedings 
under that Act are relatively easy to initiate and conduct. 
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However, apart from relief of a declaratory kind from the 
Federal court, it is not intended that there be " mechanism 
in the Migration Act which would provide for the release of 
a person from a processing centre other than in compelling 
circumstances such as the need for medical treatment. It 
must be borne in mind that unprocessed persons will be 
persons who have arrived in Australia without permission, 
seeking to enter Australia in circumstances in which they 
would become illegal entrants and in which proper 
immigration, health, customs and quarantine clearance 
procedures have not been carried out, For the purposes of 
the Act, these persons have not entered Australia and are 
potentially prohibited persons. While clearance procedures 
are being conducted after the persons' arrival, the policy 
to be expressed in the legislation is that they be 
restrained from entering the broader Australian community. 

I trust that the above comments have removed the Committee's 
concerns about the Bill, 

Gerry Hand 
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Senator B Cooney 
Chairman 

Attorney-General 

Senate Standing Commit tee for the 
Scrutiny of Bills 

Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

RECEIVED 

1 8 JUN 1991 
Stnat• S,,111d . ..., c· ... ,., ... .......,., .... 

The Hon M,chaet Oulty M.P. 
Parliament House 

Canberra ACT 2600 

CLE9l/8071 
Min No 92530 

1 8 JUN 1991 

I refer to the Scrutiny of Bills Alert Digest of 5 June 
1991 (number 10 of 1991). That digest contains remarks 
on the Proceeds of Crime Legislation Amendment Bill 1991. 
The digest comments on the following clauses of the Bill: 

clauses 9, 15 and 17 (inserting proposed subsection 
208DA( 4) of the Customs Act 1901 and subsections 
20(3A) and 30(4A) of the Proceeds of Crime Act 1987). 
These clauses are commented upon for the perceived 
breadth of the power of delegation which is conferred 
by the new provisions; and 

clause 19 {proposed new subsection 34C(2) of the 
Proceeds of Crime Act 1987). This clause is 
commented upon for containing a "Henry VIII" clause. 

I would like to conunent upon each of these remarks. 

Clauses 9, 15 and l 7 

The new subsections to be inserted into the Customs Act 
and the Proceeds of Crime Act by clauses 9, 15 and 17 all 
confer' upon myself a power to direct that forfeited 
property shall be dealt with in some manner other than by 
way of sale with the net proceeds being paid to the 
Confiscated Assets Trust Fund. As the Explanatory 
Memorandum states this power may be exercised in order to 
direct that a particular i tern of property be made 
available to 11 law enforcement agency for use in 
connection with its operations. The new subsections 
include a power of delegation under which I may delegate 
this power of direction to any person. The Committee 
comments that the breadth of this power of delegation may 
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be considered inappropriate "given the apparent gravity 
of the powers and obligations involved in each case". 

There are three remarks to be made in relation to the 
Committee's remarks on these amendments. Firstly, the 
amendments do no more than restate the existing law (save 
in respect of the Customs Act). The existing provisions 
of the Proceeds of Crime Act (paragraphs 20(3)(b) and 
30(4)(b)) already provide that property forfeited under 
those provisions shall be disposed of as directed by 
myself or "of a person authorised by [myself J for the 
pur.poses of this paragraph". The amendments will 
introduce more certainty into the disposal process. At 
present a discretionary direction is required in every 
case. In future, in every case property will be sold and 
the proceeds paid to the Trust Fund unless I or my 
delegate give a direction to the contrary. 

In relation to the Customs Act provi.aion, the power of 
direction to be conferred on me by new subsection 
208DA(4) will replace an existing power of direction that 
is vested in the Commissioner or a Deputy Commissioner of 
the AFP. However, the new power of direction, as it is a 
reserve power as mentioned above, will introduce more 
certainty into the process of disposal. In the future, 
if I decide to exercise the power of delegation, it is 
probable that I would delegate the power under subsection 
208DA(4) to the Commissioner of the AFP or to the First 
Assistant Secretary of Criminal Law and Law Enforcement 
Division, which would restore the existing situation. 

Secondly, even it the power of delegation were omitted 
from the subsections referred to, there would still 
remain a power of delag3tion stenuning from the general 
power of delegation which is conferred on me by section 
17 of the Law Officers Act 1964. 

Thirdly, I believe that the matters concerned are not of 
such gravity as the Committee perceives. The power 
relates only to the disposal of property which has 
already been forfeited. Under the Proceeds of Crime Act 
this can only occur after a person has been convicted of 
a criminal offence and the appeal process (if any) has 
been completed. Even after the conviction of the person, 
a further court order is required to support the 
confiscation of the property, save in the case of 
statutory forfeiture under section 30 (which is, however, 
limited to circumstances where the person has been 
convicted of a serious offence). 
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Under the Customs Act, property is condemned as forfeit 
only after a quite extensive process of notice and 
waiting periods has occurred. Thus the power of 
direction is entirely administrative and is subsequent to 
the processes by which ample opportunity is provided for 
the rights to the property to be determined. 

Clause 19 

Turning now to the con.rnents on clause 19 of the Bill, in 
particular proposed subsection 34C(2) of the Proceeds of 
Crime Act. Proposed subsection 34C(2) will permit the 
definition of "relevant offence" to be extended by 
regulation. 

In assessing whether this provision is acceptable it is 
necessary to bear in mind the purpose of the expression 
"relevant offence". The expression is used in proposed 
subparagraph 34C(l)(b)(i) which allows for a GBE to be 
reimbursed in certain circumstances. Briefly, the 
procedure in subparagraph 34C(l)(b)(i) will apply where 
an amount is recovered under the Proceeds of Crime Act 
and the recovery sterns from an offence which caused 
financial loss to a GBE, For example, a person may be 
convicted under section 29D of the Crimes Act 1914 
(Fraud) in circumstances where money was defrauded from 
Australia Post. In such a case, if Australia Post had 
chosen to sue the offender civilly for the return of the 
money the amount recovered would. be payable to Australia 
Post. If, however, the more effective provisions of the 
Proceeds of Crime Act were used to deprive the person of 
the benefit of the offence then the recovered amount 
would be paid to the Trust Fund. Clearly this may lead 
to a disinclination on the part of the GBE to use the 
provisions of the Proceeds of Crime Act. The facility 
for reimbursement will ensure that the general policy of 
depriving offenders of their ill-gotten gains will be 
pursued in all appropriate cases. 

rn this context, the difficulty is to ensure that the 
facility for reimbursement is available in any case where 
the recovery stems from the conviction of a person for an 
offence which caused financial loss to the GBE. Whilst 
all existing offences of this kind are identified within 
the definition of "relevant offence" it is very desirable 
to have the flexibity to prescribe other similar offences 
which may be enacted in the future. It is my view, and I 
would hope that the Committee will agree, that in these 
particular circumstances the regulation making power is 
appropriate. 
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In conclusion, I thank the Committee for its considered 
views on the Proceeds of Crime Legislation Amendment Bill 
1991. 

Yours sincerely 

MICHAEL DUFFY 
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ELEVENTH REPORT OF 1991 

The Committee has the honour to present its Eleventh Report of 199 J to the 

Senate. 

The Committee draws the attention of the Senate to clauses of the following Acts 

and Bills which contain provisions that the Committee considers may fall within 

principles l(a)(i) to (v) of Standing Order 24: 

Australian National University Bill 1991 

Corporations Legislation Amendment Act 1991 

Interstate Road Transport Amendment Bill 1991 

Interstate Road Transport Charge Amendment Bill 1991 

Service and Execution of Process Amendment Bill 1991 

Social Security (Disability and Sickness Support) 
Amendment Bill 1991 
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AUSTRALIAN NATIONAL UNIVERSITY BILL 1991 

This Bill was introduced into the House of Representatives on 15 May 1991 by the 

Minister for Higher Education and Employment Services. 

The Bill proposes to repeal the Australian National University Act 1946 and the 

Canberra Institute of the Arts Ordinance 1988, to allow the amalgamation of the 

Australian National University and the Canberra Institute of the Arts with effect 

from 1 January 1992. 

The Committee dealt with the Bill in Alert Digest No. 9 of 1991, in which it made 

various comments. The Minister for Higher Education and Employment Services 

responded to those comments in a letter dated 1 August 1991. A copy of that letter 

is attached to this report. Relevant parts of the response are also discussed below. 

Delegation of power to 'a person' 
Subclause 47(11) 

In Alert Digest No. 9, the Committee noted that various subclauses of clause 47 of 

the Bill would permit the Auditor-General 'or an authorised person' to do certain 

things. Subclause 47(11) defines an 'authorised person' as: 

a person authorised in writing by the Auditor-General to 
act under this section. 

The Committee noted that there is no limit on the persons whom the Auditor­

General may so authorise. Given the powers and responsibilities which could be 

delegated by such authorisation, the Committee suggested that there should be a 

- 270 -



limit on the persons or classes of persons whom the Auditor-General can authorise 

for the purposes of the provision. 

Tl1e Committee drew Senators' attention to the provision, as it may be considered 

an inappropriate delegation of legislative power, in breach of principle l(a)(iv) of 

the Committee's terms of reference. 

The Minister has responded as follows: 

The Office of Parliamentary Counsel (OPC) has advised 
that this is a standard provision worked out with the 
Auditor-General many years ago. I understand that there 
are over 100 instances of its use in the Commonwealth 
Statutes including, in particular, model sections 63G and 
63L of the Audit Act 1901, which are applicable to a 
large number of statutory authorities. 

I believe it would be inappropriate to alter this provision 
in the Australian National University Bill. If a change is 
to be made, it should be made in the At:tlit Act as well as 
all other Acts containing the provision. As this would be 
a matter for consideration by the Minister for Finance, I 
have drawn his attention to the Committee's comments. 

The Committee thanks the Minister for this response. In making the comment, the 

Committee was aware of the situation regarding the Audit Act 1901 but remained 

of the view that delegation of this power to 'a person' is inappropriate. 

The Committee notes that the Minister has indicated that he has drawn the 

Committee's comments to the attention of the Minister for Finance. The 

Committee hopes that the Minister for Finance will consider those comments and 

provide an appropriate response in due course. 
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'Henry VIII' clause 
Subclause 48(3) 

In Alert Digest No. 9, the Committee noted that clause 48 of the Bill deals with the 

University's immunity from taxation. Subclause 48(1) provides that (subject to 

sobclause 48(3)) the University is not ta be subject to taxation under the laws of the 

Commonwealth or of a State or Territory. The Committee noted that, similarly, 

subclause 48(2) provides that (subject to subclause 48(3)) the University is not to 

be subject ta taxation imposed by the Debits Tax Act 1982 or to sales tax. 

However, the Committee noted that subclause 48(3) goes on to provide that the 

Governor-General may make regulations providing that the provision does not 

apply in relation to taxation under a specified law. 

The Committee indicated that this is what it would generally regard as a 'Henry 

Vlll' clause, as it would allow the Governor-General (acting with the advice of the 

Executive Council) to make regulations which, in effect, amend the substantive 

provisions of the primary legislation. The Committee draws attention to such 

clauses as a matter of principle. In addition, however, the Committee noted that in 

the present case there is no indication of the kinds of eventualities which the 

provision is intended to cover. Accordingly, the Committee drew Senators' attention 

to the provision, as it may be considered an inappropriate delegation of legislative 

power, in breach of principle l(a)(iv) of the Committee's terms of reference. 

The Minister has responded as follows: 

At present one regulation relating to payroll taxation is in 
force under this provision. I propose to amend the 
provision to provide explicitly that the University is 
subject to State and Territory Laws relating to such 
taxation. 
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The Committee thanks the Minister for this response and for his agreement to 

amend the legislation to restrict the operation of the clause in the light of the 

Committee's concerns. 

General comment 

In Alert Digest No. 9, the Committee noted that the exemption in subclause 48(2) 

of the Bill from 'taxation imposed by the Debits Tax Act 1982' would appear to be 

unnecessary, given that section 4A of that Act provides that such tax is not imposed 

in relation to debits made on or after 1 January 1991 and bearing in mind that, 

pursuant to clause 2, the Bill would not commence until 1 January 1992. 

The Minister has responded as follows: 

I have been advised by [the Office of Parliamentary 
Counsel] that the subclause is redundant and have 
initiated action to have it removed from the Bill. 

The Committee thanks the Minister for his response and for his assistance with the 

Bill. 

• 273 -



CORPORATIONS LEGIS1ATION AMENDMENT ACT 1991 

The Bill for this Act was introduced into the House of Representatives on 29 May 

1991 by the Attorney-General. 

The Act amends the Corporations Act 1989 and the Australian Securities 

Commission Act 1989 to: 

wind up the National Companies and Securities 

Commission; 

require the consolidation of accounts of companies and 

subsidiaries for financial reporting purposes; 

reform insider trading regulation; 

confer on the Family Court of Australia and the Family 

Court of Western Australia jurisdiction in relation to civil 

matters arising under the Corporations Law, 

allow the Australian Securities Commission to regulate 

compliance with trust deeds; 

propose a statutory moratorium on the requirement for 

companies to include their Australian Company Number 

on business documents and negotiable instruments; and 

require retiring directors to notify a changeover in 

ownership of a company. 

The Committee dealt with the Bill in Alert Digest No. 10 of 1991, in which it made 

various comments. The Attorney-General responded to those comments in a letter 

received 20 June 1991. As the Bill was due to be debated by the Senate within a 

very short time of the Committee receiving the Attorney's response, the letter was 
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tabled in the Senate on the day it was received, to allow Senators to refer to the 

contents of the letter in the course of the debate. 

The Bill was passed by the Senate on 21 June 1991. However, as the Committee's 

comments and the Attorney's responses to them may still be of interest to Senators, 

those comments and the relevant responses are discussed below. A copy of the 

Attorney-General's letter is also attached to this report. 

Commencement by Proclamation 
Subsections 2(3), (4), (10), (11) and (12) 

In Alert Digest No. 10,. the Committee noted that subclause 2(3) of the (then) Bill 

provided that certain specified amendments to the Corporations Act 1989 were to 

commence by Proclamation. The Committee noted that there was no limit as to the 

time within which such a Proclamation must be made and that, as a result, the 

clause contravened the general rule set out in Office of Parliamentary Counsel 

Drafting Instruction No. 2 of 1989. 

However, the Committee noted that, in relation to this subclause, the Explanatory 

Memorandum stated: 

[T]he specified proposed amendments of the 
[Corporations Act] set out in Schedule 1 of the Bill to 
come into operation by virtue of subclause 3(3) [sic], 
which relate to the conferment of jurisdiction on the 
Family Courts, will commence on a day to be fixed by 
Proclamation. These proposed amendments are not 
subject to the usual requirement for amendments to 
automatically commence after the expiration of 6 months 
from Royal Assent, because they rely on the subsequent 
passage of legislation by the States for their effective 
operation under the national scheme arrangements ... 
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The Committee accepted that this explanation fitted within the exception set out 

in paragraph 6 of Drafting Instruction No. 2, since the commencement was 

dependent on 'unusual circumstances', as contemplated by that paragraph. As a 

result, the Committee made no further comment on the clause. 

Similarly, the Committee noted that subclause 2(4) of the Bill provided that, subject 

to subclause (5), clauses 7 and 8 of the Bill would commence on a day or days to 

be fixed by Proclamation. However, the Committee noted that, in accordance with 

Drafting Instruction No. 2, subclause (5) provided that if those clauses had not been 

proclaimed within six months of Royal Assent, they were to commence on the 

following day. Accordingly, the Committee made no further comment on the clause. 

The Committee also noted that subclause 2(10) of the Bill provided that, subject 

to subclause (11 ), the provisions of Part 6 of the Bill (which dealt with the winding 

up of the National Companies and Securities Commission) were to commence on 

a day or days to be fixed by Proclamation. In addition, the Committee noted that 

subclause (11) provided: 

A Proclamation under subsection (10) must not fix a day 
for the commencement of section 14 that is earlier than 
the first day on which all the provisions of Division 2 and 
3 of Part 6 are in operation. 

The Committee noted that, contrary to the general rule in Drafting Instruction No. 

2 of 1989, there was no limit on the time within which the Proclamation must be 

made. The Committee suggested that, in fact, as a result of subclause (11), the 

limits on Proclamation pursuant to subclause (10) were on the time within which 

a Proclamation must not be made. 

The Committee noted that subclause 2(12) provided that the provisions of the new 

Part 16 of the Australian Securities Commission Act 1989 (which was to be added 

by clause 23 of the Bill) were to commence on a day or days to be fixed by 
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Proclamation. The Committee noted that that proposed new Part provided for 

transitional arrangements which would apply to the winding up of the National 

Companies and Securities Commission. The Committee also noted that there was 

no limit on the time within which such a Proclamation must be made. 

The Committee observed that, by way of explanation, the Explanatory 

Memorandum stated: 

It would not be appropriate to make [these] provisions 
subject to [the requirement of automatic commencement) 
because it is possible that not all the administrative action 
necessary to complete the winding up processes will be 
completed within 6 months of the commencement of the 
Bill so that all relevant provisions can come into 
operation at that time. 

While the Committee accepted this as a valid justification for the provisions not 

commencing within six months, the Committee suggested that it may still have been 

appropriate that the provisions commence automatically after, say, a 12 month 

period. The Committee indicated that it would appreciate the Attorney-General's 

views in relation to this suggestion. 

The Attorney-General responded as follows: 

I am sympathetic to the Committee's position that it is 
desirable, wherever possible, to fix a specified period 
beyond which legislation must come into operation. 

However, in this particular case the operation of the 
provisions depends on the completion of certain 
administrative and accounting processes some of which 
involve matters beyond the control of the Government, 
including consultation and agreement with States on the 
outcome of those administrative and financial processes. 
Because it is not possible to guarantee the completion of 
those processes within any specific period, and the 
provision would not effectively operate if brought into 
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operation before those processes were completed, it has 
been necessary to provide for flexibility in the 
commencement of the provisions. However, having 
provided this explanation, I wish to reassure the 
Committee that the Commonwealth is seeking to resolve 
those matters as quickly as possible, and would expect 
that in the normal event these processes would be 
completed well inside 12 months. 

The Committee thanks the Attorney for thisresponse and for his assurance that the 

Commonwealth will be seeking to resolve the relevant matters as quickly as 

possible. 

'Henry VIII' clauses 
Schedule 3 - new sections 294A and 294B 

In Alert Digest No. 10, the Committee noted that Schedule 3 of the Bill contained 

various proposed amendments to the Corporations Law which were to be effected 

pursuant to clause 7 of the Bill. The Committee noted that, among other things, the 

Schedule proposed to insert a new Division 4A into the Corporations Law. That 

new Division deals with the consolidated accounts of a company and the entities it 

controls. 

The Committee noted that (then) proposed new subsection 294A(1) provided that 

the regulations may define the meaning of various expressions for the purposes of 

the legislation. In particular, the Committee noted that proposed new subsection 

294A(3) provided that a definition contained in an accounting standard may 

(subject to any regulations) also be applied in respect of the expressions. 

ln addition, the Committee noted that (then) proposed new subsection 294B(l) 

provided that the regulations may provide for the determination of the question as 

to whether or not an entity controls another entity. The Committee noted that 
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proposed new subsection 294B(3) provided that a definition contained in an 

accounting standard may (subject to any regulations) also be applied to determine 

whether or not an entity controls another entity. 

The Committee indicated that these provisions were what it generally considered 

to be 'Henry VIII' clauses, as they would allow the operation of the primary 

legislation to be amended, in effect, by subordinate legislation. The Committee 

noted that the definitions to which they related appeared to be crucial to the 

operation of the proposed new part. Accordingly, the Committee drew Senators' 

attention to the clauses, as they may be considered an inappropriate delegation of 

legislative power, in breach of principle l(a)(iv) of the Committee's terms of 

reference. 

The Attorney-General responded as follows: 

A key aspect of the amendments contained in Schedule 
3 will be to require the production by companies of 
consolidated accounts dealing with all the "entities" which 
they "control°. In order to assist consideration of the 
structure of sections 294A and 294B, it might be helpful 
to review briefly the circumstances which have led the 
Government to propose the amendments set out in 
Schedule 3. 

The amendments tackle some of the key failures of 
financial reporting requirements which came to light 
during the 1980s. The present law requires a company to 
prepare group accounts only in respect of the company 
and its '1subsidiaries11

• This rule is technical and formal. It 
is also easily evaded. It has enabled unscrupulous 
company operators to disguise the true financial position 
of their companies by arranging their affairs in a manner 
that lies just beyond the reach of the rules. "Off-balance­
sheet vehicles" like trusts and partnerships are not part of 
a group because the definition of 11subsidiary11 reaches only 
corporate entities. Similarly, companies which are 49.9% 
owned by another are said not to be part of the other's 
group because a key element of the definition of 
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subsidiary focusses on the technicality of 50% ownership 
of shares, even though the rest of the share register might 
be so structured as to give the 49.9% shareholder 
complete effective control. 

To prevent technical evasion of this nature, and to ensure 
adequate disclosure of the true financial position of 
companies, it is necessary to substitute new rules for 
consolidated accounts. Clearly, the new rules must be of 
general application, so as to close off any new potential 
loopholes. At the same time, they must be flexible enough 
to adapt to evolving business practices. They must also be 
capable of being refined quickly, should the need arise, 
given the significant change represented by the adoption 
of broad rules in a previously technical area. 

The Australian Accounting Standards Board, and its 
predecessor under the co-operative scheme, the 
Accounting Standards Review Board, have been 
considering for some time how to ensure that 
consolidation is made compulsory in those cases where it 
is appropriate, but not in others. They have in the 
proposed Standard 1024 developed a series of definitions 
which are designed to spread the consolidation net as 
broadly as necessary without imposing needless expense 
which would occur, for example, if each company in a 
chain of wholly-owned subsidiaries was required to 
produce a separate set of consolidated accounts. 

The Attorney-General goes on to say: 

Given these considerations, the approach taken in 
sections 294A and 294B is to adopt key definitions in 
Standard 1024. In my view, this approach has the 
following significant advantages. 

(a) It takes advantage of work already done. 
Standard 1024 has been developed' by the 
Boards over a period of some years. An 
exposure draft was issued in September 1987 
and a professional standard in June 1990, 
prior to the release in December 1990 of a 
Standard proposed !O be made legally 
enforceable under the Corporations Law. The 
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Standard therefore reflects the advantage of a 
lengthy deliberation and public comment. It is 
appropriate to draw on that process of 
consultation by adopting the definitions in the 
Standard, rather than trying to develop new 
definitions at this stage. 

(b) It makes the Corporations Law simpler and 
easier to understand in its statement of the 
principle of compulsory consolidation for all 
controlled entities, leaving the detailed 
application of that principle to be spelt out in 
the Standard. The definitions in the proposed 
Standard are detailed and are supported by 
lengthy passages of commentary designed to 
spell out their application in a variety of 
special cases. They necessarily involve 
economic concepts, not readily able to be 
translated into a statute. Further, the 
definitions in the standard are constructed by 
use of a number of cross-references; if they 
were to be incorporated into the Corporations 
Law, the length and detail of the Law would 
need to be substantially increased to include 
all the cross-referenced material. 

(c) It is flexible. If any further refinements to the 
definitions need to be effected to meet 
evolving business practices, these can be made 
quickly by the Australian Accounting 
Standards Board through amendments to the 
definitions in the Standard, and these 
amendments will apply automatically, without 
the need to await amendment of the 
Corporations Law. However, in this regard 1 
also note that both Accounting Standards and 
the Regulations may be disallowed by 
Parliament in accordance with the normal 
procedures applicable to sub-ordinate 
instruments. 
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The Attorney concludes by saying: 

The existence of regulation-making powers enables the 
amended Corporations Law to operate effectively even if, 
for whatever reason, an accounting standard is delayed. 
The regulation-making powers also represent a further 
safeguard against unintended consequences of the new 
wide-ranging rules. Once a financial year has ended, the 
Board loses any power to apply a new amending standard 
in respect of that year (Corporations Law, subsection 
285(2)). If a need to refine the definitions emerges only 
as companies commence to prepare their financial 
statements after the end of a financial year, this 
refinement will be able to be effected by regulation. 

In the light of these factors I consider that the approach 
adopted in the Bill to establish the legal framework 
requiring the consolidation of accounts which applies the 
detailed technical and conceptual framework of an 
accounting standard represents an appropriate mechanism 
in which to effectively and conveniently give effect to such 
accounting concepts in the law. 

The Committee thanks the Attorney-General for this detailed and informative 

response. 
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INTERSTATE ROAD TRANSPORT AMENDMENT BIIL 1991 

This Bill was introduced into the House of Representatives on 30 May 1991 by the 

Minister for Land Transport. 

The Bill proposes to provide for the registration and regulation (under the Federal 

Interstate Registration Scheme) of prime movers which are to be used as part of 

a B-double combination. The Bill also provides for the making of regulations 

covering roadworthiness, designation of routes and technical requirements. 

The Committee dealt with the Bill in Alert Digest No. 10 of 1991, in which it made 

various comments. The Minister for Land Transport responded to those comments 

in a letter dated 13 August 1991. A copy of that Jetter is attached to this report. 

Relevant parts of the response are also discussed below. 

Ministerial determinations 
Clause 7 

In Alert Digest No. 10, the Committee noted that clause 7 of the Bill proposes to 

insert a new section 43A into the Interstate Road Transport Act 1945. That 

proposed new section provides: 

(1) The Minister may determine, in writing, that certain 
roads or categories of roads are to be routes for the 
carriage of passengers or goods between prescribed places 
or for any purpose that is incidental to carriage of that 
kind. 

(2) The Minister may determine, in writing, conditions to 
which the operation of a B-double on a federal route is 
subject. 
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(3) The Minister must cause a notice of a determination 
made under this section to be published in the Gazette. 

The Committee noted that clause 5 of the Bill proposes to insert a new section l2B 

into the Interstate Road Transport Act. That proposed new section would allow 

regulations to be promulgated to govern the operation of B-doubles (which are 

defined in proposed new section 3A - they are a type of motor vehicle). 

The Committee noted that proposed new paragraph 12B(Z)(c) provides that the 

regulation may prohibit the operation of a B-double in breach of conditions 

determined under proposed new subsection 43A(2). The Committee suggested that, 

if this was the case, those determinations could have an effect which approaches 

that of legislation. The Committee suggested that, if this was so, it was appropriate 

that the determinations be, at least, tabled in the Parliament and, perhaps, should 

be subject to disallowance. 

The Committee drew Senators' attention to the provision, as it may be considered 

an inappropriate delegation of legislative power, in breach of principle l(a)(iv) of 

the Committee's terms of reference. 

The Minister has responded as follows: 

... I can advise you that the Bill was debated in the House 
of Representatives on 6 June 1991. In the course of this 
debate, the Opposition moved an amendment to the Bill 
to require that determinations made under new 
subsection 43A(2) be tabled in both Houses of Parliament 
and be subject to disallowance during a period of 15 
sitting days from that time. The proposed amendment has 
been accepted. The concerns raised by the Committee in 
relation to these determinations would appear to have 
been satisfied by the amendment. 
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The Committee thanks the Minister for this response and for accepting the 

amendment moved in the House of Representatives. 
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INTERSTATE ROAD TRANSPORT CHARGE AMENDMENT BILL 1991 

This Bill was introduced into the House of Representatives on 30 May 1991 by the 

Minister for Land Transport. 

The Bill proposes to remove provisions from the Interstate Road Transport Charge 

Act 1985 which. permit only road maintenance costs to be taken into account in 

determining registration charges for B-double combinations and limit the charges 

that can be imposed on vehicles registered under the Federal Interstate 

Registration Scheme. 

The Committee dealt with the Bill in Alert Digest No. 10 of 1991, in which it made 

various comments. The Minister for Land Transport responded to those comments 

in a letter dated 13 August 1991. A copy of that letter is attached to this report. 

Relevant parts of the response are also discussed below. 

Removal of limits on charges 
Clauses 3 and 4 

In Alert Digest No. 10, the Committee noted that clause 3 proposes to delete those 

provisions of the Interstate Road Transport Charge Act 1985 which presently limit 

the factors that can be taken into account in determining the charge applicable to 

motor vehicles and trailers. The Committee noted that, according to the Minister's 

Second Reading speech on the Bill, this is to reflect a reinterpretation of section 

92 of the Constitution by the High Court (in the case of Cole v Whitfield (1988) 

165 CLR 360), the effect of which is to allow construction costs to be taken into 

account in determining the charge. The clause also proposes to delete the limits on 

the level of the charge which currently apply pursuant to subsections 5( 4) and (5). 
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The Committee noted that clause 4 proposes to repeal section 6 of the Interstate 

Road Transport Charge Act. That section provides for indexation of the limits 

which currently apply pursuant to subsections 5(4) and (5). The repeal is proposed 

on the basis that if the limits are no longer to apply, then the indexation provisions 

are redundant. 

The Committee noted that the Explanatory Memorandum to the Bill offers no 

justification for the removal of the limits on the charge. However, the Minister's 

Second Reading speech, in addition to referring to the High Court decision, 

indicates that the purpose of the Bill is to enable registration charges to be 

determined on a 'full cost recovery' basis. The Second Reading speech also states: 

Given that industry has the opportunity to reap significant 
efficiency gains through the operation of B-Doubles on a, 
national basis, it is reasonable to expect that they be 
prepared to accept the costs involved. 

The Minister goes on to say: 

While it is not proposed to review existing charges on the 
basis of full cost recovery in these amendments, it is not 
appropriate to amend the Act so that there are two 
separate sets of charging principles - one for B-Doubles 
and one for all other categories. 

In Alert Digest No. 10, the Committee indicated that it was concerned that these 

charges could be set in such a way that they might be more appropriately 

categorised as a tax. The Committee suggested that, if this was the case, they 

should be set by primary legislation and subject to full parliamentary scrutiny. The 

Committee suggested that it was inappropriate to set such charges by regulation, 

particularly in the absence of any limits on the charges which could be set. 
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Accordingly, the Committee drew attention to the provisions, as they may be 

considered to involve an inappropriate delegation of legislative power, in breach of' 

principle l(a)(iv) of the Committee's terms of reference. 

The Minister has responded as follows: 

Registration of vehicles involved in interstate trade and 
commerce under the Federal Interstate Registration 
Scheme is an alternative to State registration. To set 
charges which are far in excess of State registration 
charges would be counter-productive since operators 
would merely maintain State registration. Charges set 
under the Charge Act will be consistent with charges 
presently being paid by B-Doubles operating interstate in 
eastern Australia. In the circumstances I do not believe 
that there is a need to set maximum levels of charges for 
the purposes of this legislation. 

The Committee thanks the Minister for this response. While the Committee is able 

to understand the rationale behind the Minister's argument that, in his view, 

maximum levels of charges are not necessary, the Committee notes that the 

argument relies on the levels of charges set by the States. In particular, the 

Committee suggests that it operates on the relative levels of the various charges set 

by the States, on the one hand, and the Commonwealth, on the other. In the sense 

that, according to the Minister's response, the Commonwealth charges will be set 

by reference to the State charges, the Committee suggests that this could be seen 

as an abrogation of power by the Commonwealth Parliament. 
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SERVICE AND EXECUTION OF PROCESS AMENDMENT BILL 1991 

This Bill was introduced into the House of Representatives on 15 May 1991 by the 

Attorney-General. 

The Bill proposes to insert a new Part 3A into the Service and Execution of Process 

Act 1901, to enable Royal Commissions and other investigative tribunals to serve 

subpoenas on persons interstate, and to provide for the enforcement of subpoenas 

to give evidence to investigative tribunals. 

The Committee dealt with the Bill in Alert Digest No. 9 of 1991, in which it made 

various comments. The Attorney-General. responded to those comments in a letter 

dated 3 June 1991. Though the Committee notes that the Senate passed the Bill on 

13 August 1991, the Committee's comments and the Attorney's response may still 

be of interest to Senators. Relevant parts of the response are, therefore, discussed 

below. A copy of the letter is also attached to this report. 

Adjournment of proceedings for 'a reasonable time' 
Clause 5 - proposed new subsection 19Z(3} 

In Alert Digest No. 9, the Committee noted that clause 5 of the Bill proposes to 

insert a new Part 3A into the Service and Execution of Process Act 1901. The 

Committee observed that Division 4 of proposed new Part 3A deals with the 

execution of warrants issued by or out of a court or investigative tribunal and that 

proposed new section 19Z sets out the procedure to be followed after a person has 

been apprehended pursuant to a warrant. 
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The Committee noted that proposed new subsection 192(1) provides that, '[a]s 

soon as practicable after being apprehended', a person is to be brought before a 

magistrate and that proposed new subsection (2) provides that a copy of the 

warrant, if it is available, must be produced to the magistrate. The Committee also 

noted that proposed new subsection (3) provides that if a copy of the warrant is not 

produced, the magistrate may: 

(a) order that the person be released; or 

(b) adjourn the proceedings for such reasonable 
time, not exceeding 7 days, as the magistrate 
specified and remand the person on bail or in 
such custody as the magistrate specifies. 

The Committee suggested that this meant that if, for whatever reason, the warrant 

for the apprehension of the person is not produced at the initial appearance, a 

person may be remanded (on bail or in custody) for up to 7 days, in order to allow 

the arresting officers time to produce the warrant. 

The Committee suggested that 7 days may be regarded as an excessive period time 

for a person to be remanded, possibly in custody, without the relevant warrant 

being produced. The Committee also suggested if the warrant was not available at 

the time that the person was apprehended then it might be considered more 

appropriate that such a warrant be produced within, say, 1 or 2 days. 

In making this comment, the Committee also noted that this power is to be 

exercised by a magistrate and that the magistrate is to have the discretion to release 

the person or to remand the person on bail or in custody. In addition, the 

Committee noted that proposed new subsection 192( 4) provides that if the warrant 

is not produced by the time the proceeding resumes (ie after the remand, not 

exceeding 7 days), the magistrate .!!!fill order that the person be released. The 
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Committee suggested that this would, presumably, encourage the arresting officers 

to produce the warrant as soon as possible. 

Nevertheless, the Committee indicated that it was concerned about the possibility 

of persons being remanded in custody for up to 7 days as a result of a failure on 

the part of an arresting authority to produce the relevant. warrant in court. 

Accordingly, the Committee indicated' that it would appreciate the Attorney­

General's advice as to the need for the provision in question and the reason for t11e, 

7 day limit. 

The Attorney-General has responded as follows: 

The provision has been included to enable the magistrate to 
check the validity of the warrant, its terms and that the person 
has been lawfully apprehended under it. 

As the Committee has noted, if the warrant is not produced 
there are 3 options open to the magistrate -

to release the apprehended person; 

to remand that person on bail; or 

to remand that person in custody. 

It should be noted 7 days is not the period for which the 
proceedings will be adjourned and hence the period for which 
the person will be remanded. 

The period of 7 days is merely an upper limit which has been 
included in the Bill as a protection for the apprehended person. 

Under the Bill, the proceedings must be adjourned for 
reasonable time. 

What is a reasonable time will depend upon the circumstances 
of each case, in particular what would be a reasonable time to 
enable the warrant, or a copy of it, to be sent to the 
appropriate place. 
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The Attorney goes on to say: 

In order to minimise the time that an apprehended person may 
possibly be remanded the Bill, in proposed new sections 19E 
and 192, permits production ofa facsimile copy of the warrant. 
This is likely in most cases both to minimise the likelihood that 
a copy of the warrant will not be available when the person is 
taken before the magistrate and, where a copy is not available, 
to be a strong factor in determining what is a reasonable period 
for the adjournment. 

The 7 day upper limit, which was recommended by the Law 
Reform Commission ('LRC') in its report Service and Execution 
of Process takes account of the possibility that a person may be 
apprehended in a remote location. 

The Commonwealth has consulted extensively with the States 
and Territories about the LRC's report, particularly on 11,e 
practical implications for them. 

The Government announced last year that as a result of its 
consideration of the LRC's report the Service and Execution of 
Process Act 1901 will be repealed and replaced. I am hopeful 
that subject. to competing legislative priorities, that replacement 
Bill will be introduced late this year. 

The Amendment Bill brings forward part of the proposals for 
the replacement Bill. As I mentioned in my Second Reading 
Speech, the Chairman of one State Royal Commission (the 
Western Australian Royal Commission into Commercial 
Activities of Government) has informed the Government he 
considers that, without the powers to be conferred by the 
Amendment Bill, the Commission's work may be restricted in 
some important respects. 

The Attorney concludes by saying: 

The Amendment Bill is scheduled for debate in the House of 
Representatives on Monday 3 June. It must be passed by both 
Houses of Parliament during the present sittings in order to be 
of substantial benefit to the Western Australian Royal 
Commission and other current Royal Commissions. 

• 292 • 



As mentioned above, all consultations with the States and 
Territories have been on the basis of a 7 day upper limit. It is 
not practicable in the time available to obtain from the States 
and Territories a considered view on whether practical 
problems might result in remote areas if a shorter upper limit 
were set nor, if there is to be a shorter upper limit, what it 
should be. 

I emphasise, however, that the period of remand, if any, is not 
7 days but a reasonable period not exceeding 7 days. 

In view of the concern expressed by the Committee the 
Commonwealth will consult the States and Territories, in the 
context of the replacement Service and Execution of Process 
Bill, to see whether a shorter upper limit for production of the 
warrant might be possible. 

The Committee thanks the Attorney-General for this detailed response and for his 

undertaking to consult with the States and Territories on the issue of a shorter 

upper limit. The Committee looks forward to hearing of the results of this 

consultation in due course. 
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SOCIAL SECURITY (DISABILITY AND SICKNESS SUPPORT) 
AMENDMENT BILL 1991 

This Bill was introduced into the House of Representatives on 30 May 1991 by the 

Minister Representing the Minister for Social Security. 

The Bill proposes to amend the Social Security Act 1991 and the Health Insurance 

Act 1973 to effect a restructuring of income support for the disabled and sick. The 

changes in this Bill are based widely on the report of the Social Security Review, 

entitled 'Income Support for People with Disabilities'. 

The Committee dealt with the Bill in Alert Digest No. 10 of 1991, in which it made 

various comments. The Minister for Social Security responded to those comments 

in a letter dated 16 July 1991. A copy of that letter is attached to this report. 

Relevant parts of the response are also discussed below. 

Retrospectivity 
Subclause 2(1) 

In Alert Digest No .. 10, the Committee noted that subclause 2(1) of the Bill 

provides that Parts 1 and 2 of the Bill are to be taken to have commenced on 1 

July 1991. The Committee noted that, depending on (if and) when the Bill is 

passed, this may involve some degree of retrospective operation. However, the 

Committee also noted that the amendments proposed by those Parts are either 

formal or technical in nature. Accordingly, the Committee made no further 

comment on the clause. 

However, the Minister has told the Committee that the conclusion that the 
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proposed retrospective amendments are either formal or technical in nature is 'not 

entirely accurate'. The Minister advises that 

clause 11 implements a Budget 1990 initiative to limit the 
overseas portability of invalid pensions as of 1 July 1991. At 
present, provided a person receiving an invalid pension submits 
a departure certificate and remains qualified he or she can 
continue to receive an invalid pension indefinitely while 
overseas. Clause 11 will limit overseas payment of invalid 
pension to one year except where the pensioner is "severely 
disabled", a term defined in clause 3(b) of the Bill. 

The Minister goes on to say: 

There will be no action taken to implement clause 11 until the 
legislation is in force and no overpayments in respect of the 
period from 1 July until implementation wlll be recovered. 

The Committee thanks the Minister for this additional information and notes his 

assurance that there will be no retrospective recovery of overpayments arising as 

a result of the proposed amendment. 

Provision of tax file numbers 
Clauses 13 and 17 - proposed new sections 111, 112, 130 131, 676 and 703 

In Alert Digest No. 10, the Committee noted that clause 13 of the Bill proposes to 

repeal and replace Part 2.3 of the Social Security Act 1991. The Committee noted 

that that proposed new Part deals with disability support pensions. It includes 

several proposed new subsections (111, 112, 130 and 131) which would require a 

person to supply his or her tax file number (or that of his or her partner) in 

relation to the payment of certain benefits. 
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The Committee noted that clause 17 of the Bill proposes to repeal and replace Part 

2.14 of the Social Security Act. That proposed new Part deals with sickness 

allowances. The Committee noted that it includes two proposed new subsections 

(676 and 703) which would require a person to supply his or her tax file number 

( or that of his or her partner) in relation to the payment of certain benefits. 

The Committee indicated that the provisions are similar in effect to, provisions 

which it has previously drawn attention to, most recently in Alert Digest No. 7 of 

1991, in relation to provisions in the Social Security (Job Search and Newstart) 

Amendment Bill 1991. As the Committee observed at that time, while such 

provisions may be seen as necessary to prevent persons defrauding the social 

security system, they may also be considered as unduly intrusive upon a person's 

privacy. Accordingly, the Committee drew the provisions to Senators' attention, as 

they may be considered to trespass unduly on personal rights and liberties, in 

breach of principle l(a)(i) of the Committee's terms of reference. 

The Minister has responded as follows: 

The data-matching program is authorised by the Data-matching 
Program (Assistance and Tax) Act J 990. The collection of 
TFNs [tax file numbers] from recipients and partners of 
recipients of the current invalid pension and sickness benefit is 
sanctioned by the Social Security Act 1947 (the 1947 Act). This 
policy has been carried across into the new Parts 2.3 and 2.14 
of the Bill for the same reasons as were applicable when the 
data-matching program was first introduced on 1 January 1991. 

Disability support pension and sickness allowance are to be 
means tested; that is the rate of payment for which a person is 
qualified is dependent on what income he or she receives. For 
members of a couple the partner's income is also taken into 
account. 
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The Minister goes on to say: 

The Government decided some time ago to introduce a data­
matching program in which the income information people 
disclose to paying agencies such as the Department of Social 
Security is to be checked automatically against the income 
information they disclose to th Australian Taxation Office 
(ATO) and other paying agencies. For this to be done 
efficiently and to prevent persons from defrauding !be social 
security system the TFNs of both the recipient and his or her 
partner can be required. 

The Minister concludes by saying: 

It should also be noted that these provisions would provide an 
opportunity for my Department to assist many of its clients who 
currently have problems with TFN provisions. Some individuals, 
for example, have difficulty in obtaining a TFN because of 
proof of identity requirements. These provisions would allow 
my Department to act as agent for the ATO to assist clients 
who have difficulty in obtaining a TFN by accepting 
applications on behalf of the ATO and conducting necessary 
proof of identity checks. As my Department currently conducts 
its own proof of identity checks, this would not constitute any 
increased intrusiveness from the client's point of view. Indeed, 
disabled people, persons with language difficulties and new 
entrants to the workforce, eg school leavers, should all find 
benefit in my Department's involvementin the TFN application 
process. 

The Committee thanks the Minister for this response. 
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SOCIAL SECURITY LEGISLATION AMENDMENT ACT (NO. 2) 1991 

The Bill for this Act was introduced into the House of Representatives on 30 May 

1991 by the Minister Representing the Minister for Social Security. 

The Bill proposed to amend: 

the Social Security Act 1947, to make a benefit payable (from 

15 April 1991) to a person who holds an extended eligibility 

(spouse) entry permit; 

the Social Security Act 1991, to make it correspond to the 

Social Security Act 1947 as in force on 30 June 1991; 

the Social Security Act 1991, in relation to the indexation of 

maintenance income free areas and pharmaceutical allowances, 

the portability of wife's and class B widow's pensions and to 

give effect to a reciprocal social security agreement with the 

Netherlands; and 

the National Health Act 1953 and Data-matching Program 

(Assistance and Tax) Act 1990, to make minor technical 

amendments. 

The Committee dealt with. the Bill in Alert Digest No. 10 of 1991, in which it made 

various comments. The Minister for Social Security responded to those comments 

in a letter dated 16 July 1991. Though the Committee notes that the Bill was passed 

by the Senate on 19 June 1991, the Minister's response may still be of interest to 

Senators. A copy of the letter is, therefore, attached to this report. Relevant parts 

of the response are also discussed below. 
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Non-reviewable decision 
Section 20 - new paragraph 1250(1)(m) 

In Alert Digest No. 10, the Committee noted that clause 20 of the (then) Bill 

proposed to amend section 1250 of the Social Security Act 1991. The Committee 

noted that that section provides that certain decisions under the Act are not subject 

to review by the Social Security Appeals Tribunal. Clause 20 of the Bill proposed 

to add to the list of non-reviewable decisions which is contained in that section, 

decisions under subsection 1237(3} of the Act. The Committee noted that that 

subsection provides that the Minister may, by determination in writing, give 

directions to the Secretary in relation to the latter's power to waive debts. 

The Committee noted that principle l(a)(iii) of its terms of reference requires it 

to draw attention to provisions which make rights, liberties and obligations unduly 

dependent upon non-reviewable decisions. On that basis, the Committee drew 

Senators' attention to the provision. 

The Minister responded as follows: 

Subsection 1237(3) of the [Social Security] Act [1991] has the 
same effect as subsection 251(1B) of the 1947 [Social Security] 
Act. It is necessary that the directions issued by the Minister 
under subsection 1237(3) are of a binding nature to avoid 
difficulties in reconciling decisions made by review bodies with 
departmental policy on effective debt management and control. 
The directions prescribe only the criteria to be applied when 
considering whether a debt should be waived. They do not 
outline any cases where waiver is not allowed, nor do they 
dictate a particular result in any single case. 

The system in place prior to enactment of subsection 25l(IB) 
of the 1947 Act was based on non-statutory administrative 
criteria flowing from those issued by the Minister for Finance 
to delegates making decisions on waiver under the Audit Act 
1901. Those criteria, which were in line with those applying in 
most other Commonwealth departments and agencies, were 
undermined over time by successive administrative review 
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decisions. I do not believe that review bodies should be free to 
operate in this area according to principles of their own 
devising and so the Minister's directions under subsection 
1237(3) should be applied consistently by both departmental 
staff and the review tribunals alike. 

The Committee thanks the Minister for this response. The Committee notes that, 

in the last session of the Parliament, both section 1237 of the Socjal Security Act 

1.221 and section 251 of the Social Security Act 1947 were amended by the Senate 

so as to make the relevant directions issued by the Minister disallowable 

instruments for the purposes of section 46A of the Acts Interpretation Act 1901. 

These amendments, which were subsequently accepted by the House of 

Representatives, addressed the concerns that the Committee had previously 

expressed in relation to the provisions in question. 
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TRANSPORT LEGISLATION AMENDMENT ACT 1991 

The Bill for this Act was introduced into the House of Representatives on 29 May 

1991 by the Minister for Land Transport. 

This portfolio Act proposes to amend the following five Acts: 

Australian Maritime Safety Authority Act 1990; 

Australian National Railways Commission Act 1983; 

Civil Aviation Act 1988; 

Federal Airports Corporation Act 1986; and 

Protection of the Sea (Prevention of Pollution from Ships) 
Act 1983. 

The Committee dealt with the Bill in Alert Digest No. 10 of 1991, in which it made 

various comments. The Minister for Land Transport responded to those comments 

in a letter dated 20 June 1991. The Bill was dealt with by the Senate on 21 June, 

before the Committee had had the opportunity to report on the Minister's 

response. However, with the concurrence of the Committee, the Senate had access 

to the response in the course of the debate. 

Though the Bill has now been passed, the issues raised by the Committee and the 

Minister's responses to them may still be of interest to Senators. Accordingly, those 

issues are discussed below. A copy of the Minister's letter is also attached to this 

report. 
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Monitoring warrants 
Section 12' - new section 32AD 

In Alert Digest No. 10, the Committee noted that clause 12 of the (then) Bill 

proposed to insert a new Part lllA into the Civil Aviation Act 1988. The 

Committee noted that that new Part would, if enacted, give the Civil Aviation 

Authority certain 'investigation powers'. In particular, the Committee noted that 

proposed new section 32AD would allow an 'investigator' appointed for the 

purposes of proposed Part lllA to obtain a warrant for the purposes of 'monitoring' 

compliance with the Civil Aviation Act, the regulations issued under that Act and 

the Civil Aviation Orders. The Committee noted that such a warrant would 

authorise the investigator to enter the relevant premises for the purposes of 

monitoring compliance. 

The Committee noted that an investigator would be able to obtain such a warrant 

without there being any suggestion of any offence being committed. The Committee 

noted that a warrant could only be issued by a magistrate and only after the 

magistrate has been satisfied (by information. on oath) that it is reasonably 

necessary. The Committee also noted that, pursuant to paragraph 32AD(4)(c), it 

would be possible for such a warrant to be valid for up to one month after issue. 

The Committee indicated that it was concerned both about the need for the 

warrants themselves and the necessity that they be valid for up to one month. 

Accordingly, the Committee sought some further information from the Minister on 

these matters. 

The Minister responded as follows: 

The Air Safety Regulation Review Task Force in its 
second report, when noting the Civil Aviation Authority's 
responsibility for air navigation safety, voiced its concern 
over the lack of clearly defined legislative powers residing 
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with the Authority to meet this responsibility. The 
amendments currently proposed to the Civil Aviation Act 
1988 are an attempt to fill this perceived need. 

Compliance with Statutory safety requirements ensures 
that aircraft operators, by adopting required operating 
and maintenance practice, realise an acceptable level of 
safety for their aircraft. The Authority's responsibility for 
maintaining safe air navigation can only be achieved, 
however, if there is some assurance that these statutory 
requirements are being complied with by aircraft 
operators. The Authority, therefore, has an over-riding 
obligation to see that operators discharge their 
responsibilities adequately. This duty is discharged 
through the Authority's surveillance activities and day-to­
day interaction with the aviation industry. 

In practice, the extent of compliance with the statutory 
safety requirements by aircraft operators is influenced by 
the effectiveness of the Authority to monitor and guide 
the industry through its policies, guidelines and 
procedures, through education programs and in the power 
vested with. the Authority to take effective remedial action 
when an operator is found not to be complying with 
legislative safety standards. 

The Minister went on to say: 

The statutory air safety requirements are numerous; a 
broad sample includes the following: 

commercial aircraft operators must have an 
adequate organisation, including trained staff, 
together with workshop and other equipment 
and facilities in order to ensure that airframes, 
engines, propellers, instruments, equipment 
and accessories are properly maintained at all 
times when they are in use; 

an aircraft operator must ensure that provision 
is made for the proper and periodic instruction 
of all maintenance personnel and must provide 
a training and checking organisation to ensure 
that members of the operator's operating crews 
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maintain their competency. The training 
programs, the training and checking 
organisation and the tests and checks provided 
by the organisation are all subject to the 
approval of the Authority; and 

aircraft maintenance can only be undertaken 
by persons who are licensed by the Authority. 
Such maintenance can usually only be carried 
out in premises that have been approved as 
being adequate for the purpose by the 
Authority. 

In order to ensure compliance with such requirements, 
the Authority needs to be able to carry out quality 
assurance audits of aircraft operators, their facilities and 
authorised maintenance workshops. These audits are 
absolutely necessary to ensure that statutory requirements 
are being maintained and that the Australian public 
thereby continues to enjoy the highest level of aviation 
safety. 

Normally, aircraft operators co-operate with the auditing 
process voluntarily. It is essential, however, that the 
Authority have some mechanism whereby it can carry out 
an audit when an operator refuses to co-operate and 
denies the Authority entry to premises. Clearly, if the 
Authority was not allowed entry, then it would be unable 
to carry out its statutory function to 'conduct safety 
regulation of civil aviation operations in Australia'. 

The Minister concluded by saying: 

The purpose of the monitoring prov1s10ns, and in 
particular the provisions relating to obtaining a warrant 
for the purposes of monitoring compliance with the Civil 
Aviation Act and subordinate legislation, is to enable the 
Authority to establish that the statutory safety 
requirements are being met by an aircraft operator and 
thereby avoiding potential air disasters. 

The duration of one month for the warrant is not 
considered to be overly long owing to the considerable 
number of tasks and the time-consuming nature of the 
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work associated with the auditing process. Another 
relevant factor is that the auditing process periodically has 
to be carried out at maintenance premises situated in 
remote areas. 

The Committee thanks the Minister for this detailed and informative response. 

Abrogation of privilege against self-incrimination 
Section 12 - new section 32AJ 

ln Alert Digest No. 10, the Committee noted that (then) proposed new subsection 

32AJ(l) would, if enacted, allow an investigator who is in or on premises that he 

or she has entered pursuant to a warrant require a person to answer questions and 

produce documents. The Committee observed that failure to comply with such a 

requirement would attract a fine of up to $3000. 

The Committee noted that, pursuant to proposed new subsection 32AJ(3), a person 

would not be entitled to refuse to answer such questions or produce such 

documents on the ground that to do so would tend to incriminate him or her. The 

Committee suggested that this was an abrogation of the privilege against self­

incrimination. However, the Committee noted that proposed new subsection (3) 

goes on to provide that 

the answer to any question, or any book, record or 
document produced, or any information or thing obtained 
as a direct or indirect consequence of answering the 
question or producing the book, record or document is 
not admissible in evidence against the person in any 
criminal proceedings, other than proceedings for an 
offence against subsection (2). 

The Committee indicated that, while the provision was in a form which it had 

previously been prepared to accept, it would appreciate the Minister's advice as to 
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the kind of information which might be sought pursuant to proposed new section 

32AJ. 

The Minister responded as follows: 

The inclusion of such a provision into the Civil Aviation 
Act was also recommended by the Air Safety Regulation 
Review Task Force in its second report. In reviewing the 
shortcomings in the investigative powers of the Authority, 
the Task Force noted that there was no obligation on 
persons to assist investigators or to answer their questions. 
The Task Force thus recommended that '(s)ubject to the 
protections suggested regarding self incrimination and 
inadmissibility of evidence, persons should be required to 
provide answers to authorised officers who are 
investigating breaches of air safety requirements'. 

Proposed section 32AJ provides that a person is obliged 
to answer an authorised investigator's questions and 
produce any books, records or documents requested by 
the investigator. If the person objects to doing so on the 
grounds of self-incrimination, and the investigator informs 
him/her of the obligation to answer the questions/produce 
the material, that person cannot refuse, without 
reasonable excuse, to answer the questions/produce the 
material, but the answer/material is essentially not 
admissible in proceedings against him/her. 

The Minister went on to say: 

Such a power is appropriate for Authority investigators 
and is a provision commonly found in other legislation. 
For example, Bureau of Air Safety Investigation 
investigators have similar powers provided to them under 
the Air Navigation Regulations. 

The information which would be sought by investigators 
pursuant to this provision would relate to the 
maintenance and operation of aircraft. Such data, 
obtained from, for example, maintenance schedules, work 
sheets and oral statements from pilots and aircraft 

- 306-



personnel, would be used by investigators to establish 
whether the appropriate maintenance has been carried 
out on an aircraft, whether maintenance operations were 
performed in a suitable manner, whether proper checks 
were carried out on an aircraft at the required times, etc. 

The Minister concluded by saying: 

Unequivocal access to all information relating to the 
maintenance and operation of aircraft is an essential part 
of the surveillance and enforcement function of. the 
Authority. It is, therefore, fundamental to the fulfilment 
of the Authority's statutory functions that persons be 
required to answer questions and produce documents 
relating to the maintenance and operation of aircraft. The 
Authority would, otherwise, be hampered in the 
performance of its quality assurance audit and 
investigative roles to the detriment of air navigation safety 
in Australia. 

The Committee thanks the Minister for this detailed and' informative response. 

Adoption of extrinsic material by regulation 
Section 15 - new subsection 98(3A) 

In Alert Digest No. 10, the Committee noted that clause 15 of the (then) Bill 

proposed to amend section 98 of the Civil Aviation Act, which sets out the 

regulation making power of that Act. The Committee noted that, among other 

things, clause 15 proposed to add' a new subsection 98(3A), which provided: 

The regulations may make provision for or in relation to 
a matter by applying, adopting or incorporating, with or 
without modification, any matter contained in a written 
instrument or other document, as in force at a particular 
time or from time to time. 
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The Committee noted that, by way of explanation, the Explanatory Memorandum 

stated: 

[T]his subclause ensures that the regulations can validly 
make provision for flight manuals, operations manuals, 
maintenance manuals, procedures manuals and other 
similar manuals relating to the safe operation of aircraft. 
The requirements for such manuals are set out in 
Annexes 6 and 8 to the Chicago Convention and such 
manuals are part of the regulatory system of all leading 
overseas aviation countries. Because such manuals were 
not previously expressly mentioned in the regulation 
making power in section 98 there was some legal doubt 
about the validity of Australian regulations relating to 
such manuals. This subclause, together with the validation 
provision in subclause 15(2), puts beyond doubt the 
validity of existing and future regulations relating to such 
manuals and will ensure that Australia continues to meet 
its international obligations in relation to the safety of air 
navigation. 

The Committee indicated that, while it accepted the argument that it was essential 

that Australia meet its international obligations in relation to the safety of air 

navigation, it was equally essential that material which operated with the force of 

law was subject to scrutiny of Parliament. The Committee suggested that if the 

regulations were able to apply, adopt or incorporate matters contained in non­

Jegisiative instruments or documents 'as in force ... from time to time\ the rnsult 

would be to allow such extra-Parliamentary documents to be amended and to allow 

such amendments to have the force of law, without the Parliament having the 

opportunity to scrutinise them. The Committee stated that, in its opinion, the 

competing considerations here must be balanced by the Parliament. 

The Committee drew Senators' attention to the clause, as it may be considered an 

inappropriate delegation of legislative power, in breach of principle l(a)(iv) of the 

Committee's terms of reference. 
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The Minister responded as follows: 

The necessity for this amendment stems from recent 
advice received from the Attorney-General's Department 
that section 49A of the Acts Interpretation Act 1901 
effectively prevents the Authority from requiring 
operators to comply with amendments to, amongst other 
similar technical documents, flight and operation manuals. 
The Civil Aviation Regulations currently empower the 
Authority to make necessary alterations to flight manuals, 
etc. and for persons to comply with such alterations. 

The flight manual is a basic technical, operational 
document required for all aircraft. It is also one of the 
Authority's primary regulatory tools and alterations to it 
are often required directly as the result of the discovery 
of defects in an aircraft affecting its safe operation. 

The manuals, being technical documents, are 
administrative rather than legislative in nature. Any 
alterations required to be made to them are generally 
changes to mechanical or operational requirements 
involving a high level of technical complexity. 

The Minister went on to say: 

Once alterations are made to these documents, the 
Authority notifies all relevant aircraft operators of the 
changes. This it generally does either by directly notifying 
operators and sending them a copy of the alteration or, 
when a broad class of aircraft is affected, through issuing 
a Civil Aviation Order setting out the amendment. 

Importantly, alterations to these documents are the means 
by which the Authority provides the most up-to-the­
minute safety requirements for aircraft. The only practical 
mechanism to maintain Australia's foremost safety 
standards is via a mechanism which provides that 
amendments to the manuals have force of law once they 
are adopted. That is, via the mechanism proposed by new 
subsection 98(3A). 
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The Minister concluded by saying: 

The Authority (and previously, my Department) has been 
requiring aircraft operators and pilots to comply with 
flight and operation manuals (and subsequent 
amendments to such manuals) since the commencement 
of the regulation of air navigation in Australia in the 
1920s. This is also standard practice in all leading 
overseas aviation countries and is well understood and 
accepted by the aviation industry. As a contracting state 
to the Convention on International Civil Aviation, 
Australia has an international obligation to provide for 
such manuals under Annexes 6 and 8 to the Convention. 
It is essential that there be no legal doubt about the 
Authority's power in this area. The purpose of this 
proposed amendment is to put beyond doubt the 
Authority's power to require aircraft operators to comply 
with amendments to technical aircraft manuals, such as 
flight manuals, in order to ensure that Australia continues 
to meet its international obligations in relation to the 
safety of air navigation. 

The Committee thanks the Minister for this detailed and informative response. 

While the Committee finds the explanation put forward. by the Minister to be quite 

appropriate, the Committee is nevertheless concerned about the possibility of 

statutory obligations being altered without notice being given. The Committee 

would, therefore, appreciate the Minister's further advice as to the extent to which 

these alterations are made public. In particular, the Committee seeks the Minister's 

advice as to whether a summary of recent alterations is published regularly by his 

Department in, say, the Department's annual report. If this is not the case, the 

Committee asks the Minister to consider whether such a practice might be adopted. 

-~ 
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The Hon. Peter Baldwin MP 
Minister for Higher Education and Employm<:nl Serv,-:.es 

Senator B Cooney 
Chairman 
Senate Standing Committee for the 

Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dearr 6~ 

- i AUG 1991 

RECEIVED 

1 3 AUG 1991 
lenc,t s.,r.d.r,g- {;',I.of 

for lhe Scrutinr QI li111 

I refer to comments made by the Senate Standing Committee for 
the Scrutiny of Bills in the Scrutiny of Bills Alert Digest No 
9 of 1991 (29 May), concerning some aspects of the Australian 
National University Bill 1991 1 which were referred to my 
office by Mr Argument on 30 May 1991. 

The Committee commented that clause 47(11) of the Bill, which 
deals with the Australian National university's audit 
requirements·, is formulated in such a way as to place no limit 
on the persons whom the Auditor-General may authorise to act 
on his or her behalf, and it recommended that there should be 
a 1 imi t on the persons or classes of persons so authorised~ 

The Office of Parliamentary Counsel (OPC) has advised that 
this is a standard provision worked out with the Auditor­
General many years ago. I understand that there are over 100 
instances of its use in the Commonweal th Statutes including, 
in particular, model sections 63G and 63L of the Audit Act 
1901, which are applicable to a large number of statutory 
authorities. 

I believe it would be inappropriate to alter this provision in 
the Australian National University Bill. If a change is to be 
made, it should be made in the Audit Act as well as all other 
Acts containing the provision. As this would be a matter for 
consideration by the Minister for Finance, I have drawn his 
attention to the Committee's comments~ 

The Committee also commented on the taxation provisions of the 
Bill. Firstly, it noted that the exemption from taxation 
imposed by the Debits Tax l\ct 1982 in subclause 48(2) is 
unnecessary. I have been advised by OPC that the subclause is 
redundant and have initiated action to have it removed from 
the Bill. 

Parliamen1 House Canberra ACT 2600 Telephone (06)·277 7540 
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secondly, it noted that clause 48(3) allows the Governor­
General to make regulations which, in effect, could amend 
entirely the substantive provisions of the primary legislation 
(i.e. clause 48(1)). It also noted that there is no 
indication of the kinds of eventualities which the provision 
is intended to cover. At present one regulation relating to 
payroll taxation is in force under this provision, I propose 
to amend the provision to provide explicitly that the 
University is subject to state and Territory Laws relating to 
such taxation. 

The Bill is scheduled to be debated in the Senate during the 
week of 13-16 August 1991. I expect to have the amendments 
referred to above introduced on behalf of the Government at ::;;;.~e 1/JL .. ,, 
Peter Baldwin 
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2 0 JUN 1991 

Attorney-General 
ltnatt llandint C'1tt 

to, th• lcr1o111ny ol llnl 

The Hon. Michael Oulfy M.P. 
Parliament House 

Canbeua ACT 2600 

Senator Barney Cooney 
Chairman 
Senate Standing Committee for 

the Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

I refer to the letter from the Secretary of the senate 
Standing Committee for the Scrutiny of Bills Committee 
seeking my response to comments made by the Committee in 
Alert Digest No 10 of 1991 (5 June 1991) concerning the 
Corporations Legislation Amendment Bill 1991. 

90525 

Set out below is my reply to the two matters on which the 
Committee has sought my further views in respect of this Bill. 

Commencement by Proclamation 
Sub clauses 2(3), (4), {10), {11) and (12) 

On pages 24 to 26 of the relevant Digest, the Committee has 
considered the commencement of the provisions dealing with 
the winding up of the National Companies and Securities 
Commission and other transitional and consequential matters 
associated with its aboliti'on. 

The Committee has accepted the explanation in the Explanatory 
Memorandum that it would not be appropriate to make the 
provisions subject to the usual 6 month automatic 
commencement requirement because it is possible that not all 
the administrative action necessary to complete the winding 
up processes will be carried out within that time. However, 
the Committee has sought my further views on its suggestion 
that it may stiI1 be appropriate to make the provisions 
commence automatically after, say, a 12 month period. 

I am sympathetic to the Committee's position that it is 
desirable, wherever possible, to fix a specified period 
beyond which legislation must come into operation. 

However, in this particular case the operation of the 
provisions depends on the completion of certain 
administrative and accounting processes some of which involve 
matters beyond the control of the Government, including 

- 313 -



2. 

consultation and agreemer.t with States on the outcome of 
those administrative and financial processes. Because it is 
not possible to guarantee the completion of those processes 
within any specific period, and the provision would not 
effectively operate if brought into operation before those 
processes were completed, it has been necessary to provide 
for flexibility in the commencement of the provisions. 
However, having provided this explanation, I wish to reassure 
the Committee that the. Commonwealth is seeking to resolve 
those matters as quickly as possible, and would expect that 
in the normal event these processes would be completed well 
inside 12 months. 

·Henry VIII· clauses 
Schedule 3 - proposed new sections 294A and 294B 

The Committee has drawn attention on pages 26 and 27 of the 
relevant Alert digest to proposed new sections 294A and 294B 
in Schedule 3 of the Bill, which deals with the consolidation 
of accounts. The Committee suggests that these provisions 
"may be considered an inappropriate delegation of legislative 
power". 

Proposed sections 294A and 294B deal with the definitions of 
"entity•, "parent entity•, "economic entity•, "reporting 
entity• and "control". The sections define these terms by 
reference to an accounting standard dealing with the making 
out of consolidated accounts. The sections also allow 
regulations to define the terms "entity•, "parent entity", 
"economic entity• and "reporting entity•, as well as to make 
provision for determining whether or not an entity "controls" 
another entity. 

A key aspect of the amendments contained in Schedule 3 will 
be to require the production by companies of consolidated 
accounts dealing with all the "entities" which they 
"control". In order to assist consideration of the structure 
of sections 294A and 294B, it might be helpful to review 
briefly the circumstances which have led the Government to 
propose the amendments set out in Schedule 3. 

The amendments tackle some of the key failures of financial 
reporting requirements which came to light during the 1980s. 
The present law requires a company to prepare group accounts 
only in respect of the company and its •subsidiaries•. This 
rule is technical and formal. It is also easily evaded. It 
has enabled unscrupulous company operators to disguise the 
true financial position of their companies by arranging their 
affairs in a manner that lies just beyond the reach of the 
rules, "Off-balance-sheet vehicles" like trusts and 
partnerships are not part of a group because the definition 
of •subsidiary• reaches only corporate entities. Similarly, 
companies which are 49.9\ owned by another are said not to be 
part of the other's group because a key element of the 
definition of subsidiary focusses on the technicality of 50% 
ownership of shares, even though the rest of the share 
register might be so structured as to give the 49,9\ 
shareholder. complete effective control. 
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3. 

To prevent technical evasion of this nature, and to ensure 
adequate disclosure of the true financial position of 
companies, it is necessary to substitute new rules for 
consolidated accounts. Clearly, the new rules must be of 
general application, so as to close off any new potential 
loopholes. At the same time, they must be flexible enough to 
adapt to evolving business practices. They must also be 
capable of being refined quickly, should the need arise, 
given the significant change represented by the adoption of 
broad rules in a previously technical area. 

The Australian Accounting Standards Board, and its 
predecessor under the co-operative scheme, the Accounting 
Standards Review Board, have been considering for some time 
how to ensure that consolidation is made compulsory in those 
cases where it is appropriate, but not in others. They have 
in the proposed Standard 1024 developed a series of 
definitions which are designed to spread the consolidation 
net as broadly as necessary without imposing needless expense 
which would occur, for example, if each company in a chain of 
wholly-owned subsidiaries was required to produce a separate 
set of consolidated accounts. 

Given these considerations, the approach taken in sections 
294A and 294B is to adopt key definitions in standard 1024. 
In my view, this approach has the. following significant 
advantages. 

(a) It takes advantage of work already done. Standard 
1024 has been developed by the Boards over a period 
of some years. An exposure draft was issued in 
September 1987 and a professional standard in June 
1990, prior to the release in December 1990 of a 
Standard proposed to be made legally enforceable 
under the Corporations Law. The Standard therefore 
reflects the advantage of a lengthy deliberation and 
public comment. It is appropriate to draw on that 
process of consultation by adopting the definitions 
in the standard, rather than trying to develop new 
definitions at this stage. 

(b) It makes the Corporations Law simpler and easier to 
understand in its statement of the principle of 
compulsory consolidation for all controlled 
entities, leaving the detailed application of that 
principle to be spelt out in the Standard, The 
dofinitions in the proposed Standard are detailed 
and are supported by lengthy passages of conunentary 
designed to spell out their application in a variety 
of special cases. They necessarily involve economic 
concepts, not readily able to be translated into a 
statute. Further, the definitions in the standard 
are constructed by use of a number of 
cross-references; if they were to be incorporated 
into the Corporations Law, the length and detail of 
the Law would need to be substantially increased to 
include all the cross-referenced material, 
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(c) It is flexible. If any further refinements to the 
definitions need to be effected to meet evolving 
business practices, these can be made quickly by the 
Australian Accounting Standards Board through 
amendments to the definitions in the Standard, and 
these amendments will apply automatically, without 
the need to await amendment of the Corporations 
Law. However, in this regard I also note that both 
Accounting Standards and the Regulations may be 
disallowed by Parliament in accordance with the 
normal procedures applicable to sub-ordinate 
instruments. 

The existence of regulation-making powers enables the amended 
Corporations Law to operate effectively even if, for whatever 
reason, an accounting standard is delayed. The 
regulation-making powers also represent a further safeguard 
against unintended consequences of the new wide-ranging 
rules. once a financial year has ended, the Board loses any 
power to apply a new amending standard in respect of that 
year (Corporations Law, subsection 285(2)). If a need to 
refine the definitions emerges only as companies commence to 
prepare their financial statements after the end of a 
financial year, this refinement will be able to be effected 
by regulation. 

In the light of these factors I consider that the approach 
adopted in the Bill to establish the legal framework 
requiring the consolidation of accounts which applies the 
detailed technical and conceptual framework of an accounting 
standard represents an appropriate mechanism in which to 
effectively and conveniently give effect to such accounting 
concepts in the law. 

Yours sincerely 

MICHAEL DUFFY 
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4'~~,'.;· .. \./L; Transport .·1 • .J Communications 
~.;~ Minister for Land Transport 

The Hon Bob Brown MP 

Senator B Cooney 
Chairman 
Senate Standing Committee for 

the Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

1 3 AUG 19~1 
111,111 :;.~ .. ~ Iii ' •• 

fof 1h41 Scru1:r.y cl S,llt 

Parliament House 
Canberra ACT 2600 

1 3 Auu 1991 

I refer to the comments contained in the Scrutiny of Bills 
Alert Digest No 10 of 1991 relating to the Interstate Road 
Transport Amendment Bill 1991 and the Interstate Road 
Transport Charge Amendment Bill 1991. 

The Federal Government is committed to a program of reform 
in the land transport sector. The introduction of 
B-Doubles on a national basis forms an integral part of 
this reform. Resultant productivity gains to be made from 
the wider use of these vehicles should encourage greater 
competition and lower prices for transport services, 
objectives which are consistent with the Government's 
micro-economic reform agenda for the transport industry. 
In order to enable the potential gains to be offered by 
B-Doubles to be fully realised, it is essential that they 
be able to operate throughout Australia under uniform 
operating conditions. 

Equally, in seeking to deliver the benefits to be derived 
from wider use of these vehicles, the Government also needs 
to ensure that they contribute equitably towards the 
additional costs they impose on publicly-provided 
infrastructure. The current limits under the Interstate 
Road Transport Charge Act would constrain charges, for road 
use to $5 000 which is considerably below charges being 
paid by B-Doubles currently operating interstate in eastern 
Australia under State registration. The registration fees 
are road use charges related to the costs imposed on the 
road· system and not general revenue or taxation measures. 

In response to your concern in relation to the Interstate 
Road Transport Charge Amendment Bill, I provide the 
following comments. Registration of vehicles involved in 
interstate trade and commerce under the Federal Interstate 
Registration Scheme is an alternative to State 
registration. To set charges which are far in excess of 
State registration charges would be counter-productive 
since operators would merely maintain State registration. 
Charges set under the Charge Act will be consistent with 
charges presently being paid by B-Doubles operating 
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interstate in eastern Australia, In the circumstances I do 
not believe that there is a need to set maximum levels of 
charges for the purposes of this legislation. 

With regard to your concern about the Interstate Road 
Transport Amendment Bill, I can advise you that the Bill 
was debated in the House of Representatives on 6 June 1991. 
In the course of this debate, the Opposition moved an 
amendment to the Bill to require that determinations made 
under new subsection 43A(2) be tables in both Houses of 
Parliament and be subject to disallowance during a period 
of 15 sitting days from that time. The proposed amendment 
has been accepted. The concerns raised by the committee in 
relation to these determinations would appear to have been 
satisfied by the amendment. 

I would appreciate inclusion of these conunents in your 
Report to the Senate prior to debate of the Bills. 

Yours sincerely 

BOB BROWN 
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Senator B. Cooney 
Chairman 

Attorney-General 

Senate Standing Committee for 
the Scrutiny of Bills 

Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

The Hon. Michael Duffy M.P. 
Parhamenl House 

Canberra ACT 2600 

- 3 jUN 1991 

I refer to the Committee's comments on the Service and 
Execution of Process Amendment Bill 1991 contained in the 
Scrutiny of Bills Alert Digest No .. 9 of 1991 dated 29 May 1991. 

As you will recall, the Service and Execution of Process 
Amendment Bill will insert a new Part 3A into the Service and 
Execution of Process Act 1901 to enable subpoenas to give 
evidence before State and Territory Royal Commissions and 
other investigative tribunals to be served interstate. 

The new Part will enable interstate execution of a warrant 
issued in respect of non compliance with such a subpoena. 

Under the new Part, after being apprehended interstate, the 
person is to be taken, as soon as practicable, before a 
magistrate in the State or Territory of apprehension. At that 
time, the warrant or a copy of it, if available, is to be 
produced to the magistrate. If the warrant or a copy of it is 
not produced, the magistrate is to be able to adjourn the 
proceedings for such reasonable time, not exceeding 7 days, as 
the magistrate specifies. The person, during that 7 day 
period, may be remanded on bail or in custody. If the warrant 
or a copy of it is not produced when the proceedings resume, 
the person must be released. 

The Committee states that "7 days may be regarded as an 
excessive period of time for a person to be remanded, possibly 
i~ custody, to enable the warrant to be produced. If the 
warrant is not available at the time that the person is 
apprehended then it might be considered more appropriate that 
such a warrant be produced within, say, 1 or 2 days.· 
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,: The comm, ttee has asked for my advice • as to the need for the 
provision in question and the reason for the 7 day limit•. 

The provision has been included to enable the magistrate to 
check the validity of the warrant, its terms and that the 
person has been lawfully apprehended under it. 

As the Committee has noted, if the warrant is not produced 
there are 3 options open to the magistrate -

to release the apprehended person; 

to remand that person on bail; or 

to remand that per5on in custody, 

It should be noted 7 days is not the period for which the 
proceedings will be adjourned and hence the period for which 
the person will be remanded. 

The period of 7 days is merely an upper limit which has been 
included in the Bill as a protection for the apprehended 
person. 

Under the Bill, the proceedings must be adjourned for a 
reasonable time. 

What is a reasonable time will depend upon the circumstances 
of each case, in particular what would be a reasonable time to 
enable the warrant, or a copy of. it, to be sent to the 
appropriate place. 

In order to minimise the time that an apprehended person may 
possibly be remanded the Bill, in proposed new sections 19E 
and 19Z, permits production of a facsimile copy of the 
warrant. This is likely in most cases both to minimise the 
likelihood that a copy of the warrant will not be available 
when the person is taken before the magistrate and, where a 
copy is not available, to be a strong factor in determining 
what is a reasonable period for the adjournment, 

The 7 day upper limit, which was recommended by the Law Reform 
Commission ('LRC') in its report S.l'..LY.i..c~xecution of 
Er_o_c~ takes account of the possibility that a person may be 
apprehended in a remote location. 

The Commonwealth has consulted extensively with the States and 
Territories about the LRC 1 s report, particularly on the 
practical implications for them. 

The Government announced last year that as a result of its 
consideration of the LRC's report the .Service andJ.2cecution of 
l:!.Q~s.lL . ..b..cLJJLlU. will be repealed and replaced. I am hopeful 
that subject to competing legislative priorities, that 
replacement Bill will be introduced late this year. 
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The Amendment Bill brings forward part of the proposals for 
the replacement Bill, As I mentioned in my Second Reading 
Speech, the Chairman of one State Royal Commission (the 
Western Australian Royal Commission into Commercial Activities 
of Government) has informed the Government he considers that, 
without the powers to be conferred by the Amendment Bill, the 
Commission's work may be restricted in some important respects. 

The Amendment Bill is scheduled for debate in the House of 
Representatives on Monday 3 June. It must be passed by both 
Houses of Parliament during the present sittings in order to 
be of substantial benefit to the Western Australian Royal 
Commission and other current Royal Commissions. 

As mentioned above, all consultations with the States and 
Territories have been on the basis of a 7 day upper limit. It 
is not practicable in the time available to obtain from the 
States and Territories a considered view on whether practical 
problems might result in remote areas if a shorter upper limit 
were set nor, if there is to be a shorter upper limit, what it 
should be. 

I emphasize, however, that the period of remand, if any, is 
not 7 days but a reasonable period not exceeding 7 days. 

In view of the concern expressed by the Committee the 
Commonwealth will consult the States and Territories, in the 
context of the replacement Service and Execution of Process 
Bill, to see whether a shorter upper limit for production of 
the warrant might be possible. 

Yours sincerely 

MICHAEL DUFFY 
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I 6 JUL 1991 

senator BC Cooney 
Chairman 

•• COMMONWEAL TH Of' AUSTRALIA 

Standing Committee on Scrutiny of Bills 
Australian Senate 
Parliament House 
CANBERRA ACT 2600 

Dear Senat.~oney ~,()'\.Ul 

\' , F.IVED 

1 3 t.UG 1991 
hnt1t llcnul1l11i1 C. ., 

tot lhl kMlflJ ct 0.:1, 

MINISTER FOR SOCIAL SECURITY 
PARLIAMENT HOUSE 

CANBERRA, A,C,T, 2800 

On 5 June 1991 your Committee's Secretary drew attention 
to the comments on the Social Security (Disability and 
Sickness Support) Amendment Bill 1991 (the Disability 
Bill) and the Social Security Legislation Amendment Bill 
(No. 2) 1991 (Bill No. 2) in its Alert Digest No. 10 of 
1991. 

~se 2(1) - Retrosoectivitv 

The Committee noted that subclause 2(1) contemplates some 
possible retrospective operation of Parts 1 and 2 of the 
Bill. The Committee makes no further comment in the 
belief that the amendments proposed by Parts 1 and 2 are 
either formal or technical in nature. 

This is not entirely accurate in that clause 11 implements 
a Budget 1990 initiative to limit the overseas portability 
of invalid pensions as of 1 July 1991. At present, 
provided a person receiving an invalid pension submits a 
departure certificate and remains qualified he or she can 
continue to receive an invalid pension indefinitely while 
overseas. Clause 11 will limit overseas payment of 
invalid pension to one year except where the pensioner is 
"severely disabled", a term defined in clause 3(b) of the 
Bill. 

There will be no action taken to implement clause 11 until 
the legis'lation is in force and no overpayments in respect 
of the period from l July until implementation will be 
recovered. 
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Clauses 13 and 17 - proposed new sections 111 112, 
130 131 676 and 703 · Provjsion of tax file numbeu 

The Committee expressed concern that the new Parts 2.3 and 
2.14 of the Socjal security Act 1991 (the Act) include 
requirements that a person provide to the Secretary his or 
her tax file number (TFN) and that of the person's partner 
as a condition of payment of disability support pension or 
sickness allowance. The Committee commented that, 
although such provisions may be seen as necessary to 
prevent persons defrauding the social security system, 
they may also be considered as unduly intrusive upon a 
person's privacy. 

The data-matching program is authorised by the 
IJ..a.t.a-matchi no Proa ram (Assistance and Ta.x) Act: 1990. The 
collection of TFNs from recipients and partners of 
recipients of the current invalid pension and sickness 
benefit is sanctioned by the ~-e=rjty Act 1947 (the 
1947 Act). This policy has been carried across into the 
new Parts 2. 3 and 2 .14 of the Bi 11 for the same reasons as 
were applicable when the data-matching program was first 
introduced on 1 January 1991. 

Disability support pension and sickness allowance are to 
be means tested; that is the rate of payment for which a 
person is qualified is dependent on what income he or she 
receives. For members of a couple the partner's income is 
also taken into account. 

The Government decided some time ago to introduce a 
data-matching program in which the income information 
people disclose to paying agencies such as the Department 
of Social Security is to be checked automatically against 
the income information they disclose to the Australian 
Taxation Office (ATO) and other paying agencies. For this 
to be done efficiently and to prevent persons from 
defrauding the social security system the TFNs of both the 
recipient and his or her partner can be required, 

It should also be noted that these provisions would 
provide an opportunity for my Department to assist many of 
its clients who currently have problems with TFN 
provisions. Some individuals, for example, have 
difficulty in obtaining a TFN because of proof of identity 
requirements. These provisions would allow my Department 
to act as agent for the ATO to assist clients who have 
difficulty in obtaining a TFN by accepting applications on 
behalf of the ATO and conducting necessary proof of 
identity checks. As my Department currently conducts its 
own proof of identity checks, this would not constitute 
any increased intrusiveness from the client I s point of 
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view. Indeed, disabled people, persons with language 
difficulties and new entrants to the workforce, eg school 
leavers, should all find benefit in my Department• s 
involvement in the TFN application process. 

Clauses 13 and 17 - proposed new sections 134 and 121 
; Abrogation of Ptivileae aaainst self-incrimination 

The Committee commented on the notification provisions in 
sections 132, 133, 725 and 726 and new subsections 134(1) 
and 727(1) have the effect of not excusing persons from 
providing information under the notification sections on 
the ground that the information provided would tend to 
incriminate them. The Committee indicated that these 
provisions would generally be regarded as an abrogation of 
the privilege against self-incrimination. 

The Committee acknowledged, however, that such information 
is not admissible in evidence against a person in criminal 
proceedings other than proceedings arising under, or as a 
result of, certain provisions in sections 132·, 133, 725 
and 726. 

As the Committee previously accepted the form of these 
provisions, I note that the Committee has chosen to make 
no further conunent on this issue. 

!l.ill No. 2 

SJ.!!1l;.iiirns 2121 and /5} 

The Committee notes that subclause 2(2) of this Bill 
provides that Part 2 of the Bill is to be taken to have 
commenced on 15 April 1991. The Committee also notes that 
subclause 2(5) provides that Part 5 is to be taken to have 
commenced on l March 1991. Despite this the Committee 
makes no further comment on these clauses because their 
effect is beneficial to claimants. 

CJ.ruu;e 20 - propM.eJl __ oel!L .. IDLU!gn_plL.U5.0l.ll.unl.:. 
JlQll.:-J .. eY~l:l.1.!Ll1.ll.C.illQ!l 

The Committee notes that clause 20 of this Bill provides 
for an addition to the list in section 1250 of the Act of 
decisions not open to review by the Social Security 
Appeals Tribunal. The addition would make decisions under 
subsection 1237(3) of the Act non-reviewable. That 
subsection permits the Minister, by determination in 
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writing, to give directions to the Secretary in relation 
to the Secretary's power to waive debts. This Corrunittee 
draws attention to this provision as a provision which may 
make rights, liberties and obligations unduly dependent on 
non-reviewable decisions. · 

Subsection 1237(3) of the Act has the same effect as 
subsection 251(1B) of the 1947 Act. It is necessary that 
the directions issued by the Minister under subsection 
1237(3) are of a binding nature to avoid difficulties in 
reconciling decisions made by review bodies with 
departmental policy on effective debt management and 
control. The directions prescribe only the criteria to be 
applied when considering whether a debt should be waived. 
They do not outline any cases where waiver is not allowed, 
nor do they dictate a particular result in any single case. 

The system in place prior to enactment of subsection 
251(1B) of the 1947 Act was based on non-statutory 
administrati've criteria flowing from those issued by the 
Minister for Finance to delegates making decisions on 
waiver under the Audit Act 190]. Those criteria, which 
were in line with those applying in most other 
Commonwealth departments and agencies, were undermined 
over time by successive administrative review decisions. 
I do not believe that review bodies should be free to 
operate in this area according to principles of their own 
devising and so the Minister's directions under subsection 
1237(3) should be applied consistently by both 
departmental staff and the review tribunals alike, 

Yours sincerely 

GRAHAM RICHARDSON 
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The Hon, Bob Brown MP 

Sena tor B Cooney 
Chairman 
Senate Standing Committee for the 

Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Senator 

2 0 JUN 1991 

RECEIVED 

2 1 JUN 1991 

Parliament House 
Canberra ACT 2600 

I refer to the Scrutiny of Bills Alert Digest No, 10 of 
1991 ( 5 June) concerning some aspects of the Transport 
Legislation Amendment Bill 1991, whi.oh was referred to my 
Office for comment by Mr Argument on, 6 June 1991. 

Monitoring warrants 
Clause 12 - proposed new section 32AD 

The Committee questioned both the need for the warrants and 
also why they should be valid for one month. 

The Air Safety Regulation Review Task Force in its second 
report, when noting the Civil Aviation Authority's 
responsibility for air navigation safety, voiced its 
concern over the lack of clearly defined legislative powers 
residing with the Authority to meet this responsibility. 
The amendments currently proposed to the Civil Aviation Act 
1988 are an attempt to fill this perceived need. 

Compliance with statutory safety requirements ensures that 
aircraft operators, by adopting required operating and 
maintenance practice, realise an acceptable level of safety 
for their aircraft. The Authority's responsibility for 
maintaining safe air navigation can only be achieved, 
however, if there is some assurance that these statutory 
requirements are being complied with by aircraft operators, 
The Authority, therefore, has an over-riding obligation to 
see that operators discharge their responsibilities 
adequately. This duty is discharged through the 
Authority's surveillance activities and day-to-day 
interaction with the aviation industry. 

In practice, the extent of compliance with the statutory 
safely requirements by aircraft operators is influenced by 
the effectiveness of the Authority to monitor and guide the 
industry through its policies, guidelines and procedures, 
through education programs and in the power vested with the 
Authority to take effective remedial action when an 
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operator is found not to be complying with legislative 
safety standards. 

The statutory air safety requirements are numerous; a broad 
sample includes the following, 

commercial aircraft operators must have an adequate 
organisation, including trained staff, together with 
workshop and other equipment and facilities in order 
to ensure that airframes, engines, propellers, 
instruments, equipment and accessories are properly 
maintained at all times when they are in use; 

an aircraft operator must ensure that provision is 
made for the proper and periodic instruction of all 
maintenance personnel and must provide a training and 
checking organisation to ensure that members of the 
operator's operating crews maintain their competency. 
The training programs, the training and checking 
organisation and the tests and checks provided by the 
organisation are all subject to the approval of the 
Authority; and 

aircraft maintenance can only be undertaken by persons 
who are licensed by the Authority. Such maintenance 
can usually only be carried out in premises that have 
been approved as being adequate for the purpose by the 
Authority. 

In order to ensure compliance with such requirements, the 
Authority needs to be able to carry out quality assurance 
audits of aircraft operators, their facilities and 
authorised maintenance workshops. These audits are 
absolutely necessary to ensure that statutory requirements 
are being maintained and that the Australian public thereby 
continues to enjoy the highest level of aviation safety. 

Normally, aircraft operators co-operate with the auditing 
process voluntarily. It is· essential, however, that the 
Authority have some mechanism whereby it can carry out an 
audit when an operator refuses to co-operate and denies the 
Authority entry to premises. Clearly, if the Authority was 
not allowed entry, then it would be unable to carry out its 
statutory function to 'conduct safety regulation of civil 
aviation operations in Australia'. 

The purpose of the monitoring provisions, and in particular 
the provisions relating to obtaining a warrant for the 
purposes of monitoring compliance with the Civil Aviation 
Act and subordinate legislation, is to enable the Authority 
to establish that the statutory safety requirements are 
being met by an aircraft operator and thereby avoiding 
potential air disasters. 

The duration of one month for the warrant is not considered 
to be overly long owing to the considerable number of tasks 
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and the time-consuming nature of the work associated with 
the auditing, process. Another relevant factor is that the 
auditing process periodically has to be carried out at 
maintenance premises situated in remote areas. 

Abrogation of privilege against self-incrimination 
Clause 12 - proposed new section 32AJ 

The Committee notes that proposed, section 32AJ is drafted 
in a form which it has previously been prepared to accept, 
but has requested my advice as to the kind of information 
that might be sought pursuant to this provision. 

The inclusion of such a provision into the Civil Aviation 
Act was also recommended by the Air Safety Regulation 
Review Task Force in its second report. In reviewing the 
shortcomings in the investigative powers of the Authority, 
the Task Force noted that there was no obligation on 
persons to assist investigators or to answer their 
questions. The Task Force thus recommended that '(s)ubject 
to the protections suggested regarding self incrimination 
and inadmissibility of evidence, persons should be required 
to provide answers to authorized officers who are 
investigating breaches of air safety requirements' . 

Proposed section 32AJ provides that a person is obliged to 
answer an authorised investigator's questions and produce 
any books, records or documents requested by the 
investigator. If the person objects to doing so on the 
grounds of self-incrimination, and the investigator informs 
him/her of the obligation to answer the questions/produce 
the material, that person cannot refuse, without reasonable 
excuse, to answer the questions/produce the material, but 
the answer/material is essentially not admissible in 
proceedings against him/her. 

Such a power is appropriate for Authority investigators and 
is a provision commonly found in other legislation. For 
example, Bureau of Air Safety Investigation investigators 
have similar powers provided to them under the Air 
Navigation Regulations. 

The information which would be sought by investigators 
pursuant to this provision would relate, to the maintenance 
and operation of aircraft. Such data, obtained from, for 
example, rraintenance· schedules, work sheets and oral 
statements from pilots and aircraft personnel, would be 
used by investigators to establish whether the appropriate 
maintenance has been carried out on an aircraft, whether 
maintenance operations were performed in a suitable manner, 
whether proper checks were carried out on an aircraft at 
the required times, etc. 

Unequivocal access to all information relating to the 
maintenance and operation of aircraft is an essential part 
of the surveillance and enforcement function of the 

- 328 -



- 4 -

Authority, It is, therefore, fundamental to the fulfilment 
of the Authority's statutory functions that persons be 
required to answer questions and produce documents relating 
to the maintenance and operation of aircraft. The 
Authority would, otherwise, be hampered in the performance 
of its quality assurance audit and investigative roles to 
the detriment of air navigation safety in Australia. 

Adoption of extrinsic material by regulation 
Clause 15 - proposed new subsection 98(3A) 

The Committee, whilst acknowledging that this provision 
will allow Australia to meet its international obligations 
in relation to the safety of air navigation, expressed 
concern that it would allow matter to be incorporated into 
regulations without being subject to Parliamentary 
scrutiny. 

The necessity for this amendment stems from recent advice 
received from the Attorney-General's Department that 
section 49A of the Acts Interpretation Act 1901 effectively 
prevents the Authority from requiring operators to comply 
with amendments to, amongst other similar technical 
documents, flight and operation manuals. The Civil 
Aviation Regulations currently empower the Authority to 
make necessary alterations to flight manuals, etc. and for 
persons to comply with such alterations. 

The flight manual is a basic technical, operational 
document required for all aircraft. It is also one of the 
Authority's primary regulatory tools and alterations to it 
are often required directly as the result of the discovery 
of defects in an aircraft affecting its safe operation. 

The manuals, being technical documents, are administrative 
rather than legislative in nature. Any alterations 
required to be made to them are generally changes to 
mechanical or operational requirements involving a high 
level of technical complexity. 

Once alterations are made to these documents, the Authority 
notifies all relevant aircraft operators of the changes. 
This it generally does either by directly notifying 
operators and sending them a. copy of the alteration or, 
when a. broad class of aircraft is affected, through issuing 
a Civil Aviation Order setting out the amendment. 

Importantly, alterations to these documents are the means 
by which the Authority provides the most up-to-the-minute 
safety requirements for aircraft. The only practical 
mechanism to maintain Australia's foremost safety standards 
is via a mechanism which provides that amendments to the 
manuals have force of law once they are adopted. That is, 
via the mechanism proposed by new subsection 98 ( 3A). 
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The Authority (and previously, my Department) has been 
requiring aircraft operators and pilots to comply with 
flight and operation manuals (and subsequent amendments to 
such manuals) since the commencement of the regulation of 
air navigation in Australia in the 1920s. This is also 
standard practice in all leading overseas aviation 
countries and is well understood and accepted by the 
aviation industry. As a contracting state to the 
Convention on International Civil Aviation, Australia has 
an international obligation to provide for such manuals 
under Annexes 6 and 8 to the Convention. It is essential 
that there be no legal doubt about the Authority's power in 
this area. The purpose of this proposed amendment is to 
put beyond doubt the Authority's power to require aircraft 
operators to comply with amendments to technical aircraft 
manuals, such as flight manuals, in order to ensure that 
Australia continues to meet its international obligations 
in relation to the safety of air navigation. 

I trust these comments satisfactorily address the 
Committee's concerns. 

Yours sincerely 

~~ 
BOB BROWN 
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Senator B. Cooney (Chairman) 
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administrative powers; 
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SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BU.LS 

TWELFTH REPORT OF 1991 

The Committee has the honour to present its Twelfth Report of 1991 to the 

Senate. 

The Committee draws the attention of the Senate to clauses of the following Act 

and Bill which contain provisions that the Committee considers may fall within 

principles l(a)(i) to (v) of Standing Order 24: 

Interstate Road Transport Amendment Bill 1991 

Social Security (Rewrite) Amendment Act 1991 
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INTERSTATE ROAD TRANSPORT AMENDMENT BIIL 1991 

This Bill was introduced into the House of Representatives on 30 May 1991 by the 

Minister for Land Transport. 

The Bill proposes to provide for the registration and regulation (under the Federal 

Interstate Registration Scheme) of prime movers which are to be used as part of 

a B-double combination. The Bill also provides for the making of regulations 

covering roadworthiness, designation of routes and technical requirements. 

The Committee dealt with the Bill in Alert Digest No. 10 of 1991, in which it made 

various comments. The Minister for Land Transport responded to those comments 

in a letter dated 13 August 1991. This response was subsequently discussed by the 

Committee in its Eleventh Report of 1991. In the light of matters which have 

subsequently been drawn to the Committee's attention, the following further 

comments are offered. 

Ministerial determinations 
Clause 7 

In Alert Digest No. 10, the Committee noted that clause 7 of the Bill proposes to 

insert a new section 43A into the Interstate Road Transport Act 1945. That 

proposed new section provides: 

(I) The Minister may determine, in writing, that certain roads or 
categories of roads are to be routes for the carriage of passengers or 
goods between prescribed places or for any purpose that is incidental 
to carriage of that kind. 
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(2) The Minister may determine, in writing, conditions to which the 
operation of a B-double on a federal route is subject. 

(3) The Minister must cause a notice of a determination made under 
this section to be published in the Gazette. 

The Committee noted that clause 5 of the Bill proposes to insert a new section 12B 

into the Interstate Road Transport Act. That proposed new section would allow 

regulations to be promulgated to govern the operation of B-doubles (which are 

defined in proposed new section 3A - they are a type of motor vehicle). 

The Committee noted that proposed new paragraph 12B(2)(c) provides that the 

regulation may prohibit the operation of a B-double in breach of conditions 

determined under proposed new subsection 43A(2). The Committee suggested that, 

if this was the case, those determinations could have an effect which approaches 

that of legislation. The Committee suggested that, if this was so, it was appropriate 

that the determinations be, at least, tabled in the Parliament and, perhaps, should 

be subject to disallowance. 

The Committee drew Senators' attention to the provision, as it may be considered 

an inappropriate delegation of legislative power, in breach of principle J(a)(iv) of 

the Committee's terms of reference. 

The Minister responded as follows: 

... I can advise you that the Bill was debated in the House of 
Representatives on 6· June 1991. In the course of this debate, the 
Opposition moved an amendment to the Bill to require that 
determinations made under new subsection 43A(2) be tabled in both 
Houses of Parliament and be subject to disallowance during a period 
of 15 sitting days from that time. The proposed amendment has been 
accepted. The concerns raised by the Committee in relation to these 
determinations would appear to have been satisfied by the 
amendment. 
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It has been drawn to the Committee's attention that, in fac4 the amendment 

referred to by the Minister was .!!lll moved in the House of Representatives. 

Rather, as a result of the Bill proceeding in the House under a guillotine motion, 

the text of the proposed amendment was incorporated in Hansard during the 

Second Reading debate on the Bill (see House of Representatives, Hansard, 6 June 

1991, p4977). An amendment in identical terms was subsequently moved in and 

passed by the Senate on 16 August 1991 (see Journals of the Senate, No. 105, 16 

August 1991, p1385). As the Minister's original response suggested, the Government 

did not oppose the amendment. 

The Minister has provided a further response on this matter, dated 19 August 1991, 

which confirms the account outlined above. A copy of the letter is attached to this 

report. The Committee thanks the Minister for his further assistance with the Bill. 

-336-



SOCIAL SECURITY (REWRITE) AMENDMENT ACT 1991 

The Bill for this Act was introduced into the House of Representatives on 16 May 

1991 by the Minister representing the Minister for Social Security. 

The Act amends the Social Security Act 1991 (which commenced on 1 July 1991) 

to provide for amendments made by: 

the Social Welfare !Pharmaceutical Benefits) Amendment 
Act 1990; 

the Social Security and Veterans' Affairs Legislation 
Amendment Act /No. 2) 1990; and 

the Social Security Legislation Amendment Act 1990. 

The Act covers areas concerning tax file numbers, deeming (loans and deposits), 

the liquid assets test for sickness beneficiaries, debt recovery,,the employment entry 

payment for sole parent pensioners, disaster relief payments, the extension of 

qualification criteria for remote area allowance and the carer pension, the 

pharmaceutical supplement allowance and provides for international social security 

agreements with the United Kingdom and Malta. 

The Committee dealt with the Bill in Alert Digest No. 9 of 1991, in which it made 

various comments. The Minister for Social Security responded to those comments 

in a letter dated 15 August 1991. Though the Bill was actually passed by the Senate 

on 19 June, the Minister's response may still be of interest to Senators. Accordingly, 

relevant parts of the response are discussed below. A copy of that letter is attached 

to this report. 
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Provision of tax file numben 
Proposed new sections 46A, 46B, 'Y/A, 97B, 150A, 1508, 210A, 2108, 257A, 2578, 
320A, '367A, 412A, 4128, 463A, 4638, 6708, 734A, 7348, 846A, 8468, 900C, 900D, 
1039A and 1039B 

In Alert Digest No. 9, the Committee noted that clause 3 of the (then) Bill would, 

if enacted, insert the various amendments proposed by Schedule 1 into the Social 

Security Act 1991. The Committee noted that those proposed amendments 

reflected amendments to the legislation made in the Budget sittings of 1990. The 

Committee noted. that,. of those amendments, the proposed new sections listed 

above all involved requirements that a person provide their tax file number in 

relation to the payment of a social security benefit. As it had observed previously 

in relation to similar provisions (and, indeed, as the Committee observed in relation 

to the legislation which originally effected these proposed amendments • see Alert 

Digest No. 5 and Alert Digest No. 9 of 1990), the Committee suggested that while 

such provisions might be considered necessary in order to prevent beneficiaries 

from defrauding the social security system, they might also be regarded as intrusive 

into personal privacy. 

Accordingly, the Committee drew Senators' attention to the provisions, as they 

might be considered to trespass unduly on personal rights and liberties, in breach 

of principle J(a)(i) of the Committee's terms of reference. 

The Minister responded as follows: 

TFNs [tax file numbers] are collected from claimants and 
recipients and their partners for use in the data-matching 
program authorised by the Data-matchin~ Pro~ram 
(Assistance and Tax) Act 1990. The policy allowing the 
collection of TFNs has already been sanctioned by 
Parliament for the [Social Security Act 1947] and is not 
simply being transferred into the [Social Security Act 
1991]. 
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The Minister went on to say: 

In income testing a payment under the Act, a person's 
income, and his or her partner's income, is taken into 
account to determine the rate of the person's payment. 
The Government decided some time ago to introduce a 
data-matching program in which the income information 
that people disclose to paying agencies such as the 
Department of Social Security is to be checked 
automatically against the income information they disclose 
to the Australian Taxation Office (ATO) and other paying 
agencies. For this to be done efficiently, and to prevent 
people from defrauding the social security system, both 
partners' TFNs may be required. 

The Minister concluded by saying: 

It should also be noted that these provJSions, while 
requiring people to provide TFN information, also allow 
my Department to assist in that task. Some people, for 
example, may have difficulty in obtaining a TFN because 
of proof of identity requirements. The TFN provisions 
being transferred from the [Social Security Act 1947] 
allow my Department to act as agent for the ATO to 
assist people by accepting applications on behalf of the 
ATO and conducting the necessary proof of identity 
checks. Since my Department already conducts its own 
proof of identity checks, any inconvenience for clients is 
minimised and there is no increased intrusiveness from a 
practical point of view. Indeed, disabled people, people 
with language difficulties and new entrants to the 
workforce such as school leavers should all find benefit in 
my Department's involvement in the TFN application 
process. 

The Committee thanks the Minister for this response. 
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Transport and Communicatiuns 
Minister for Land Transport 

The Hon. Bob Brown MP 

Senator B Cooney 
Chairman 
Senate Standing Committee for 

the Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Sena tor Cooney 

1 9 AUS 1991 

f<ECEIVED 

2 t AUG 1991 

Plltlamenl._ 
Canllerra ACT 2!!00 

I am writing to provide you with further advice in relation 
to the Opposition motion to amend the Interstate Road 
Transport Amendment Bill 1991. 

The Bill was debated in the House on 6 June 1991. At that 
time the Opposition incorporated an amendment to the Bill 
in Hansard in relation to conditions to be imposed on 
designated routes. A copy of the motion is attached for 
your information. 

As you are aware, the Bill was under guillotine and there 
was insufficient time for the motion to be considered in 
Committee. The Bill consequently passed through the House 
without amendment. 

Nevertheless, I indicated during the debate on the 
Interstate Road Transport Charge Amendment Bill 1991 that 
the Government was prepared to accept the amendment, 

The second reading debate of the Bill resumed in the Senate 
on 16 August. The Opposition amendment ( identical to that 
proposed in the House) was considered in Committee of the 
Whole and was resolved in the affirmative. The Bill, 
incorporating the amendment, will be returned to the House 
on 20 August. 

I hope that this advice will clarify the situation. 

Yours sincerely 

BOB BROWN 
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HOUSB OF REPRESSNTATIVBS 

1NTBRS1'ATE ROAD TRANSPORT AMENDMENT Bill.. 
1991 

(Amendment to be moved by Mr H,wker) 

Clau.1e 7, paae 4, at the end or propo,ed clause 43A add the followins 
,ubclause1: 

,, 

" '( 4) The Minister shall cause a copy of a detenuinatlon under 
subsecrlon (2) to be laid before each House of tbe Parllamem 
within 15 sitting days or that House after the determination is 
published in the Gazette.'•. 

" '($) If either House of the Parliament, within 15 1ittlng days of 
that House ofter a copy of a dctennlnatlon has been laid before 
that House, passes a resolution dl.!approving of the dc~rmination, 
then the deter01ination shall not have any force or effect on or a[ter 
the day on which the re,o!utfon was passed.' ". 
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1 5 AUG 1991 
Senator BC Cooney 
Chairman 

COMMONWEALTH OF AUSTRALIA 

RECEIVED 

16 AUG 1991 

MINISTER FO .. SOCIAL SECURITY 

PARLIAMENT HOUSE 

CANBERRA, A.C.T, 2600 

Standing Committee for the Scrutiny of Bills 
Australian Senate 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

On 30 May 1991, your Committee's Secretary drew attention 
to the comments on the Social Security (Rewrite) Amendment 
Bill 1991 (the Bill) in its Alert Digest No 9 of 1991. 

The comments relate to clause 3 of the Bill which proposes 
the insertion of various new sections affecting most types 
of payments under the Social Security Act 1991 (the Act). 
The new sections causing concern introduce certain 
requirements for claimants and recipients to provide their 
tax file numbers (TFNs) and their partners' TFNs as a 
condition of payment. The Committee commented that, while 
such provisions may be considered necessary to prevent 
people from defrauding the social security system, they 
may also be regarded· as intrusive into personal privacy. 

As the Committee noted, these proposed insertions into the 
Act mirror amendments made to the ~...l.......S.e.c11ri ty· Act ] 947 
(the 1947 Act) during the Budget Sittings of 1990. The 
Committee made the same conunents on that occasion and also 
on the introduction of the Social Security (Job Search and 
Newstart) Amendment Bill 1991 which included equivalent 
provisions for the new job search and newstart allowances. 

TFNs are collected from claimants and recipients and their 
partners for use in the data-matching program authorised 
by the P .. al:JL-:I!l2.tc.hlng_!:r.o.\!illlL..(A.ssistance and Tax} 
~9Jl. The policy allowing the collection of TFNs has 
already been sanctioned by Parliament for the 1947 Act and 
is now simply being transferred into the new Act. 

In income testing a. payment under the Act, a person's 
income, and his or her partner's income, is taken into 
account to determine the rate of the person's payment. 
The Government decided some time ago to introduce a 
data-matching program in which the income information that 
people disclose to paying agencies such as the Department 
of Social Security is to be checked automatically against 
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the income information they disclose to the Australian 
Taxation Office (ATO) and other paying agencies. For this 
to be done efficiently, and to prevent people from 
defrauding the social security system, both partners• TFNs 
may be required, 

rt should also be noted that these provisions, while 
requiring people to provide TFN information, also allow my 
Department to assist in. that task. Some people, for 
example, may have difficulty in obtaining a TFN because of 
proof of identity requirements. The TFN provisions being 
transferred from the 194.7 Act allow my Department to act as 
agent for the ATO to assist people by accepting 
applications on behalf of the ATO and conducting the 
necessary proof of identity checks. Since my Department 
already conducts its own proof of identity checks, any 
inconvenience for clients is minimised and there is no 
increased intrusiveness from a practical point of view. 
Indeed, disabled people, people with language difficulties 
and new entrants to the workforce such as school leavers 
should all find benefit in my Department's involvement in 
the TFN application process. 

Yours sincerely 

er~~ 
GRAHAM RICHARDSON 
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notwithstanding that such proposed law, document or information has 
not been presented to the Senate. 



SENATE SI'ANDING COMMITl'EE FOR TIIB SCRlITINY OF BIUS 

1HIRTEEN1H REPORT OF 1991 

The Committee has the honour to present its Thirteenth Report of 1991 to the 

Senate. 

The Committee draws the attention of the Senate to clauses of the following Bills 

which contain provisions that the Committee considers may fall within principles 

l(a)(i) to (v) of Standing Order 24: 

Crimes (Aviation) Bill 1991 

Freedom of Information Bill 1991 

Insurance Laws Amendment. Bill 1991 
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CRIMF.S (AVIATION) BIIL 1991 

This Bill was introduced into the Senate on 14 August 1991 by the Minister for 

Justice and Consumer Affairs. 

The Bill proposes to consolidate and consequently repeal the 4 Acts forming the 

current legislative package relating to aviation crimes, namely: 

the Crimes /Hijacking of Aircraft) Act 1972; 

the Civil Aviation /Offenders on International Aircraft\ Act 1970; 

the Crimes /Protection of Aircraft) Act 1973; and 

the Crimes (Aircraft\ Act 1 %3. 

The Committee dealt with the Bill in Alert Digest No. 13 of 1991, in which it made 

various comments. The Attorney-General responded to those comments in a letter 

dated 3 September 1991. Though the Bill was passed by the Senate (with 

amendments) on 21 August, the Attorney's response may still be of interest to 

Senators. A copy of the letter is, therefore, attached to this report. Relevant parts 

of the response are also discussed below. 

Power to remand a person in custody 
Causes 39 and 40 

In Alert Digest No. 13, the Committee noted that clause 39 of the Bill provides: 

(1) Where: 
(a) a person is brought or appears before a magistrate under this 

Act; and 
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(b) a warrant of the kind described in paragraph 38(b) [ie a 
warrant for arrest for the purposes of criminal or extradition 
proceedings in relation to an offence under the Bill) for the 
arrest of the person is not produced to the magistrate; 

the magistrate must: 
( c) if satisfied that more time is reasonably required for deciding 

whether criminal or extradition proceedings should be started 
against the person - remand the person, either in custody or on 
bail, for a period not longer than 7 days; or 

(d) if not satisfied - order that the person be released from 
custody. 

(2) A person remanded for a period under subsection (1) must be 
brought before a magistrate at the end of that period. 

(3) If a person remanded on bail under subsection (1) does not 
appear before a magistrate in accordance with the person's 
recognizance, a magistrate may issue a warrant for the arrest of the 
person and for bringing the person before a magistrate. 

Clause 40 then provides: 

(1) Where a person remanded in custody under section 39 is still 
held in that custody at the end of the prescribed period, the person 
may apply to the Supreme Court of the State or Territory in which he 
or she is so held to be released. 

(2) Where, on an application by a person under subsection (1), the 
court is satisfied that the Attorney-General has been given reasonable 
notice of the making of the application, the court must, unless 
reasonable cause is shown for delaying the person's release, order that 
the person be released from custody. 

(3) In this section: 
"prescnlled period", in relation to a person, means 2 months after: 

(a) the date of the order under section 39 under which the person 
is held in custody; or 

(b) if the person has applied for a writ of habeas corpus - the day 
on which that application, or any appeal relating to it, is finally 
determined; 

whichever is later. 
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The Committee noted that 'remand' is defined in clause 3 of the Bill to include 

'further remand'. 

Two aspects of these provisions caused the Committee some concern. First, the 

Committee suggested that the effect of the provisions is to allow a person to be 

remanded in custody, albeit by a magistrate, for up to 2 months (with renewals 

every 7 days), without there ever having been a warrant issued for the arrest or 

extradition of the person. The Committee noted that the only basis for this 

continued confinement is that the magistrate must be satisfied that more time is 

required before the relevant authorities decide whether or not to commence 

criminal or extradition proceedings. The Committee indicated that though it 

appears from the Explanatory Memorandum that these provisions do no more than 

re-draft the existing provisions dealing with the types of offences with which the Bill 

deals, this power to remand in custody may, nevertheless, be considered an undue 

trespass on personal rights and liberties. 

Second, the Committee indicated that it was unclear about the operation of 

subclause 40(1) and, in particular, the effect on that subclause of the definition of 

'prescribed period' in subclause 40(3). The Committee was unsure about which is 

the relevant 'order' under section 39 from which the 2 month 'prescribed period' 

runs pursuant to paragraph (3)(a). Similarly, the Committee was unsure as to 

whether the effect of paragraph (3)(b) is to permit the continued detention of a 

person for up to 2 months after an application for a writ of habeas corpus has been 

finally determined in favour of the applicant. The Committee indicated that while 

this latter interpretation of the provision would seem improbable, it was of the view 

that, on the face of the legislation, the interpretation is plausible. In any event, the 

Committee suggested that the intention of the clause is not clear. 

The Committee indicated that it would appreciate the Attorney-General's further 

views on the need for this particular power to remand and, in particular, on the 

interpretations of clause 40 set out above. 
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In relation to the Committee's comments on clause 39, the Attorney-General 

provided the following response: 

The Alert Digest suggests that the Committee is 
concerned that this power under clause 39 may be an 
undue trespass on personal rights and liberties. 

With respect, I do not agree. While the effect of 
clauses 39 and 40 is that a person may be the subject 
of a succession of orders under which he or she may 
be remanded in custody for a total period of up to 2 
months, it is important to note that an extended period 
of detention will only arise where the test set out in 
paragraph 39(1)(c) is satisfied, and that that test will 
be the subject of re-evaluation every 7 days by a 
magistrate. 

Clearly, the personal rights and liberties of an alleged 
offender dealt with under clause 39 will be affected, 
but not, in my view, unduly or without justification. The 
reason that clause 39 is required arises from the nature 
of the offences dealt with by the Bill. Many of those 
offences are proscribed in implementation of 
Australia's obligations under international instruments 
dealing with the security of international civil aviation. 
Typically, those instruments embody the principle 
under which countries agree· to "extradite or 
prosecute" alleged offenders. In cases where, for 
example, Australia's only ground for exercising 
jurisdiction is that the alleged offender is apprehended 
on Australian territory, Australia's obligation to 
prosecute is expressed to arise where the alleged 
offender is not extradited to another country with 
which the offence is closely connected (say, on the 
grounds that the conduct constituting the offence was 
committed in that country's territory or involved that 
country's nationals or aircraft). It may take some time 
both for the position of another interested country on 
the question of extradition to be ascertained, and to 
complete the preparatory work required to allow 
extradition proceedings to be set in train. If extradition 
is not sought or is unsuccessful, time may be required 
for criminal proceedings to be instituted. Clause 39 
simply allows a magistrate to remand the person to 
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allow such time as may reasonably be required to allow 
a decision to be made whether to extradite or 
prosecute. In this respect, clause 39 simply re-enacts 
provisions currently found in the three Acts 
implementing international instruments that are to be 
repealed as a consequence of the consolidation 
effected by the Bill. 

In relation to the Committee's comments on clause 40, the Attorney-General 

offered the following response: 

The Committee has also commented on two aspects of 
the definition of "prescribed period" appearing in 
subclause 40(3). First, in relation to paragraph (a) of 
that definition, the Committee is unsure about which 
the relevant order made under section 39 from which 
the 2 months of the "prescribed period" begins to run. 
The Government took note of this concern and 
successfully moved an amendment in the Senate to 
paragraph 40(3)(a) so as to make it clear that, in any 
case where more than one order for the remand of a 
person is made by a magistrate under clause 39, the 
period at the end of which that person may apply to be 
released from custody will be calculated from the date 
of the first order. The provision now reads • 

"(a) the date of the order under section 
39 under which the person is held 
in custody or, if there is more than 
one such order, the date of the 
first such order." 

Secondly, the Committee is unsure whether the effect 
of paragraph 40(3)(b) is to permit the continued 
detention of a person for up to 2 months after an 
application for a writ of habeas corpus has been finally 
determined in favour of the applicant. Senator Tate 
noted in the Committee stage of the Bill's progress 
through the Senate that clause 40 does not affect the 
substantive Jaw on habeas corpus. Certainly, where a 
person held in custody under an order made under 
clause 39 successfully applies for a writ of habeas 
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corpus, there is nothing in the Bill to prevent 
compliance with such a writ. 

The Committee thanks the Attorney-General for this response and for his 

assistance with the Bill. 
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FREEDOM OF INFORMATION AMENDMENT BILL 1991 

This Bill was introduced into the Senate on 14 August 1991 by the Minister for 

Justice and Consumer Affairs. 

The Bill proposes to implement a number of recommendations made by the Senate 

Standing Committee on Legal and Constitutional Affairs in its 1987 Report on the 

Operation and Administration of Freedom of Information Legislation. 

The Committee dealt with the Bill in Alert Digest No. 13 of 1991, in which it made 

various comments. The Attorney-General responded to those comments in a letter 

dated 3 September 1991. Though the Bill was passed by the Senate on 22 August, 

the Attorney's comments may still be of interest to Senators. A copy of the letter 

is, therefore, attached to this report. Relevant parts of the response are also 

discussed below. 

Retrospectivity 
Subclause 29(2) 

In Alert Digest No. 13, the Committee noted that clause 29 of the Bill proposes to 

amend section 41 of the Freedom of Information Act 1982, which governs the 

release of documents affecting personal privacy. According to the Explanatory 

Memorandum, the amendments propose to replace the 'limited and uncertain' 

concept of 'information relating to personal .. affairs' with the term 'personal 

information' which is defined in clause 3( d) of the Bill. The Committee noted that 

the amendments also detail the circumstances in which information on a person 

provided by psychologists, marriage guidance counsellors or social workers can be 

released to the person. According to the Explanatory Memorandum, these 
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amendments are proposed by way of implementing a recommendation of the 

Senate Standing Committee on Legal and Constitutional Affairs. 

The Committee noted that subclause 29(2) provides: 

The amendments made by this section apply to any 
documents in respect of which a request for access was 
or is made under this Act before or after the 
commencement of this section, other than a request 
that was finally disposed of before the commencement 
of this section. 

The Committee noted that this means that the amendments, if enacted, would be 

able to operate, in effect, retrospectively, to determine applications for access to 

personal information made prior to the commencement of this Bill. 

The Attorney-General has provided the following response: 

Clause 29(2) provides that amendments made by 
clause 29(1) apply to requests for access to information 
whether they are received before or after the 
commencement of the Bill. Among other amendments, 
clause 29(1) extends the category of documents in 
respect of which an agency may require an applicant to 
nominate a medical practitioner or other qualified 
person to whom access may be given in place of the 
applicant. Access through a qualified person. will be 
appropriate where the agency considers that direct 
access by the applicant may be detrimental. to the 
applicant's mental well being. Such a response may be 
appropriate in respect of requesrs on hand in an 
agency at the time the Bill comes into operation. 
Clause 29(2) therefore provides that clause 29(1) 
applies to all requests, other than a request that was 
finally disposed of by the agency prior to the 
commencement of the Bill. 

The Committee thanks the Attorney-General for this. response. 
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INSURANCE LAWS AMENDMENT BIIL 1991 

This Bill was introduced into the House of Representatives on 6 June 1991 by the 

Minister Assisting the Treasurer. 

The Bill is one of a package of six Bills concerning protection of life and general 

insurance policy holders. The Bill proposes to amend the Insurance Act 1973 and 

Life Insurance Act 1945 to: 

provide measures to disqualify a person who has been 

bankrupt or who has been convicted of an offence 

relating to insurance or dishonest conduct from 

appointment to a senior management position with a life 

or general insurance company; and 

enhance provisions dealing with investigations, 

appointment of inspectors and the giving of directions to 

insurance companies. 

The Committee dealt with the Bill in Alert Digest No. 11 of 1991, in which it made 

various comments. The Treasurer responded to those comments in a letter dated 

14 July 1991. A copy of that letter was tabled in the Senate for the information of 

Senators on 22 August 1991, as it was anticipated that the Bill was about to be 

debated on that day. A copy of the letter is also attached to this report. Relevant 

parts of the response are also discussed below. 
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Reversal of the onus of proof 
Clauses 24 and 46 

In Alert Digest No. 11, the Committee noted that clause 24 of the Bill proposes to 

insert a new section 117Ainto the Insurance Act 1973. Proposed new section 117A, 

if enacted, would prohibit bankrupts and persons convicted of certain offences from 

acting as directors or principal executive officers of 'authorised insurers'. Proposed 

new subsections 117 A(3) and ( 4), respectively, would make it an offence for a body 

corporate or a foreign body corporate to permit such a person to be or act as a 

director, etc. of the body corporate. The Committee noted that, in each case, a fine 

of up to $25,000 is applicable to an offence. 

Proposed new subsection 117A(5) provides: 

In a prosecution under subsection (3) or ( 4), it is a 
defence if the defendant proves that: 

(a) the defendant did not know, and had no 
reasonable grounds to suspect, that the person 
was a disqualified person; and 

(b) the defendant had made all reasonable efforts 
to ascertain whether the person was a 
disqualified person. 

The Committee noted that clause 46 of the Bill proposes to insert a new section 

146A into the I jfe Insurance Act 1945. That proposed new section, if enacted, 

would prohibit bankrupts and persons convicted of certain offences from acting as 

directors or principal executive officers ofregistered life insurers. Subsections (3), 

( 4) and ( 5) of the proposed new section are in similar terms to subsections (3),. ( 4) 

and (5) of proposed new section 117A of the Insurance Act. 

The Committee suggested that these provisions, in each case, involve a reversal of 

the onus of proof, as they would require a body corporate charged with an offence 
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to prove that it did not know and had no reasonable grounds to suspect that a 

person was not entitled to be appointed as a director, etc. The Committee noted 

that, ordinarily, it is incumbent on the prosecution to prove all the elements of an 

offence, of which, knowing involvement in an offence would ordinarily be one. 

Further; the Committee noted that the effect of the provisions would appear to be 

to make bodies corporate criminally liable for what amounts to a failure to take 

reasonable care (ie in ensuring that a director, etc. is not a disqualified person). 

In addition, the Committee noted that, in each case, the prohibition is against a 

disqualified person being or acting as a director, principal executive officer, etc. 

Bearing in mind the discussion above, the Committee suggested that this would 

appear to impose on an existing body corporate to which the legislation relates an 

obligation to make reasonable efforts to ascertain that their existing directors and 

principal executive officers are not disqualified persons. The Committee indicated 

that it would appreciate the Minister's advice as to whether or not this is the case 

and, if so, how much time a body corporate would be allowed in order to make 

inquiries about the past conduct of its directors and principal executive officers. 

The Committee drew Senators' attention to the provisions, as they may be 

considered to trespass unduly on personal rights and liberties, in breach of principle 

l(a)(i) of the Committee's terms of reference. 

The Treasurer has responded as follows: 

In my view these provisions are very important from the 
viewpoint of ensuring that there is effective protection 
available to the insuring public and I believe that the 
provisions fall within guidelines previously established by 
the Committee for acceptance of reversal of the burden 
of proof. More specifically, I believe that reversal of the 
persuasive burden is justified in this case because: 
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it is peculiarly within the knowledge of the company 
whether they knew or had reasonable grounds to 
suspect that a person was prohibited from 
appointment. This would also be the case in relation 
to the steps the company had taken in order to 
ascertain the status ofthe relevant person; and 

it would be extremely difficult for the prosecution to 
establish the contrary position. 

It should also be mentioned that the offence provisions 
are only applicable to a body corporate and therefore 
would not appear to impinge on personal rights or 
liberties. Taking account of this consideration and. the 
other points discussed above, I consider that there is clear 
justification for a reversal of the burden of proof in this 
case and that the provisions would not appear to be in 
breach of the Committee's terms of reference. 

In addition, it is in an insurance company's own interests 
to make enquiries about its directors. These provisions 
will provide an insurer with the justification to require 
disclosure of information from, and to make appropriate 
enquiries of, its directors. 

In view of the above, I believe that the matters raised by 
the Committee are not of concern in this particular case. 

The Treasurer goes on to say: 

With respect to the Committee's query regarding the 
extension of these provisions to existing directors, I 
confirm that insurers will be obliged to ascertain that their 
existing directors and principal executive officers are not 
disqualified persons. 

A reasonable period of time will be allowed to enable 
companies to make appropriate enquiries of their existing 
directors, etc. In the administration of these provisions it 
is envisaged that a period of at least 90 days from the 
date of commencement would be allowed and that such 
a period should be adequate for this to be achieved. This 
period would, of course, be in addition to the 
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approximately 3 to 4 months notice the companies will 
receive from the date of the introduction of the Bill in the 
House of Representatives on 6 June 1991 to its eventual 
commencement. 

The Committee thanks the Treasurer for this response. 
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SEC91/11718:MW 

Senator B Cooney 
Chairman 

Attorney-General 

Senate Standing Committee for the Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

RECEIVED 

3 SEP 1991 
s,natt s,.111:;!.1,y :.. ,:.: 

for th• Scrutin~ ()f Bills 

The Hon. Michael Duffy M.P. 
Parliament House 

Canberra ACT 2600 

I refer to the letter of 22 August 1991 from the secretary of your 
Committee to Senator Tate's office drawing attention to comments on the 
Crimes (Aviation) Bill 1991 contained In Alert Digest No 13 of 1991. 

The Committee's substantive comments relate to clauses 39 and 40 of 
the Bill. Clause 39 deals with a situation where a person reasonably 
suspected of having committed a specified offence Is brought before a 
magistrate but where a warrant for the arrest of the person for the 
purposes of criminal or extradition proceedings has not been produced. 
In such a case, the magistrate may either order the person's release from 
custody or, If satisfied that more time Is reasonably required for deciding 
whether to start criminal or extradition proceedings against that person, 
remand the person In custody or on bail for up to 7 days. The Alert 
Digest suggests that the Committee ls concerned that this power under 
clause 39 may be an undue trespass on personal rights and liberties. 

With respect, I do not agree. Wh!le the effect of clauses 39 and 40 Is that 
a person may be the subject of a succession of orders under whl<'h he or 
she may be remanded In custody for a total period of up to 2 months, It 
Is Important to note that an extended period of detention will only arise 
where the test set out In paragraph 39 (1) (c) ls satisfied, and that that 
test will be the subject of re-evaluation every 7 days by a magistrate. 

Clearly. the personal rights and liberties of an alleged offender dealt with 
under clause 39 will be affected, but not. In my view, unduly or without 
justification. The reason that clause 39 ls required arises from the 
nature of the offences dealt with by the Bill. Many of those offences are 
proscribed In Implementation of Australia's obligations under 
International Instruments dealing with the security of International civil 
aviation. Typically, those Instruments embody the principle under which 
countries agree to "extradite or prosecute· alleged offenders. In cases 
where, for example, Australia's only ground for exerclslngjurisd!ctlon ls 
that the alleged offender ls apprehended on Australian territory. 
Australia's obligation to prosecute ls expressed to arise where the alleged 
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offender Is not extradited to another country with which the offence Is 
closely connected (say, on the grounds that the conduct constituting the 
offence was committed In that country's territory or involved that 
country's nationals or aircraft). It may take some time both for the 
position of another interested country on the question of extradition to be 
ascertained, and to complete, the preparatory work required to allow 
extradition proceedings to be set in train. If extradition is not sought or 
is unsuccessful, time may be required for criminal proceedings to be 
Instituted. Clause 39 simply allows a magistrate to remand the person to 
allow such time as may reasonably be required to allow a decision to be 
made whether to extradite or prosecute. In this respect, clause 39 
simply re-enacts provisions currently found in the three Acts 
Implementing International Instruments that are to be repealed as a 
consequence of the consolidation effected by the Bill. 

The Committee has also commented on two aspects of the definition of 
"prescribed period" appearing ln subclause 40(3). First, in relation to 
paragraph (a) of that definition, the Committee is unsure about which is 
the relevant order made under section 39 from which the 2 months of the 
"prescribed period" begins to run. The Government took note of this 
concern and successfully moved an amendment in the Senate to 
paragraph 40(3)(a) so as to make it clear that, In any case where more 
than one order for the remand of a person is made by a magistrate under 
clause 39, the period at the end of which that person may apply to be 
released from custody will be calculated from the date of the first order. 
The provision now reads · 

"(a) the date of the order under section 39 under which the 
person is held In custody or, if there is more than one such 
order, the date of the first such order". 

Secondly, the Committee is unsure whether the effect of paragraph 
40(3)(b) is to permit the continued detention of a person for up to 
2 months after an application for a writ of habeas corpus has been finally 
determined in favour of the applicant. Senator Tate noted In the 
Committee stage of the Bill's progress through the Senate that clause 40 
does not affect the substantive law on habeas corpus. Certainly, where a 
person held in custody under an order made under clause 39 
successfully applies for a writ of habeas corpus, there is nothing in the 
Bill to prevent compliance with such a writ. 

The Committee also commented that clause 29(2) of the Freedom of 
Information Blll 1991 is retrospective In its operation. Clause 29(2) 
provides that amendments made by clause 29(1) apply to requests for 
access to Information whether they are received before or after the 
commencement of the Bill. Among other amendments, clause 29(1) 
extends the category of documents in respect of which an agency may 
require an applicant to nominate a medical practitioner or other qualified 
person to whom access may be given in place of the applicant. Access 
through a qualified person will be appropriate where the agency 
considers that direct access by the applicant may be detrimental to the 
applicant's mental well being. Such a response may be appropriate in 
respect of requests on hand in an agency at the time the Bill comes Into 
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operation. Clause 29(2) therefore provides that clause 29(1) applies to all 
requests, other than a request that was finally disposed of by the agency 
prior to the commencement of the Bill. 

Yours sincerely 

MICHAEL DUFFY 
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Senator B. Cooney 
chairman 

RECEIVED 

2 't JUL 1991 

TREASURER 

PARLIAMENT, HOUSE 

CANBERRA 2600 

14 JUL 1991 

Senate standing Committee for the Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear senator Cooney 

I refer to the Scrutiny of Bills Alert Digest No. 11 of 1991, 
and in particular to the comments made by your Committee on 
the Insurance Laws Amendment Bill 1991. 

I note that the Committee has drawn the attention of Senators 
to provisions of clauses 24 and 46 of the Bill (providing 
defences for a general or life insurance company which 
appoints a prohibited person) which involve a reversal of the 
onus of proof. These provisions would require a body 
corporate charged with an offence to prove that it did not 
know, and had no reasonable grounds to suspect, that a person 
was not entitled to be appointed as a· director, etc. 

In my view these provisions are very important from the 
viewpoint of ensuring that there is effective protection 
available to the insuring public and I believe that the 
provisions fall within guidelines previously established by 
the Committee for acceptance of reversal of the burden of 
proof. More specifically, I believe that reversal of the 
persuasive burden is justified in this case because: 

it is peculiarly within the knowledge of the company 
whether they knew or had reasonable grounds to suspect 
that a person was prohibited from appointment.. This 
would also be the case in relation to the steps the 
company had taken in order to ascertain the status of 
the relevant person; and 

it would be extremely difficult for the prosecution to 
establish the contrary position. 
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It should also be mentioned that the offence provisions are 
only applicable to a body corporate and therefore would not 
appear to impinge on personal rights or liberties. Taking 
account of this consideration and the other points discussed 
above, I consider that there is clear justification for a 
reversal of the burden of proof in this case and that the 
provisions would not appear to be in breach of the 
Committee's terms of reference. 

In addition, it is in an insurance company's own interests to 
make enquiries about its directors. These provisions will 
provide an insurer with the justification to reguire 
disclosure of information from, and to make appropriate 
enquiries of, its directors. 

In view of the above, I believe that the matters raised by 
the Committee are not of concern in this particular case. 

With respect to the Committee's query regarding the extension 
of these provisions to existing directors, I confirm that 
insurers will be obliged to ascertain that their existing 
directors and principal executive officers are not 
disqualified persons. 

A reasonable period of time will be allowed to enable 
companies to make appropriate enquiries of their existing 
directors, etc. In the administration of these provisions it 
is envisaged that a period of at least 90 days from the date 
of commencement would be allowed and that such a period 
should be adequate for this to be achieved. This period 
would, of course, be in addition to the approximately 3 to 
4 months notice the companies will receive from the date of 
the introduction of the Bill in the House of Representatives 
on 6 June 1991 to its eventual commencement. 

Yours· sincerely 

John Kerin 

- 365 -



SENATE STANDING COMMITTEE FOR TIIE SCRUTINY OF BIU.s 

FOURTEEN1H REPORT 

OF 

19'Jl 

11 SEPTEMBER 1991 

I~N 0729-6258 



SENATE STANDING COMMI.TI'EE FOR THE SCRUflNY OF BIUS 

MEMBERS OF TIIB COMMITTEE 

Senator B. Cooney (Chairman) 
Senator A. Vanstone (Deputy Chairman) 

Senator V. Bourne 
Senator R. Crowley 

Senator I. Macdonald 
Senator N. Sherry 

TERMS OF REFERENCE 

Extract from Standing Order 24 

(J) (a) At the commencement of each Parliament, a Standing Committee for 
the Scrutiny of Bills shall be appointed to report, in respect of the 
clauses of Bills introduced into the Senate, and in respect of Acts of 
the Parliament, whether such bills or Acts, by express words or 
otherwise 

(i) trespass unduly on personal rights and liberties; 

(ii) make rights, liberties or obligations unduly 
dependent upon insufficiently defined 
administrative powers; 

(iii) make such rights, liberties or obligations' unduly 
dependent upon non-reviewable decisions; 

(iv) inappropriately delegate legislative powers; or 

(v) insufficiently subject the exercise of legislative 
power to parliamentary scrutiny. 

(b) The Committee,, for the purpose of reporting upon the clauses of a bill 
when the bill has been introduced into the Senate, may consider any 
proposed law or other document or information available to it, 
notwithstanding that such proposed Jaw, document or information has 
not been presented to the Senate. 



SENATE STANDING COMMITI'EE FOR THE SCRUTINY OF Bil.LS 

FOURTEBNTII REPORT OF 1991 

The Committee has the honour to present its Fourteenth Report of 1991 to the 

Senate. 

The Committee draws the attention of the Senate to clauses of the following Bill 

which contains provisions that the Committee considers may fall within principles 

l(a)(i) to (v) of Standing Order 24: 

Carriage of Goods by Sea Bill 1991 
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CARRIAGE OF GOODS BY SEA Blll. 1991 

This Bill was introduced into the Senate on 14 August 1991 by the Minister for 

Shipping and Aviation Support. 

The Bill proposes to repeal the Sea-Carriaee of Goods Act 1924 and update 

Australia's marine cargo liability regime to take account of international 

developments since 1924. 

The Committee dealt with the Bill in Alert Digest No. 13 of 1991, in which it made 

various comments. The Minister for Shipping and Aviation Support responded to 

those comments in a letter dated 3 September 1991. A copy of that letter is 

attached to this report. Relevant parts of the response are also discussed below. 

Commencement by Proclamation 
Subclause 2(2) 

In Alert Digest No. 13, the Committee noted that Part 3 of the Bill deals with the 

application of the 'Hamburg Rules', which are the substantive provisions of the 

Hamburg Convention on the Carriage of Goods by Sea. These rules govern the 

liability of ocean carriers for any loss or damage to cargo which occurs while the 

cargo is in their possession. Schedule 2 of the Bill sets out the text of the rules. 

The Committee noted that subclause 2(2) of the Bill provides that Part 3 and 

Schedule 2 are to commence 

on a day to be ftxed by Proclamation, being a day not 
sooner then the day on which the Hamburg Convention 
enters into force in respect of Australia. 
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By way of explanation for this method of commencement, the Explanatory 

Memorandum states: 

The Hamburg Rules will be proclaimed at some future 
unspecified time to be fll<ed by the Government of the 
day. The delay in implementation of the Hamburg Rules 
is necessary as they have not yet come into force 
internationally and do not provide a viable alternative 
marine cargo liability regime at this stage. The Hamburg 
Rules will enter into force one year after the 20th 
contracting party accedes to the Convention. As at 1 
August 1991, 19 countries have acceded to the Hamburg 
Convention. None of Australia's major trading partners 
have become contracting States. 

Delaying proclamation to a date to be f1Xed ensures that 
a future Government retains discretion to examine and to 
decide upon the appropriateness of implementing the 
Hamburg Rules, taking into account international 
acceptance of the Rules and domestic interests. This 
approach gives a signal to our major trading partners, 
some of which are considering the application of the 
Hamburg Rules, of Australia's support for the Hamburg 
Rules as the appropriate international marine cargo 
liability regime. 

The Committee noted that this explanation accords with the requirements of Office 

of Parliamentary Counsel Drafting Instruction No. 2 of 1989, as the need for 

commencement by Proclamation is related to a particular eventuality. However, the 

Committee also noted that there would be no obligation on the government of the 

day to ratify the convention to which the Hamburg Rules relate. The Committee 

noted that, similarly, there would be no obligation on that government to proclaim 

the relevant parts of the Bill if and when the Hamburg Rules enter into force. The 

Committee suggested that, in that sense, the commencement of those parts remains 

within the discretion of the government of the day, which will, no doubt, have to 

take into account the prevailing 'domestic interests'. The Committee observed that 

it was not unlikely that those domestic interests will differ over the time which will 

elapse between the passage of the Bill and the proclamation of the relevant parts. 
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The Committee noted its long-standing concern about legislation, or parts of 

legislation, which is passed by the Parliament, subject to commencement by 

Proclamation, without there being any requirement that the necessary Proclamation 

be made. Given that concern, and in the light of the discussion above, the 

Committee indicated that it would appreciate the Minister's views as to whether it 

would be appropriate in the present case to include a sunset-type provision, to the 

effect that if the relevant parts are not proclaimed within a certain time, then they 

would be repealed. Further, the Committee indicated that if this was an acceptable 

course of action, it would also appreciate the Minister's views as to what period of 

time would be appropriate. 

The Ministe~ has provided the following response: 

I accept in principle the Committee's concerns about the 
open ended nature of the Proclamation procedure 
specified in the Bill. However, I would like to reiterate 
that it is this Government's policy that Australia will 
accede to the Hamburg Convention when the time is 
right. A "classic" sunset clause which provides for repeal 
within a certain period is therefore not consistent with 
this policy. 

There is also a difficulty in specifying an appropriate 
period of time. The Hamburg Rules are not yet in force 
internationally. This will occur one year after the 20th 
Contracting Party has acceded to the Convention, and at 
1 August 1991 there were only 19 accessions. It is 
therefore impossible to predict with any certainty when 
the Hamburg Rules will have international force. 

The Minister goes on to say: 

The question of an amendment to this part of the 
legislation was also discussed by the Senate Standing 
Committee on Transport, Communications and 
Infrastructure where unanimous agreement was reached 
on an amendment, a copy of which is attached. 
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Sub-clause 3 provides that if the Hamburg Rules 
provisions (Part 3 and Schedule 2) are not proclaimed 
within three years of the Bill receiving the Royal Assent, 
both Houses of Parliament willreconsider the question of 
the commencement or repeal of these provisions and may 
pass resolutions to the effect that: 

Part 3 and Schedule 2 are to commence; or 

the question will be reconsidered after a further 3 
years; or 

Part 3 and Schedule 2 are to be repealed. 

Sub-clause 4 gives effect to whichever option is chosen 
and sub-clause 5 provides for consequential amendments 
in the event that the Hamburg Rules are repealed. 

The Minister concludes by saying: 

I believe that this amendment addresses the Scrutiny of 
Bills Committee's concerns by specifying a series of 
actions to be undertaken in relation to the status of the 
Hamburg Rules, as well as providing for the regular 
review of the Hamburg Rules provisions in the legislation. 

The proposed amendment to which the Minister refers is in the following terms: 

(3) If a Proclamation under subsection (2) is not 
made within 3 years after the day on which this Act 
receives the Royal Assent, each House of the Parliament 
may consider the question of the commencement or 
repeal of Part 3 and Schedule 2, and may pass a 
resolution: 

(a) that Part 3 and Schedule Z are to commence; 
or 

(b) that the question be reconsidered, in 
accordance with this section, after a further 
period of 3 years; or 

(c) that Part 3 and Schedule 2 be repealed. 
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( 4) If each House passes the same resolution, the 
resolution takes effect accordingly on the day on which it 
is passed by the second of the Houses to pass it. 

(5) If a resolution that Part 3 and Schedule 2 be 
repealed takes effect under subsection ( 4), this Act has 
effect as if: 

(a) paragraph 3(2)(b); and 
(b) the definitions of 'Hamburg Convention' and 

'Hamburg Rules' in subsection 4(1); 
were omitted on the day on which the resolution takes 
effect. 

While the Committee appreciates this attempt to address the concerns raised in 

Alert Digest No. 13, the Committee suggests that the proposed amendment does 

not entirely solve the problem. First, pursuant to the proposed amendment, the 

further involvement of the Parliament in this matter would be permissive rather 

than imperative. Proposed new subclause (3) provides that each House of the 

Parliament 'may' consider the question of the commencement or repeal of Part 3 

and Schedule 2 and 'may' subsequently pass a relevant resolution. However, there 

is no obligation to do so. 

Second, the proposed amendment relies on both Houses passing the same 

resolution and does not allow for the possibility of a disagreement between the 

Houses. In the case of such a disagreement, it would appear that Part 3 and 

Schedule 2 would continue to be unproclaimed and unrepealed. 

The Committee thanks the Minister for his assistance in. this matter and suggests 

that, given the Minister's willingness to address its concerns, some further thought 

be given to the form of the amendment. 

~~ 
Barney~ 

(<liairman) _) 
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Minister for Shipping 
and Aviation Support 

Senator B Cooney 
Chairman 
Senate Standing Committee for 

the Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Senator 

RECEIVED 

It SEP \991 
1tn1t1 1\lndin1 c·.:. 

fOf tho..,..., 01 .... 

f 3 SEP 1991 

Parliament House 
Canberra ACT 2600 

Australia 
Tel. (06) 277 7040 

Fax. (06) 273 4572 

I refer to the comments made by your Committee on the 
Carriage of Goods by Sea Bill 1991, which were contained in 
the Scrutiny of Bills Alert Digest Number 13 of 1991 (21 
August 1991) • 

The Committee was concerned that the provisions in the Bill 
relating to the Proclamation of the Hamburg Rules (Part 3 
and Schedule 2) were discretionary and not tied to any 
eventuality, so that the result might be that no 
Proclamation of that part of the legislation would ever be 
made. 

You sought my views on the possible inclusion of a sunset­
type provision which would provide that if the Hamburg 
Rules were not proclaimed within a certain time, they would 
be repealed. Advice was also sought on what period of time 
I considered appropriate. 

I accept in principle the Committee's concerns about the 
open ended nature of the Proclamation procedure specified 
in the Bill. However, I would like to reiterate that it is 
this Government's policy that Australia will accede to the 
Hamburg Convention when the time is right. A "classic" 
sunset clause which provides for repeal within a certain 
period is therefore not consistent with this policy. 

There is also a difficulty in specifying an appropriate 
period of time. The Hamburg Rules are not yet in force 
internationally. This will occur one year after the 20th 
Contracting Party has acceded to the Convention, and at 
l August 1991 there were only 19 accessions. It is 
therefore impossible to predict with any certainty when the 
Hamburg Rules will have international force. 
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The question of an amendment to this part of the 
legislation was also discussed by the Senate Standing 
Committee on Transport, Communications and Infrastructure 
where unanimous agreement was reached on an amendment, 11 
copy of which is attached. 

Sub-clause 3 provides that if the Hamburg Rules provisions 
{Part 3 and Schedule 2) are not proclaimed within three 
years of the Bill receiving t.he Royal Assent, both Houses 
of Parliament will reconsider the question of the 
commencement or repeal of these provisions and may pass 
resolutions to the effect that, 

Part 3 and Schedule 2 are to commence; or 

the question will be reconsidered after a further 
3 years; or 

Part 3 and Schedule 2 are to be repealed, 

Sub-clause 4 gives effect to whichever option is chosen and 
sub-clause 5 provides for consequential amendments in the 
event that the Hamburg Rules are repealed. 

I believe that this amendment addresses the Scrutiny of 
Bills Committee's concerns by specifying a series of 
actions to be undertaken in relation to the status of the 
Hamburg Rules, as well as providing for the regular review 
of the Hamburg Rules provisions in the legislation. 

Yours sincerely 
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TIIB PAIUJAMBNT OP TH! CCUMONWBALTB OP AUITlALfA 

TIIBSBNATB 

CAIUUAGEOFGOODSBYSE.\B1LL199l 

(AJlltlldm#III.J 10 I>, mowd on l>,ha(f cf 11" Op}'IMltlon) 

(1) Clauic 2, Jllie I, subclause (2), line 8, before ·Part 3' lnsen ·Subject to this section,•. 

(2) C11use 2, pase I, add at the end of the claute the followina subclauses: 

'(3) Jf a Proclamation under subsection (2) ls not made wilhin 3 yCll'I afttr the day 
on which thil Act nx:civea the loyal Aslfflt, eadi HOUie of the Parliament may consider 
the question of the commencement or repeal. or Part 3 and Schedule 2, and may pasa a 
r*lutlcn: 

(1) that Part 3 and Schedule 2 are to commence; err 
(b) that the questiM bt rec:onsldered, In lCCOfdance with this aeetion, after a 

further period or 3 year1; or 
(c) that J>aJt 3 and ScheduJe 2 be npealtd. 

'(4) Ir each House plS!CI the same ,:esolution, the "50lutlon taus effect accordingly 
on the day on which it ii pwed by the second of tho Houiu to plSI II. 

'(5) If a resolution that Pan 3 and Schedule 2 be repealed tali:ea effect under 
subsection (4), lhi1 Mt has clfect a, Jf: 

(a) parappb 3(2)(b); and 
(b) the definitions of 'HambUli Convention' and 'Hamb\Jli Rulee' in 1ubsection 

4(1); 
were omitted on the day on which th, ruolutlon tnl<N 1ff1c..-. 
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TERMS OF REFERENCE 

Extract from Standing Order 24 

(1) (a) At the commencement of each Parliament, a Standing Committee for 
the Scrutiny of Bills shall be appointed to report, in respect of the 
clauses of Bills introduced into the Senate, and in respect of Acts of 
the Parliament, whether such bills or Acts, by express words or 
otherwise 

(i) trespass unduly on personal rights and liberties; 

(ii) make rights, liberties or obligations unduly 
dependent upon insufficiently defined 
administrative powers; 

(iii) make such rights, liberties or obligations unduly 
dependent upon non-reviewable decisions; 

(iv) inappropriately delegate legislative powers; or 

(v) insufficiently subject the exercise of legislative 
power to parliamentary scrutiny. 

(b) The Committee, for the purpose of reporting upon the clauses of a bill 
when the bill has been introduced into the Senate, may consider any 
proposed law or other document or information available to it, 
notwithstanding that such proposed law, document or information has 
not been presented to the Senate. 



SENATE Sl'ANDING COMMITTEE FOR 1HE SCRUTINY OF BIUS 

FIFrEENTII REPORT OF 1991 

The Committee has the honour to present its Fifteenth Report of 1991 to the 

Senate. 

The Committee draws the attention of the Senate to clauses of the following Bills 

and Act which contain provisions that the Committee considers may fall within 

principles l(a)(i) to (v) of Standing Order 24: 

AUSSAT Repeal Bill 1991 

Carriage of Goods by Seas Bill 1991 

Superannuation Legislation Amendment Act 1991 
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AUSSAT REPEAL BIIL 1991 

This Bill was introduced into the House of Representatives on 5 September 1991 

by the Minister for Transport and Communications. 

The Bill proposes to: 

appropriate monies from the Consolidated Revenue 

Fund to pay out existing obligations of AUSSAT prior 

to its saJe; 

empower the Treasurer to guarantee AUSSAT's 

borrowings; 

prevent AUSSAT's tax losses in income years prior to 

the sale being used as a tax deduction for income tax 

purposes from the time of sale; and 

repeal the AUSSAT Act 1984 and make consequential 

amendments to other Acts. 

The Committee dealt with the Bill in Alert Digest No. 15 of 1991, in which it made 

various comments. The Minister for Transport and Communications responded to 

those comments in a letter dated 8 October 1991. A copy of that letter is attached 

to this report. Relevant parts of the response are also discussed below. 

Adoption or incorporation in the legislation of extrinsic material 
Clause 11, Schedule 2 

In Alert Digest No. 15, the Committee noted that clause 11 of the Bill provides for 

various proposed amendments to the telecommunications legislation to be made, 
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(f) a written agreement or arrangement or an 
instrument or writing made unilaterally. 

(5) Nothing in this section limits the generality of 
anything else in it. 

(6) Since this section deals differently with the 
topic dealt with by section 49A of the Acts 
Interpretation Act 1901, that section does not apply in 
relation to an instrument under this Act. 

The Committee noted three aspects of this proposed new section. First, if enacted, 

it would allow for the application, adoption or incorporation, with or without 

modification of 'matter contained in any other instrument or writing whatever'. 

Second, the proposed new section would also allow this application, adoption or 

incorporation to be effected by instrument, rather than by regulation. However, the 

Committee also noted that all the relevant 'instruments' under the existing 

legislation appear to be 'disallowable instruments' for the purposes of section 46A 

of the Acts Interpretation Act 1901. 

Third, proposed new subsection 407(6) proposes, in effect, to disapply section 49A 

of the Acts Interpretation Act. That section provides: 

Prescribing matters by reference to other instruments 

49A. (1) Where an Act authorizes or requires 
provision to be made for or in relation to any matter by 
regulations, the regulations may, unless the contrary 
intention appears, make provision for or in relation to 
that matter by applying, adopting or incorporating, with 
or without modification; 

(a) the provisions of any Act,, or of any 
regulations, as in force at a particular time 
or as in force from time to time; or 

(b) any matter contained in any other 
instrument or writing as in force or existing 
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at the time when the first-mentioned 
regulations take effect; 

but, unless the contrary intention appears, regulations 
shall not, except as provided by this subsection, make 
provision for or in relation to a matter by applying, 
adopting or incorporating any matter contained in an 
instrument or other writing as in force or existing from 
time to time. 

(2) In this section "regulations" means regulations 
or rules under an Act. 

The Committee suggested that the effect of section 49A is to prevent ('unless 

otherwise provided') the application, adoption or incorporation of 'any matter 

contained in an instrument or other writing as in force or existing from time to 

time'. In other words, the only material which can be applied, adopted or 

incorporated as it is in force at the time (ie with any amendments taken into 

account) is material which is contained in an Act or in regulations. 

The Committee noted that, by way of explanation for the proposed new section 

407, the Explanatory Memorandum states: 

The usual rule under section 49A of the Acts 
Interpretation Act 1901 is that in relation to matters 
contained in instruments other than Commonwealth 
regulations or Acts, those matters can only be adopted 
or incorporated. as existing at a particular time. The 
reason for this rule is that if it does not apply, 
documents adopted and thereby having the force of law 
can be amended without the Parliament being given the 
opportunity to scrutinise them. However, the Parliament 
has passed laws allowing exceptions to this rule in 
particular cases. 

It is proposed that an exception be allowed in the case 
of the Telecommunications Act because of the rapid 
pace of technological change in the field of 
telecommunications and its global nature. For example, 
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it is envisaged that conditions of carrier licences 
declared under section 64 or 65 will require carriers to 
comply with relevant technical standards set by 
international bodies such as the CCITI (the 
International Telegraph and Telephone Consultative 
Committee of the International Telecommunications 
Union), the requirements of which are updated from 
time to time. Licence conditions would need to be 
updated continuously if they could not apply existing 
international standards as they are developed to apply 
to new types of services. The rapid pace of technological 
change in relation to telecommunications means that 
new standards relating to technical engineering matters 
such as the configuration for interfaces between 
different networks are constantly being developed and 
updated. 

Another example of the need for the provision relates 
to AUSTEL technical standards - it is envisaged that 
carrier licence conditions will require the carriers to 
comply with AUSTEL technical standards. Without the 
benefit of the amendment, licence conditions will need 
to be changed each time AUSTEL prepares a new 
standard or updates an existing standard. 

Also, the National Code under section 117 which will 
provide for environmental and planning standards may 
need to incorporate other instruments by reference such 
as Australian standards, including standards of the 
Australian Standards Association, or particular State 
standards or international standards) and it may be 
desirable, in the case of particular standards, for changes 
to such standards to automatically have effect for the 
purpose of the code. There are currently no appropriate 
existing technical standards for masts and towers under 
any State or Territory law, as they are used for 
telecommunications facilities which historically have not 
been subject to such laws. Accordingly, it may be 
necessary for the National Code to require carriers to 
comply with standards for masts and towers upon their 
being developed by the Commonwealth in conjunction 
with the States. 
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The Committee indicated that, while this explanation appears to be reasonable, it 

was concerned about the range of material which might be applied, adopted or 

incorporated in this way. In particular, the Committee was concerned that there is 

no indication of what kinds of 'technical standards' will be applied, nor of what 

'international bodies' might set these standards. The Committee indicated that it 

and, indeed, the Senate would be assisted if the Minister could provide further 

information on these matters. 

The Minister has provided the following further information on 'technical 

standards': 

AUSTEL is responsible for the determination, and 
compliance with technical standards for customer 
equipment, the connection of customers to the 
telecommunications network, customer cabling and 
interconnection by the carriers and other service 
providers. It is involved also in the development of 
voluntary standards and codes of practice. 

Since its establishment in July 1989, AUSTEL has 
determined 18 technical standards ( contained in 20 
volumes), with two draft standards nearing completion 
(Attachment A [reproduced at the end of this Report]). 
In line with the rapid expansion in communications 
technology, standards are also being considered for 
digital cellular mobile telephones, advanced cordless 
telephone and integrated cabling systems for buildings. 
It is likely that the development of standards will 
continue in line with accelerating technological 
development. 

The standards were produced by 22 Working Groups 
which were established to assist in the development and 
review process. The Groups comprise representatives 
from users, suppliers, carriers, Standards Australia, 
electricity supply authorities and relevant Government 
departments. 

AUSTELestablished the Standards Advisory Committee 
(SAC) to provide assistance in the review of the initial 
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16 Technical Standards determined in the first month of 
its operation and for the creation of new standards. 
Original participants in the inaugural September 1989 
meeting were AUSSAT, OTC Limited, Telecom, the 
Australian Council ofTrade Unions (ACTU), Australian 
Electronic Industries Association (AEfA), Australian 
Federation of Consumer Organisations (AFCO), 
Australian Information Industries Association (AIIA), 
Australian Telecommunications Users Group (ATUG) 
and Standards Australia. A representative of the 
Electricity Supply Association of Australia was 
subsequently invited to join in recognition of the 
significance of earthing and electrical safety aspects. 

Standards are developed to comply with both national 
and international obligations and requirements. They 
can be used to protect the integrity of the 
telecommunications network or to protect and ensure 
the safety of personnel working on or using the services 
of a network. Standards can ensure the interoperability 
of customer equipment or cabling with networks and 
also ensure compliance with recognised international 
standards concerning interfacing of customer equipment 
and customer cabling to the telecommunications 
network. 

All customer equipment connected to a 
telecommunications network requires an AUSTEL 
permit (which performs a similar function to the 
Telecom authorisations that existed prior to July 1989). 
To apply for a permit, the process involves equipment 
being tested by an accredited test house against 
AUSTEL technical standards. The test report, permit 
application and permit fee are then submitted to 
AUSTEL. If the application is assessed by AUSTEL to 
comply with the relevant technical standards, a permit 
is issued. Except for those specific classes that require 
extra endorsement under the Industry Development 
Arrangements, the permit issued has ongoing effect and 
is not renewable annually. 

The Minister concludes by saying: 

Developing and implementing technical standards 
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involves a major consultative process. The Working 
Groups of experts review matters on a case-by-case basis 
and report back to the SAC. SAC, in turn, reviews the 
determination and findings of each Working Group and 
makes a recommendation which has to be agreed to by 
the Government. While many of the interested parties 
are represented on the working groups and on SAC, the 
public also has the chance to comment as part of this 
general consultative process. 

It is anticipated that existing standards would be revised 
from time to time in line with rapid developments in 
communications technology and services. 

The Minister has provided the following further information as to what 

'international bodies' might set technical standards: 

The main international organisation responsible for 
setting telecommunications standards is one of the two 
major consultative committees of the International 
Telecommunications Union (ITU) - the CCITT 
(Consultative Committee on International Telegraph 
and Telephone). The CCITT reviews and recommends 
influential international standards to the ITU to meet 
the ITU's function of establishing equipment and 
systems operating standards. 

The CCITI is composed of 18 Study Groups which 
determine and review standards and these are contained 
in 11 substantial volumes which contain over 60 
standards as at the last Plenary Session. As with the 
AUSTEL standards, the rapidly changing 
telecommunications environment means that standards 
are constantly in need of review and/or development. 

A list of topic questions to be considered by the CClTI 
Work Groups from 1989-92 is attached for your 
information (Attachment B [reproduced at the end of 
this Report]). Issues considered include services such as 
telex, mobile and ISDN, tariffs, frequency interference 
and various other types of technical regulatory matters. 
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As an ITU Signatory, AUSTEL can adopt globally 
accepted standards. Both the Radiocommunications and 
Telecommunications legislation provide for the ITU 
Convention and regulations to be taken into account by 
those implementingJocal laws. 

In addition, the Committee was concerned that it will be difficult for the individuals 

and organisations to whom these standards would apply to know what the relevant 

standards are at a particular time. The Committee has maintained the view that it 

is important for people to know or to be able to ascertain what the law is. Noting 

that there would be scope for, say, international standards to apply 'as they are in 

force from time to time', the Committee indicated that it would appreciate the 

Minister's advice as to how any changes to an international standard will be notified 

to those to whom they apply. 

The Minister has provided the following response: 

Under the Telecommunications Act 1991, AUSTEL's 
technical standards are disallowable instruments which 
must be published in the Gazette. Public comment and 
review form a major part of the process of disseminating 
information to relevant individuals and organisations on 
any changes to standards. 

AUSTEL and various other interested parties are 
members of CCITT Work Groups and any changes to 
international standards are notified to the relevant 
parties in Australia. AUSTEL would be the main 
disseminator of such information in its capacity as ITU 
signatory. 

The Minister concludes his response to the matters raised by the Committee by 

saying: 

As indicated, this continual process of establishing and 
reviewing technical standards at both the national and 
interoational level involves a great deal of time, 
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manpower and administration. It also concerns highly 
technical and complex issues. If these technical 
standards cannot be applied as they exist from time to 
time, licensing conditions would need to be updated 
every time a standard is revised or a new standard is 
made. 

The Committee thanks the Minister for his detailed response and for his assistance 

with the Bill. 
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CARRIAGE OF GOODS BY SEA BIIL 1991 

This Bill was introduced into the Senate on 14 August 1991 by the Minister for 

Shipping and Aviation Support. 

The Bill proposes to repeal the Sea-Carriage of Goods Act 1924 and update 

Australia's marine cargo liability regime to take account of international 

developments since 1924. 

The Committee dealt with the Bill in Alert Digest No. 13 of 1991, in which it made 

various comments. The Minister for Shipping and Aviation Support responded to 

those comments in a letter dated 3 September 1991. The Committee discussed the 

Minister's response in its Fourteenth Report of 1991, in which it made some further 

comments. The Minister responded to those further comments in a letter dated 4 

October 1991. A copy of that letter is attached to this report. Relevant parts of the 

further response are also discussed below. 

Commencement by Proclamation 
Subclause 2(2) 

In Alert Digest No. 13, the Committee noted that Part 3 of the Bill deals with the 

application of the 'Hamburg Rules', which are the substantive provisions of the 

Hamburg Convention on the Carriage of Goods by Sea. These rules govern the 

liability of ocean carriers for any loss or damage to cargo which occurs while the 

cargo is in their possession. Schedule 2 of the Bill sets out the text of the rules. 

The Committee noted that subclause 2(2) of the Bill provides that Part 3 and 

Schedule 2 are to commence 
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on a day to be f1Xed by Proclamation, being a day not 
sooner than the day on which the Hamburg Convention 
enters into force in respect of Australia. 

By way of explanation for this method of commencement, the Explanatory 

Memorandum states: 

The Hamburg Rules will be proclaimed at some future 
unspecified time to be fixed. by the Government of the 
day. The delay in implementation of the Hamburg Rules 
is necessary as they have not yet come into force 
internationally and do not provide a viable alternative 
marine cargo liability regime at this stage. The Hamburg 
Rules will enter into force one year after the 20th 
contracting party accedes to the Convention. As at 1 
August 1991, 19 countries have acceded to the Hamburg 
Convention. None of Australia's major trading partners 
have become contracting States. 

Delaying proclamation to a date to be f1Xed ensures that 
a future Government retains discretion to examine and 
to decide upon the appropriateness of implementing the 
Hamburg Rules, taking into account international 
acceptance of the Rules and domestic interests. This 
approach gives a signal to our major trading partners, 
some of which are considering the application of the 
Hamburg Rules, of Australia's support for the Hamburg 
Rules as the appropriate international marine cargo 
liability regime. 

The Committee noted that this explanation accords with the requirements of Office 

of Parliamentary Counsel Drafting Instruction No. 2 of 1989, as the need for 

commencement by Proclamation is related to a particular eventuality. However, the 

Committee also noted that there would be no obligation on the government of the 

day to ratify the convention to which the Hamburg Rules relate. The Committee 

noted that, similarly, there would be no obligation on that government to proclaim 

the relevant parts of the Bill if and when the Hamburg Rules enter into force. The 

Committee suggested that, in that sense, the commencement of those parts remains 
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within the discretion of the government of the day, which will, no doubt, have to 

take into account the prevailing 'domestic interests'. The Committee observed that 

it was not unlikely that those domesticinterests will differ over the time which will 

elapse between the passage of the Bill and the proclamation of the relevant parts. 

The Committee noted its long-standing concern about legislation, or parts of 

legislation, which is passed by the Parliament, subject to commencement by 

Proclamation, without there being any requirement that the necessary Proclamation 

be made. Given that concern, and in the light of the discussion above, the 

Committee indicated that it would appreciate the Minister's views as to whether it 

would be appropriate in the present case to include a sunset-type provision, to the 

effect that if the relevant parts are not proclaimed within a certain time, then they 

would be repealed. Further, the Committee indicated that if this was an acceptable 

course of action, it would also appreciate the Minister's views as to what period of 

time would be appropriate. 

In his letter of 3 September, the Minister provided the following response: 

I accept in principle the Committee's concerns about the 
open ended nature of the Proclamation procedure 
specified in the Bill. However, I would like to reiterate 
that it is this Government's policy that Australia will 
accede to the Hamburg Convention when the time is 
right. A "classic" sunset clause which provides for repeal 
within a certain period is therefore not consistent with 
this policy. 

There is also a difficulty in specifying an appropriate 
period of time. The Hamburg Rules are not yet in force 
internationally. This will occur one year after the 20th 
Contracting Party has acceded to the Convention, and at 
1 August 1991 there were only 19 accessions. It is 
therefore impossible to predict with any certainty when 
the Hamburg Rules will have, international force. 
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The Minister went on to say: 

The question of an amendment to this part of the 
legislation was also discussed by the Senate Standing 
Committee on Transport, Communications and 
Infrastructure where unanimous agreement was reached 
on an amendment, a copy of which is attached [not 
reproduced in this report]. 

Sub-clause 3 provides that if the Hamburg Rules 
provisions (Part 3 and Schedule 2) are not proclaimed 
within three years of the Bill receiving the Royal Assent, 
both Houses of Parliament will reconsider the question 
of the commencement or repeal of these provisions and 
may pass resolutions to the effect that: 

Part 3 and Schedule 2 are to commence; or 

the question will be reconsidered after a further 3 
years; or 

Part 3 and Schedule 2 are to be repealed. 

Sub-clause 4 gives effect to whichever option is chosen 
and sub-clause 5 provides for consequential amendments 
in the event that the Hamburg Rules are repealed. 

The Minister concluded by saying: 

I believe that this amendment addresses the Scrutiny of 
Bills Committee's concerns by specifying a series of 
actions to be undertaken in relation to the status of the 
Hamburg Rules, as well as providing for the regular 
review of the Hamburg Rules provisions in the 
legislation. 

The proposed amendment to which the Minister referred is in the following terms: 

(3) If a Proclamation under subsection (2) is not 
made within 3 years after the day on which this Act 
receives the Royal Assent, each House of the Parliament 
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may consider the question of the commencement or 
repeal of Part 3 and Schedule 2, and may pass a 
resolution: 

(a) that Part 3 and Schedule 2 are to 
commence; or 

(b) that the question be reconsidered, in 
accordance with this section, after a further 
period of 3 years; or 

(c) that Part 3 and Schedule 2 be repealed. 

( 4) If each House passes the same resolution, 
the resolution takes effect accordingly on the day on 
which it is passed by the second of the Houses to pass 
it. 

(5) If a resolution that Part 3 and Schedule 2 be 
repealed takes effect under subsection ( 4), this Act has 
effect as if: 

(a) paragraph 3(2)(b); and 
(b) the definitions of 'Hamburg Convention' and 

'Hamburg Rules' in subsection 4(1); 
were omitted on the day on which the resolution takes 
effect. 

In its Fourteenth Report, the Committee suggested that, while it appreciated this 

attempt to address the concerns raised in Alert Digest No. 13, the proposed 

amendment did not entirely solve the problem. The Committee made two points. 

First, the Committee noted that, pursuant to the proposed amendment, the further 

involvement of the Parliament in this matter would be permissive rather than 

imperative. Proposed new subclause (3) provides that each House of the Parliament 

'may' consider the question of the commencement or repeal of Part 3 and Schedule 

2 and 'may' subsequently pass a relevant resolution. However, the Committee noted 

that there is no obligation to do so. 

Second, the Committee noted that the proposed amendment relies on both Houses 

passing the same resolution and does not allow for the possibility of a disagreement 
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between the Houses. The Committee suggested that, in the case of such a 

disagreement, it would appear that Part 3 and Schedule 2 would continue to be 

unproclaimed and unrepealed. 

The Committee thanked the Minister for his assistance with the matter but 

suggested that, given the Minister's willingness to address its concerns, some further 

thought be given to the form of the amendment. 

The Minister has provided the following further response: 

The Committee correctly pointed out that, firstly, the 
proposed amendment did not make it mandatory for 
Parliament to consider the commencement or repeal of 
these provisions, or pass any of the possible resolutions. 
Secondly, the Committee was understandably concerned 
that the proposed amendment did not provide a 
procedure for resolving a situation where both Houses 
disagreed and did not pass the same resolution. 

I would like to thank the Committee for drawing these 
matters to my attention. I am currently in the process of 
revising the amendment in the light of approaches made 
by the Opposition, and the points raised by the 
Committee will be taken into account. 

I am confident that the revised amendment will satisfy 
the concerns of the Committee, and provide a "trigger" 
for the Hamburg Rules provisions which is consistent 
with Government policy and legislative drafting 
principles. 

Once the amendment has been finalised I will formally 
reply to the Committee enclosing a copy. 

The Committee thanks the Minister for this further response and for his agreement 

to revise the proposed amendment in the light of the Committee's further 

comments. 
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SUPERANNUATION LEGJSIATION AMENDMENT ACT 1991 

The Bill for this Act was introduced into the House of Representatives on 29 May 

1991 by the Minister for Finance. 

The Act amends the following Acts relating to superannuation for Commonwealth 

sector employees: 

Superannuation Act 1976; 

Superannuation Act 1990; 

Superannuation Benefits (Supervisory Mechanisms) Act 

1990; and 

Superannuation (Productivity Benefit) Act 1988. 

The amendments: 

bring the 1976 Commonwealth Superannuation Scheme 

into line with Occupational Superannuation Standards; 

streamline the administration of the above Acts; 

remove anomalies in benefit provisions; and 

make amendments of a technical nature. 

The Committee dealt with the Bill in Alert Digest No. 10 of 1991, in which it made 

various comments. The Minister for Finance responded to those comments in a 

letter dated 3 October 1991. A copy of that letter is attached to this report. Though 

the Bill was passed by the Senate on 20 August 1991, the Minister's response may 

nevertheless be of interest to Senators. Relevant parts of the response are set out 

below. 
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Retrospectivity 
Subclauses 2( 4) and clause 59 

In Alert Digest No. 10, the Committee noted that subclause 2(4) of the (then) Bill 

provided that clauses 10, 11 and 60 were to be taken to have commenced on 1 

April 1991. Those clauses proposed to amend the Superannuation Act 1976. The 

Committee noted that, though the Explanatory Memorandum contained no 

statement to that affect, it appeared that the retrospective operation of the clauses 

would be beneficial to persons other than the Commonwealth. In the absence of 

such a statement, the Committee indicated that it would appreciate the Minister's 

confirmation that this is the case. 

The Minister responded as follows: 

I confirm that this will be the case. These clauses will 
limit the circumstances in which a benefit classification 
certificate may be issued to a person who is a member 
of the scheme under the Superannuation Act 1976 (the 
1976 Act) after 30 March 1991. 

When a benefit classification certificate applies to a 
person, invalidity or death benefits payable to or in 
respect of that person from the scheme may be reduced. 
Limiting the circumstances in which certificates will be 
issued will therefore have a beneficial effect. 

The Committee thanks the Minister for this response. 

The Committee also noted that clause 59 of the Bill proposed to amend section 168 

of the Superannuation Act 1976, in order to allow regulations made for the 

purposes of sections 126, 180 or 183 or that Act to 

be expressed to have taken effect from and including a 
day not earlier than the day of that commencement. 
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The Committee noted that this means that such regulations could operate 

retrospectively. However, the Committee noted that such regulations could Q!lJ.I: be 

made within 12 months of the commencement of clause 59 (which commenced on 

Royal Assent). 

The Committee noted that the Explanatory Memorandum offered little assistance 

as to the need for the capacity to make retrospective regulations or the likely effect 

of such retrospectivity. The Committee indicated that it would appreciate the 

Minister's assistance in relation to these matters. 

The Minister responded as follows: 

This capacity has been sought because many of the 
benefit provisions for the scheme under the 1976 Act 
are provided for in modifications to the Act made by 
regulations. Sections 126, 180 and 183 provide for such 
modifications. 

The Minister goes on. to say: 

Section 126 of the 1976 Act provides for modifications 
in relation to persons who were, prior to joining the 
scheme under that Act, a member of a superannuation 
scheme. This power has been used to provide for 
increased benefits for certain such persons. 

Sections 180 and 183 of the 1976 Act provide for 
modifications in relation to persons who had accrued· 
rights under the Superannuation Act 1922 (the 
superseded Act) and who were compulsorily transferred 
to the scheme under the 1976 Act. These powers have 
been used to make modifications which have the effect 
of protecting those rights. 

Regulations made under these prov1S1ons modify 
provisions of the Act that are being amended by the Bill 
and it will be necessary to amend those modifications to 
reflect the changes made by the Bill. 
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One example of the changes that will be required relates 
to the amendments to the 1976 Act proposed by clause 
36 of the Bill. That clause inserts Part VIB in the 1976 
Act to provide that certain persons who are entitled to 
an. age or early retirement pension may elect to 
postpone those benefits. As the modifications included 
in regulations made under section 183 provide for the 
payment of benefits on age or early retirement, 
consequential amendments to lhose regulations are 
necessary in relation to persons who wish to postpone 
those benefits. 

The Minister concluded by saying: 

It is appropriate that any amendments to these 
regulations required as a consequence of the 
amendments in the Bill take effect from the same date 
as the provisions in the Bill. Unfortunately pressure of 
time does not permit the making of those amendments 
prior to the passage of the Bill. As has been the practice 
in the case of earlier amendments to the Act, clause 59 
provides for a limited period in which to make the 
necessary amendments v.ith retrospective effect. 

The amendments to the Regulations will have the effect 
of treating those persons specifically covered by the 
regulations in a manner consistent with the treatment of 
persons covered only by the unmodified Act. 

The Committee thanks the Minister for this response. 

'Herny vnr clause 
Section 4 - definition of 'deferred annuity' 

In Alert Digest No. 10, the Committee noted that clause 4 of the (then) Bill 

proposed to amend section 3 of the Superannuation Act 1976. Among other things, 

it proposed to insert the following definition: 
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'deferred annuity' means an annuity that cannot be 
surrendered or assigned by the person in respect of 
whom it was purchased until that person attains the age 
of 55 years and under which benefits are payable to, or 
in respect of, the person only in one or more of the 
following circumstances: 

(a) the person retired from the workforce and 
attained an age of not less than 55 years; 

(b) the retirement of the person from the 
workforce before attaining the age of 55 
years on the ground of permanent invalidity; 

(c) the death of the person; 
( d) the permanent departure of the person from 

Australia; 
( e) such other circumstances as the Insurance 

and Superannuation Commissioner within 
the meaning of the Occupational 
Superannuation Standards Act 1987 
approves; 

(f) such circumstances as are prescribed; 

The Committee indicated that paragraph (f) was what it would ordinarily regard as 

a 'Henry VIII' clause. The Committee noted that the clause (if enacted) would 

appear to allow the Governor-General (acting on the advice of the Executive 

Council) to make regulations prescribing 'circumstances' which would make what 

would otherwise be an annuity a 'deferred annuity'. The Committee suggested that 

the clause, in effect, would allow the operation of the primary legislation to be 

amended by subordinate legislation. 

The Committee drew Senators' attention to the clause, as it may have been 

considered an inappropriate delegation of legislative power, in breach of principle 

l(a)(iv) of the Committee's terms of reference. 
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The Minister concluded by noting: 

Any regulations made under any of the provisions of the 
Bill will, of course, be disallowable. 

The Committee thanks the Minister for his response. 
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. ,.J.t 
.~~~'.-' Minister for Transport 

.. ,-"'·'.4· .. ,w,.... and Communications 

RECEIVED 

8 OCT 1991 
9tft* llaftdiftl C'Ue ................ -

Senator B Cooney 
Chairman 
Senate Standing Committee for 

the Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

Parliament House 
Canberra ACT 2600 

Australia 
Tel. (06/ 277 7200 

Fax. (06/ 273 4106 

I refer to Mr Stephen Argument's letter of 12 September 
1991 which provided comments contained in the Scrutiny of 
Bills Alert Digest No. 15 of 1991 (11 September 1991) which 
expressed concern with the proposed section 407 of the 
AUSSAT Repeal Bill 1991. I thank the Committee for 
bringing these issues to my attention. 

The following information addresses the Committee's 
specific concerns, 

1. Technical Standards 

The Committee was concerned that there is no indication in 
the Explanatory Memorandum of what kinds of 11 technical 
standards" will be applied and requested further 
information on this matter. 

AUSTEL is responsible for the determination, and compliance 
with technical standards for customer equipment, the 
connection of customers ta the telecommunications network, 
customer cabling and interconnection by the carriers and 
other· service providers. It is involved also in the 
development of voluntary standards and codes of practice. 

Since its establishment in July 1989, AUSTEL has determined 
18 technical standards (contained in 20 Volumes), with two 
draft standards nearing completion (Attachment A). In line 
with the rapid expansion in communications technology, 
standards are also being considered for digital cellular 
mobile telephones, advanced cordless telephone and 
integrated cabling, systems for buildings. It is likely 
that the development of standards will continue in line 
with accelerating technological development. 
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The standards were produced by 22 Working Groups which were 
established to assist in the development and review 
process. The Groups comprise representatives from users, 
suppliers, carriers, Standards Australia, electricity 
supply authorities and relevant Government departments. 

AUSTEL established the Standards Advisory Committee (SAC) 
to provide assistance in the review of the initial 16 
Technical Standards determined in the first month of its 
operation. and for the creation of new standards. Original 
participants in the inaugural September 1989 meeting were 
AUSSAT, OTC Limited, Telecom, the Australian Council of 
Trade Unions (ACTU), Australian Electronic Industries 
Association (AEIA), Australian Federation of Consumer 
Organisations (AFCO), Australian Information Industries 
Association (AIIA), Australian Telecommunications Users 
Group (ATUG) and Standards Australia. A representative of 
the Electricity Supply Association of Australia was 
subsequently invited to join in recognition of the 
significance of earthing and electrical safety aspects. 

Standards are developed to comply with both national and 
international obligations and requirements. They can be 
used to protect the integrity of the telecommunications 
network or to protect and ensure the safety of personnel 
working on or using the services of a network. Standards 
can ensure the interoperability of customer equipment or 
cabling with networks and also ensure compliance with 
recognised international standards concerning interfacing 
of customer equipment and customer cabling to the 
telecommunications network. 

All customer equipment connected to a telecommunications 
network requires an AUSTEL permit (which performs a similar 
function to the Telecom authorisations that existed prior 
to July 1989). To apply for a permit, the process involves 
equipment being tested by an accredited test house against 
AUSTEL technical standards. The test report, permit 
application and permit fee are then submitted to AUSTEL. 
If the application is assessed by AUSTEL to comply with the 
relevant technical standards, a permit is issued. Except 
for those specific classes that require extra endorsement 
under the Industry Development Arrangements, the permit 
issued has ongoing effect and is not renewable annually. 

Developing and implementing technical standards involves a 
major consultative process. The Working Groups of experts 
review matters on a case-by-case basis and report back to 
the SAC. SAC, in turn, reviews the determination and 
findings of each Working Group and makes a recommendation 
which has to be agreed to by the Government. While many of 
the interested parties are represented on the working 
groups and on SAC, the public also has the chance to 
comment as part of this general consultative process. 
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It is anticipated that existing standards would be revised 
from time to time in line with rapid developments in 
communications technology and services. 

2 • International Standards 

The Committee also queried what "international bodies 11 

might set technical standards. 

The main international organisation responsible for setting 
telecommunications standards is one of the two major 
consultative committees of the International 
Telecommunications Union ( ITU) - the CCITT (Consultative 
Committee on International. Telegraph and Telephone). The 
CCITT reviews and recommends influential international 
standards to the ITU to meet the ITU's function of 
establishing equipment and systems operating standards. 

The CCITT is composed of 18 Study Groups which determine 
and review standards and these are contained in 11 
substantial volumes which contain over 60 standards as at 
the last Plenary Session. As with the AUSTEL standards, 
the rapidly changing telecommunications environment means 
that standards are constantly in need of review and/or 
development. 

A list of topic questions to be considered by the CCITT 
Work Groups from 1989-92 is attached for your information 
(Attachment BJ. Issues considered include services such as 
telex, mobile and ISDN, tariffs, frequency interference and 
various other types of technical regulatory matters. 

As an ITU Signatory, AUSTEL can adopt globally accepted 
standards. Both the Radiocommunications and 
Telecommunications legislation provide for the ITU 
Convention and regulations to be taken into account by 
those implementing local laws. 

3. Public Knowledge of Standards 

The Committee expressed concern over the difficulty for 
individuals and organisations of knowing what were the 
relevant standards that applied to them at a particular 
point in time. It requested advice as to how any changes 
to international standards would be notified. 

Under the Telecommunications Act 1991, AUSTEL • s technical 
standards are disallowable instruments which must be 
published in the Gazette. Public comment and review form a 
major part of the process of disseminating information to 
relevant individuals and organisations on any changes to 
standards. 
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AUSTEL and various other interested parties are members of 
CCITT Work Groups and any changes to international 
standards are notified to the relevant parties in 
Australia, AUSTEL would be the main disseminator of such 
information in its capacity as' ITU signatory. 

4'. Comments on Clause 9 

The Committee identified an omission from subclause 9 ( 2) of 
the Bill. 

This printing error was corrected prior to the Bill being 
introduced and, consequently, does not appear on copies of 
the Bill as read a first time. 

As indicated, this continual process of establishing and 
reviewing technical standards at both the national and 
international level involves a great deal of time, manpower 
and administration. It also concerns highly technical and 
complex issues. If these technical standards cannot be 
applied as they exist from time to time, licensing 
conditions would need to be updated every time a standard 
is revised or a new standard is made. 

I trust this addresses the Committee's concerns on the 
AUS SAT Repeal Bill 19 91. 

Yours sincerely 

i#J 
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ATTACHMENT A 
frff-~-J I 

~-;,. I 

TECHNICAL STANDARDS 

lJ.IJ& 

Safety Requirements for Customer Equipment 

Analogue Interworking and Non-Interference 
Requirements for Customer Equipment Connected to the 
Public Switched Telephone Network 

Customer Switching Systems Connected to the Public 
Switched Telephone Network 

Voice Frequency Performance Requirements for 
Customer Equipment 

Cellular Mobile Telephone System Air Interface 
Compatibility 

General Requirements for Customer Equipment 
Connected to the Non-switched Public Network 

General Requirements for Customer Equipment 
Connected to the Public Telex Network 

Requirements for Authorised Cabling Producis 

lnstallatlon Requirements for Customer Cabling (Wiring 
Rules) 

General Premises and Domestic Premises Cabters 
Licence and Inspection Requirements 

Abbreviations, Definitions and Terms Used in Technical 
Standards 

General Requirements for Interconnection of Private 
Networks with the Public Switched Telephone Network 

013.1 General Requirements for Customer Equtpment 
Comecied to ISDN Basic Rate Access, Vol 1: Customer 
Equipment Access Interface Specifications 

1617191 
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TECHNICAL STANDARDS 

l.wl 

013.2 General Requirements for Customer Equipment 
Connected lo ISDN Basic Rate Access, VOi 2: 
Conformance Testing Specifications. 

tf-d .. t,-./ , 

~ 

014.1 General Requirements for Customer Equlp_ment 
Connecled to ISDN Prima,y Rate Access, Vol 1: 
Customer Equipment Access Interface Specifications 

014.2 General Requirements for Customer Equipment 
Connected to ISDN Prlr:nary Rate Access, Vol 2: 
Conformance Testing Speclllcatlons 

015 General Requirements for Analogue Video Equipment 
Connected to a Public Telecommunications Network 

016 General Requirements for Customer Equipment 
Connected to a 2048 kblt/a Telecommunkiations Service 

017 General Requirements for Customer Equipment) 
Connected to the Public Data Network c,1,..;1 

018 Digital Cellular Mobile Telecommunicatfons System -
Mobile Equipment 

019 Radio Equipment and Systems Cordless Telephones -
CT2CAI 

020 Requirements of the RF Interface of Private Satellite Earth 
Station Equipment Accessing the AUSSAT Satellite 
Network , P1r•.J/) 

1617/111 
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ATTACHMENT B 

LIST OF QUESTIONS TO UE STUDJEIJ DURING TIIE snJDY PcRlOD OF 1989-1992 
AND TIIEIR ALLOCATION TO STUDY GROUPS 

Question 

1/1 

2/1 

3/1 

4/l 

5/1 

6/1 

7/1 

8/1 

9/1 

10/1 

ll/1 

12/l 

13/l 

14/l 

15/l 

16/l 

17/1 

18/1 

19/l 

20/l 

21/1 

22/l 

23/l 

STIJDY GROUP I 

Regulatory provisions 

,)fficial service documents 

Terminology 

Tel.~gi: 1m '>ervice 

Phototel :graph services 

Telemessag.., service 

Telex ser tee 

Short title. 

Mobile telephone, telegraph, telematic and data services 

Teletex service 

General service framework for document communication 

A general se:vice framework for inter•accive modes co be used by 
teleroatic services with document transfer capabilities 

Sureaufax service 

Subscribt: facsimi.le service. 

Faes imi le store· and· focv:ard services 

Message handling services 

lnt1·rnatio: al public directory services 

Aud!ovisual services 

Vifeotex.. service 

lnternativnal pub' i,; data transmission services 

Inter•::itional mul· i-destination telecommunic.1tion services via satellite 

Nev services on the ISDN 

Sroadband services on thr.. ISDN 

Existing telematie and data transmission servh.cS' on the ISDN 
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r
~-<24:_/t,l·_-on ~-----

Suitability of' ne1.· Sf'rvices and facilities to mee.: the n~~cGs of \1scrs 

2;;i "International telephone inscructions" and operation of tel' .. pho •.! 

relations 

26/1 Nev international telecorNnunication ser·vic•·S 

----------·· ----· -· 
Short title 

27/1 

28/l 

29/1 

30/1 

31/1 

32/1 

33/1 

Customer satisfact n anc' c,fficiency \,:h-en· using ..,.orld-•,,.idc 
telecommuni,: acions 

Synbols, pict"grams and keypad t.,yc it 

Customer control proced\:r'!S in the PSTN and ISDN 

User indications l'\ the :''STN and the ISDN 

Human factors aspe, ts of access to voice and non-voice terminals using 
public terminals 

H.i.man factors issues of ne.,,,. telcco1TUT1unications services 

Computerized directory assistance for numbers in foreign coun:::ries 

'---3-4/_1 __ .,__1_n_t•_r_na_c_i_on_•_l_c_•_l_•c_o_mm_u_n_i_ca_t_l_on_c_r•_d_i_t_c_a_rd_s•_rv_ic._• _____ __J 
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STUDY GROUP IT 

-------------------
Q•Jestion 

1/II and 2/Il 

3/II 

4/l! 

5/ll 

6/11 

7/ll 

8/11 

9/ll 

10/ll 

11/ll 

12/ll 

D/II 

14/11 

15/II 

16/Jl 

17/:I 

18, II 

l"/I! 

20; 11 

,I/JI 

Short, title 

(Spa· e numbers) 

Net1,;ork operational aspects of international telephone service 

International interconneccion of mobile services and the PSTN 

Evolutic.,\ vf nwnbering ani\ numbering plan interworking for ISDN era 

Evolution of routing plan in the ISON era 

~:on-voice <1spects of networks d•,· i.ng transition frc,.·~ PSTN to :5DN 

Service qu.11it.y of uetworks (PS l/ISDN) 

International network rnanag<.:nent 

Traffic -::easurement requirements on telecommunications net•..,orks 

!ems and definitions for QOS, dependability and traffic engineering 

Traffic, operational and net:·..,ork planning objectives of .:orn.11on chan:i<?l 
signalling net,.orks 

Design alterna.:.ives for telecommunication net'Jorks 

Methods for fore~asting international traffic 

Tt,,ffic models and measurements for traffic offered to net..:ork and trarle 
of service 

Application of traffic measurements in teh·communication net\.lorks 

r~affic reference models for 151,:-; traffic engineering 

Cr;;rte of service during and after a total failure of net\.lork components 
or :.raffle peak conditions 

".all oriented r,- dels for the • r·.•eability to:-rformance, in net• .. ·orks 

t.crveabUity perf, 1·m,,nre dnd service ir.:egri:y of telecornmunicac.ion 
services 

CCJTT H.lndbook(s) on applic:at.ion and imple:mentation of Recorr~'f•Pndatio:is 
on quality of sc:rvice 
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srur>Y G1<0UP 111 

Q,_,._s_<_io_n __ J-____ ------- Shon titlc ·==-~~=~-1 
l/Ill 

i,111! 

3/lll 

4/lll 

S/lll 

6/lll 

1;:11 

8/lll 

9/lll 

10/111 

11/111 

12/IJ I 

13/111 

14/111 

lS/111 

16/lll 

I 7/111 

General principles for the lP.a~·.: of international pri•.·ute 
tc lecomrr.unicat ton c i rcul ts 

Specin1 cc:i.Gitions f ,,r t 11e lt .1s, of con; lncncal 
telcct,r,mui ication c· c-nlts for pri'\'ate s~n.ice 

Sp, cial co11dii ions for ti.e leac:e of inter,.-.nci: · t;d 
telecommunicat.fon cir, uits for private se· dee 

Tariff principles for c'1e leasil,f, of interna! ·onal transrr.is!.ion 
facilities intended for the transmisrion of, 1ta by dig'•al 
techniquc·s 

Oeve~opment of t.adff principles ~or international telecorr.inuni ·ation 
sen ices to meet the specific requirements of certain categorj s of 
users 

General tari :'£ and t.r.countlng prlnciples app~ tcable to data 
comrnunicacion on public data net'-'orks 

TariFf principles and ac.;:oun::'ng arrangements for public data 
corn.-n .-,ica:.ion services. on pub. Le packet-svi tched netl.'orks 

Tariff principles and accoun::ing arrangemen::s app:icable :::o public 
data corr.rnuniration services in public circuit-s~itched netvorks 

General tariff and accounting principles for the different public 
data cMr.•.mication net\o/or'r:.s inteNorking options 

Tariff principles in the international public telegrarn service 

Tariff principles in the in rnational public telemeg~ge se':"vice 

Tariff principle or the in ... '!'rnational :elex service 

Tariff principle,; for international public faco;i.mile servic, s 

Tariff principle~ for the iP'.ernational Telete>. service 

Tariff and inte:. ational accounting principles to bf: applied in the 
Videotex services 

Charging and accounting· principles in the international telephone 
service 

Occasional provision of circuits for international sound and 
tele\•ition prograr.une transmissions 
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Question 

18/lll 

19/lll 

20/III 

21/lll 

22/1 II 

23/lll 

24/III 

25/ll I 

26/III 

27/11! 

28/111 

29/lll 

30/1 II 

31/111 

Leased international sound and 

Short ti'tle -------- ·- --· 1 
television progrmnme circui-ts-- . ·-·1 

I 
General ta1 iff principles fot: mobile· telecommunications .services 

Tariff and accounting principles for services not covered by specific 
Questions 

Charging and' accounting principles to tie applied to the r.e1.·\'ices o(fe:'E:' 
by an integrated services digital netw ... ,rk: {ISDN) 

General charging ar,,J acco~nting principles for non-voice services 
, rovided by interworking betveen the ISDN and existing public 
d.ita netwo .. k~ 

Tariff and accounting principles to be applied to p<!r.,anent and 
reser.ed services within the ISON 

Cem:ral charging and accounting principles to be npplied to 
aiulc!-point-to-point: international telecommunication services via 
satellite 

General charging and acc•)unti.ng principles to be applied to 
t...,o . ...,ay multiple access inte national telecotr.munication services 
via satellite 

General consideration of the eariff and accounti:ig pr:)visior.s of 
D•Series Recor ::iendations in the light of the content of the new 
International Telecommunication Regulatior-s adopted by the 
~ATTC·BB 

Cost studies for <~ecen:iining the basic tariff components for 
telecorr.:iunication services 

Cnst studies for determining t:he basic tariff components for 
s,.,und and :'.cle·vision. programme transmissions 

Hetho<lology to be fol lowed for the determination of costs and the 
establishment of national tariffs 

T1·•ms and C• finitions for the Recommendations ,\ealing ...,,ith tariff 
,:,d ace ,unting princip!es 

Arnendn>ents .i::ri additior:s to be made to Rf:co-r.:r.enc!ation C. l 
re!ating to t>:!lecc,.ir:nun:cation statistirs 

- 425 -



STUDY GROUP IV 

Qt1estion Shore title 

1/IV Termlnology and definitions 

2/IV Use ~ the CC ITT !1an·!1achin'? Langu .r,e for mainter.;,.,ce 

4/IV Main:.•.·· •nee of mobile tele orr.municatir.r,-: systems 

~/IV 

6/IV 

7/IV 

8/lV 

9/lV 

10/IV 

!1/IV 

12/!V 

13/IV 

14/IV 

15/IV 

16/JV 

l /IV 

18/lV 

19/lV 

20/IV 

21/J\' 

23/IV 

St?.ndar.''zec\ inrormati •n excha ic bet~·'Z.!en a, 1r.ii.nistrations 

Ma.int.€'. ,ce philo~ophy, pri.nci'ples a11d strat gy for ne::-..,orks and 
servict 

Keeping Volume IV of the CClri f\:'lok up to date 

Assessment of net\/ork perfo:-rnance and exchange of information for 
maintenance put"poses 

Restoration of failed in~crnational exchanges, transmissirin syst• s, 
path, etc. 

Me.asuring instrument specif icacions 

Transmission measuring equipment and associated maintenance test 
access lines 

Mains.enance of internatior,al souno::'-prog:-arr.rne circuits 

Maintenance of international television circui:s 

General maintenance organization 

Maintenance of interna:i.or: ,l videoconference ci':-c·.1its 

Maintenance of digital blocks, sections· and pa l\s; mix~d 
analogue/.'igital systems, and ar 1 loc ·e grours, supergroup etc. 

Designatior, of intern,1tional circuits, groups, blc.cks etc. and 
related information 

Xaintenance of telepho:•e type circuits (other than le<,<;~d or r ·cial 
circuits) 

Maintenance of h ·sed and special circuits '-'ith analogue presentation 
at the users pre~~ses 

Main;:enance aspects of data transmission sys:ems, leased and speci,11 
circuits -.,;ith digital prcsenta;:ion at the users premises 

Maintenance of ISD~s 

Telecorr.rnuntcacion ~anagement Net'-'orks CIX."s) and their relationship 
to associated net'-'ork elemen:s 
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Question 

1/V 

5/V 

6/V 

7/V 

8/V 

11/V 

D/V 

15/'-

16/V 

17/V 

18/V 

19/V 

20/V 

21/V 

22/V 

'4/V 

26/V 

STUDY GROUP V 

Short title 

Arrangement and purpose of protective components 
distribution frames. and other connection points 

Protection policy against over•voltages 

Coordinated protection schemes for telecom:nunication cables 

Characteri~tics and testing of protective components ~nd asse,~blies 

1 1rerference t"s:ting ,ind measurement 

Disturbar-'? to telecor.. inic..itions circu;ts from power•line cattier 
syst<·ms 

llnba~ ance oi teleph()ne installations 

Magnitudes of harmonics in powe;r and traction lines and methods to 
reduce their effects 

Levels of voltages and cunents ~elated to disturbances from po..,er and 
trac':ion installations 

Electromagnetic compatibility (E.11C) of telecommunications ne::1,1orks and 
equipment. 

Radiated radio frequency interference and telecommunications equipmen: 
and systems 

Conducted radio t'requency interference on telecommunication equipment 
and systems 

Survey on provisio s intended co m: cigate adverse effects (d ... nger and 
•!isturbance) of el- :cromagnetic origin 

Test to be carried out on repeaters or reg< nerators to check the 
efficiency of protection from external intf: 1 ference Yith local or 
remote po.,,.er feeding 

Protectic.n of tclecotM'unication lines and installations ,1gainst 
lightning 

Farthing in teh. ::-~:,unic,,:.ion syste:~s 

Directives car, cc11ing the ?!Otection of telecorr,rnunication lines 
I 

"i -inst ha1rr,f1 l effects from electric po.,,.er <>nd electrified J 
raih,.-.1y lines -
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S11/DY G~OUP VJ 

Question ·- - Short title - I 
. -1;::--· Conductive plastic m.cerials as protective covering for mecal c .. hle 

sheaths 

'.:!/VI Fire safety of te1e1. :" . ..,unicatlon installa:ion 

3/V Applic.1tion of con:;>U rs and micro-processors to the construction, 
instc:1llat on anct pro~ection of telecorrJT1unicatiot1 cc.bl•,; 

4/Vl 

5/Vl 

6/Vl 

7/Vl 

8/Vl 

9/VI 

10/VI 

11/VI 

12/VI 

13/Vl 

Coordinated protec.:ion sche:r.cs for telecornrnunicatiol' cab 1 ~s 

A,'T'endments and adtli ions to the Handbook "Outside plant t c'inologi.cs 
for pt\blic network& 

Copper networks for ISDN scrv,ces 

Optical fibre cable installation 

C•ptical. fibre cable restoration 

Optical fibre cable construction 

Performance tests for optical fibre cables and associated hard,,..are 

Optical fibre cables inside buildings 

Optical fibre cable distribution necYork: 

Passive op~ical con:ponencs 
'------~--
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I
-Question 

1/Vll 

1/Vll 

3/Vll 

4/Vll 

5/Vll 

6/Vll 

7/VII 

B/Vll 

9/VII 

10/Vll 

11/Vll 

1:;vn 

ll/VII 

14/Vll 

15/V[I 

STUDY GROUP VU 

Short title 

Standardization of the technical characteristics of user classes of 
service, international data transmission services and optional user 
facilities in public data networks (PONs) and ISDNs and the 
categories of access for DTEs to such services 

Call progress signals 

Te.-hnical characteristics of connectionless s~rvices in public 
net...,orks 

NetwC'rk perfonnanc, and Quality ,>f Service in Data Co:iJ ·mications 
Nct...,orks 

7esting 1nd ve ification of data communication protocols 

Further stu,\y on Recommendations for DTE/OCE interfaces for circuit 
s'witched sE.,:vice (X.20, X.20 bis, X.21, X.21 bis, X.22) and 
study on access to the CSPDN through telephone netvorks 

Further study of DTE/OCE interfaces for terminals operating in the 
packet mode 

Study of DTE/DCE interface procedures for dissimilar terminal 
inten,;orking 

Principles of maintenance in user•netvork interfaces for public data 
net,.,.orks 

General technical principles for inten,.oorking bet\.leen public 
net'-'orks or bet-.:een public netvorks and other net-.:orks for the 
provision of data services 

Arrangements generic to different intervorking (circuit and 
packet rnodes) between public. netvorks or between public nee-.. irks 
and other n, t,,..orks, for the provb ion of da:-a services 

~anugernent aspects of intet'-:orking betlol'een puhlic net...,orks, and 
becveen public net"1orks and other .. etvorks .... h ... n involved i, the 
provisior of d,1ta services 

Inter...,orkhg bet..,·£>1:n public •'1t ~ nct\.'O ks (cit·cuit svit(:hed :.:,d I 
packet s-..i·.<''.ed) ar•l 1 D~s and bet-..:een lSDNs, f r the provis;Jon 
of data ser-.•ices 

In:.t:r'-:orldng bet..,·een public data networks and the telex r-et..:ork 

Arrangements {or in:er·..-01, ing between net1ow·orks other th,,n ISO~:s 
and telex, for the j,rovision of data services --------
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Question Shor ci1le 

16/VII 

17/VII 

18/Vll 

19/Vll 

20/VL 

21/Vll 

22/Vll 

23/Vll 

24/VII 

25/VII 

26/Vll 

27 /VII 

28/VII 

29/Vll 

30/Vll 

31/VI! 

32/VII 

----'----·- - - ----- - --- -
Packet mo·! sign~l ling between public net,.,.ork~ pro irling dM.t 
transmiss · ••n sen:~ •'S 

.t.:-rangemcnts for CS:'DNs intr-rworkin& nnd associ.-,,,cerl in::.•·r·nt>t .... 0~·k 
s.ignalling 

t:l.lssage h,,ndllne, systems 

Fra .. cwo1·k for s ,)port of distributed a:,plicatic··~s 

Directory syste, s 

~umbering plan for p·1hti,. delta net.,..~ rks 

Routing principles for pubi. ic dat:• netw1: ks 

Open Systems lnterconnectlon (OSI) Architecture 

Open Sys te;::• Interconnect ion (OS I) Mqnagement 

Open Systems Interconnection (OSI) Application Layer 

Open Sys::.erns Intercc,nnection (OSI) Presentation <.\nd Session Layers 

Open Systerr.s Interconnection (OSI) Transport and Netuork Layers 

Open Sys::e:r.s lnterconneceion {OSI) Data tbk and Physical Layers 

Application cf fonr.al descripeion techniques to X·Series 
RecommenCa e ions 

Support of X-Series interfaces in an ISDN and neu interface ac;pects for 
Cata servi es in ISD~is 

R quireme, ·s and arrangements for the provision of data services 
in ISDNs 

Con·. inue· the prepa::a::ion of def. :ii ti(•ns ,.:hich arise--rl-ur~'-;;_t_h•_s:Judy · 
of all Questions encrusted to Scu,'y C-:-oup VII 

33/Vll Revision of R r.omm.?ndations 
--'------
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Question 

!/VIII 

2/VIII 

3/V]Il 

u/VIII 

5/VIII 

6/VIII 

7/VIII 

8/VIII 

9/VIII 

10/Vlll 

ll/Vlll 

12/Vlll 

13/Vlll 

lujVIII 

15/VI ll 

16/Vlll 

17/Vlll 

18/VI 11 

19/Vlll 

20/Vl II 

21/VIII 

22/V!Il 

SlVDY GROUP vm 

Short title ------1 
Revision of Recomrr.c·ndations 

Definitions 

Study of telephone-type circuit dependent problems in facsimile 
transmission 

Gro1..; 4 facsimile apparatus 

C1'-,ice of modtil.:ltion tecl,niques to be used .,.•ith Telerndtic set ,•ic;:r.is 
connected to the l'STN 

Terminal ch,.racter:isttcs for Mixc>d Mode and Procr sable :1o,'.e 

Di&ital phototelegraphy equir- ,,ent 

Coding of alpha:"1u1neric d.ara, .ers and associated control functions 
f )r TP.lematic s :rvices 

Frotocols for Interactive audiov'.sual services 

Terminal characteristics and standardized option·, for :::he Teletex 
terminals 

Conversion 

Teh~atic inter...,orking 

Devflopment of corformance procedures to ensure the international 
compatibility of Teletex 

Syntax aspects of interactive Videotex 

Protocol aspects of in:eraccive Videotex 

Common components for imaee c .,,Tmunications 

Ter,1inal characteri:;t ·cs ;,..,d l'rotocols for Telemati,; se1viccs 
on ISDN 

Croq, 3 facsimih ·,paratus 

Ope• ,tional st1u,.ture .lpplicati• n profiles 

·mat,ing c:on,..ers! )O rules interi.wrking bet·.1een different f:-1csimile 
opparat:us groups 

Oo?vP.lopment of session control p: ocedures for Telematic s~rvi.:es 

r:ec"·ork independent basic: transport protocol for Telematic 
app~ ication 
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Qu~stion Short title 
,_ _____ ,_ ---------- --------- --------· --

23/VII! 

24/VII I 

25/VIII 

26/vlll 

27/VIII 

Equipm~nt characteristics and protocols for audto;raphic conferencint 

Coinrnunication Application Profiles 

Enhancement to the applicntion rules tt physical, data link and 
net..,ork layer protocols for Tele1{,::ic aprlic:r ions 

Document Applicat 1 ·n profiles for Tc,lete:-.., Facsi-ile Grour 4 and 
messar,c hnndling, ! ·rviccs 

1~'::'.'enc archlceccare, Transfer and Hanlr ·l• :o_n ________ _ 
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Question 

1/IX 

2/IX 

1/JX 

4/JX 

7/IX 

8/JX 

9/IX 

10/IX 

11/IX 

12/IX 

14/IX 

15/lX 

16/IX 

17/IX 

18/IX 

19/!X 

20/IX 

21/IX 

72/lX 

21/JX 

24/!X 

25/IX 

STUDY GROUP rx 

Short title 

Revision of Reco1rJDendacions 

Mobile <·satellite) service transmission standards and the 
interconnection of mobile ( •satellite) telegraph and telernatic 
services with the international telex network 

1uality, reliability and availability of telegraph transmission 

Transmission st;;.ncl,,rds for terminal eq•1ipment l.!Sing modulation 
rates up to 300 ba· ds 

Automar ic 111ai•1t, nance· tests of telegraph circuits 

Technical aspects of the store and forward service for telex subscribers 

Standardization of modems for telegraph TDM system in the R-Series 
Reconirnendations 

roM systems for telegraphy empl;ying a new technique of multiplexing 

Definitions concerning telegraph nec-llorks and terminals 

Statistical muldexes and muldexes/coneentracors 

Code and speed dependent TDM systems 

lnten.:orking bet'l.:'een the telex .;:,d Teletex senrices 

further st,1ndardi::ation of signalling systems 

Integration of the telex netvork with other networks that use common 
channel signalling, particularly ISDN 

Use of data net-..•orks !Or provision of the international tele>1: set'vice 

::ecvork plans f.~r telegraph netvorks 

Inte~orking· bc-·ycen rele>t ,,nd !ervic~s provir.ed on oth, r netYorks 

Various telex i.etYork facilities to be provided in real time 

C·,availability of telex tHminals/store 'l.nd for'l.:'ard units/1~ •n-:-clex 
terminals 

~xpanded coding techniques for t~xt cran~rnission over the 
international telex nH·.:orks 

Transmission aspects of data cc·:.munication networks 

!h.ambering plan for telex ncc,,:orks 
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, ~ucs:ion 

1/X 

2/X 

3/X 

4/X 

5/X 

6/X 

7/X 

8/X 

9/X 

10/X 

11/X 

12/X 

STUDY GROUP X 

Short title 

Rcoq;ani:ation and extension of exis:ing F ,:c,;mr ndatir·"s Z.311 to Z.~.(l 

Ne•.., Recommend, ~io11s and maintenar,, e of exis::i11g Rec,·,mma:1Cutic,ns to 
account for centtal bed envi roi :r.cnts 

Supplemer ing international st, "l•hrdhation work to enhan·e the \1se of 
CCITT .tiHL in in: ::.irf'icing to tel ·comrnunicar\on n1>r;worl,.·-: 

Improved m< ::hol~O loby to spe,· i fy numan-Xad1ia~ ! '.1terf ,ce (H.'1t) 

Speci£icatl.on o[ the lluman-Hachine lnterfa e to suppol't the manat,t!rnent 
of telec01.~11,mication nctwor~·s 

Support environment fo. telecommunication systetr.s thr ,ugh their 
lifetime 

Software quality, software testing aqd verifit;ation for 
telecorrw'Tlunication syster.; 

Maintenance of SOL 

Specif'ication and description techniques needed £or telecommunication 
systerr.s 

Quality ass:.:rance, testing and ver1ficat.ion for telecommunications 
specifications 

Harmonization of the use of SOL and CHILL 

Maintenance, training, compliance and promotion aspects of CH!LL 
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I 
I 

I 

I. 
! 

Question 

!/XI 

2/XI 

3/Xl 

4;:{l 

5/XI 

6/XI 

7/Xl 

8/XI 

9/XI 

10/Xl 

11/XI 

12/XI 

!3/Xl 

14/Xl 

15/XJ 

6/XI 

7/XI 

18/XJ 

19/XI 

20/XI 

21/XI 

STUDY GROUP XI 

-··-1 
Short title 

New switching and si&nalling techniques 

Signalling and OAM, protocol architecture 

S1o1itching functions and signalling information f101.·s for impltcm<:nta::icn 
of basic and S\Jpplement.ary services 

S..:icching functi'ons arr\ ,;ignalling information flo'olS for in?h:1cn: atl n 
of OAM functions 

Arplicat:ion of the Staee 2 Reco,, ~end.1tions to .:he signall'ing prot1co1s 
for servicr s 

Applic:. ,ion of the Sr ·,ge 2 R, ror ·,endatlons to the signa\li:-:s pror.oc.,ls 
tor Oi·:-1 

Up..!dting of Q·Seri;.s Recom:nendat:ions 

Structure ,md use of Signalling ~yst:em No 7 net'-'orks 

Common channel Signal'ling System No. 7 • Signalling Coi.nec~ion Control 
Part 

Evolution of the ISDN t:ser Part 

I 

Call con:.rol and beare':" control prot. :ols in Signalling System So. 7 for I 
the full :-angc of ISD!; telecommunica::ion services 

Transact.ion capabilities 

Signalling System No., Operation, Maintenance, and Administra:ic:, Pa:-: 
(0?-!AP) 

Signalling. System No .• p! otocol testing and test specification 

Guidelines for imp' ementing Si~, al ling System ~o. 7 in r •tional tiet:-.:o~",.:s 

Int,~r'-'orking of S!..,nalling Sys~.;,i·s 

Sit,n3lling for existing r,nd future lar,J mobile net•..,c, 

Interworking 1o1ith 1. ',)bi le satellite net1o1orks 

Updating r1nd enhance-1nents .-1f :Si,~ user-ntt\oiork interface data l 1:-..: Lyer 
protocol 

S1snall1ng require~ents for nt"' transmission equipments j 
l:pd,1ting and enhancements of ISDN ·.ser-net'ololk interface call c ,.ro: 
protocol 

---~-----
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Qucstir,n 

22/Xl 

23/XI 

24/Xl 

25/XT 

26/X~ 

Short title 

ISON user-network protocol (DSS 1) con(orr:rnnc:e 

Common channel Signalling Systi:?m No. 7 - Hessaie Trar:sfcr Part 

Enh:,ncec,ent and extension of the Q.SOO•Q.544 series of 
Rec,,mmend.i ·i"ons on digltal exchani:;es 

Prcit:occils ,or nmote operation of sped.f ... 0/'Y np;;li::.itlon~ 

Definitl,,ns for S',,'itching and sig:-,atling ----------

- 436 -

__ I 



Question 

!/XII 

2/XII 

3/XII 

4/XII 

5/XII 

6/Xll 

7/XII 

8/XJJ 

9/XII 

10/XII 

11/XII 

12/XII 

13/XII 

14/XII 

15/Xll 

16/Xll 

17/XII 

18/Xll 

19 "XII 

10/XII 

21/X! l 

22/Xll 

23/Xll 

24/XI! 

STUDY GROUP xn 

Shore title 

Future programme of \Jork ~ 
Hands· free telephony 

Oefitiitions in the field of telephonometry and of charactcnstics 
of internatio.1al connections. and circuits 

l!pdatii,g of the CCITT telephonometric and transmission pl;inning 
Han<lbooks 

Spct- .h synthesb. 'i ecognition systems 

1-1 rmonization of C.100-Series of Recc. .nendatil .s 

XoJels for pre~tcting transmission quality from objective measuremE-nts 

Improvement of the u,-:thods for the deurmination of loudness ratings 

Side tone 

Speech transmission characteristics for digital handset telephones 

Tr.;nsmission deg,radation in.:roduced t,y interaction be::,,.·een voice 
,perated devices 

Artifical mouths and ears 

Xe::.hods for the evaluation of non·linear distortions 

Applica::.ion for the artificial voice 

Loudness rating, algorithm and ,,pplication rules 

tmpedc1nce strategy in the local 11et1Jork 

Actual and pr, ferred speech levels in telepht:ne connections 

·:.ansmission pt-, forrr.,rnce of digital systems 

\.!idcband telephony 

Relative level at the boundary bet1.·een national sys::.1H11s .. nd the 
int:1:1: itional chain 

Intern,1tional tclcpl11:me conference 

Coupling of he.iring nids to telephone receivers 

Integration of mobile systems into the public Sl.'itched ni><;1.ork 
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( 

QuestiC'ln 

25/Xll 

26/Xll 

27/Xll 

28/XII 

29/Xll 

30/XII 

Short title 

Trnnsmission impainnents in the c,•olving mixed analoiue/digitul ,rnd I 
uctvorks 

Setting objective::; for mixed ari;, ague/digital circuits 

Talker echo,. pr:,,.,,~!:ation time an•l st,1bility :n tehpho1,e n-~r~·orh, 150•; 
and interconnection with 1SOH 

Listener echo (receive and echo) in the pur' ic switched tclei1'1oj10 
neti.:oi k.s 

Transmission plan aspects of the inteI"\o' rl:.ing het,..een r'-TN and ISri·: in 
the evolving neti. ,rk 

Methods for evaluating the ttansnussion performance of digital 
telephone sets 
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Question 

20/"i'l 

21/XV 

22/):V 

23/>"Y 

24/XV 

25/XV 

26/XV 

27/XV 

28/XV 

29/XV 

30/XV 

31/)."V 

32/XV 

--· ·-------------
Shon title 

Charact'erLstics of digital cross•connec: equipmt-nt 

16 kbit/~ speeC"h sienAl encoding and extension tc, other bnn.lwidths a:.l 
bit rates 

Encoding ,,!" stored digitized voice signals 

Encoc.Hng of spc .. ch signals into bi: rates of les :han 16' kbi:/s 

Speech pacl:eciz-a:ion system> 

Character is• ics of monitort, ~ points on digital transmission 
cqui, 1ents and sys:ems 

Harmonization an: update of the texts in Recommendations in Vol· ,.i III 
of the· Blue Book insofar as they relate to transmission equipment 
metallic cables and syste ; 

Terminology for transr.:ission equiµment, media and syst~rr.s 

Characteristics of new multiplexing equipment for the digital 
hierarchy as given in G. 702 

Characteristics of digi:al systems on op~ ical fi:lre cables for ~he 
synchronous hierarchy 

Perforu.ance characteris~ics of PCM and ADPCM channels at voice 
frequencies 

Guide for the application of new technologies in local net,,.•ork.s 

Enhancecr.ent and extension of the Q. 550-Series of Recorr.mendations on the 
cransmiss-ion performance of d 1 ~I c~l exchanges 

L------'--- . -- - ·-- --------
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Question 

1/XVII 

2/XVll 

3/).'Vll 

ti/XVII 

;/X\'ll 

') 
6;x,n 

8/XVII 

9/XVII 

11/XVll 

12/XVll 

13/>.'Vll 

14/XVll 

15/XVll 

18/XVll 

22/XVll 

,:n;xv11 

STUDY GROUP XVI! 

Short title 

Supplement to the vocabulary for data transmissions 

Measurements on teleph ... ne•type circuits used for data transmission 
between subsc ~ ibers 

Modems £or tl ~ transmission of data and other digital signal,; on 
the General Switched Telephone Net .... ork (GSTN) and on t\Jo-...,ire 
telephone-cype lt ,sed circuits 

Hrd'ems f-,r the transmi,;sion o{ dat.:1 and other digital • gnals on 
f1.llr-wi1 teleph:,ne•ty;,e leased circuits 

'"rror cout1:1>l in mo<',: •s 

Characr.eri.stics of a device used to interfacr a DTE t~ d; gital chrmnels 
other than tsr·: 

Measuring critHia for telephone-type circuits appropriate to their use 
for transmission of data signals 

Set...,ork mana&e:nent 

Support of DTEs (TE2) .,:ith V•Series type interfaces on an ISO~. and 
intert.Jorking of DTEs 'alith modems on PSTNs with TE2s and TEls on 1SDSs 

Comparative tests of data collU'Jlunication equiprnent.s for use O\."er 
-:elephone•type circuits 

lntercl- Jnge circuits 

Refinement and extension of Recommendation \' ") bis functions and 
prntocols 

Data t.ransmb;;si, n over intercontinental s.,.·itched telephcne connections 

·evision of the existing Si:ries-V RecoMendotions 

) gital perforr:-ance of <!a:- 1 transmission set vices using V•Series 
modems OVf' l' t · e te lephont . et'o/ork 

General data c ::.::- nication interface 
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Minister for Shipping 
and Aviation Support 

Senator B Cooney 
Chairman 
Senate Standing Committee for 

the Scrutiny of Bills 
Parliament House ,~·::90~="" 
Dear /, ·~ \ 

RECEIVED 

8 OCT 1991 
_._c ... ............... _ 

;;,~ OCT IJYi 

Parl1amenl House 
Canberra ACT 2600 

Australia 
Tel (06) 277 7040 
Fax. (06) 273 4572 

I refer to the further comments on the proposed revision of 
the Hamburg Rules' "trigger" mechanism contained in the 
Carriage of Goods by Sea Bill 1991, documented in the 
Senate Standing Committee for the Scrutiny of Bills' 
Fourteenth. Report of 1991 dated 11 September 1991. 

The Committee was concerned that the amendment to the Bill 
which I proposed in my response of 3 September 1991 did not 
go far enough in addressing the potential problem of the 
Proclamation of the Hamburg Rules provisions of the Bill 
never occurring. 

The Committee correctly pointed out that, firstly, the 
proposed amendment did not make it mandatory for Parliament 
to consider the commencement or repeal of these provisions, 
or pass any of the possible resolutions. Secondly, the 
Committee was understandably concerned that the proposed 
amendment did not provide a procedure for resolving a 
situation where both Houses disagreed and did not pass the 
same resolution. 

I would like to thank the Committee for drawing these 
matters to my attention. I am currently in the process of 
revising the amendment in the light of approaches made by 
the Opposition, and. the points raised by the Committee will 
be taken into account. 
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1, 

I am confident that the revised amendment will satisfy the 
concerns of the Committee and provide a "trigger" for the 
Hamburg Rules provisions which is consistent with 
Government policy and legislative drafting principles. 

Once the amendment has been finalised I will formally reply 
to the Committee enclosing a copy. 

Yours sincerely 
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Minister For Finance 

Senator B. c. Cooney 
Chairman 

Hon Ralph \\'tlh!-i M.P. 

Senate Standing Committee 
for the Scrutiny of Bills 

Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

RECEIVED 

4 OCT 1991 
ltn11e :i~llf:IJnl C'tlt 

tot lhl ICtVhftV ti llftl 

I refer to the letter of 6 June 1991 to my Private 
Secretary from the Secretary of the Committee concerning 
the Committee's comments on the superannuation 
Legislation Amendment Bill 1991. 

The Committee has sought my advice on three aspects of 
the Bill. 

Firstly the Committee has sought my confirmation that the 
retrospective commencement of clauses 10, 11 and 60 of 
the Bill, provided for in subclause 2(4), will be 
beneficial to persons other than the Commonwealth. 

I confirm that this will be the case. These clauses will 
limit the circumstances in which. a benefit classification 
certificate may be issued to a person who is a member of 
the scheme under the Superannuation Act 1976 (the 1976 
Act) after 30 March 1991. 

When a benefit classification certificate applies to a 
person, invalidity or death benefits payable to or in 
respect of that person from the scheme may be reduced. 
Limiting the circumstances in which certificates will be 
issued will therefore have a beneficial effect. 

The Committee has sought my assistance in relation to the 
provision, in clause 59, for regulations under sections 
126, 180 and 183 of the 1976 Act to be made with 
retrospective effect. The Committee sought advice on the 
need for this capacity and the likely effect of such 
retrospectivity. 

Parhamcnt House. Canhcrra ACT 2600 
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Finally, the Committee has drawn my attention to the 
possible inappropriate delegation of legislative power in 
paragraph (fl of the definition of 'deferred annuity' as 
proposed to be inserted in the 197 6 Act by clause 4 • 

Certain benefits under the 1976 Act may be paid to a 
person only in circumstances provided for in the 
Occupational superannuation standards (OSS) . Where the 
0SS does not permit the payment of the benefit to the 
person, the benefit must be preserved. One of the means 
by which the benefit may be preserved and still satisfy 
the oss is by the purchase of a deferred annuity which 
may then be paid to the person only in circumstances 
prescribed in the OSS Regulations. 

The definition of deferred annuity in the 1976 Act is 
intended to reflect the requirements of the OSS 
Regulations in relation to deferred annuities~ Those 
requirements are complex and are varied from time to 
time. Because of this complexity and because those 
requirements can be varied through delegated legislation, 
it was not considered appropriate to make reference to 
the OSS Regulations in the definition. 

In the circumstances, it was decided that the most 
appropriate and effective way to ensure continuing 
adherence to, and consistency with, the OSS was to 
provide a regulation making power under the definition. 
This power can then be exercised if, and when, the OSS 
Regulations are amended. 

It is not intended that the circumstances prescribed in 
the regulation be other than those provided for in the 
oss Regulations. Furthermore any circumstances which are 
prescribed will extend the circumstances· in which a 
deferred annuity may be paid to a person and therefore 
will be beneficial. As this is the case and as the OSS 
are already provided for in delegated legislation this 
does not appear to be an inappropriate delegation of 
legislative power. 

Any regulations made under any of the prov is ions of the 
Bill will,. of course, be disallowable. 

I trust this advice will assure you that the Bill does 
not conflict with any matters included in the terms of 
reference of the Committee. 

Yours sincerely 

.- ./' 
~///,// / 

//P7/~-u-
~{ph Willis 

0 3 OC'! 1991 
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Extract from Standing Order 24 

(1) (a) At the commencement of each Parliament, a Standing Committee for 
the Scrutiny of Bills shall be appointed to report, in respect of the 
clauses of Bills introduced into the Senate, and in respect of Acts of 
the Parliament, whether such bills or Acts, by express words or 
otherwise 

(i) trespass unduly on personal rights and liberties; 

(ii) make rights, liberties or obligations unduly 
dependent upon insufficiently defined 
administrative powers; 

(iii) make such rights, liberties or obligations unduly 
dependent upon non-reviewable decisions; 

(iv) inappropriately delegate legislative powers; or 

(v) insufficiently subject the exercise of legislative 
power to parliamentary scrutiny. 

(b) The Committee, for the purpose of reporting upon the clauses of a bill 
when the bill has been introduced into the Senate, may consider any 
proposed law or other document or information available to it, 
notwithstanding that such proposed law, document or information has 
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SENATE STANDING COMMITTEE FOR TIIE SCRUTINY OF BlllS 

SIXTEENTII REPORT OF 1991 

The Committee has the honour to present its Sixteenth Report of 1991 to the 

Senate. 

The Committee draws the attention of the Senate to clauses of the following Acts 

and Bills which contain provisions that the Committee considers may fall within 

principles l(a)(i) to (v) of Standing Order 24: 

Community Services and Health Legislation Amendment Act 
1991 

Constitution Alteration (Alterations of the Constitution on the 
Initiative of the Electors) 1990 

Crimes (Bribery and Corruption) Amendment Bill 1990 

Health Legislation (Pharmaceutical Benefits) Amendment Act 
1991 

Therapeutical Goods (Charges) Amendment Act 1991 
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aJMMUNJTY SERVICES AND HEAL111 I.EGISLA110N AMENDMENT 
ACI'1991 

The Bill for this Act was introduced into the House of Representatives on 30 May 

1991 by the Minister for Community Services and Health. 

The Act amends: 

the Health Insurance Act 1973, to: 

insert a new definition. of 'professional service•; and 

require the proprietor of a pathology laboratory whose 

approval has been revoked to inform referring practitioners and 

patients that a Medicare benefit will not be payable in respect 

of pathology services; 

the National Health Act 1953 and the Nursing Homes and Hostels 

Legislation Amendment Act 1986, to: 

enable more information about nursing homes to be publicly 

available; 

provide a new penalty for nursing homes not complying with 

conditions of approval; and 

make technical amendments; and 

the Therapeutic Goods Act 1989, to: 

decentralise the administration of the Individual Patient Usage 

Scheme; 

allow for the payment of evaluation fees by instalments where 

goods are being considered for registration in the Australian 

Register of Therapeutic Goods (ARTG); 
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ensure that individual therapeutic goods that have been 

'grouped' will retain their status as separate goods for certain 

purposes; and 

enable regulations to be promulgated. to impose fees for 

processing the release of information in the ARTG. 

The Committee dealt with the Bill in Alert Digest No. 10 of 1991, in which it made 

various comments. The Minister for Health, Housing and Community Services 

responded to those comments in a Jetter dated 14 October 1991. A copy of that 

letter is attached to this report. Though the Committee notes that the Bill was 

assented to on 26 June 1991, the Minister's response may nevertheless be of 

interest to Senators. Relevant parts of the response are also discussed below. 

Commencement by Proclamation 
Subsection 2(2) 

In Alert Digest No. 10, the Committee noted that subclause 2(2) of the (then) Bill 

provided that clause 14 was to commence at the same time as section 7 of the 

Nursing Homes and Hostels Legislation Amendment Act 1986. The Committee 

noted that, pursuant to subsection 2( 4) of that Act, section 7 was to come into 

operation on a date fIXed by Proclamation. 

In relation to subclause 2(2) of the Bill before it, the Committee noted that the 

Explanatory Memorandum stated: 

Subclause 2 ensures that the amendments to the National 
Health Act concerning the definition of government nursing 
home, and the amendment to the Nursing Homes and Hostels 
Legislation Amendment Act commence at the same time as the 
commencement of section 7 of the Nursing Homes and Hostels 
Legislation Amendment Act, which has not yet been 
proclaimed. 
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The Committee noted that, in relation to clause 14, the Explanatory Memorandum 

stated: 

This is a technical amendment which amends s139B of the 
Principal Act. It makes the prescribed list of Government 
nursing homes a disallowable instrument. It replaces a previous 
similar amendment which was originally to have been made by 
section 22 of the Nursing Homes and Hostels Legislation 
Amendment Act 1986. The previous amendment was to have 
commenced by Proclamation, but has not been proclaimed, it 
is repealed by Clause 16 of this Bill. 

The Committee indicated that it was concerned about subclause 2(2) for two 

reasons. First, given the fact that the commencement of the relevant clause was, in 

effect, open-ended, the Committee suggested that it was in conflict with the general 

rule set out in Office of Parliamentary Drafting Instruction No. 2 of 1989. That 

drafting instruction provides that, as a general rule, a restriction should be placed 

on the time within which an Act or provisions of an Act can be proclaimed. 

The Committee noted that paragraph 6 of the drafting instruction states that 

clauses providing for commencement by Proclamation but without any restriction 

as to when such Proclamation must be made, 

should be used only in unusual circumstances, where the 
commencement depends on an event whose timing is uncertain 
(eg enactment of complementary State legislation). 

The Committee noted that, in the case before it, the event upon which the 

commencement of clause 14 of the Bill depended was the proclamation of a piece 

of Commonwealth legislation. The Committee suggested that this was not an 

'unusual' circumstance in the same way that the enactment of complementary State 

legislation could be considered to be. 
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The second area of concern to the Committee related to the history of the 

provision in question. According to the Explanatory Memorandum, clause 14 was 

intended to replace a 'previous similar amendment' which was to have commenced 

by Proclamation 'but {which is] not yet proclaimed'. The Committee noted that the 

Explanatory Memorandum went on to say that the previous similar amendment was 

to be repealed by clause 16 of the Bill. 

The Committee was disturbed by several aspects of this explanation. First, the 

Committee considered that the explanation given was far from clear. The 

Committee indicated that, though it believed that it now understood what was 

intended by the clause and why it was considered to be necessary, the paragraphs 

in the Explanatory Memorandum relating to clause 14 were not especially helpful. 

In particular, the Committee suggested that the final sentence on page 8 did not 

make sense. 

Second, the Committee noted that the provision appeared to be attempting to 

correct a previous error using a similar legislative mechanism to that which 

facilitated the failure to proclaim which had, in turn, led to the amendment being 

necessary. The Committee suggested that, in the circumstances, amendment of the 

legislation in the same way might be considered to be unwise. 

Finally, the Committee was concerned that the failure to proclaim the provision of 

the Nursing Homes and Hostels Legislation Amendment Act 1986 to which the 

commencement of clause 14 of this Bill related, had been identified in the Return 

to Order relating to Unproclaimed Legislation on the seven occasions on which 

such a Return to Order had been made to date (referring to Journals of the Senate 

for 24 November 1988, 12 April 1989, 27 November 1989, 30 May 1990, 

15 November 1990, 30 May 1991). The Committee noted that those Returns to 

Order (or at least, those made after the first such Return) were made pursuant to 

a resolution of the Senate on 29 November 1988, which provides: 
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That there be laid on the Table of the Senate, on or before 31 
May and 30 November each year, details of all provisions of 
Acts which come into effect on proclamation and which have 
not been proclaimed, together with a statement of reasons for 
their non-proclamation and a timetable for their operation. 

The Committee indicated that it was imperative the amendment which clause 14 

proposed to make was finalised. In addition (and bearing in mind the unfortunate 

history of the provision upon which the commencement of clause 14 was to 

depend), the Committee recorded its in principle concern that the commencement 

of clause 14 was to be, in effect, open-ended. Accordingly, the Committee drew 

attention to subclause 2(2) of this Bill, as it may be considered an inappropriate 

delegation of legislative power, in breach of principle l(a)(iv) of the Committee's 

terms of reference. 

The Minister responded as follows: 

Section 7 of the [ Nursing Homes and Hostels Amendment Act 
1986] has now been proclaimed. It, and consequentially section 
14 of the [Community Servjces and Health Legislation 
Amendment Act 1991], commenced on 1 August 1991. 

Section 14 had an open ended commencement date because 
several steps had to be taken simultaneously to give effect to 
the provision without a gap in the payment arrangements for 
Government nursing homes. 

These were: 

1) issuing of a notice by the Minister listing the Government 
nursing homes; 

2) amendment of the National Health Regulations to 
terminate the old method of defining Government homes; 
and 

3) proclamation of section 7 of the [ Nursing Homes and 
Hostels Amendment Act]. 
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Uncertainty over the exact date on which the [ Community 
Services and Health Amendment Act] would commence made 
this very difficult to arrange administratively. It was 
administratively easier to determine a day for the transition 
from the old provisions to the new without a gap in payments 
occurring. 

The Committee thanks the Minister for this response and records its satisfaction 

that this matter finally appears to have been resolved. 

'Henry VIII' provision 
Oause 10 - proposed new paragraph 45DC(2)(c) 

In Alert Digest No. 10, the Committee noted that clause 10 of the (then) Bill 

proposed to insert two new sections into the National Health Act 1953. The 

proposed new sections related to the provision to the public of information about 

approved nursing homes. They provided for release of the following information: 

(a) details of action taken by the Minister, whether before or 
after the commencement of this section, in relation to the 
nursing home under section 40AA, 40AD, 43A, 44, 44A, 
45A, 45E or 45EA; 

(b) details of any action the Minister intends to take in 
relation to the nursing home under section 40AA, 40AD, 
43A, 44, 44A, 45A, 45E or 45EA; 

(c) such other information (if any) as is specified in the 
regulations. 

The Committee indicated that paragraph (c) was what it would generally consider 

to be a 'Henry VIII' clause, as it would allow the range of information which could 

be made available to the public pursuant to the primary legislation to be, in effect, 

amended by subordinate legislation. 
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The Committee drew Senators' attention to the provision, as it might have been 

considered an inappropriate delegation of legislative power, in breach of principle 

l(a)(iv) of the Committee's terms of reference. 

The Minister responded as follows: 

This section is intended to provide for release of information 
concerning action taken, or intended, to close down a nursing 
home, suspend an approval, or vary the conditions of approval 
of a home. 

It is intended to be used in situations where standards of care 
are so poor that the health and welfare of frail aged residents 
is threatened. Release of information is crucial to being able to 
transfer these residents to other accommodation. 

It is not possible to predict exactly which information has to be 
released to enable residents' welfare to be protected. Often a 
very quick decision has to be made in these circumstances. The 
use of regulations, which are disallowable by the Parliament, 
enable fast, decisive action to be taken when necessary to 
protect frail aged residents of nursing homes. I am not aware 
of any other legislative procedure which would enable the 
taking of such immediate action to protect such frail aged 
residents. 

The Committee thanks the Minister for this response. 

Fee for release of ioformation 
Cause 32 - proposed new subsections 61(8A) aod (8B) 

In Alert Digest No. 10, the Committee noted that clause 32 of the (then) Bill 

proposes to add three new subsections to section 61 of the Therapeutic Goods Act 

1989. The Committee noted that the proposed new subsections 61(8A) and (8B) 

would allow the Governor-General (acting on the advice of the Executive Council) 

lo make regulations providingfor the charging of fees in relation to applications for 
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information pursuant to subsection 61(6) of the Act. The Committee noted that 

provision was also made for the payment of deposits in relation to such 

applications. The Committee also noted that there was no limit in the proposed 

new subsections on the level of fee which the regulations could set. The Committee 

suggested that this may have been considered a matter which, without some sort 

of upper limit, should not be left to the regulations. 

Accordingly, the Committee drew Senators' attention to the clause, as it may have 

been considered an inappropriate delegation of legislative power, in breach of 

principle l(a)(iv) of the Committee's terms of reference. 

The Minister responded as follows: 

The Committee has also noted that the (Community Services 
and Health Amendment Act] inserts provisions in the 
Therapeutic Goods Act (TG Act) to allow regulations to be 
made providing for the charging of fees in relation to 
applications for information pursuant to subsection 61(6) of the 
TG Act. The Committee commented that the amendments did 
not contain a limit on the level of fee which the regulations 
could set. 

I wish to assure the Committee that these amendments were 
made only to enable the Therapeutic Goods Administration to 
recover costs for processing applications for information, by 
setting fees identical to those that are charged under the 
Freedom of Information Act 1982 for processing the release of 
comparable documents or information. 

The Committee thanks the Minister for this response and notes his assurance 

concerning the level of fees that will be set. 

The Committee notes that, while the Minister's responses on this (now) Act have 

been most informative, they have been provided almost four months after the 

legislation has been passed. Clearly, if the information had been provided prior to 
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the legislation being passed, the debate on the matters raised by the Committee 

could have been more informed. 
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CONSTITUTION ALTERATION (ALTERATIONS OFIBE CONSTITIITION 
ON TIIE INmATIVE OF THE ELECI'ORS} 1990 

This Bill was introduced into the House of Representatives on 11 October 1990 by 

Mr Mack as a Private Member's Bill. 

The Bill proposes to alter the Constitution by allowing electors to propose an 

alteration and have that proposal decided at the time of a general election. Further, 

the Bill intends to minimise costs to the taxpayer: 

by presenting the proposal only at a general election; 

providing checks and balances to ensure that the procedure is 

not hindered; and 

giving electors options on how to proceed when presenting a 

proposal. 

The Committee dealt with the Bill in Alert Digest No. 8 of 1990, in which it made 

various comments. Mr Mack responded to those comments in a letter dated 

25 October J 990. However, the Committee has not reported on the Bill to date 

because it has not been introduced into the Senate. 

The Bill was removed from the House of Representatives Notice Paper on 1 J April 

1991, pursuant to Sessional Order 1048. However, since Mr Mack's response may 

still be of interest to Senators, a copy of the letter is attached to this report. 

Relevant parts of the response are also discussed below. 
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General comment 

In Alert Digest No. 8 of 1990, the Committee noted that the Bill contained several 

(apparent) errors. First, the Committee noted that the word 'Act' was omitted from 

clause 1 of the Bill and, consequently, from the short title. Second, the Committee 

noted that the headings on pages 3, 5, 7, 9, 11 and 13 refer to '1980' instead of 

'1990'. Finally, the Committee noted that, as the relevant provisions in the 

Constitution are presently set out, there might be some difficulty in identifying 

paragraphs 3, 4, 5 and 6 of section 128 in proposed new section 129(24). The 

Committee suggested that, similarly, difficulties might be encountered in identifying 

paragraphs 5 and 6 of section 128 in proposed new section 130. 

In relation to the omission of the word 'Act' from clause l of the Bill, Mr Mack 

responded as follows: 

The omission of the word 'Act' from clause l of the bill and 
consequently from the short title was not an error. I refer you 
to Browning's 'House of Representatives Practice' at page 34 
where the following statement is made: 

The short title of a bill proposing to alter the 
Constitution, in contradistinction to all other bills, 
does not contain the word 'Act' during its various 
stages ... While the proposed law is converted to an 
'Act' after approval at referendum and at the point 
of assent, in a technical sense it is strictly a 
constitutional alteration and its short title remains 
unchanged. 

The Committee thanks Mr Mack for this response. The Committee has been 

supplied with some further material on this subject which may also be of 

information to Senators. In a letter to Mr Ian Cochran, Clerk-Assistant (Table), 

House of Representatives, dated 11 December 1990, Mr Ian Turnbull QC, First 

Parliamentary Counsel, said this: 
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I made inquiries from Archives, and discovered to my surprise 
that the Attorney-General's Department (which of course 
incorporated the Division of the Parliamentary Draftsman) 
seems to have kept very few files on Constitution Alteration 
Bills. I found nothing directly on the point in those files that I 
was able to locate. 

However, the file of the Constitution Alteration (Senate 
Elections) 1906 (Act No. 1, 1907) throws some light on the 
subject. 

In the first draft, written in longhand, the short title was a 
follows: 

This Act may be cited as the Constitution 
Amendment Act 1906. 

This was changed (also in longhand) to: 

This Act may be cited as the First Amendment 
(Senate Elections)'. 

(Note -

1. No earlier Constitution Alteration Bill had been 
submitted to the electors. 

2. No year was added at the end of this title at this point. 

A further change was made 3 days later, so that the short 
title then read: 

This Act may be cited as the Constitution 
Alteration (Senate Elections) 1907. 

3. The year [shown] was 1907, yet the draft was dated 31 
July 1906. It appears that at some later stage the 
[reference to the] year was changed to 1906, as it so 
appears in Act No. 1, 1907.) 

The original draft, and the later changes, all appeared to be in 
Sir Robert Garran's handwriting. You will recall that he was 
both the Parliamentary Draftsman and the Secretary to the 
Attorney-General's Department. 

It seems fairly clear from the changes that, after the first draft, 
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Sir Robert changed the short title to indicate that the law was 
different from an ordinary Act passed by the Parliament. 

In my view there is merit in this approach. Whatever may be 
the true nature of a Constitution Alteration, it is not an Act of 
the Parliament in the ordinary sense. It has the same force as 
the Constitution, and cannot be repealed or amended by the 
Parliament. 

The Committee thanks Mr Turnbull (and Mr Cochran) for passing on this 

fascinating background material on Constitution Alterations. 

As to the reference to '1980' instead of '1990', Mr Mack advised: 

The reference to '1980' instead of '1990' on pages 3, 5, 7, 9, 11, 
and 13 of the introduced print of the bill was corrected in the 
House of Representatives headed print available at the second 
reading. 

In relation to the possible difficulties regarding section 128, Mr Mack responded 

as follows: 

Your Committee commented on possible difficulties in 
identifying paragraphs 3, 4, 5, and 6 of section 128 of the 
Constitution because of the manner in which they are referred 
to in proposed new sections 12(24) and 130 of my bill. I take 
this to be a concern at th lack of parentheses in the references 
to those paragraphs of section 128 of the Constitution as they 
appear in proposed new sections 129(24) and 130(5). Again, 
this was a defect of the introduced print of the bill which was 
corrected in the House of Representatives headed print 
available at second reading. 

The Committee thanks Mr Mack for his response on these matters. While the 

Committee accepts the explanations given, it should be remembered that the 

Committee's scrutiny is based on the introduction copy ( or 'unheaded print') of a 

bill, which contained the errors and difficulties referred to. 
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CRIMF.S (BRIBERY AND CORRUPTION) AMENDMENT BUL 1990 

This Bill was introduced into the House of Representatives on 6 December 1990 

by Mr Peacock as a Private Member's Bill. 

The Bill proposes to implement recommendations made by the Committee for the 

Review of Commonwealth Criminal Law in its November 1990 report. Its provisions 

include the modernising of Commonwealth criminal law relating to bribery and 

corruption of judicial officers, parliamentarians and public servants. 

The Committee dealt with the Bill in Alert Digest No. 13 of 1990, in which it made 

various comments. Mr Peacock responded to those comments in a letter dated 13 

December 1990. However, the Committee has not reported on the Bill to date 

because it has not been introduced into the Senate. 

The Bill was removed from the House of Representatives Notice Paperon 16 May 

1991, pursuant to Sessional Order 104B. However, since Mr Peacock's response 

may still be of interest to Senators, a copy of the letter is attached to this report. 

Relevant parts of the response are also discussed below. 

Reversal of the onus of proof 
Proposed new sub.sections 43(2), 44(2), 55(4) and 59(3) 

In Alert Digest No. 13 of 1990, the Committee noted that proposed new subsection 

43(1) would, if enacted, make it an offence for a person who knows an offence has 

been committed to impede intentionally the apprehension, prosecution or 

conviction of the person who committed the offence. In particular, it would be an 

offence for a person to make a threat or give a benefit to another person in order 
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to induce them to either withhold information or provide information which the 

person giving the information knows to be false. Similarly, it would be an offence 

to receive or agree to receive a benefit in return for either withholding information 

or giving information known to be false. 

Pursuant to proposed new subsection 43(2), if a person is charged with an offence 

under subsection (1) which involves the receipt of a benefit, it is a defence if the 

defendant proves that the benefit amounted only to the making good of any loss 

or injury caused by the original offence (ie the offence to which the 'inducement' 

relates). Similarly, it is a defence if the person proves that the benefit was only 

reasonable compensation for any loss or injury caused by the offence. 

The Committee noted that by requiring the person charged, in effect, to prove that 

a benefit is not an inducement but compensation for loss or injury suffered,. the 

proposed new subsection 43(2) reverses the onus of proof. The Committee noted 

that it is ordinarily incumbent on the prosecution to prove the elements of an 

offence. The Committee suggested that, in this case, the proposed new subsection 

would appear to excuse the prosecution, in certain circumstances, from proving that 

a payment was, in fact, an inducement. 

The Committee noted that proposed new subsection 44(1), if enacted, would make 

it an offence to ask for, receive or obtain or to agree to receive or obtain a benefit 

in return for concealing the commission of an offence, frustrating the prosecution 

of an offence (by withholding information or otherwise) or providing false 

information about an offence. Pursuant to proposed new subsection 44(2), it is a 

defence to an offence under subsection (1) ifa person can prove that a benefit was 

the making good of a loss or injury or reasonable compensation for a loss or injury 

caused by the original offence. The Committee noted that the onus would be on the 

defendant to provide this, however. 
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The Committee noted that proposed new subsection 55(1) would, if enacted, make 

it an offence for a current or former Commonwealth officer to ask for, receive or 

obtain or to agree to receive or obtain a benefit as a reward or inducement for any 

act performed in their capacity as an officer. Pursuant to proposed new subsection 

55(4), if in a prosecution for an offence under subsection (1) 'it appears that the 

receipt of the benefit ... would be likely to have influenced the officer to act 

contrary to his or her duty', then, 'in the absence of evidence to the contrary', the 

benefit is to be taken to be an inducement for performing the act to which the 

offence relates. The Committee noted that it would be incumbent on the defendant 

to adduce evidence to the contrary. The Committee suggested that, in that sense, 

there appeared to be a reversal of the onus of proof. 

Finally, the Committee noted that proposed new subsection 59(1) would, if enacted, 

make it an offence for a member or a former member of the Parliament to ask for, 

receive or obtain a benefit as a reward or inducement for any act performed in 

their capacity as a member. Similarly, pursuant to proposed subsection 59(4), the 

receipt of a benefit is assumed, in the absence of evidence to the contrary, to be 

an inducement for performing the act to which the offence relates. The Committee 

suggested that, as with the provisions discussed above, there would appear to be a 

reversal of the onus of proof. 

Each of the proposed new subsections referred to above appeared to involve a 

reversal of the onus of proof. Accordingly, they were drawn to Senators' attention 

as they may have been considered to trespass unduly on personal rights and 

liberties, in breach of principle l(a)(i) of the Committee's terms of reference. 

Mr Peacock responded as follows: 

The factual matters referred to in those subsections, whilst 
being essential elements of the offences, are matters that 
ordinarily will be within the knowledge of the defendant. Thus, 
it would be difficult for the prosecution to present evidence of 
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them. It is appropriate in this type of situation that the 
evidential burden of proof shift to the defendant. 

However, the prosecution would not be entirely absolved from 
producing some evidence of those facts. Jordan C.J. in De Gioa 
v. Darling Island Stevedorine & Lighterage Co. Ltd (1941) 
42.S.R. (N.S.W.) 1 at 4 noted that an exception to the ordinary 
rule regarding the burden of proof exists where: 

... some of the facts essential to the plaintiffs case 
are peculiarly within the knowledge of the 
defendant, and it is, in the nature of things, difficult 
for the plaintiff to produce evidence of them. Such 
a state of things does not absolve the plaintiff from 
adducing some evidence of those facts; but where it 
exists it is legitimate for the trial judge to hold that 
very slight evidence pointing to their existence may 
be treated as sufficient to justify a jury in holding 
that they do exist if, but only if, there is no 
explanation of that evidence by the defendant. 

Furthermore, in this type of situation the defendant can 
discharge the burden by bringing sufficient evidence to satisfy 
the tribunal of fact on the balance of probabilities. 

Similar statements in the context of criminal cases can be found 
in Francis v. Flood (1978] 1 N.S.W. LR. 113 and R. v. Garnet­
Thomas (1974] 1 N.S.W. LR. 702. 

Although I appreciate that any legislation which alters the 
ordinary rule as to the onus of proof ought be a matter of 
concern, in all the circumstances I am of the view that the 
reversal contained in these subsections is justified. 

The Committee thanks Mr Peacock for his response and for his assistance with the 
Bill: 

- 468 -



HEALTII IEGJSLATION (PHARMACEUI'ICALBENEFI1S)AMENDMENI' 
ACJ'1991 

The Bill for this Act was introduced into the House of Representatives on 30 May 

1991 by the Minister for Community Seivices and Health. 

The Act amends the Health Insurance Commission Act 1973 and the National 

Health Act 1953, in order to streamline the administration of the Pharmaceutical 

Benefits Scheme. 

The Committee dealt with the Bill in Alert Digest No. 10 of 1991, in which it made 

various comments. The Minister for Health, Housing and Community Services 

responded to those comments in a letter dated 14 October 1991. A copy of that 

letter is attached' to this report. Though the Committee notes that the Bill was 

assented to on 27 June 1991, the Minister's response may nevertheless be of 

interest to Senators. Relevant parts of the response are therefore discussed below. 

Retrospectivity 
Subclauses 2(2) and (3) 

In Alert Digest No. 10, the Committee noted that subclause 2(2) of the (then) Bill 

provided that subclause 10(1) was to be taken to have commenced on l January 

1991. The Committee noted that the amendments proposed by subclause 10(1) 

appeared to be beneficial to persons other than the Commonwealth (though the 

Explanatory Memorandum gave no indication of this). Accordingly the Committee 

made no further comment on the subclause. 

The Minister has confirmed that this is the case. 
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The Committee noted that subclause 2(3) provided that certain other provisions 

were to commence on 1 July 1991. The Committee noted that, depending on (if 

and) when the Bill was passed, this might also involve a degree of retrospective 

operation. 

The Minister has noted that, given that the Act received the Royal Assent on 27 

June 1991, no retrospective operation was involved. 

Provision of information by 'relevant authorities' 
Clause 4 - proposed new paragraph 8D(3)(b) 

In Alert Digest No. 10, the Committee noted that clause 4 of the Bill proposed to 

insert a new section 8D into the Health Insurance Commission Act 1973. The 

Committee noted that that new section dealt with the provision of computer 

facilities and the programming of the Health Insurance Commission's computer 

system. The Committee noted that proposed new paragraph 8D(3)(b) provided: 

[F]or the purpose of carrying out the function referred to in 
paragraph (a), [ie 'ensuring that the Commission's computer 
system is appropriately programmed to supply status 
information to persons accessing the system through dedicated 
computer facilities and to no other persons'] [the Commission 
may obtain] from the relevant authority the requisite 
information about each person: 

(i) to whom or in respect of whom there is payable a 
pension, allowance or other benefit under the Social 
Security Act 1991 or the Veterans' Entitlements Act 
1986; and 

(ii) who is, because he or she is entitled to that pension, 
allowance or benefit, a concessional beneficiary 
(within the meaning of Part VII of the National 
Health Act 1953) or a pensioner for the purposes of 
that Act. 
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The Commission is also to revise and keep up to date such information. 

The Committee noted that this provision, if enacted, would appear to authorise the 

exchange of certain information held on individuals. The Committee indicated that 

though this exchange of information would, presumably, be subject to both the 

relevant secrecy and confidentiality provisions of the Acts mentioned, as well as any 

relevant provisions of the Privacy Act 1988, it was concerned that this clause might 

also facilitate the exchange of personal information. The Committee suggested that, 

as such, it might be considered an undue trespass on personal rights and liberties, 

in breach of principle l(a)(i) of the Committee's terms of reference. The 

Committee indicated that it would, therefore, appreciate some further information 

from the Minister on both the need for the amendment and the kind of information 

which might be sought. 

The Minister responded as follows: 

The term 'requisite information', used in paragraph 8D(3)(b) of 
the Health Insurance Commission Act 1973, is defined in 
subsection 80(1) of that Act. The definition lists the 
information to be supplied by the Departments of Social 
Security and Veterans' Affairs to the Health Insurance 
Commission. 

This information is required by the Health Insurance 
Commission so that it can accurately assess patients' 
entitlements under the Pharmaceutical Benefits Scheme and to 
enable it to program its computer facilities to supply 'status 
information' on request to approved suppliers. 

The term 'status information' is defined in subsection 84(1) of 
the National Health Act 1953. It is far more limited [than] the 
[definition ot] 'requisite information', simply being a statement 
of the level of benefit to which a person is entitled under the 
Pharmaceutical Benefits Scheme, ie, information that the 
person is~ 

entitled to benefits free of charge; or 
entitled to benefits at the concessional rate; or 
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entitled to benefits at the general rate; or 
not recorded as an 'eligible person' within the 
meaning of the Health Insurance Act 1973. 

The transfer of the 'requisite information' from the two 
Departments to the Health Insurance Commission is indeed 
subject to the relevant secrecy and confidentiality provisions of 
the Social Security Act 1991 and the Veterans' Entitlements Act 
1986 as well as relevant provisions of the Privacy Act 1988. The 
matter has also been the subject of extensive consultation with 
the Privacy Commissioner who has approved in principle the 
arrangements for the transfer of the information, subject to the 
safeguards contained in the [ Health Legislation (Pharmaceutical 
Benefits) Amendment Act 1991]. 

The Committee thanks the Minister for this response. 

The Committee notes that, while the Minister's responses on this (now) Act have 

been most informative, they have been provided almost four months after the 

legislation has been passed. Clearly, if the information had been provided prior to 

the legislation being passed, the debate on the matters raised by the Committee 

could have been more informed. 
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THF.RAPEUI'IC GOODS (aIARGES) AMENDMENT ACF 1991 

The Bill for this Act was introduced into the House of Representatives on 30 May 

1991 by the Minister for Community Services and Health. 

The Act amends the Therapeutic Goads (Charges)Act 1989, to reflect amendments 

made to the Therapeutic Goads Act 1989 by the Community Services and Health 

Legislation Amendment Bill 1991. Primarily, the amendments concern the 

continuing application of a single set of annual registration or listing charges to a 

'group' of therapeutic goods included in the Australian Register of Therapeutic 

Goods. 

The Committee dealt with the Bill in Alert Digest No. 10 of 1991, in which it made 

various comments. The Minister for Health, Housing and Community Services 

responded to those comments in a letter dated 14 October 1991. Though the 

Committee notes that the Bill was assented to on 26 June 1991, the Minister's 

response may nevertheless be of interest to Senators. A copy of that letter is 

therefore attached to this report. Relevant parts of the response are also discussed 

below. 

Fixing charges by regulation 
Qause 3 - proposed new subsection 4(1A) 

In Alert Digest No. JO, the Committee noted that clause 3 of the (then) Bill 

proposed to insert a new subsection 4(1a) into the Therapeutic Goods (Charges) 

Act 1989. That new subsection would allow the application of a charge (by 

regulation) in relation to 'grouped' therapeutic goods. The Committee noted that 

there was no limit as to t.he level of any such charge. As a result, the Committee 
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suggested that this may not be an appropriate matter to be left to the regulations. 

The Committee noted that in its Eighteenth Report of 1989 it made similar 

comments in relation to clause 4 of the (then) Therapeutic Goods (Charges) Bill 

1989. Accordingly, the Committee drew attention to the clause, as it may have been 

considered an inappropriate delegation of legislative power, in breach of principle 

l(a)(iv) of the Committee's terms of reference. 

The Minister responded as follows: 

The level of charges prescribed by regulations is set following 
consultation with industry through the Industry and 
Government Consultative Committee. That Committee was 
established by the Minister for Aged, Family and Health 
Services as an informal forum through which consultation could 
take place. Membership of the Committee includes 
representatives of the four major industry associations, the 
Department of Industry, Technology and Commerce and the 
Department of Finance. The terms of reference allow the 
Committee to consult on a range of regulatory matters, 
including the level of charges and fees that should apply under 
the Therapeutic Goods legislation. Through the Committee the 
views of the industry are always canvassed before action is 
taken to change the level of charges under the Therapeutic 
Goods (Charges) Act or fees under the Therapeutic Goods Act. 

The Committee thanks the Minister for this response. 

The Committee notes that, while the Minister's responses on this (now) Act have 

been most informative, they have been provided almost four months after the 

legislation has been passed. Clearly, if the information had been provided prior to 

the legislation being passed, the debate on the matters raised by the Committee 

could have been more informed; .· . - r / 

~<?-z~:;;one/ 
~ .-- (Oiairman) 
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DEPUTY PRIME MINISTER AND 

RECEIVED 

15 OCT 1991 ,.,. .... ... .,,. ..::.:, ... .,.i'i. 
MINISTER FOR HEALTH. HOUSING AND COMMCNITY SERVICES 

Senator B. Cooney 
Chairman 
Senate standing committee for 

the Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

166\ 1~0 ~ I 

Parliamcn1Hou..e 
CANBERRA ACT 2600 

Telephone: (061 277 7MUI 
Farnmile· (06) 273 41!6 

I refer to the Committee's comments on the Community Services and 
Health Legislation Amendment Bill 1991, the Health Legislation 
(Pharmaceutical Benefits) Amendment Bill 1991 and the Therapeutic 
Goods (Charges) Amendment Bill 1991, contained in the Scrutiny of 
Bills Alert Digest No. 10 of 1991 dated 5 June 1991. 

I apologise for the delay in this reply to the Committee, I 
should note that each of these bills have now become Acts, and 
have therefore referred to them as Acts in my reply to the 
committee, which is set out below. 

communit Services and Health Le islation Amendment Act 1991 (the 
CS&H Amen ment Act). 

The Committee expressed concern that the commencement of section 
14 of the Act was, by virtue of subsection 2(2), effectively open 
ended, as it commenced on the date of proclamation of section 7 
of the Nursing Homes and Hostels Legislation Amendment Act 1986. 
(the NHH Amendment Act). 

The Committee was also concerned to ensure that the amendment 
should commence as soon as possible. 

Section 7 of the NHH Amendment Act has now been proclaimed, It, 
and consequentially section 14 of the CS&H Amendment Act, 
commenced on l August 1991. 

Section 14 had an open ended commencement date because several 
steps had to be taken simultaneously to give effect to the 
provision without a gap in the payment arrangements for 
Government nursing homes. 

These were: 

1) issuing of a notice by the Minister listing the 
Government nursing homes; 
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2) amendment of the National Health Regulations to terminate 
the old method of defining Government homes; and 

3) proclamation of section 7 of the NHH Amendment Act 1986. 

Uncertainty over the exact date on which the CS&H Amendment Act 
would commence made this very difficult to arrange 
administratively. It was administratively easier to determine a 
day for the transition from the old provisions to the new without 
a gap in payments occurring. 

The Committee commented on section 10 of the CS&H Amendment Act, 
which, inter alia, inserts a new paragraph 45DC(2)(c). The 
committee commented that this paragraph would allow the range of 
information about approved nursing homes which, pursuant to the 
National Health Act as amended by the CS&H Amendment Act, could 
be released to the public to subsequently be amended by 
Regulation. The Committee was concerned that this amendment 
would allow subordinate legislation to broaden provisions which 
have been specifically circumscribed in the primary legislation. 

This section is intended to provide for release of information 
concerning action taken, or intended, to close down a nursing 
home, suspend an approval, or vary the conditions of approval of 
a home. 

It is intended to be used in situations where standards of care 
are so poor that the health and welfare of frail aged residents 
is threatened. Release of information is crucial to being able 
to transfer these residents to other accommodation. 

It is not possible to predict exactly which information has to be 
released to enable residents• welfare to be protected. Often a 
very quick decision has to be made in these circumstances. The 
use of regulations, which are disallowable by the Parliament, 
enables fast, decisive action to be taken when necessary to 
protect frail aged residents of nursing homes. I am not aware of 
any other legislative procedure which would enable the taking of 
such immediate action to protect such frail aged residents. 

The Committee has also noted that the CS&H Amendment Act inserts 
provisions in the Therapeutic Goods Act (TG Act) to allow 
regulations to be made providing for the charging of fees in 
relation to applications for information pursuant to subsection 
61(6) of the TG Act. The Committee commented that the amendments 
did not contain a limit on the level of fee which the regulations 
could set. 

I wish to assure the Committee that these amendments were made 
only to enable the Therapeutic Goods Administration to recover 
costs for processing applications for information, by setting 
fees identical to those that are changed under the Freedom of 
Information Act 1982 for processing the release of comparable 
documents or information. 
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Health Legislation (Pharmaceutical Benefits) Amendment Act 1991 
( the PB Amendment Act). 

The Committee noted that subsection 2(2)"of the PB Amendment Act 
provides for the retrospective commencement of subsection 10 ( 1), 
The Committee is correct in commenting that the amendments 
contained in subsection 10(1) are beneficial to persons other 
than the Commonweal th. 

The Committee also noted that subsection 2(3) provided for 
certain other provisions to commence on 1 July 1991. The PB 
Amendment Act received Royal Assent on 27 June 1991, therefore 
the question of retrospectivity in relation to those amendments 
did not arise. 

The Committee has also commented on section 4 of the PB Amendment 
Act which inserts a new section SD into the Health Insurance 
Commission Act 1973. The Committee is concerned that the new 
section would appear to authorise the exchange of certain 
information held on individuals and might facilitate the exchange 
of personal information. The Committee has asked me for further 
information on both the need for this amendment and the kind of 
information that might be sought. 

The term "requisite information", used in paragraph 8D(3)(b) of 
the Health Insurance Commission Act 1973, is defined in 
subsection 8D(l) of that Act. The definition lists the 
information to be supplied by the Departments of Social Security 
and Veterans• Affairs to the Health Insurance Commission. 

This information is required by the Health Insurance Commission 
so that it can accurately assess patients' entitlements under the 
Pharmaceutical Benefits Scheme and to enable it to program its 
computer facilities to supply "status information" on request to 
approved suppliers. 

The term "status information" is defined in subsection 84(1) of 
the National Health Act 1953. It is far more limited that the 
•requisite information•, simply being a statement of the level of 
benefit to which a person is entitled under the Pharmaceutical 
Benefits Scheme, i.e., information that the person is -

entitled to benefits free of charge; or 
entitled to benefits at the concessional rate; or 
entitled to benefits at the general rate; or 
not recorded as an "eligible person• within the meaning 
of the Health Insurance Act 1973. 
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The transfer of the "requisite information• from the two 
Departments to the Health Insurance Commission is indeed subject 
to the relevant secrecy and confidentiality provisions of the 
Social Security Act 1991 and the Veterans' Entitlements Act 1986 
as well as relevant provisions of the Privacy Act 1988. The 
matter has also been the subject of extensive consultation with 
the Privacy Commissioner who has approved in principle the 
arrangements for the transfer of the information, subject to the 
safeguards contained in the PB Amendment Act. 

Therapeutic Goods (Charges) Amendment Act 1991. (TG (Charges) 
Amendment Act). 

The Committee has expressed concerns that section 4 of the 
TG (Charges) Amendment Act inserts a new provision in the 
Therapeutic Goods (Charges) Act to allow for the application of 
charges (by regulation) for "grouped" therapeutic goods with no 
limit as to the level of such charges. The Committee's concern 
was that this may not be an appropriate matter to be left to the 
regulations. 

The level of charges prescribed by regulations is set following 
consultation with industry through the Industry and Government 
consultative Committee. That Committee was established by the 
Minister for Aged, Family and Health Services as an informal 
forum through which consul tat ion could take place. Membership of 
the Committee includes representatives of the four major industry 
associations, the Department of Industry, Technology and Co111111erce 
and the Department of Finance. The terms of reference allow the 
committee to consult on a range of regulatory matters, including 
the level of charges and fees that should apply under the 
Therapeutic Goods legislation. Through the Committee the views 
of the industry are always canvassed before action is taken to 
change the level of charges under the Therapeutic Goods (Charges) 
Act or fees under the Therapeutic Goods Act. 

I trust the above comments address the Committee's concerns 
regarding these three Acts. 

Yours sincerely 

BRIAN HOWE 
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TED MACK, M,P, 
FCt>EftAL MI!MIER 
NORTH SYDN.llY 

TM1PP 

Af'L1A1 .. e:N 1 0 AJS ALIA 

HOUSE o, RA:;Pf'~SENTATIV~$ 

25th October 1990. 

Senator B. Cooney 
Chairman 
Senate Standing Committee 
for the Scrutiny of Billa 
Parliament House 
CANBERRA P.CT 2600, 

Dear Senn tor Cooney, 

LEVEL J), ~OA7Hr'OJNT 
P.0. IOX •26 
NQIUtf SYD~EY, N.s.w. 20~ 
TEL. (021 9.S.S 2M9 
t"AX.(02)9'9lS)O 

H,,.. 
II NEUTRAL STREF.T 
NORTH SYDNEY, N.s.w. ll)f,(J 
t1:.L,t02)9S5l\17 

I note your Committee's reference at p~ge 12 of the 
"Scrutiny of Bills Alerty Digest• (No. 8 of 1990, 17th 
October) to certain ·apparent errors• in my Constitution 
nlter~tion (l\lterations of tha Constitution on the 
Initiative of the Electors Bill) 1990, 

The omission of the word "Act" from clause l of the bill 
and consequently from the ehort title was not an error. I 
refer you to Browning'• "Houee of Representatives 
Practice• at page 34 where the following wtatement is 
made, 

"~·he short title of 11 bill proposing to alter the 
Constitution, in contradistinction to all other bills, 
does not contain the word 'Act• during its various stages 
, , , While the proposed law is converted to an •Act• after 
approval at referendum and at the point of assent, in a 
technical sense it is strictly a constitutional 
alteration and its short title rem11ins unchanged. " 

The reference to '1980' instead of '1990' on pages 3, 5, 
7 1 9 1 11 1 and 13 of the introduced print of the bill wae 
corrected in the House of Representatives headed print 
available at the second reading. 

Your committee commented on possible difficulties in 
identifying paragraphs 3, 4 1 5, and 6 of section 128 of 
the Constitution because of the manner in which they are 
referred to in proposed new sections 129(24) and 130 o! 
my bill. I take this to be a concern at the lack of 
parentheses in the references to those paragraphs of 
section 128 of the Constitution as they appear in 
proposed new sections 129(24) and 130(5), Again, thia was 
a defect of the introduced print of the bill which was 
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corrected in the ttouae of Representatives headed print 
available at second readin9, 

In accordance with what I understand to be previous 
practice of the Co111111ittee, it would be appreciated if you 
could arrange for my response to appear in the next issue 
of the •scrutiny of Bille Alert Digest•. 

I appreciate the Committee'• intere•t in my bill, 

Your• aincerely, 

TEO MACK, 
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PARll/.t.l'[•II t!(lllSI 
r/lN/ilPW. A, 1 ,,,,r,1, 

PARLIAMCtJT OF AUSTRALIA 

HCIUSC or r~CPRCSCNTt.. ... lVt~ ~[.t U1f,1 ,'IIM1lll zr7,14,•, 
fA.X ,,,,,,;,,I 4,1111, 

HON, ANDREW PEACOCK, M.P. 
MC"-'L'ICf.' f • ,~ KOOVONh 

RECEIVED 

H DEC 1990 

•.OMt.' •iv,rJ,.11• r:,f.'u/,f.l'L',' '•1 
o1rin r. ''Jr,r-1••, ~. • 1·1 r · 

~'>t1At,rw At"'OkN[ V •,f'>JCI.J',. 
c.,,,i,.r.,r.,w M 'll'STE:R FOR Jl,•,TJl'..l 

ASP/SG/GM D:1312 

Dear Senator Cooney, 

l,'t11 .. ,,1F<tlL './1• J(1•1•, 
'l.'..l '11,fJi'•J;>',c'I 

13 December 1990 

The Secretary to the Senate Standing Committee for the 
Scrutiny of Bills has drawn to my attention comments on the 
Crimes (Bribery and Corruption) Amendment Bill 1990 contained 
in the Scrutiny of Bills Alert Digest No. 13. 

A concern has been expressed that proposed subsections 
43(2), 44(2), 55(4) and 59(3) may have the effect of reversing 
the onus of proof by requiring a defendant to lead evidence on 
certain matters by way of exculpation. 

The factual matters referred to in those subsections, 
whilst being essential elements of the offences, are matters 
that ordinarily will be within the knowledge of the, defendant. 
Thus, it would be difficult for the prosecution to present 
evidence of them. It is appropriate in this type of situation 
that the evidential burden of proof shift to the defendant. 

However, the prosecution would not be entirely 
absolved from producing snme evidence of those facts. Jordan 
C.J. in De Gioa v. Darling Island Stevedoring & Lighterage co. 
Ltd (1941) 42. S.R. (N.S.W.) 1 at 4 noted that an exception to 
the ordinary rule regarding the burden of proof exists where: 

" ... some of the facts essential to the 
plaintiff's case are peculiarly within the 
knowledge of the defendant, and it is, in the 
nature of things, difficult for the plaintiff 
to produce evidence of them. Such a state of 
things does not absolve the plaintiff from 
adducing some evidence of those facts; but 
where it exists it is legitimate for the trial 
judge to hold that very slight evidence 
pointing to their existence may be· treated as 
sufficient to justify a jury in holding that 
they do exist if, but only if, there is no 
explanation of that evidence by the 
defendant." 
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Furthermore, in this type of situation the defendant 
can discharge the burden by bringing sufficient evidence to 
satisfy the tribunal of fact on the balance of probabilities. 

Similar statements in the context of criminal cases 
can be found in Francis v. Flood [1978] 1 N,S,W, L.R. 113 and 
.B, v, Garnet-Thomas [1974] 1 N.s.w. L.R. 702, 

Although I appreciate that any legislation which 
alters the ordinary rule as to the onus of proof ought be a 
matter of concern,. in all the circumstances I am of the view 
that the reversal contained in these subsections is justified. 

Would you please let me know whether you have any 
queries with respect to the above. 

Senator Barney Cooney, 
Chairman, 
Senate Standing Committee for the 

Scrutiny of Bills, 
Parliament House, 
CANBERRA, ACT 2600 
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dependent upon insufficiently defined 
administrative powers; 

(iii) make such rights,. liberties or obligations unduly 
dependent upon non-reviewable decisions; 

(iv) inappropriately delegate legislative powers; or 

(v) insufficiently subject the exercise of legislative 
power to parliamentary scrutiny. 

(b) The Committee, for the purpose of reporting upon the clauses of a bill 
when. the bill has been introduced into the Senate, may consider any 
proposed Jaw or other document or information available to it, 
notwithstanding that such proposed law, document or information has 
not been presented to the Senate. 



SENATE STANDING COMMITfEE FOR THE SCRUTINY OF BILIS 

SEVENTEENTH REPORT OF 1991 

The Committee has the honour to, present its Seventeenth Report of 1991 to the 

Senate. 

The Committee draws the attention of the Senate to clauses of the following Act and 

Bills which contain provisions that the Committee considers may fall within principles 

l(a)(i) to (v) of Standing Order 24: 

Broadcasting Amendment Act 1991 

Electoral and Referendum Amendment Bill 1991 

Rice Levy Bill 1991 

Special Broadcasting Service Bill 1991 
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BROADCASI'ING AMENDMENT ACT 1991 

The Bill for this Act was introduced into the House of Representatives on 12 

September 1991 by the Minister for Transport and Communications. 

The Act amends the Broadcasting Act 1942 to: 

require that the Australian Broadcasting Tribunal (ABT) be given prior 

written notice of acquisition of interests which may breach ownership 

and control rules of the Act; 

increase the ABT's powers to gather information on the ownership and 

control arrangements for media outlets, in order to assist the ABT in 

determining whether the ownership and control rules of the Act have 

been, or are likely to. be, contravened; and 

strengthen the Federal Court's power to protect licensees and other 

companies and to prevent, or prevent the continuation of, 

contraventions of the ownership and control rules, either on an interim 

basis to enable proposed acquisitions of interests to be appropriately 

investigated or on a more permanent basis. 

The Committee dealt with the Bill in Alert Digest No. 16 of 1991, in which it made 

various comments. The Minister for Transport and Communications responded to 

those comments in a letter dated 14 October 1991. Though the Committee notes that 

the Bill passed the Senate on 17 October 1991, the Minister's response may 

nevertheless be of interest to Senators. A copy of that letter is, therefore, attached 

to this report. Relevant parts of the response are also discussed below. 
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'Herny VID' clauses 
aauses 5 and 6 - proposed new sections 90HC and 92EC 

In Alert Digest No. 16, the Committee noted that clause 5 of the (then) Bill 

proposed to insert new sections 90HA, 90HB and 90HC into the Broadcasting Act 

1942. The Committee noted that proposed new section 90HA would, if enacted, 

require a, person who holds, or proposes to acquire, an interest in a commercial 

radio licence that may contravene the Broadcasting Act to notify the Australian 

Broadcasting Tribunal of that interest. The Committee noted that proposed new 

section 90HB would require the Tribunal to have regard to the 'associates' of a 

person (as defined in proposed section 90HA) in exercising its powers under the 

section. The Committee also noted, however, that proposed section 90HC would 

allow the Tribunal to disregard certain classes of associates for the purposes of 

proposed sections 90HA and 90HB. It provides: 

Exempt classes of associates 
90HC(l) The Tribunal may, by notice published in the Gazette, 

determine that a specified class of associates is to be disregarded for 
the purposes of sections 90HA and 90HB. 

(2) The Tribunal may only make such a determination if it 
is satisfied that the interests that are or may be held by that class of 
associates are not like to contribute to contraventions of this Part by 
persons with whom they are associated. 

(3) A determination is a disallowable instrument for the 
purposes of section 46A of the Acts Interprewtion Act 1901. 

The Committee indicated that this was what it would generally consider to be a 

'Henry VIII' clause, as it would allow the Tribunal to, in effect, alter the definition 

of 'associates' set out in proposed new section 90HA. It would, therefore, allow the 

effect of the primary legislation to be altered by a determination of the Tribunal. 
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The Committee noted that, by way of explanation for this provision, the Explanatory 

Memorandum stated: 

This provision will allow the ABT the flexibility to exclude persons with 
interests of minimal concern. When the ABT exercises this power, the 
instrument will be tabled in, and is subject to disallowance by either 
House of Parliament. 

The Committee noted that, similarly, proposed new section 93EC provided that 

certain classes of 'associates' may be disregarded for the purposes of proposed new 

sections 92EA and 92EB, which would require persons who hold or propose to 

acquire certain interests in a commercial television licence to notify the Tribunal. 

These classes of interests could be disregarded on the determination of the ABT. 

Such a determination would be a disallowable instrument for the purposes of the 

Acts Interpretation Act 1901. 

Two aspects of these provisions caused the Committee concern. The first was the 

fact that they are 'Henry VIII' clauses, to which the Committee maintains an in­

principle objection. The second aspect of concern was that the definition of 

'associates' in proposed new subsections 90HA(10) and 92EA(10) is very wide. The 

Committee noted that proposed new section 90HA(10),. for example, states: 

For the purposes of this section, a person is the associate 
of another person if the first person: 

(a) is related to the other person by blood or marriage; or 
(b) is the de facto spouse of the other person; or 
(c) is related to the de facto spouse of the other person by 

blood or marriage; 
( d) is, or has been, at any time during the past 5 years: 

(i) a partner of the other person; or 
(ii) an employee or employer of the other person; 

or 
(iii) if the other person is a company - an officer of 

that company; or 
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(iv) if the other person is a company holding a 
commercial radio licence or a commercial 
television licence - the holder of interests in 
that company amounting to a prescribed 
interest in that licence; or 

(v) a legal, financial or accounting adviser or 
representative on retainer to the other person 
or one who has acted in that capacity for the 
other person on more than one occasion; or 

(vi) a beneficiary under a trust of which the other 
person is a trustee or a beneficiary; or 

(vii) acting, or intended, accustomed or expected to 
act (whether under an arrangement or 
understanding or not), in accordance with the 
directions, instructions or wishes, or in concern 
with, the other person; or 

(viii) if the other person is a company - a related 
company; or 

(ix) an associate of an associate of the other person 
(including an associate of the other person by 
any other application or applications of this 
subparagraph). 

The Committee indicated that it would appreciate the Minister's advice as to why it 

is necessary for such a wide definition. The Committee also drew Senators' attention 

to the clauses,. as they may have been considered an inappropriate delegation of 

legislative power, in breach of principle l(a)(iv) of the Committee's terms of 

reference. 

The Minister responded as follows: 

As you are aware, the purpose of the Bill is lo ensure that the ABT 
[Australian Broadcasting Tribunal] is in a position to examine both 
actual and proposed acqui.,;itions of prescribed interests in media 
outlets and to seek Federal Court orders to protect the public interest 
in respect of those acquisitions, if necessary. The notification 
requirements are one aspect of those powers, aimed at ensuring that, 
if all other sources of information fail to identify a potential 
contravention of the ownership or control rules of the Act, the person 
proposing to acquire the interest, and any associate of the person, arc 
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required to notify the proposal and existing interests within a time 
frame that will allow the ABT to examine the details, seek further 
information under section 89X and, if necessary, apply to the Court. 

It is important to note that the notification requirement is simply that; 
a notification requirement. 

The actual nature of the rights and wrongs of any acquisition will still 
be determined by the principles set out in the current Act, whereby 
'associates' will only have their interests aggregated if section 89KA of 
the Act applies, ie if they are, in fact, acting together for the purpose 
of establishing control over a media outlet. 

However, the recent history of ownership and control arrangements 
for media outlets demonstrates that the reality of ownership interests 
or control arrangements can be, and often is, buried under contrived 
schemes. In view of the restricted time frame for decisions, it is 
essential that the ABT should have as much relevant information as 
possible, as soon as possible, on which to base a decision to exercise 
its powers. In view of the substantial nature of those powers, it is also 
in the interests of parties to be frank and open with the ABT to 
prevent disruption. of their activities. 

The Minister went on to say: 

Since the obligation is simply to notify, and the inconvenience of that 
must be weighed against a substantial issue of public interest, it is 
reasonable that it should be cast more widely that similar obligations 
under other Acts, which deem associate relationships to create actual 
joint control. This ensures that all aspects of acquisitions likely to 
contravene the Act can be examined by the ABT 10 establish the 
reality of the situation, without relying on legal fictions as· the other 
Acts do. The rights of the people affected arc protected by the 
confidentiality requirements of proposed section 17 AA. 

However, because the definitions of associates arc wide (to ensure that 
the ABT is able to examine all factors likely to be relevant to its 
decision), it is likely that there will be some cases where notice will be 
unlikely to afford useful information to the ABT. The Government has 
no wish for the people concerned to be inconvenienced if the policy 
objectives of the Act would not be served. However, it recognises that, 
as the information will be used for the purposes of the ABT and 
proccs~cd by them, and as the circumstances· require the specific 
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experience of the ABT as the only body able to assess what is or is not 
likely to be relevant, only the ABT can decide when information is not 
required. Proposed sections 90HC and 92EC recognise this fact. 

The Minister concluded by saying: 

I do not share the Secretary's view that those provisions partake in any 
way in the nature of a 'Henry VIII' clause. The ABT is able to exempt 
persons from the obligation to provide it with information, but the 
Parliament retains the ultimate say through its powers of disallowance. 

I consider the amendments to be appropriate, consistent with your 
terms of reference and essential to enable an issue of substantial 
public concern to be addressed effectively and efficiently. 

The Committee thanks the Minister for this detailed response. 

Two points should be noted. First, the Committee reminds the Minister that it is the 

Committee's view that these are 'Henry VIII' clauses, and not that of the Secretary. 

Second, the Committee indicates that it remains of the view that these are 'Henry 

VIII' clauses, as they permit the amendment of the operation of the primary 

legislation by subordinate legislation. 
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EIECfORAL AND REFERENDUM AMENDMENT BllL 1991 

This Bill was introduced into the Senate on 12 September 1991 by the Minister for 

Administrative Services. 

The Bill proposes to enact recommendations made by the Joint Standing Committee 

on Electoral Matters in its Report No 3 (which flowed from its Inquiry into the 

Conduct of the 1987 Federal Election and the 1988 Referendums) not already given 

effect administratively or by regulation. 

The Committee dealt with the Bill in Alert Digest No. 16 of 1991, in which it made 

various comments. The Minister for Administrative Services responded to those 

comments in a letter dated 25 October 1991. A copy of that letter is attached to this 

report. Relevant parts of the response are also discussed below. 

Reversal of the onus of proof / strict liability offence 
Clause 27 - proposed new subsection 339( 4) of tbe OJmmonwealth Electoral Act 
1918 

In Alert Digest No. 16, the Committee noted that clause 27 of the Bill proposes to 

amend section 39 of the Commonwealth Electoral Act 1918, which sets out various 

offences relating to ballot papers. The Committee noted that paragraph 27(l)(c) 

proposes to add three new subsections to section 339. Proposed new subsections (3) 

and (4) provide: 

(3) A person must not: 

(a) make a statement in his or her nomination paper that is false or 
misleading in a material particular; or 
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(b) omit from a statement in his or her nomination paper any 
matter or thing without which the statement is misleading in a 
material particular. 

Penalty: Imprisonment for 6 months. 

(4) In a prosecution of a person for an offence against subsection 
(3), it is a defence if the person proves that he or she: 

(a) did not know; and 
(b) could not reasonably be expected to have known; 

that the statement to which the prosecution relates was false or 
misleading. 

The Committee suggested that these provisions involve a reversal of the onus of 

proof. The Committee noted that while proposed new subsection ( 4) provides a 

statutory defence to an offence (ie that a person did not know and could not 

reasonably be expected to know that a statement was false or misleading) under 

proposed new subsection (3), it places the onus of proving this defence on the 

defendant. The Committee noted that it is generally incumbent on the prosecution 

to prove all the elements of an offence, including matters going to the accused's 

intent to commit an offence and suggested that, as the provision is drafted, the 

offence takes on the appearance of one of strict liability. 

The Committee drew Senators' attention to the clause, as it may be considered to 

trespass unduly on personal rights and liberties, in breach of principle l(a)(i) of the 

Committee1s terms of reference. 

The Minister has responded as follows: 

The creation of such an offence was recommended by the Joint 
Standing Committee on Electoral Matters at paragraph 3.64 of its 
Report No. 3 ('The 1987 Federal Election'). The Committee noted at 
paragraph 3.40 of the Report that the Australian Electoral 
Commission had been advised by the Director of Public Prosecutions 
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that under the law as it stands it would be necessary, in order to 
obtain a conviction of a candidate for making a false statement in his 
or her nomination paper, for the candidate to admit that 'he had 
turned his mind to the question of section 44 (iv) of the Constitution, 
that he had concluded that he was disqualified, and that he 
deliberately signed a declaration to contrary effect'. The DPP noted 
that such a confession was unlikely to be obtained. 

While the creation of strict liability offences is not something to be 
undertaken lightly, there is a strong case for so proceeding in this 
particular context. The recommendation of the Joint Standing 
Committee on Electoral Matters was made against the background of 
the steps which had to be taken in the aftermath of the discovery early 
in 1988 that Mr Robert Wood had been ineligible for election to the 
Senate. The recount of votes which was required to identify the person 
who was properly elected to the Senate position which Mr Wood had 
occupied was a costly process, which in other circumstances could have 
severely disrupted the day-to-day working of the Parliament. Given the 
potential for such disruption, there is a clear case for imposing the 
strictest possible sanctions to discourage persons from approaching the 
nomination process with a reckless disregard for the accuracy of 
statements made in nomination forms. 

The Minister goes on to say: 

The Committee ... also referred in its comment to the fact that under 
proposed subsection 339( 4), a statutory defence will be available to a 
defendant who can. prove that he or she: 

(a) did not know; and 

(b) could not reasonably be expected to have known; 

that the statement to which the prosecution relates was false or 
misleading. 

While the Committee was concerned that this represents a reversal of 
the normal onus of proof, the absence of such a reversal of the onus 
of proof would give rise to the same sorts of evidential problems as 
were noted by the Director of Public Prosecutions in his advice to the 
Australian Elector»! Commission referred to above. 

The Committee thanks the Minister for this response. 
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Rever.aal of the onus of proof 
Clause 42 - proposed new section 140A of the Referendum (Machinery Provisions) 
Act 1984 

In Alert Digest No. 16, the Committee noted that clause 42 of the Bill proposes to 

insert a new section 140A into the Referendum (Machinery Provisions) Act 1984. 

That proposed new section provides: 

In proceedings for an offence against section 45 of this Act [which 
deals with compulsory voting], an averment by the prosecutor 
contained in the information of complaint is taken to be proof of the 
matter averred in the absence of evidence to the contrary. 

The Committee suggested that this is a reversal of the onus of proof, as the provision 

would (if enacted) require a defendant to prove that matters averred to by the 

prosecutor were not, in fact, correct. The Committee noted that, ordinarily, it would 

be incumbent on the prosecution to prove all the matters contained in the averment. 

The Committee indicated thm it strongly disapproves of this type of provision. In 

making this statement, the Committee noted that the Senate Standing Committee 

on Constitutional and Legal Affairs (as it then was), in its influential report entitled 

The burden of proof in criminal proceedings (Parliamentary paper no 319/1982), also 

indicated its disapproval of the use of such provisions. The Committee noted that, 

in that report, the Constitutional and Legal Affairs Committee recommended that 

'[a]s a matter of legislative policy averment provisions should be kept to a minimum.' 

(at para 7.16 of the report). 

The Committee drew Senators• attentibn to the provision, as it may be considered 

to trespass unduly on personal rights and liberties, in breach of principle l(a)(i) of 

the Committee's terms of reference . 
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The Minister has responded as follows: 

The new provision is made necessary by the amendments to section 45 
of the Referendum (Machinery Provisions) Act 1984, which replace 
the current scheme for the enforcement of compulsory voting with a 
'penalty notice' scheme. Under the penalty notice scheme, there will 
be no requirement on voters to provide a statement of their reasons 
for failing to vote, nor will there be an offence of failing to reply to 
notices sent to apparent non-voters. Prosecutions of non-voters who 
do not take either the option of paying the prescribed $20 penalty or 
the option of offering valid and sufficient reasons for failing to vote 
would be impracticable without an averment provision of the type 
proposed, since the prosecution would be unable in any particular case 
to prove the absence of a valid and sufficient reason for the failure to 
vote. The reversal of the onus of proof is in effect required because 
the matters which would be deemed to be proved fall within the 
specific knowledge of the defendant. 

The Committee thanks the Minister for this response. However; for several reasons, 

the Committee retains its concern about the provision. First, the Committee re­

iterates its in-principle objection to the use of such provisions and its belief that their 

use should be kepi to a minimum. 

Second, the Committee notes that, in the Minister's opinion, prosecutions for the 

relevant offences would be 1irnpracticable1 without an averment provision. However, 

the Committee notes that this appears to be largely a result of the penalty notice 

scheme which is to be put in place by the amendments to section 45 of the 

Referendum (Machinery Provisions)Act 198410 which the Minister refers. In other 

words, if the scheme were differently framed, these averments might not he required. 

FinaJJy, the Committee notes that, according to the Minister's response, the 

averments will relate to matters which are 'within the specific knowledge of the 

defendant'. This means that, on the scheme proposed, matters peculiarly within the 

defendant's knowledge are to be deemed to be proved by way of their being averred 

to by the prosecutor. 
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For the reasons referred to above, the Committee continues to draw Senators' 

attention to the provision, as it may be considered to trespass unduly on personal 

rights and liberties, in breach of principle l(a)(i) of the Committee's terms of 

reference. 
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RICE I.EVY BILL 1991 

This Bill was introduced into the House of Representatives on 4 September 1991 by 

the Minister for Primary Industries and Energy. 

The Bill proposes to apply a levy to rice produced in Australia ( and delivered to a 

rice processor) to raise funds for a research and development program. 

The Committee dealt with the Bill in Alert Digest No. 15 of 1991, in which it made 

various comments. The Minister for Primary Industries and Energy responded to 

those comments in a letter dated 30 September 1991. A copy of that letter is 

attached to this report. Relevant parts of the response are also discussed below. 

'Henry Vffi' clause 
Paragraph 3(l)(b) 

In Alert Digest No. 15, the Committee noted that clause 3ofthe Bill sets out various 

definitions for the purposes of the Bill.. 'Leviable rice' is defined in subclause 3(1) as 

rice of a variety that is: 
(a) specified in the Schedule; or 
(b) prescribed by the regulations as leviable rice for the purposes of 

this Act 

The Committee suggested that this means that the definition of 'leviable rice', which 

is of particular imporwnce for the operation of the legislation, could be, in effect, 

amended by regulation. The Committee indicated that, as such, it is an example of 

what the Committee would ordinarily consider to be a 'Henry VIII' clause, as it 

would allow the amendment of primary legislation by subordinate legislation . 
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The Committee drew Senators' attention to the clause as it may be regarded as an 

inappropriate delegation of legislative power, in breach of principle l(a)(iv) of the 

Committee's terms of reference. 

The Minister has responded. as follows: 

The intention of the Bill is to impose a levy on those varieties of rice 
which the industry wishes to be levied for the purpose of funding 
research and development expenditure. The varieties to be levied can 
only be included in regulations on the recommendation of a rice 
industry body. 

The list of rice varieties grown in Australia may vary periodically as 
new varieties are grown and existing varieties cease to be grown. 

The Minister concludes by saying: 

Given the relatively short period of time between industry decisions to 
grow a new variety of rice and its actual production, it was considered 
that amendment of the Schedule by regulation was the most effective 
and efficient way to ensure all relevant varieties of rice were subject 
to the levy. 

The Committee thanks the Minister for this response. 
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SPECIAL BROADCASTING SERVICE BILL 1991 

This BiJI was introduced into the House of Representatives on 12 September 1991 

by the Minister for Transport and Communications. 

The Bill proposes to establish the Special Broadcasting Service (SBS) as a statutory 

authority, setting out the SBS's Charter, structure, powers and responsibilities. 

The Committee dealt with the Bill in Alert Digest No. 16 of 1991, in which it made 

various comments. The Minister for Transport and Communications responded to 

those comments in a letter dated 14 October 1991. A copy of that Jetter is attached 

to this report. Relevant parts of the response are also discussed below. 

Commencement by Proclamation 
Subclause 2(2) 

In Alert Digest No. 16, the Committee noted that clause 53 of the Bill, if enacted, 

would allow the Special Broadcasting Service to engage 'such employees as are 

necessary for the performance of its functions and the exercise of its powers' and to 

determine the terms and conditions of employment of such employees. The 

Committee noted that subclause 2(2) of the Bill provides that clause 53 is to 

commence 'on a day to be fIXed by Proclamation'. 

The Committee suggested that this was contrary to the general rule set out in Office 

of Parliamentary Counsel Drafting Instruction No. 2 of 1989, there is no limit on the 

time within which a Proclamation pursuant to subclause 2(2) must be made. The 

Committee noted that, hy way of explanation, the Explanatory Memorandum states: 
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Until [clause 53} commences, the staff will continue to be employed 
under the Public Service Act 1922 (see clause 52). Clause 81(3) 
requires the SBS to consult with relevant unions before determining 
the new terms and conditions. The staffing provision will commence 
on a date to be proclaimed to allow the SBS time to consult with 
relevant unions and finalise the new arrangements. 

The standard provision requiring commencement within 6 months if 
commencement has not been earlier proclaimed has not been included 
as it is possible that the consultations with the unions will take longer 
than this. The Bill does not, therefore, impose a time limit for the 
commencement of the provision. 

The Committee suggested that, while this explanation is, on its face, perfectly 

reasonable, it is nevertheless preferable to limit the time within which a Proclamation 

must be made. The Committee suggested that, if six months is not sufficient time, 

then perhaps a 12 month period ( or some other period) is appropriate, rather than 

simply leaving the period. open-ended. 

The Committee indicated that it would appreciate the Minister's views on this 

suggestion. 

The Minister has responded as follows: 

The reason [that the provision is open-ended] is to allow time for the 
SBS to consult the relevant unions without the pressure inherent in a 
legislative requirement to achieve a mutually satisfactory outcome by 
a particular date. 

A similar open ended provision is included in the ABC Act. 

If the Government considers the consultations are excessively 
protracted and wishes the parties to reach agreement by a particular 
date, the provisions would allow the Governor-General to proclaim a 
specified date in the future for that purpose . 

• 501 • 



The Committee thanks the Minister for this response. 
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,. Minister for T.ran~port 
., .... _,,, ... ;. and Commumcattons 

1 4 OCT 1991 

Senator B Cooney 
Chairman 
Senate Standing Committee for the Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

RECErvED 

1 6 OCT 1991 

Parliament House 
Canberra ACT 2600 

Australia 
Tel. (06) 277 7200 
Fax. (06) 273 4106 

I refer to a letter from the Secretary of your Committee to 
my Senior Adviser dated 10 October 1991 relating to the 
Broadcasting Amendment Bill 1991 and the ~ 
Broadcasting Service Bill 1991. I will deal with each Bill 
separately. 

Broadcasting Amendment Bill 1991 

The attached Scrutiny of Bills Alert Digest seeks my advice 
about why such a wide definition of "associates" is 
provided for in proposed subsections 90HA(l0) and 
92EA( lO)of the Broadcasting Act 1942 (Act) and, further, 
why a power has been provided for the Australian 
Broadcasting Tribunal (ABT) to limit the application of the 
definition by a disallowable instrument. 

As you are aware, the purpose of the Bill is to ensure that 
the ABT is in a position to examine both actual and 
proposed acquisitions of prescribed interests in media 
outlets and to seek Federal Court orders to protect the 
public interest in respect of those acquisitions, if 
necessary. The notification requirements are one aspect of 
those powers, aimed at ensuring that, if all other sources 
of information fail to identify a potential contravention 
of the ownership or control rules of the Act, the person 
proposing to acquire the interest , and any associate of 
the person, are required to notify the proposal and 
existing interests within a time frame that will allow the 
ABT to examine the details, seek further information under 
section 89X and, if necessary, apply to the Court. 

It is important to note that the notification requirement 
is simply that; a notification requirement. 
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The actual nature of the rights and wrongs of any 
acquisition will still be determined by the principles set 
out in the current Act, whereby "associates' will only have 
their interests aggregated if section 89KA of the Act 
applies, ie if they are, in fact, acting together for the 
purpose of establishing control over a media outlet, 

However, the recent history of ownership and control 
arrangements for media outlets demonstrates that the 
reality of ownership interests or control arrangements can 
be, and often is, buried under contrived schemes. In view 
of the restricted time frame for decisions, it is essential 
that the ABT should have as much relevant information as 
possible, as soon as possible, on which to base a decision 
to exercise its powers. In view of the substantial nature 
of those powers, it is also in the interests of parties to 
be frank and open with the ABT to prevent disruption of 
their activities. 

Since the obligation is simply to notify, and the 
inconvenience of that must be weighed against a substantial 
issue of public interest, it is reasonable that it should 
be cast more widely that similar obligations under other 
Acts, which deem associate re!ationships to create actual 
joint control. This ensures that all aspects of 
acquisitions likely to contravene the Act can be examined 
by the ABT to establish the reality of the situation, 
without relying on legal fictions as the other Acts do. The 
rights of the people affected are protected by the 
confidentiality requirements of proposed section l 7AA, 

However, because the definitions of associates are wide (to 
ensure that the ABT is able to examine all factors likely 
to be relevant to its decision), it is likely that there 
will be some cases where notice will be unlikely to afford 
useful information to the ABT. The Government has no wish 
for the people concerned to be inconvenienced if the policy 
objectives of the Act would not be served. However, it 
recognises that, as the information will be used for the 
purposes of the ABT and processed by them, and as the 
circumstances require the specific experience of the ABT as 
the only body able to assess what is or is not likely to be 
relevant, only the ABT can decide when information is not 
required. Proposed sections 90HC and 92EC recognise this 
fact. 

I do not share the Secretary's view that those provisions 
partake in any way in the nature of a "Henry VIII" clause. 
The ABT is able to exempt persons from the obligation to 
provide it with information, but the Parliament retains the 
ultimate say through its powers of disallowance. 

I consider the amendments to be appropriate, consistent 
with your terms of reference and essential to enable an 
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issue of substantial public concern to be addressed 
effectively and efficiently, 

Special Broadcasting Service Bill 1991 

The letter further asks the reason why no time limit is 
imposed during which the staffing provisions of the Bill 
must be proclaimed, 

The reason is to allow time for the SBS to consult the 
relevant unions without the pressure inherent in a 
legislative requirement to achieve a mutually satisfactory 
outcome by a particular date. 

A similar open ended provision is included in the ABC Act. 

If the Government considers the consultations are 
excessively protracted and wishes the parties to reach 
agreement by a particular date, the provisions would allow 
the Governor-General to proclaim a specified date in the 
future for that purpose. 

Yours si erely 
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SENATOR THE HON. NICK BOIKUS 
Minister for Admm,urolive s~rvices 

Senator B Cooney 
Chairman 
Senate Standing Committee for 

the Scrutiny of Bills 
Parliament House 
CANBE:RRA ACT 2600 

Dear Collea9ue 

Porfiomenl House 
Canberra, A.C. T. 1600 
Telephone: /06) 277 7600 
Facsimile: (06) 273 .C 12.C 

RECEIVED 

It NOV 1991 
Senate•~ c•ue 

IOf lht kNtinf Of IUI• 

I write in response to the corranents made in Scrutiny of Bills Alert 
Digest No. 16 of 1991 (9 October 1991) on certain aspects of the 
Electoral and Referendum Amendment Bill 1991. 

The first comment noted that the amendments made by clause 46 of the 
Bill to the Electoral and. Referendum Amendment Act 1989 will, under 
subclause 2 (3) of the Bill, be deemed to have come into effect on 30 
September 1990. ! note that the Committee· appears from its comment 
to be satisfied with the reason for this proposed retrospectivity 
which was set out in the Explanatory Memorandum, and would only add 
that the proposed amendments do not in any way affect any rights or 
duties of any individual, 

The second comment. made related to clause 27 of the Bill, which will 
insert in the Commonwealth Electoral Act 1918 a new subsection 
339 (3) creating a strict liability offence of making a false or 
misleading statement in a nomination paper. The creation of such an 
offence was recommended by t:he Joint Standing Committee on Electoral 
Matters at paragraph 3.64 of its Report No. 3 ("The 1987 Federal 
Election"), The Committee noted at paragraph 3.40 of the Report 
that the Australian Electoral Commission had been advised by the 
Director of Public Prosecutions that under the law as it stands it 
would be necessary, in order to obtain a conviction of' a candidate 
for making a false statement. in his or her nomination paper, for the 
.::ar,ctiCate t.c ad..,.,it that "!'.e had. turned his mind to the question of 
section 44 (iv) of the Constitut·ion, that he had concluded that he 
was disqualified, and that he deliberately signed a declaration to 
contrary effect 11

• The OPP noted that such a confession was unlikely 
to be obtained. 

While the creation of strict liability offences is not something to 
be undertaken lightly, there is a strong case for so proceeding in 
this particular context, The recommendation of the Joint Standing 
Committee on Electoral Matters was made against the background of 
the steps which had to be taken in the aftermath of the discovery 
early in 1988 that M.r Robert Wood had been ineligible for election 
to the Senate, The recount of votes which was required to identify 
the person who was properly elected to the Senate position which Mr 
Wood had occupied was a costly process, which in other circumstances 
could have severely disrupted the day-to-day working of the 
Parliament. Given the pot.ential for such disruption, there is a 
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clear case for imposing the strictest possible sanctions to 
discourage persons from approaching the nomination process with a 
reckless disregard for the accuracy of statements made in nomination 
forms. 

The Committee for the Scrutiny of Bills also referred in its comment 
to the fact that under proposed subsection 339 (4), a statutory 
defence will be available to a defendant who can prove that he or 
she: 

(a) did not know; and 

(b) could not reasonably be expected to have known; 

that the statement to which the prosecution relates was false 
or misleading. 

While the Committee was concerned that this represents a :::'eversal of 
the normal' onus of proof,. the absence of such a reversal of the onus 
of proof would give rise to the same sores of evident:ial problems as 
were not:ed by the Director of Public Prosecutions in his advice to 
the Australian Electoral Commission referred to above. 

The third comment of the Committee for the Scrutiny of Bills related 
to clause 42 of the Bill, which will insert a new section 140A in 
the Referendum (Machinery Provisions) Act 1984, That pro•1ision will 
deem the averments of the prosecutor in an information laid in 
respect of a failure to vote at a referendum to be proved in the 
absence of evidence to the contrary. The new provision is made 
necessary by the amendments to section 45 of the Referendum 
(Machinery Provisions) Act 1984, which replace the current scheme 
for the enforcement of compulsory voting with a "penalty notice" 
scheme. Under the penalty notice scheme, there will be no 
requirement on voters to provide a statement of their reasons for 
failing to vote, nor wiU there be an offence of failing to reply to 
notices sent to apparent non-voters. Prosecutions of non-voters who 
do not take either the option of paying the prescribed $20 penalty 
or the option of offering valid and sufficient reasons for failing 
to vote would be impracticable without· an averment provision of the 
type proposed, since the prosecution would be unable in any 
particular case to prove the absence of a valid and sufficient 
reason for the failure to vote. The reversal of the onus of proof 
is in effect required because the matters which would be deemed to 
be proved fall within the specific knowledge of the defendant. 

Yours sincerely 

2 5 OCT 1991 
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• 2 OCT 1991 

• 

Minister for Prlm11ry Industries and Energy• 
Simon Creon MP 

ltntte ltan.imp C'j,• 
IOI U,i Wutirf Ji Phil 

. ' 

Senator B Cooney 
Chairman 
Senate Standing Cammi ttee for the 

Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

~ 
Dear Sen0oon~ 

'.l n SF.P 1991 

I refer to the comment of the Standing Committee for the 
Scrutiny of Bills Alert Digest No 15 of 1991 concerning the 
Rice Levy Bill 1991. 

The Committee has noted that the Bill depends for its 
operation on the concept of 'leviable rice' which is 
defined in the Bill to include varieties of rice prescribed 
by regulation as leviable rice. 

The intention of the Bill is to impose a levy on those 
varieties of rice which the industry wishes to be levied 
for the purpose of funding research and development 
expenditure. The varieties to be levied can only be 
included in regulations on the recommendation of a rice 
industry body. 

The list of rice varieties grown in Australia may vary 
periodically as new varieties are grown and existing 
varieties cease to be grown. 

Given the relatively short period of time between industry 
decisions to grow a new variety of rice and its actual 
production, it was considered that amendment of the 
Schedule by regulation was the most effective and efficient 
way to ensure all relevant varieties of rice were subject 
to the levy. 

I hope this information meets the committee's concerns. 
Should you require further information the contact officer 
in my Department is Ms Judy Barfield, Crops Di vision 
(telephone 272 5675). 

Yours sincerely 

SIMON CREAN 

Parliament House, Canberra ACT 2600. Telephone· (06) 277 7520 Facsimile· (06) 273 4120 
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TERMS OF REFERENCE 

Extract from Standing Order 24 

At the commencement of each Parliament, a Standing Committee for 
the Scrutiny of Bills shall be appointed to report, in respect of the 
clauses of Bills introduced into the Senate, and in respect of Acts of 
the Parliament, whether such bills or Acts, by express words or 
otherwise 

(i) trespass unduly on personal rights and liberties; 

(ii) make rights, liberties or obligations unduly 
dependent upon insufficiently defined 
administrative powers; 

(iii) make such rights, liberties or obligations unduly 
dependent upon non-reviewable decisions; 

(iv) inappropriately delegate legislative powers; or 

(v) insufficiently subject the exercise of legislative 
power to parliamentary scrutiny. 

(b) The Committee, for the purpose of reporting upon the clauses of a bill 
when the bill has been introduced into the Senate, may consider any 
proposed law or other document OJ'. information available to it, 
notwithstanding that such proposed law, document or information has 
not been presented to the Senate. 



SENATE Sf ANDING COMMITTEE FOR TIIE SCRUTINY OF BIU.S 

EIGH1EENTH REPORT OF 1991 

The Committee has the honour to present its Eighteenth Report of 1991 to the 

Senate. 

The Committee draws the attention of the Senate to clauses of the following Bills 

which contain provisions that the Committee considers may fall within principles 

l(a)(i) to (v) of Standing Order 24: 

Health Insurance Amendment Bill 1991 

Hearing Services Bill 1991 
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HEALTII INSURANCE AMENDMENT BILL 1991 

This Bill was introduced into the House of Representatives on 20 August 1991 by 

the Minister for Health, Housing and Community Services. 

The Bill proposes to: 

reduce the level of medicare benefit for prescribed general 

practitioner services hy a total of $3.50 (from 1 November 

1991), $5.00 (from 1 November 1992) and $5.00 indexed 

(from 1 November 1993); 

enable medical practitioners to charge up to $3.50 for 

services when a patient assigns the right to payment of the 

mcdicarc benefit to the practitioner; 

ensure that the patient contribution to the cost of a single 

professional service docs not exceed the greatest permissible 

gap, initially 10 be $26.80; 

introduce new 'safety-net' arrangements for families and 

individuals; 

provide for the review of decisions made in respect of lhe 

refusal to issue additional or replacement 'safety-net' 

concession cards and in respect of the withdrawal and 

cancellation of these cards; and 

provide for the indexation of: 

reduced mcdicare benefit from 1 November 1993; 

the greatest permissible gap from 1 November 1991; and 

family and individual 'safety nets' from I January 1993. 

- 512 -



The Committee dealt with the Bill in Alert Digest No. 14 of 1991, in which it made 

various comments. The Minister for Health, Housing and Community Services 

responded to those comments in a letter dated 30 October 1991. Though the 

Committee notes that the Bill was passed by the Senate on 12 November 1991, the 

Minister's response may nevertheless be of interest to Senators. A copy of the letter 

is, therefore, attached to this report. Relevant parts of the response are also 

discussed below. 

'Henry vrrr clauses 
Proposed new paragraph 10(2)(a) and clause 8 

In Alert Digest No. 14, the Committee noted that clause 4 of the Bill proposes to 

omit subsections 10(2)-(6) of the Health Insurance Act 1973 and substitute four 

new subsections. Section 10 of that Act deals with individuals' entitlements to 

medicare benefits. Subsection 10(1) provides: 

Where, on or after 1 February 1984, medical expenses are 
incurred in respect of a professional service rendered in 
Australia to an eligible person, medicare benefit calculated 
in accordance with sub-section (2) is payable, subject to and 
in accordance with this Act, in respect of that professional 
setvice. 

The Committee noted that proposed new subsection 10(2) provides: 

(a) in the case of a service of the kind referred to in 
paragraph (da) of the definition of 'basic private table' 
or 'basic table' in subsection 4(1) of the National 
Health Act 1953 (not being a service, or a service in 
a class of services, that, under the regulations, is 
excluded from this paragraph) - an amount equal to 
75% of the Schedule fee; or 

(b) in any other case (not being a case to which 
paragraph (c) applies) - an amount equal to 85% of 
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the Schedule fee; or 
(c) in the case of a prescribed GP service, where the 

patient is not a concessional beneficiary or a 
concessional beneficiary's dependant - an amount 
equal to 85% of the Schedule fee Jess: 

(i) in the year beginning on 1 November 1991 -
$3.50; or 

(ii) in the year beginning on 1 November 1992 - $5; or 
(iii) in the year beginning on 1 November 1993 or a 

later year beginning on 1 November - $5 
indexed under section lOA. [Emphasis added] 

The Committee suggested that the effect of proposed new paragraph 10(2)(a) 

would be to allow the Governor-General ( on the advice of the Federal Executive 

Council) to issue regulations to exclude certain services or classes of services from 

the definition referred to and to, thereby, amend the definition set out in the 

primary legislation. The Committee indicated that this is, therefore, what it would 

consider to be a 'Henry VIII' clause, as it would allow the operation of the primary 

legislation to be amended by subordinate legislation. 

The Committee also noted that clause 8 of the Bill (which is a 'transitional' 

provision) provides: 

(l) For the purposes of ensuring that no person is 
disadvantaged by the repeal of subsections 10(3), (4A), (5) 
and (6) of the [Health Insurance] Act, the regulations may 
provide for the application of those provisions in respect of 
the year beginning on l January 1991 subject to such 
modifications and adaptations as the regulations may 
provide. 

(2) The regulations may also provide for such other 
transitional arrangements as are necessary to facilitate the 
introduction of the amendments of the [Health Insurance] 
Act made by this Act. 
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The Committee suggested that this is also a 'Henry VIII' provision, as both 

subclauses (1) and (2) would, if enacted, allow the operation of the primary 

legislation to be amended, by subordinate legislation., However, the Committee 

noted that the express purpose of the clause is to ensure that no individual is 

disadvantaged by the repeal of the subsections referred to. 

The Committee drew Senators' attention to the provisions, as they may be 

considered an inappropriate delegation of legislative power, in breach of principle 

l(a)(iv) of the Committee's terms of reference. 

In relation to the Committee's comments on proposed new paragraph 10(2)(a), the 

Minister has responded as follows: 

The parenthesised words [in paragraph 10(2)(a)] allow 
regulations to be issued to exclude certain services or classes 
of services from attracting a benefit of 75% of the Schedule 
fee such that they would instead attract 85% of the fee. 

I would like to point out that this provision is not being 
newly introduced to the Act. The only variations from 
paragraph 10(2)(a) of the [National Health Act 1953] are: 

the replacement of the term 'professional 
service1 with 'service', in accordance with 
the revised definitions proposed by Clause 
3 of the Bill. 

the replacement of the words 'the fee 
specified in the table in respect of the 
service in relation to the State in which the 
service is rendered' with 'the Schedule fee'. 
The reference to States is no longer 
necessary as there is now a uniform 
Schedule fee throughout Australia. 
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The Minister concludes by saying: 

The effect of the paragraph is identical [to that of 
paragraph 10{2)(a) of the Principal Act]. This provision was 
introduced in 1987 to allow for flexibility in the 
arrangements in, for example, the event of changes in 
technology or treatment practices by providing for 
regulations that may allow for certain services to attract the 
85% rate of benefit. I do not believe it would be 
appropriate to use the current Amendment Bill to change 
the intention of this particular provision. 

The Committee thanks the Minister for this response. 

In relation to the Committee's comments on the transitional provisions contained 

in clause 8 of the Bill, the Minister has responded as follows: 

In view of the Committee's concerns, and in the interests of 
achieving clarity of intention I have decided to address the 
transitional arrangements in a more appropriate way 
through a. package of modifications to the Bill which 
incorporates these provisions within the legislation itself. In 
this way legislative power should not be inappropriately 
delegated. These amendments will be introduced when the 
Bill is once again considered by the House of 
Representatives. 

The Committee thanks the Minister for this response and notes that the transitional 

provisions of the Bill were, indeed, amended in the House of Representatives on 

7 November 1991. 
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HEARING SERVICES BllL 19'Jl 

This Bill was introduced into the House of Representatives on 11 September 1991 

by the Minister for Aged, Family and Health Services. 

The Bill proposes to establish a Hearing Services Authority (to replace the National 

Acoustic Laboratories), with effect from 1 July 1992. 

The Committee dealt with the Bill in Alert Digest No. 16 of 1991, in which it made 

various comments. The Minister for Aged, Family and Health Services responded 

to those comments in a letter dated 4 November 1991. Though the Committee 

notes that the Bill was passed by the Senate on 11 November 1991, the Minister's 

response may nevertheless be of interest to Senators. A copy of the letter is, 

therefore, attached to this report. Relevant parts of the response are also discussed 

below. 

'Henry VIIr clauses 
Sub-clause 4(1) - definition of 'hearing products', subclause 5(1)(h) - definition of 
'eligible persons' 

In Alert Digest No. 16, the Committee noted that sub-clause 4(1) of the Bill defines 

the phrase 'hearing products' as including 

(a) hearing aids; and 
(b) alternate listening devices; and 
( c) listening systems; and 
( d) tests, procedures, documents and computer software associated 

with the provision of hearing services; and 
( e) such other products as the Minister determines to be hearing 

products within the meaning of this Act; ( emphasis added] 
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Sub-clause 4(3) provides that a determination under paragraph (e) of the above 

definition is a disallowable instrument for the purposes of section 46A of the Acts 

Interpretation Act 1901. 

The Committee indicated that this is what it would generally consider to be a 

'Henry VIII' clause, as the effect of the provision is that the Minister would be 

given the power to extend the meaning of the phrase 'hearing products' by 

subordinate legislation. While the Committee noted that the exercise of this 

discretion would be subject to parliamentary scrutiny by virtue of sub-clause 4(3), 

the Committee indicted that it nevertheless considered paragraph (e) of the 

definition of 'hearing products' to be a 'Henry VIII' clause, as it would allow the 

effect and application of primary legislation to be extended by delegated legislation. 

Similarly, the Committee noted that sub-clause 5(1) of the Bill sets out in a series 

of paragraphs the classes of persons who are to be treated as 'eligible persons' for 

the purposes of the Bill. The Committee noted that one reason for this provision 

is that, by virtue of paragraph 8(1)(a) the Authority to be established by this Bill 

is to provide hearing services for such persons. 

Paragraph (h) of sub-clause 5(1) provides that a category of eligible person for the 

purposes of the Bill is 

a person included in a class of persons that the Minister 
determines, in writing, to be eligible persons for the 
purposes of this Act. 

Sub-clause 5(2) provides: 

A determination under paragraph (l)(h) is a disallowable 
instrument for the purposes of section 46A of the Acts 
Interpretation Act 1901. 
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The Committee suggested that these provisions, when read together, mean that the 

Minister would have the power to extend, by subordinate legislation, the classes of 

persons who may be taken to be eligible persons for the purposes of the Bill, 

subject to parliamentary scrutiny and review. The Committee indicated that this 

was, therefore, also what it would generally consider to be a 'Henry VIII' clause, 

since it would allow the operation of aspects of the Bill to be extended by 

subordinate legislation. 

The Committee drew Senators' attention to the provisions, as they may be 

considered an inappropriate delegation of legislative power, in breach of principle 

l(a)(iv) of the Committee's terms of reference. 

The Minister has responded as follows: 

In the case of paragraph 4(1 )( e ), provision has been made 
to enable the Minister to determine additional hearing 
products within the meaning of the Act to enable new 
technological products to be made available to the 
Authority's eligible hearing impaired clients so that they will 
not be disadvantaged in comparison to other hearing 
impaired people. The instrument was specifically made 
subject to parliamentary scrutiny by virtue of sub-clause 4(3) 
so that the Parliament could satisfy itself that the hearing 
products were within the meaning of the definition in the 
Act. 

The intention was that additional hearing products required 
for eligible clients of the Hearing Services Authority could 
be more easily made available to clients by a new regulation 
than by amendment of the Act. It was simply seen as the 
most effective means, both in terms of Parliamentary time 
and being able to have a hearing product approved for the 
purposes of the Act, to ensure timely provision to clients. 

With respect to paragraph (h) of sub-clause 5(1), this was 
also seen as the most effective means of extending the 
eligibility for services provided by the Authority. It is not the 
intention of the program to include anyone other than those 
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who would fa11 into similar a public interest category. Might 
I also add that any extension of the service to other public 
interest group would be in the form of a new policy 
proposal and therefore be approved by Cabinet before the 
extended group would be determined to be eligible for 
hearing services from the Authority. Again any 
determination under this provision would be disa11owable by 
Parliament. 

The Committee thanks the Minister for this response. 

'Hen,y vrrr clause 
Sub-clause 66(5) 

In Alert Digest No. 16, the Committee noted that clause 66 of the Bill is concerned 

with the protection of the name 'National Acoustic Laboratories' and the acronym 

'NAL' against unfair business competition. The Committee noted that, for this 

purpose, the clause creates a criminal offence, carrying a penalty of a fine of up to 

$3,000, if anyone should, without permission from Australian Hearing Services, use 

either of those names in their trade or business. The means by which the protection 

is given to the Authority is to prohibit the improper use of a 'protected name'. Sub­

clause 66(5) provides that the phrase 'protected name' means: 

(a) "NAL" 
(b) "National Acoustic Laboratory" 
(c) such other names as are prescribed for the purposes of this 

section. 

The Committee suggested that paragraph (c) of that definition would permit the 

phrase 'protected name' to be extended by regulation rather than by amendment 

to the primary legislation. The Committee indicated that it considered. this power 

to extend the meaning of words by subordinate (rather than primary) legislation to 

be a 'Henry VIII' clause. 
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The Committee drew Senators' attention to the clause, as it may be considered to 

be an inappropriate delegation of legislative power, in breach of principle l(a)(iv) 

of the Committee's terms of reference. 

The Minister has responded as follows: 

With regard to clause 66(5) the intention of this provision 
was merely to preserve the acronym "NAL", the name 
National Acoustic Laboratories and the "NAL logo". It was 
not intended that the protection extend to anything else and 
I am prepared to give an undertaking to amend the 
legislation during the next sittings, rather than postpone the 
passing of the legislation during this session. 

The Committee thanks the Minister for this response and for his undertaking to 

amend the legislation in the light of its concerns. 

Delegation to 'a person' 
Oause 70 

In Alert Digest No. 16, the Committee noted that clause 70 provides that 

Australian Hearing Services 

may, by written instrument, delegate to a person all or any 
of its powers under this or any other Act. 

The Committee noted that the purpose of the Bill is to set up an Authority (to be 

known as 'Australian Hearing Services'), to bestow upon it the various functions 

listed in clause 8 and to grant it all the powers listed in clause 9. 

The Committee noted that, as clause 70 reads, there is no limit as to qualifications 

or attributes on the person to whom the Authority may delegate any of the powers 
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listed in clause 9, or indeed any of the powers which may be conferred on the 

Authority by any other Act. Given the extensive range of powers' that the Authority 

is granted by clause 9, the Committee suggested that it may be appropriate to limit 

the classes of person to whom those powers may be delegated. 

The Committee also noted that the Explanatory Memorandum is misleading in its 

comments on clause 70. That memorandum describes clause 70 as follows: 

Oause 70 • Delegation by Authority 

This clause provides that the Authority may delegate any of 
its powers under this or any other Act to a person who is a 
member of the Authority or a member of the staff of the 
Authority. 

The Committee observed that if clause 70 were in the terms so described, it would 

have no objection to that provision. However, the Committee drew Senators' 

attention to clause 70 in its present form as making rights, liberties or obligations 

unduly dependent upon insufficiently defined administrative powers, in breach of 

principle l(a)(ii) of the Committee's terms of reference. 

The Minister has responded as follows: 

... I would confirm that it was our clear intention that the 
delegation of the powers of the Authority would be solely to 
a person who is a member of the Authority or a member of 
staff of the Authority. Since the Committee is of the view 
that this provision should be amended to more clearly 
reflect the intention of the delegation power, then I would 
further undertake to have this amended during the next 
session. 

This would enable the necessary amendments, to be made 
before the legislation comes into effect on 1 July 1992. 
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The Committee notes that on 11 November 1991, an amendment to clause 70 of 

the Bill which addressed the Committee's concerns was moved in the Senate by 

Senator Patterson. That amendment was passed by the Senate on that date and was 

subsequently agreed to by the House of Representatives on 12 November 1991. 

The Committee thanks the Minister for his assistance with the Bill. 
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RECEIVED 
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Senator B Cooney 
Chairman 
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Standing Committee for the Scrutiny of Bills 
Parliament House 
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Dear Senator· Cooney 

P:irlwmcnt l/ou,~· 
CA:--:BERR,\ An: 2WD 

Tckphom.' 1llfi12777li8CJ 
b~'lm1lc: 1Cl6127J.i12<i 

: I' 

The Secretary of the Standing Committee for the Scrutiny of 
Bills has brought to my attention comments contained in the 
Scrutiny of Bills Alert Digest No. 14 of 1991 (4 September 
1991) concerning the Health Insurance Amendment Bill 1991. 
Now that the outcomes of the review of the Medicare reforms 
contained in the Bill have been determined, I would like to 
respond to the comments made by the Committee in respect to 
this Bill. 

The Committee has suggested that the new paragraph 10(2)(a) 
proposed by Clause 4 and the transitional provisions 
contained in Clause 8 of the Bill may contain inappropriate 
delegation of legislative power. In particular, concern is 
expressed that these provisions comprise 'Henry VIII' 
clauses in that they allow the operation of the primary 
legislation to be amended by subordinate legislation. 

The new paragraph 10(2)(a) provides: 

(a) in the case of a service of the kind referred to 
in paragraph (da) of the definition of 'basic 
private table' or 'basic table' in subsection 
4(1) of the National Health Act 1953 (not being a 
service, or a service in a class of services, 
that, under the regulations, is excluded from 
this paragraph) - an amount equal to 75% of the 
Schedule fee; 

The parenthesised words allow regulations to be issued to 
exclude certain services or classes of services from 
attracting a benefit of 75% of the Schedule fee such that 
they would instead attract 85% of the fee. 

I would like to point out that this provision is not being 
newly introduced to the Act. The only variations from 
paragraph 10(2)(a) of the Principal Act are; 
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the replacement of the term 'professional service' 
with "service", in accordance with the revised 
definitions proposed by Clause 3 of the Bill, 

the replacement of the words 'the fee specified in 
the table in respect of the service in relation to 
the State in which the service is rendered" with 
'the Schedule fee", The reference to States is no 
longer necessary as there is now a uniform Schedule 
fee throughout Australia. 

The effect of the paragraph is identical, This provision 
was introduced in 1987 to allow for flexibility in the 
arrangements in, for example, the event of changes in 
technology or treatment practices by providing for 
regulations that may allow for certain services to attract 
the 85% rate of benefit. I do not believe it would be 
appropriate to use the current Amendment Bill to change the 
intention of this particular provision. 

I have noted the views of the Committee in relation to the 
transitional provisions within Clause 8 of the Bill. These 
subclauses would, if enacted allow the operation of. the 
primary legislation to be amended by subordinate 
legislation. 

In view of the Committee's concerns, and in the interests 
of achieving clarity of intention I have decided to address 
the transitional arrangements in a more appropriate way 
through a package of modifications to the Bill which 
incorporates these provisions within the legislation 
itself, In this way legislative power should not be 
inappropriately delegated. These amendments will be 
introduced when the Bill is once again considered by the 
House of Representatives. 

Yours sincerely 

-at. tb,.,vr 
'ili~ HOWE 
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Hon. Peter Staplea MP 
Minister for Aged, FamlJv and Hwth Servlca 

PMiartoenl House 
Canbtoa ACT 2600 
Telophono: (06) 2n 7220 
Facslmllt: (06) 273 4146 

senator B Cooney 
Chairman 
Senate Standing Committee 
for the Scrutiny of Bills 
Australian Senate 
Parliament House 
Canberra ACT 2600 

Dear Senator 

RECEIVED 

I 1 NOV 1991 
hnat, S1ancU111 c·u• 

fof lht loruUny of 8111 

+ Portfcl1ool 
Hea,th, Housing 

and Community Serv1c1i. 

I refer to Scrutiny of Bills Alert Digest No. 16 of 1991 (9 
October 1991), in relation to the Committee's comments on the 
Hearing Services Bill 1991, 

The Hearing Services Bill 1991 was passed by the House of 
Representatives on 15 October and hae passed to the Senate for 
introduction. I would now wish to respond to the matters raised 
by the Committee in respect to the Hearing Services Bill, 

Firstly, the definition of "hearing products" in sub-clause 4(1) 
of the Bill, in particular paragraph (8) which provides that the 
Minister may determine hearing products in addition to those 
already listed in the definition to be hearing products within 
the meaning of the Act. The Committee sees thie as a "Henry 
VIII" clause as it will allow the effect and application of 
primary legislation to be extended by delegated legislation. 

The Committee drew the attention of Senatore to this provision 
as a possible inappropriate delegation of legislative power, in 
breach of principle l(a)(iv) of the Committee's terms of 
reference. 

As the Committee considers that the effect of sub-clause 5(2) 
would involve a similar breach, will address both these 
provisions together. 

In the case of paragraph 4(l)(e), provision has been made to 
enable the Minister to determine additional hearing products 
within the meaning of the Act to enable new technological 
products to be made available to the Authority's eligible 
hearing impaired clients eo that they will not be disadvantaged 
in comparison to other hearing impaired people, Tha instrument 
was specifically made subject to parliamentary scrutiny by 
virtue of sub-clause 4(3) so that the Parliament could satiafy 
itself that the hearing products were within the meaning of the 
definition in the Act. 
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2. 

The intention was that additional hearing products required for 
eligible clients of the Hearing Services Authority could be more 
easily made available to clients by a new regulation than by 
amendment of the Act. It was simply seen as the most effective 
means, both in terms of Parliamentary time and being able to 
have a hearing product approved for the purposes of the Act, to 
ensure timely provision to clients. 

With respect to paragraph (h) of sub-clause 5(1), this was also 
seen as the most effective means of extending the eligibility 
for services provided by the Authority. It is not the intention 
of the program to include anyone other than those who would fall 
into similar a public interest category. Might I also add that 
any extension of the service to other public interest group 
would be in the form of a new policy proposal and therefore be 
approved by Cabinet before the extended group would be 
determined to be eligible for hearing services from the 
Authority. Again any determination under this provision would be 
disallowable by Parliament. 

With regard to clause 66(5) the intention of this provision was 
merely to preserve the acronym "NAL", the name National Acoustic 
Laboratories and the "NAL logo". It was not intended that the 
protection extend to anything else and I am prepared to give an 
undertaking to amend the legislation during the next sittings, 
rather than postpone the passing of the legislation during this 
session. 

Finally, in respect of the Committee's conunents on clause 70, I 
would confirm that it was our clear intention that the 
delegation of the powers of the Authority would be solely to a 
person who is a member of the Authority or a member of staff of 
the Authority. Since the Committee is of the view that this 
provision should be amended to more clearly reflect the 
intention of the delegation power, then I would further 
undertake to have this amended during the next session. 

This would enable the necessary amendments to be made before the 
legislation comes into effect on l July 1992. 

Yours sincerely 

Peter Staples 

- 527 -



SENATE STANDING COMMITIEE FOR 1HE SCRUTINY OF BIUS 

NINETEENTH REPORT 

OF 

1991 

27 NOVEMBER 1991 

ISSN 0729-6258 



SENATE STANDING COMMITIEE FOR TIIE SCRUTINY OF Bll.I.S 

MEMBERS OF Tiffi COMMITI'EE 

Senator B Cooney (Chairman) 
Senator A Vanstone (Deputy Chairman) 

Senator R Crowley 
Senator I Macdonald 

Senator J Powell 
Senator N Sherry 

TERMS OF REFERENCE 

Extract from Standing Order 24 

(1) (a) At the commencement of each Parliament, a Standing Committee for 
the Scrutiny of Bills shall be appointed to report, in respect of the 
clauses of Bills introduced into the Senate, and in respect of Acts of the 
Parliament, whether such bills or Acts, by express words or otherwise 

(i) trespass unduly on personal rights and liberties; 

(ii) make rights, liberties or obligations unduly 
dependent upon insufficiently defined 
administrative powers; 

(iii) make such rights, liberties or obligations unduly 
dependent upon non~reviewable decisions; 

(iv) inappropriately delegate legislative powers; or 

(v) insufficiently subject the exercise of legislative 
power to parliamentary scrutiny. 

(b) The Committee, for the purpose of reporting upon the clauses of a bill 
when the bill has been introduced into the Senate, may consider any 
proposed law or other document or information available to it, 
notwithstanding that such proposed Jaw, document or information has 
not been presented to the Senate. 



SENATE STANDING COMMITl'EE FOR TIIE SCRUTINY OF BIUS 

NINEfEEN1H REPORT OF 1991 

The Committee has the honour to present its Nineteenth Report of 1991 to the 

Senate, 

The Committee draws the attention of the Senate to clauses of the following Bills 

which contain provisions that the Committee considers may fall within principles 

l(a)(i) to (v) of Standing Order 24: 

Cash Transaction Reports Amendment Bill 1991 

Federal Court of Australia Amendment Bill 1991 

Financial Legislation Amendment Bill 1991 

Law and Justice Legislation Amendment Bill (No. 2) 1991 
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CASH TRANSACTION REPORTS AMENDMENf BIIL 1991 

This Bill was introduced into the House of Representatives on 15 October 1991 by 

the Attorney-General. 

The Bill proposes to: 

require cash dealers to report to the Cash Transaction Reports Agency 

(CTRA) all international funds transfer instructions, sent or received by 

them, which effect a payment of funds either in Australia or a foreign 

country; 

change the name of legislation (to the Financial Transaction Reports 

Act) and the agency (to the Australian Transaction Reports and Analysis 

Centre); and 

clarify the exact time when a person is required to report to a customs 

officer when bringing currency into or out of Australia. 

The Committee dealt with the Bill in Alert Digest No. 18 of 1991, in which it made 

various comments. The Attorney-General responded to those comments in a letter 

dated 13 November 1991. A copy of that letter is attached to this report. Relevant 

parts of the response are also discussed below. 

'Henry VIII' clause 
Clause 6 • proposed definition. of 'international funds transfer instruction' 

In Alert Digest No. 18, the Committee noted that clause 6 of the Bill proposes to 

insert various new definitions into clause 3 of the Cash Transaction Reports Act 
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1988. Included in those proposed amendments is the following definition: 

'international funds transfer instruction' means an 
instruction for a transfer of funds that is transmitted into or 
out of Australia electronically or by telegraph, but does not 
include an instruction of a prescribed kind. 

The Committee indicated that this is what it would generally consider to be a 

'Henry VIII' clause, as it would allow the definition contained in the primary 

legislation to be, in effect, amended (by having certain 'instructions' specifically 

excluded by the definition) by regulation. 

The Committee drew Senators' attention to the clause, as it may be considered an 

inappropriate delegation of legislative power, in breach of principle l(a)(iv) of the 

Committee's terms of reference. 

The Attorney-General has responded as follows: 

The primary aim of this Bill is to require the reporting of 
all international funds transfer instructions (IFTls) to the 
Cash Transaction Reports Agency which come within the 
reporting obligation of proposed section 17B for analysis in 
relation to tax evasion, money laundering and other 
relevant criminal activity. However, some categories of 
IFT!s may prove to be of no law enforcement value and 
will need to be excluded to avoid overload of the CTRA. 
An example might be non-customer related transactions 
between a major cash dealer in Australia and its head 
office overseas. There is a need for each such case to be 
examined by law enforcement agencies on a case by case 
basis, to establish the potential law enforcement value of 
the information contained in the IFT!s of this kind, or 
conversely the risk to law enforcement from exclusion. 
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The Attorney goes on to say: 

The details of the operation of these reporting 
requirements are to be worked out in close consultation 
with the finance industry to ensure the smooth introduction 
and operation of the scheme and to maintain the co­
operation of the finance industry which has been so evident 
to date. The ability to exclude certain types or classes of 
IFT!s, by reference to the transaction or to the cash dealer, 
by the regulations is necessary to keep the burden of 
compliance with these provisions by cash dealers 
appropriate to the benefit for law enforcement purposes to 
be gained from the information collected. 

The Committee thanks the Attorney-General for this response. 

'Herny VIlI' clause 
Oause 9 · proposed new subsection 17B(8) 

In Alert Digest No. 18, the Committee noted that clause 9 of the Bill proposes to 

insert a new Division 3 into the Cash Transaction Reports Act 1988. That proposed 

new division deals with international funds transfer instructions and, if enacted, 

would require certain transactions to be reported within a certain time. Proposed 

new subclause l 7B (8) provides that 

'reporting time', in relation to an instruction means: 
(a) if the instruction is transmitted into Australia 

- 14 days after the day that the transmission is 
received or such later time as is specified in 
the regulations; 

(b) if the instruction is transmitted out of 
Australia • 14 days after the day that the 
instruction is transmitted or such later time as 
is specified in the regulations. 
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The Committee indicated that paragraphs (a) and (b) are what it would generally 

consider to be 'Henry VIII' clauses, as they would allow the definition contained in 

the primary legislation to be amended, in effect, by regulation. 

The Committee drew attention to the provisions, as they may be considered to be 

an inappropriate delegation of legislative power, in breach of principle l(a)(iv) of 

the Committee's terms of reference. 

The Attorney-General has responded as follows: 

Clause 9 is merely a procedural provision required to 
relieve some cash dealers from the primary obligation to 
report within the reporting time referred to, in appropriate 
circumstances. The need for this has been explained at 
page 9 of the Explanatory Memorandum to the Bill, and I 
quote: 

Because these reporting requirements apply 
to telex messages which may be received or 
sent by cash dealers in remote locations in 
Australia, some practical difficulties might 
emerge in creating and forwarding reports to 
the CTRA (AUSTRAC). It is intended to 
deal with these kinds of situation by providing 
specifically for reporting times to fit the needs 
of those cash dealers. 

The regulations developed under this provision, in the 
same way as clause 6 discussed above, will be developed in 
close consultation with the cash dealers who will be 
affected by them. They will therefore be fully aware of 
their obligations to report at any time. 

The Attorney goes on to say: 

In my view, the flexibility provided by these provisions is 
necessary to ensure that the legislation does not impinge 
unnecessarily upon commercial activity. This reflects the 
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nature of the scheme which has been established by the 
Cash Transaction Reports Act 1988, itself. There are a 
number of provisions in the Act which include similar 
delegations, for example, the definitions of 'reporting 
period' and 'unit trust' in section 3 and, subsection 10(5). 
These provisions have to date been used only sparingly and 
I am confident that the same restraint will be demonstrated 
in relation to the new provisions. 

The Attorney concludes by saying: 

In conclusion, I consider it relevant that these regulations 
will be disallowable by the Parliament. This will allow for 
control by the Parliament of the delegation of power 
contained in the legislative provisions. 

The Committee thanks the Attorney-General for this response and for his 

indication that the provisions in question will be used sparingly. 
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FEDERAL OOURT OF AUSTRALIA AMENDMENT BILL 1991 

This Bill was introduced into the Senate on 12 September 1991 by the Minister for 

Justice and Consumer Affairs. 

The Bill proposes to provide for a new procedure in the Federal Court to allow a 

person to bring an action on behalf of a group of seven or more persons if the 

persons all have claims against the same respondent. 

The Committee dealt with the Bill in Alert Digest No. 16 of 1991, without making 

any comment. However, the Committee has subsequently received two letters from 

the Business Council of Australia in relation to the Bill, suggesting that provisions 

in the Bill, in fact, infringe against the Committee's terms of reference. The 

Business Council has also issued a press release in relation to their concerns about 

the Bill. For the information of Senators, copies of the letters and the press release 

are attached to this report. 

The essence of the Business Council's objection to the Bill is that (in their view) it 

allows a group of claimants to commence legal proceedings on behalf of a group 

of (unidentified) individuals without the consent of those individuals. In order to be 

excluded from such an action, a potential member of the group is required to 'opt 

out' of those proceedings. The Business Council suggest that this denies an 

individual the right to pursue an individual course of action and that, as such, it is 

a trespass on personal rights and liberties. 

The Committee notes that this legislation was passed by the House of 

representatives on 26 November 1991, having previously been passed by the Senate 

on 13 November 1991. The Committee also notes that, in the Senate, various 
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concerns were expressed about the Bill, including those expressed by the Business 

Council, but the Bill was, nevertheless, passed (see Senate Hansard, 13 November 

1991, pp 3015-33). 

Though the Committee originally made no comment on the Bill, it has considered 

the Business Council's concerns. The Committee is not moved to comment further 

at this stage. In making this decision, the Committee notes that the legislation has 

been passed by both Houses of the Parliament with full knowledge of the concerns 

raised by the Business Council and after those concerns had been debated. 

This situation raises some important issues for future consideration. While the 

Committee always welcomes any external input on legislation, it is clear that such 

input must be made at the time that the legislation is introduced if it is to be 

properly dealt with. In this case, of course, the fact that the Bill in question was first 

introduced in the Senate made the time constraints on the Committee even stricter. 

The problems raised by this situation may be a matter which the Committee will 

have to give further consideration. 

The Committee thanks the Business Council for its submissions on this Bill. 
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flNANCIAL LEGISLATION AMENDMENT BILL 1991 

This Bill was introduced into the House of Representatives on 10 October 1991 by 

the Minister Assisting the Treasurer. 

The Bill proposes to: 

amend the Currency Act 1965, to provide the Treasurer with the 

authority to approve new coins, determine variations to design and/or 

other characteristics (by disallowable instrument), without reference to 

Executive Council; and 

amend the Financial CorporationsAct 1974, to permit the Treasurer to: 

delegate to the Governor/Deputy Governor of the Reserve 

Bank responsibility for varying and publishing the list of 

non-bank financial institutions which fall under the Act; 

and 

publish the varied list as appropriate rather than being 

restricted to the Gazette; and 

repeal the Special Employment-related Programs Act 1982. 

The Committee dealt with the Bill in Alert Digest No. 17 of 1991, in which it made 

various comments. The Parliamentary Secretary to the Treasurer responded to 

those comments in a letter received 13 November 1991. A copy of that letter is 

attached to this report. Relevant parts of the response are also discussed below. 
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'Hen,y vnr clauses 
Oause 4 - Proposed new sections 13 and 13A of the Currency Act 1965 

In Alert Digest No. 17, the Committee noted that clause 4 of the Bill proposes to 

repeal section 13 of the Currency Act 1965and replace it with sections 13 and 13A. 

Proposed new subsection 13(1) provides: 

Standard composition of coins 
13.(J) Subject to paragraph (2)(a), the standard 

composition of the coins of the denominations specified in 
the Schedule is as specified in the Schedule. 

Proposed new subsection 13(2) provides: 

(2) The Treasurer may, by signed instrument, 
determine that this Act is to have effect, on and after a day 
specified in the determination, as if: 

(a) a reference in the Schedule, opposite to the 
denomination of a coin, to the standard composition 
of coins of that denomination were a reference to 
such other standard composition as is specified in 
the determination; or 

(b) there were included in the Schedule a 
reference to a denomination of money 
specified in the determination and there were 
specified in the Schedule opposite to that 
denomination,. as the standard composition of 
coins of that denomination, the standard 
composition that is specified in the 
determination. 

The Committee noted that the existing section 13 provides: 

(1) The standard composition of the coins of the 
denominations specified in the Schedule is, subject to 
subsection (2), as specified in the Schedule and the 
standard weight of those coins is as prescribed. 
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(2) The regulations may, from time to time, provide 
that this Act shall have effect, on and after a date specified 
in the regulations, as if a reference in the Schedule, 
opposite to the denomination of a coin, to the standard 
composition of coins of that denomination were a 
reference to such other standard composition as is 
specified in the regulations and, where any such regulations 
are made, the standard composition specified in the 
regulations shall, on and after the date specified in the 
regulations and while the regulations remain in force, be 
deemed to be specified in the Schedule opposite to that 
denomination in lieu of the standard composition actually 
specified in the Schedule. 

(3) Regulations made for the purposes of this section 
may specify more than one standard composition or weight 
in relation to coins of a. particular denomination. 

The Committee noted that this means that, currently, the composition of the coins 

is set out in the Act but can be varied by regulation, as can the standard weight. 

The Committee noted that under the proposed new section 13, the composition of 

the coins would be, in effect, as set out in the Schedule or as the Treasurer 

otherwise determines. The Committee indicated that, as such, this was a 'Henry 

VUI' clause, as it would allow the requirements regarding composition set out in the 

primary legislation to be amended by subordinate legislation. The Committee also 

noted that such amendments could be made by Ministerial determination rather 

than by regulation, as is the case under the existing provision. 

In making this comment, the Committee acknowledged that such Ministerial 

determinations would, pursuant to proposed new subclause 13(6), be disallowable 

instruments for the purposes of section 46A of the Acts Interpretation Act 1901. 

However, the Committee also noted that, in general, such instruments are not as 

well drafted as regulations, nor as readily accessible. 
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Similarly, the Committee noted that proposed new section 13A provides: 

Standard weight, design and dimension of coins 
13A. (1) The Treasurer may, by signed instrument, 

determine, on and after a day specified in the 
determination, the standard weight, the allowable variation 
from that standard weight, the design and the dimensions 
of a coin whose denomination is specified, or taken to be 
specified; in the Schedule. 

(2) The Treasurer may specify in a 
determination more than one standard weight, design or 
set of dimensions, in relation to a coin of a particular 
denomination. 

(3) Where the Treasurer specifies, in a 
determination more than one standard weight in respect of 
a coin of a particular denomination, the Treasurer must 
specify in that determination an allowable variation in 
respect of each such standard weight. 

(4) A determination is a disallowable 
instrument for the purposes of section 46A of the Acts 
Interpretation Act 1901. 

The Committee suggested that, if enacted, this provision would allow matters such 

as the standard weight, the allowable variations from the standard weight, the 

design and the dimensions of the various coins specified in the Schedule to be 

amended by Ministerial determination. Under the existing section 13, standard 

weight could only be varied by regulation. The Committee suggested that, in either 

event, this is a 'Henry VIII' clause, as it would facilitate the amendment of the 

primary legislation by subordinate legislation. 

The Committee noted that it has maintained an in principle objection to the use 

of 'Henry Vlll' clauses. The Committee also noted that, in the present case, the 

'Henry VJII' process was being made even less acceptable by changing the method 

of amendment from regulations to Ministerial determinations. The Committee 
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noted that, on the whole, regulations are well-drafted and, by virtue of their being 

published in the Statutory Rules series, relatively easy to find. The Committee 

suggested that the drafting of Ministerial determinations is often not up to this 

same standard and there is no such obligation to publish them, which can make 

them difficult to find. 

The Committee indicated that it would appreciate the Treasurer's views as to why 

it is necessary to change the method of amendment from regulations to Ministerial 

determinations. 

The Committee drew attention to these provisions, as they may be considered an 

inappropriate delegation of legislative power, in breach of principle l(a)(iv) of the 

Committee's terms of reference. 

The Parliamentary Secretary to the Treasurer has responded as follows: 

It may assist the Committee if I briefly outline the reasons 
for the earlier amendments to the Act, as well as those 
currently under consideration. Under the original provisions 
of the Act, each time a new coin denomination was 
introduced or the standard composition (metallic 
composition) of an existing coin was varied the Act had to 
be amended, although other coin characteristics eg design, 
weight and size could be varied by regulation. 

In 1981, in the context of amending the Act to provide for 
the issue of a new coin denomination, the opportunity was 
taken to amend the Act to enable all such matters to be 
determined in future by regulation. This was seen as 
providing for greater flexibility in the type of coin that 
could be issued without the need for additional legislation. 
The previous process was considered impractical from the 
viewpoint of enabling the Royal Australian Mint to develop 
its numismatic coin program, as approvals for new coins or 
variations to the composition of existing coins were 
required on a regular basis. 
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The reason for now changing the approval arrangements 
from regulations to disallowable instruments reflects the 
changed situation with regard to coinage. There has been 
a substantial increase in recent years in approvals sought 
for new coins and variations to coin characteristics with the 
expansion of the RAM's numismatic program and the 
production of precious metal coins by the Gold 
Corporation, a statutory authority of the Western 
Australian Government. 

The practicalities of successfully issuing collector coins into 
what is an extremely competitive market demands, inter 
alia, elaborate marketing programmes, maintenance of 
tight production schedules and adherence to advertised 
release dates. In light of this and the increased 
administrative burden generated by the expansion of the 
number of collector coins being issued, it was recognised 
that there was a need to simplify the administrative 
process. Considerable administrative effort is required to 
make regulations. 

The Parliamentary Secretary goes on to say: 

The Committee's other concern relates to the view that 
instruments are not, in general, as well drafted nor as 
accessible as regulations. While I appreciate the 
Committee's concern in this regard, I would point out that 
the Attorney-General's Department will be closely involved 
in the drafting of the instruments. Moreover, as the basic 
format of the present regulations and the proposed 
instruments are expected to be very similar, I see no reason 
why the quality of the instruments should suffer in 
comparison. 

As far as accessibility of instruments is concerned, while 
instruments under the Currency Act will not form part of 
the Statutory Rules series, the proposed amendments to 
the Act have been drafted so that all other avenues for 
scrutiny and accessibility currently applying to regulations 
made under the Act will also apply to instruments under 
the Act. The Treasurer's determinations will be tabled in 
both Houses of Parliament and be subject. to disallowance, 
and will be published in the Gazette, as occurs at present. 
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Furthermore, I would emphasise that it is important to the 
issuing bodies, the Royal Australian Mint and the Gold 
Corporation, that such documentation is both well drafted 
and accessible as they are required to demonstrate to 
overseas authorities, as well as their wholesalers and 
dealers, that their coins have legal tender status .. It is of 
particular importance in the case of overseas authorities, as 
without that status being established,. they would be unable 
to obtain the necessary sales taxation exemption to enable 
them to compete with other numismatic products 
internationally. I would emphasise that exports are an 
important component of sales of collector coins. 

The Committee thanks the Parliamentary Secretary to the Treasurer for this 

detailed response. 
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IAW AND JUSTICE I.EGISIATION AMENDMENT BllL (NO. 2) 1991 

This Bill was introduced into the Senate on 7 November 1991 by the Minister for 

Justice and Consumer Affairs. 

The Bill proposes to amend the following four Acts: 

the Commonwealth Places (Application of Laws) Act 1970, to ensure 

that State Policy, when investigating applied Commonwealth offences, 

are not bound by Part JC of the Crimes Act; 

the Family Law Act 1975, to: 

widen the Family Court's powers to make certain orders for 

children subject to State child welfare legislation; and 

ensure a Family Court judge who becomes aware that a party has 

offered settlement is not disqualified from that case; 

the Judiciary Act 1903, to prevent the application of laws, in civil suits, 

to the Commonwealth and States to which they are not subject; and 

the Trade Practices Act 1974, to effect two minor drafting changes. 

The Committee dealt with the Bill in Alert Digest No. 19 of 1991, in which it made 

various comments. The Acting Attorney-General responded to those comments in 

a Jetter dated 25 November 1991.. A copy of that Jetter is attached to this report. 

Relevant parts of the response are also discussed below. 

General comment 

In Alert Digest No. 19, the Committee indicated that it had some difficulty in 

comprehending what was meant by the proposed amendment to section 64 of the 
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Judiciary Act. While the Committee found the explanation set out in the 

Explanatory Memorandum to be relatively clear, it had difficulty in ascribing that 

meaning to the actual wording of the proposed amendment. In particular, in 

relation to the reference to 'prescribed' State and Territory laws, members of the 

Committee recognised the potential for confusion about who might prescribe such 

laws, the Commonwealth or the States. The Committee indicated that it would 

greatly appreciate from the Attorney-General some further information on the 

proposed amendment by way of clarification of what is intended. 

The Acting Attorney-General has responded as follows: 

It is clear that State or Territory laws could only be 
prescribed by a Commonwealth regulation made under the 
authority of the new s.64(2)(b ). The Acts Interpretation 
Act 1901 (Cwlth.) (see s.17(q)) provides that the word 
'prescribed' in a Commonwealth Act, unless the contrary 
intention appears, means prescribed by the Act or by 
regulations under the Act. I do not consider that this 
meaning would be displaced by a contrary intention 
manifest in the new provisions or elsewhere in the Judiciary 
Act. 

The Committee thanks the Acting Attorney-General for this response. 

The Committee notes that the amendments to the Judiciary Act proposed by the 

Bill were omitted by the Senate on 26 November 1991. 
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Senator B Cooney, 
Chairman, 

~J~ 
~ 
~.J)~~~~~~l~~~ 

Attorney-General 

Senate Standing Committee for the 
the Scrutiny of Bills, 

Parliament House, 
CANBERRA ACT 2600 

Dear Senator Cooney, 

RECEIVED 

1 3 NOV 1991 

The Hon. Michael Duffy M.P. 
Parliament House 

Canb&rra ACT 2600 

CLE91/157l0 

I refer to Mr Argument's letter of 7 November 91 drawing my 
attention to the comments of the Standing Committee for the 
Scrutiny of Bills in Alert Digest No 18 of 1991 concerning the 
Cash Transaction Reports Amendment Bill 1991. 

In particular the Committee has noted 2 clauses which might be 
considered as Henry VIII clauses, and therefore in. possible 
breach of the Committee's principle l{a) {iv) as an 
inappropriate delegation of legislative power, I will deal 
with these clauses in turn, 

Clause 6 - proposed definition of 'international fupds 
transfer instruction' 

The primary aim of this Bill is to require the reporting of 
all international funds transfer instructions { IFTis) to the 
Cash Transaction Reports Agency which come within the 
reporting obligation of proposed section 178 for analysis in 
relation to tax evasion, money laundering and other relevant 
criminal activity. However, some categories of IFTis may 
prove to be of no law enforcement value and will need to be 
excluded to avoid overload of the CTRA, An example might be 
non-~ustomer related transactions between a major cash dealer 
in Australia and its head office overseas·. There is a need 
for each such case to be examined by law enforcement agencies 
on a case by case basis, to establish the potential law 
enforcement value of the information contained in the IFTis of 
this kind, or conversely the risk to law enforcement from 
exclusion. 

The details of the operation of these reporting requirements 
are to be worked out in close consultation with the finance 
industry to ensure the smooth introduction and operation of 
the scheme and to maintain the co-operation of the finance 
industry which has been so evident to date. The ability to 
exclude certain types or classes of IFTis, by reference to the 
transaction or to the cash dealer, by the regulations is 
necessary to keep the burden of compliance with these 
provisions by cash dealers appropriate to the benefit for law 
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enforcement purposes to be gained from the information 
collected. 

Clause 9 - proposed new subsection 178(8): reporting time 

Clause 9 is merely a procedural provision required to relieve 
some cash dealers from the primary obligation to report within 
the reporting time referred to, in appropriate circumstances. 
The need for this has been explained at page 9 of the 
Explanatory Memorandum to the Bill, and I quote: 

"Because these reporting requirements apply to telex 
messages which may be received or sent by cash dealers in 
remote locations in Australia, some practical 
difficulties might emerge in creating and' forwarding 
reports to the CTRA (AUSTRAC). It is intended to deal 
with these kinds of situation by providing specifically 
for reporting times to fit the needs of those cash 
dealers." 

The regulations developed under this provision, in the same 
way as clause 6 discussed above, will be developed in close 
consultattion with the cash dealers who will be affected by 
them. They will therefore be fully aware of their obligations 
to report at any time. 

In my view, the flexibility provided by these provisions' is 
necessary to ensure that the legislation does not impinge 
unnecessarily upon commercial acitivity. This reflects the 
nature of the scheme which has been. established by the Cash 
Transaction Reports Act 1988, itself. There are a number of 
provisions in the Act which include similar delegations, for 
exammple, the definitions of •reporting period' and •unit 
trust' in section 3 and subssection 10(5). These provisions 
have to date been used only sparingly and I am confident that 
the same restraint will be demonstrated in relation to the new 
provisions. 

In conclusion, I consider it relevant that these regulations 
will be disallowable by the Parliament. This will allow for 
control by the Parliament of the delegation of power contained 
in the legislative provisions. 

- 549 -



I hope this explanation satisfies the Conunittee' s concerns ancl 
thank the Committee for its consiclerecl views on the Bill, 

Yours sincerely 

e .. a~ 

MICHAEL DUFFY 
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Dear Mr Argument 

FEDERAL COURT OF AUSTRALIA AMENDMENT BILL 1991 

On behalf of the 17 professional and business organisations listed in the 
attachment, we would like to draw the Committee's attention to aspects of the 
above Bill which we believewarrant examination by the Committee. 

A central feature of the Bill is the "opt out" procf/dure which allows a small group 
of claimants to commence legal proceedings on behalf of an unidentified group 
of individuals without their consent. The individual has no say who should 
represent them in Court and has no say in any terms of the settlement. An 
individual is bound by the dedsion of the Court unless they "opt out" of the 
proceedings within a time period spe"fied by the Court. 

This procedure is quite different from the current practice of "opting in" which 
identifies individuals with similar claims, allows them to choose their 
representative, and a say in the conduct of the proceedings. The business 
community strongly supports this approach which applies in most comparable 
jursidictions overseas and in the current Federal Court Rules. 

In view of the implications of the "opt out" procedure for individual rights, and 
what we believe is a clear infringement of those rights, we urge the Committee 
to examine this Bill as a matter of urgency. 

Representatives of the Group would be pleased· to assist the Committee in its 
deliberations. 
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BUSINESS COUNCIL OF AUSTRALIA 
MA l,T. LOTON, AC 
PRISIDENT 

MR PITER McLAUGHLIN 
IXECUTIVE DIRECTOR 

18 November 1991 

Senator B. Cooney 
Chairman 
Senate Standing Committee 

for the Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

FEDERAL COURT OF AUSTRALIA AMENDMENT BILL 

10 CIJEENS ROAD, MELBOURNE 3004 
PO BOX 7225, MELIOUFINE ;me 

TELEPHONE: 03 "7 8-211FAX•032'87 71161 

28 AINSLIE AVENUE;, CANBERRA 2608 
P,0, BOX 908. CIVIC SQUARE 2&0B 

TELEPHONE: 06 2•18208 FAX: O& 257 Hi38 

I refer to the Federal Court of Australia Amendment Bill 1991 which provides for 
the introduction of a far-reaching procedure for representative actions in the 
Federal Court. 

While the Business Council supports measures to increase Court efficiency, we are 
concerned that the proposed 'opt out' procedure which allows a small group of 
people to take action on behalf of a class without their individual consent 
trespasses undllly on persona/ rights and liberties. 

Although it is recognised that the proposed new representative procedure will 
require wide notification to enable persons wishing to 'opt out' to exercise such 
rights to do so. those who do not see such advertisements will be effectively 
denied their rights to 'opt out' and the procedure will invariably include some 
people in legal proceedings without their individual consent. 

There are other features of the proposed legislation which the Council also 
considers to trespass unduly on personal rights and liberties. Under the 'opt out' 
procedure an individual would have no say in who represents them in Court, no 
say in the conduct of the action.and no say in any settlement negotiations. 
Further, unless an individual 'opts out', he or she is bound by the decision of the 
Court and the freedom to pursue an individual action is denied. 

The Business Council ,s concerned that the short time allowed for public comment 
on this Bill (only one month) has prevented full debate about its wider 
implications. The Council considers that the 'opt out' procedure falls directly 
within yollr Committee's terms of reference and I would be grateful if the 
Committee would consider, as a matter of urgency, the issues I have raised with 
you. 

Yours sin erely 

~~gh Mo gan, AO 
Chairman 
Business Law & Regulation Panel 
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MAJOR LAW FIRMS CRITICISE "OPT OUT" 
CLASS ACTIONS BILL 

Australia's leading national law firms have expressed serious concerns about the 
Government's radical "opt out" class action 8111, presently before Federal 
Parliament. Following detailed analysis of the 8111 the firms have concluded that 
the "opt out" procedure seriously challenges individual rights. 

The firms Arthur Robinson & Hedderwicks, Baker & McKenzie, Clayton Utz, 
Mallesons Stephen Jaques and Sly & Weigall have also raised other concerns 
about the Bill wh,ch are covered in the following extracts. 

"Our concern is that in the attempt to assist the disadvantaged the scheme 
of the Bill may be merely exacerbating the problem. Clause 332(4)(a) 
requires a group member to establish his or her entitlement to a share in the 
damages awarded by the Court. This means that group members will still 
have to take a positive step to gain compensation and those who are 
disadvantaged either socially, intellectually or psychologically will still be 
hampered 

"The problem ,s further exacerbated by the provisions of Clause 33ZB. A 
person who fails to have the capacity to take a positive step to opt out of a 
representative action will automatically become a member of the class and 
will thereby become bound by the decision in the representative action. If 
the pla1nt1ffs obtain a favourable result there may be no prejudice but if the 
plaintiffs fa,1 ,t means that a person who has taken no positive step in either 
identifying himself or putting forward his claim will be bound by the 
adverse dec,s1on of the Court. 

"This appears to us to be neither equitable nor efficient." 
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"In our view the existence of an opt out procedure will often lead to the 
institution of law suits, nominally on behalf of a large class composed of 
unidentified individuals, but which might in reality be conducted for the 
benefit of a small group of lawyers and their associates, substantially 
motivated by self interest. Such proceedings would be driven by those 
running them as opposed to the client group. We believe that this fairly 
summarises the United States experience with out out procedures." 

Andrew M. Salgo 
Partner 

BAKER & McKENZIE 

"This firm strongly opposes any form of class action which can be 
commenced, let .alone concluded, without the consent of any person on 
whose behalf it is brought. 

"Any procedure which permits class actions to be brought on behalf of 
persons who have not given their consent {particularly where those persons 
may not even be aware of the proceedings or proposed proceedings) can, in 
our view, not only impinge upon the rights of the individual involved, but 
can also give me to undesirable practices on the part of those who originate 
and instigate the proceedings and who may be motivated by considerations 
other than the proper prosecution of a legitimate claim." 

TimPeken 
Mana!ling Partner 

Dispute Resolution Division 
SLY & WEIGALL 

"The opt out system is another example of increasing interference with the 
individual rights of citizens. They should not be joined or named in a 
particular proceedings unless they provide their consent. Whilst they may 
not be named in the proceedings, it is possible that they will be named 
(without their knowledge), thus impinging on their right to privacy. In a 
democratic society citizens should be able to choose whether they want to 
be involved in particular litigation or proceedings. They should not have to 
go to court to assert th,s fundamental right. 

"If the Government is concerned (and it should be) about costs and access to 
the courts there are other an more appropriate ways of dealing with these 
problems than the legislation that they have not put forward. 

"All this legislation will do is increase the work for lawyers, particularly the 
ones who act for the unknown 'members of the class'.· 
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"In our view, a procedure for representative proceedings whereby the 
group members actively choose to be represented by the representative 
party is clearly preferable to the "opt out" procedure. The advantages of 
such a procedure are not only felt by the group members who have given 
their informed consent and respondents who are assured greater certainty, 
but also by the community at large which will not be burdened by the 
excessive costs of the Court playing a watch-dog role over the proceedings." 

Rod Halstead 
National Chairman 

MALLESONS STEPHEN JAQUES 

The Chairman of the Business Council's Business Law & Regulation Panel, 
Mr Hugh Morgan AO, today welcomed the comments by the law firms. 
Mr Morgan said that the analyses by Australia's leading law firms has confirmed 
business' worst fears about the "class action" Bill. "The disturbing feature of the 
Bill," he said "is that there has been very little public debate about its 
implications, which are only now being understood." 

Mr Morgan called on the Government to defer further consideration of the 
legislation by the Parliament until the Government has an opportunity to fully 
consider the concerns expressed by the law firms, and allow full public debate. 

Mr Morgan said that passage of the legislation should be suspended until proper 
consideration of its impact on individual rights could be made by the Senate 
Standing Committee for the Scrutiny of Bills, which has a mandate to ensure that 
legislative provisions do not trespass unduly on individual rights and liberties. 
Clearly, the "opt out" procedure, he said, will trespass upon such rights by 
including persons in legal proceedings without their individual consent. 

25 November 1991 

MEDIA CONTACTS: 

NAME: 

Mr Clive Speed 
Assistant Director 
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Senator B.C. Cooney 
Chairman 
Senate Standing Committee for the 

Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

RECEIVED 

I 3 NOV 1991 

TREASURER 
PARLIAMENT HOUSE 

CANBERRA 2600 

Thank you for the opportunity to respond to the Committee's 
comments on the Financial Legislation Amendment Bill 1991 
made in the Scrutiny of Bills Alert Digest No. 17 of 1991 (16 
October 1991), 

I note that the concerns of the Committee relate to the 
proposed amendments to the currency Act 1965 (the Act) and 
essentially arise from its in principle objection to the use 
of what are termed 'Henry VIII' clauses in respect of the 
proposed new sections 13 and 13A of the Act. While 
recognising that the current use of regulations to approve 
new coins or to vary the standard composition. of existing 
coins is also based on the use of this 'Henry VIII' process, 
it regards this process as being made even less acceptable by 
the proposed use of disallowable instruments rather than 
regulations. 

As I understand it, the Committee's concerns on this latter 
aspect reflect its view that such instruments are generally 
less well drafted and less accessible than regulations. In 
light of this, it has sought advice on the necessity for 
using such a device. 

It may assist the Committee if I briefly outline the reasons 
for the earlier amendments to the Act, as well as those 
currently under consideration. Under the original provisions 
of the Act, each time a new coin denomination was introduced 
or the standard composition (metallic composition) of an 
existing coin was varied the Act had to be amended, although 
other coin characteristics e.g design, weight and size could 
be varied by regulation. 
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In 1981, in the context of amending the Act to provide for 
the issue of a new coin denomination, the opportunity was 
taken to amend the Act to enable all such matters to be 
determined in future by regulation. This was seen as 
providing for greater flexibility in the type of coin that 
could be issued without the need for additional legislation. 
The previous process was considered impractical from the 
viewpoint of enabling the Royal Australian Mint to develop 
its numismatic coin program, as approvals for new coins or 
variations to the composition of existing coins were required 
on a regular basis. 

The reason for now changing the approval arrangements from 
regulations to disallowable instruments reflects the changed 
situation with regard to coinage, There has been a 
substantial increase in recent years in approvals sought for 
new coins and variations to coin characteristics with the 
expansion of the RAM' s numismatic program and the production 
of precious metal coins by the Gold Corporation, a statutory 
authority of the Western Australian Government. 

The practicalities of successfully issuing collector coins 
into what is an extremely competitive market demands, inter 
alia, elaborate marketing programmes, maintenance of tight 
production schedules and adherence to advertised release 
dates. In light of this and the increased administrative 
burden generated by the expansion of the number of collector 
coins being issued, it was recognised that there was a need 
to simplify the administrative process. Considerable 
administrative effort is required to make regulations. 

The Conunittee's other concern relates to the view that 
instruments are not, in general, as well drafted nor as 
accessible as regulations. While I appreciate the 
Committee's concern in this regard, I would point out that 
the Attorney-General's Department will be closely involved in 
the drafting· of the instruments. Moreover, as the basic 
format of the present regulations and. the proposed 
instruments are expected to be very similar, I see no reason 
why the quality of the instruments should suffer in 
comparison. 

As far as accessability of instruments i's concerned, while 
instruments under the Currency Act will not form part of the 
Statutory Rules series, the proposed amendments to the Act 
have been drafted so that all other avenues for scrutiny and 
accessability currently applying to regulations made under 
the Act will also apply to instruments under the Act. The 
Treasurer's determinations will be tabled in both Houses of 
Parliament and be subject to disallowance, and will be 
published in the Gazette, as occurs at present. 

Furthermore, I would emphasise that it is important to the 
issuing bodies, the Royal Australian Mint and the Gold 
Corporation, that such documentation is both well drafted and 
accessible as they are required to demonstrate to overseas 
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authorities, as well as their wholesalers and dealers, that 
their coins have legal tender status. It is of particular 
importance in the case of overseas authorities, as without 
that status being established, they would be unable to obtain 
the necessary sales taxation exemption to enable them to 
compete with other numismatic products internationally. I 
would emphasise that exports are an important component of 
sales of collector coins. 

I trust that the above satisfactorily answers the concerns of 
your committee. 

Yours sincerely 

Secretary to the Treasurer 
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Dear Senator Cooney 

RECEIVED 

2 6 NOV 1991 

t~' .=:;18
01~~~ 

ACTIN,G ATIORNEV-GENERAL 
PARLIAMENT HOUSE 

CANBERRA A.C.T. 2600 

25 NOVSI 

I refer to the comments of the Senate Standing Committee 
for the Scrutiny of Bills contained in the Scrutiny of 
Bills Alert Digest No. 19 of 1991 (13 November 1991) 
concerning the Law and Justice Legislation Amendment Bill 
(No. 2) 1991. 

The Committee has drawn attention to subclause 2(2) of 
the Bill which provides that the proposed amendment to 
the Judiciary Act 1974 is to commence on a date to be 
fixed by proclamation, and there is no limit as to when 
such a proclamation can be made. As noted by the 
Coilllnittee, a time limit for making the proclamation is 
not appropriate in relation to this amendment as a 
proclamation cannot be made until the relevant State 
legislation has been amended. I am pleased that the 
committee is satisfied with this explanation. 

However, I note that the committee was also concerned 
about some other aspects of the amendments to the 
Judiciary Act. 

In relation to the proposed amendments to section 64 of 
the Judiciary Act 1903, the Committee states that 
paragraph (b) of the proposed new subsection 64(2) may be 
regarded as an interference with personal rights and 
liberties, in so far as it would appear to allow the 
Commonwealth to exclude (by regulation) a person's right 
to damages from the Commonwealth for breach of a 
statutory duty under a State law. I note, however, the 
Committee's conclusion, on the basis of the explanation 
provided in the Explanatory Memorandum, that the 
provision would not appear to trespass unduly on existing 
rights. I respectfully agree with the Committee's 
conclusion. 

In relation to the proposed Judiciary Act amendments, the 
Committee also requested further information by way of 
clarification of what is intended. The Committee 
mentioned, in particular, the possibility of confusion 
about who might prescribe laws for the purposes of the 
new section 64(2)(b) (the Commonwealth or the States). 

It is clear that State or Territory laws could only be 
prescribed by a commonwealth regulation made under the 
authority of the new s.64(2)(b). The Acts Interpretation 
Act 1901 (Cwlth.) (see s.17(q)) provides that the word 
'prescribed' in a Commonwealth Act, unless the contrary 
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intention appears, means prescribed by the Act or by 
regulations under the Act. I do not consider that this 
meaning would be displaced by a contrary intention 
manifest in the new provisions or elsewhere in the 
Judiciary Act. 

The Committee has also commented on.the retrospectivity 
of the amendments to the Commonwealth Places /Application 
of Laws\ Act 1970 and I note that the Committee is 
satisfied that the retrospective commencement of this 
amendment is appropriate. 

Senator B Cooney 
The Chairman 

Yours sincerely 

{Michael Tate) 

Senate Standing Committee for the Scrutiny of Bills 
Parliament House 
CANBERRA 
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SENAIB STANDING COMMITTEE FOR THE SCRUTINY OF BILLS 

(1) (a) 

MEMBERS OF THE COMMITTEE 

Senator B Cooney (Chairman) 
Senator A Vanstone (Deputy Chairman) 

Senator R Crowley 
Senator I Macdonald 

Senator J Powell 
Senator N Sherry 

TERMS OF REFERENCE 

Extract from Standing Order 24 

At the commencement of each Parliament, a Standing Committee for 
the Scrutiny of Bills shall. be appointed to report, in respect of the 
clauses of Bills introduced into the Senate, and in respect of Acts of 
the Parliament, whether such bills or Acts, by express words or 
otherwise 

(i) trespass unduly on personal rights and liberties; 

(ii) make rights, liberties or obligations unduly 
dependent upon insufficiently defined 
administrative powers; 

(iii) make such rights, liberties or obligations unduly 
dependent upon non-reviewable decisions; 

(iv) inappropriately delegate legislative powers; or 

(v) insufficiently subject the exercise of legislative 
power to parliamentary scrutiny. 

(b) The Committee, for the purpose of reporting upon the clauses of a bill 
when the bill has been introduced into the Senate,. may consider any 
proposed law or other document or information available to it, 
notwithstanding that such proposed law; document or information has 
not been presented to the Senate. 



SENATE STANDING COMMITI'EE FOR TIIE SCRUTINY OF BlllS 

TWENTIETH REPORT OF 1991 

The Committee has the honour to present its Twentieth Report of 1991 to the 

Senate. 

The Committee draws the attention of the Senate to clauses of the following Bills 

which contain provisions that the Committee considers may fall within principles 

l(a)(i) to (v) of Standing Order 24: 

Corporations Legislation Amendment Bill (No. 2) 1991 

Migration Amendment Bill (No. 2) 1991 

Repatriation Institutions (Staff) Bill 1991 

Veterans' Affairs Legislation Amendment Bill (No. 2) 
1991 
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CORPORATIONS IEGISLATION AMENDMENT BIIL (NO. 2) 1991 

This Bill was introduced into the House of Representatives on 7 November 1991 

by the Attorney-General. 

The Bill proposes to amend: 

the Corporations Legislation Amendment Act 1990; and 

the CorporationsAct 1989, 

primarily to clarify certain aspects of the new national scheme for corporate 

regulation which came into operation on 1 January 1991. 

The major amendments in the Bill concern: 

the introduction of fixed date settlement for market transactions; 

corporate fundraising; 

registration numbers of companies and registrable bodies; and 

miscellaneous substantive and technical amendments. 

The Committee dealt with the Bill in Alert Digest No. 19 of 1991, in which it made 

various comments. The Attorney-General responded to those comments in a letter 

which was received on 3 December 1991. A copy of that letter is attached to this 

report. Relevant parts of the response are also discussed below. 
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Retrospcctivity 
Schedule 6 - proposed new section 1368 

In Alert Digest No. 19, the Committee noted that Schedule 6 of the Bill provides 

for the commencement and application of changes to the Corporations Law 

resulting from the Bill. Various nominated provisions are to be taken to have 

commenced on 1 January 1991, being the date on which the new corporations 

scheme commenced. The Committee noted that, though it is not set out in the part 

of the Explanatory Memorandum relating to this particular Schedule, it appeared 

that each of the amendments referred to is either of a technical nature or corrects 

a drafting error. The Committee indicated that it would appreciate the Attorney­

General's confirmation that this is the case. 

The Attorney-General has confirmed that each of the amendments contained in the 

Schedule are either of a technical nature or correct a drafting error. An attachment 

to the Attorney's letter gives more detail on those amendments. The Committee 

thanks the Attorney-General for this response. 

General connnent 

The Committee also made a general observation that it did not find the 

Explanatory Memorandum particularly helpful in relation to this Bill, largely 

because of the difficulty in locating those parts of the memorandum relevant to the 

provisions which caused concern. The Committee suggested that an index, along the 

lines of those provided in explanatory memoranda produced within the Treasurer's 

portfolio in recent months, would have been of assistance. 
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The Attorney-General hac responded as follows: 

Your comments concerning improvements to the format 
of the explanatory memorandum to make it more reader­
friendly have been noted. 

The Committee thanks the Attorney.General for this response. 
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MIGRATION AMENDMENT BIIL (NO. 2) 1991 

This Bill was introduced into the House of Representatives on 15 October 1991 by 

the Minister for Immigration, Local Government and Ethnic Affairs. 

The Bill proposes to: 

define 'offences against the Migration Act'; 

permit the obtaining of information and documents about the identify 

and location of illegal entrants; 

provide for the making of regulations to authorise the Minister to limit 

the number of visas or permits of a particular class which may be 

granted in a financial year; 

create offences relating to the arranging of marriages or de facto 

relationships for the purposes of obtaining permits to remain in 

Australia; 

impose new penalties for arranging contrived marital relationships in 

order to gain Australian residence; and 

provide for the making of regulations in relation to certain matters to 

be specified by the Minister in a Gazette notice. 

The Committee dealt with the Bill in Alert Digest No. 18 of 1991, in which it made 

various comments. The Minister has not yet responded to those comments. 

However, the Committee has received a submission from the Law Institute of 

Victoria which both endorses those comments and raises certain additional 

concerns. While the Committee does not consider the additional concerns to be 

within its terms of reference, they may, nevertheless, be of interest to Senators. 
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A copy of the Law Institute's submission is, therefore, attached to this report. 

The Committee thanks the Law Institute of Victoria for its submission and for its 

interest in the work of the Committee. 
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REPATRIATION INSTITIITIONS (STAFF) BILL 1991 

This Bill was introduced into the House of Representative on 6 November 1991 by 

the Minister for Veterans' Affairs. 

The Bill, which complements the Veterans' Affairs Legislation Amendment BiII 

(No. 2) 1991, proposes to: 

effect the separation from Commonwealth employment of staff from the 

Repatriation General Hospitals when they are integrated into the State 

systems; and 

set out the terms and conditions for staff who either accept or reject 

offers of continuing employment with the States. 

The Committee dealt with the Bill in Alert Digest No. 19 of 1991, in which it made 

various comments. The Minister for Veterans' Affairs responded to those comments 

in a Jetter dated 28 November 1991. A copy of that letter is attached to this report. 

Relevant parts of the response are also discussed below. 

'Henry VIII' clauses 
Subclauses 3(2) and 4(3) 

In Alert Digest No. 19, the Committee noted that clause 3 of the Bill sets out 

various definitions which are relevant to the remaining provisions of the Bill. One 

of the definitions set out is 'appropriate State institution'. The Committee noted 

that subclause 3(2) also provides: 
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The Secretary to the Department may, in writing, declare 
an institution operated by a State or an authority of a 
State to be an appropriate State institution for the 
purposes of this Act. 

The Committee indicated that this is what it would generally consider to be a 

'Henry VIII' provision, as it would allow the Secretary to amend, in effect, the 

definition of 'appropriate State institution' set out in the primary legislation by 

declaring an institution which does not fit within the definition set out to, 

nevertheless, be an appropriate State institution for the purposes of the legislation. 

Moreover, the Committee noted that the instrument by which the Secretary would 

effect such a declaration would not be subject to any form of parliamentary 

scrutiny. 

The Committee noted that, similarly, clause 4 of the Bi!! sets out a defini'ion of 

'affected employee'. Subclause 4(3) then provides: 

The Secretary to the Department may, in writing, 
determine that specified officers or employees employed, 
or usually employed, at a repatriation institution are not 
affected employees of the institution. 

The Committee suggested that, if enacted, this provision would allow the Secretary 

to (by written determination) exclude from the operation of the legislation officers 

or employees who would otherwise come within the definition set out in the 

primary legislation. The Committee noted that such a determination would not be 

subject to any form of parliamentary scrutiny. The Committee suggested that, as 

with the determinations under subclause 3(2), such a determination should be 

tabled' in both Houses of the Parliament and subject to disaUowance by either 

House. 
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The Committee drew Senators' attention to the provisions, as they may be 

considered an inappropriate delegation of legislative power, in breach of principle 

l(a)(iv) of the Committee's terms of reference. 

The Minister has responded as follows: 

I appreciate the Committee's concerns that these two 
clauses raise questions about whether the legislation 
inappropriately delegates legislative powers. 

In the light of your comments I have arranged for each of 
these sections to be re-examined. 

In the first instance, the discretionary power of the 
Secretary as set out in subclause 3(2) is established under 
the express authority of paragraph 3(1)(b) .. The exercise 
of the discretionary power contained in subclause 3(2) 
does not in any way alter the legislative provisions 
applicable to the interpretation of 'appropriate State 
institution' in paragraph 3(1)(a). 

Paragraph 3(l)(b) was inserted in anticipation of the need 
to protect the rights of certain former employees, that is, 
'affected employees' whose offer of continuing 
employment by the State or an authority of a State is 
provided at institutions, other than former repatriation 
institutions, run by the State. As the precise circumstances 
and conditions under which the various State governments 
and authorities would offer such employment could not 
be predicted, it was not possible to frame a definition of 
'appropriate State institution' which would cover all the 
potential situations which might arise. 

The provisions of paragraph 3(1 )(b) and subclause 3(2) 
were thus inserted specifically to cover this situation and 
their operation is not seen as impinging in any way on the 
operation of paragraph 3(1)(a). Rather, subclause 3(2) 
extends the operation of the definition in certain 
circumstances. I understand that this form of delegation 
of legislative powers was approved by the Committee in 
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1985 as reported in Parliamentary Paper No. 317 of 1985 
- The Operation of the Australian Senate Standin~ 
Committee for the Scrutiny of Bills 1981-1985. 

In view of the fact that subclause 3(2) operates in a 
beneficial way to protect and preserve the rights of 
certain employees in situations which are not yet precisely 
definable, it would also seem that it is not necessary to 
subject the exercise of this discretionary power to 
Parliamentary scrutiny by making the relevant instrument 
disallowable. Indeed, to do so might result in the denial 
of an entitlement clearly encompassed within the meaning 
of the legislation as drafted. 

The Minister goes on to say: 

With regard to the discretionary powers outlined in 
subclause 4(3) the term 'affected employee' was 
deliberately defined broadly to encompass a person who 
is or was an employee of the Department who is 
employed at a repatriation institution, or usually 
employed at the institution but temporarily absent for any 
reason. 

The reason for framing the definition in this way was to 
provide for the separation from the Commonwealth for 
all employees of the repatriation institutions and to 
encourage them to accept offers of employment from the 
State government. 

There is, however, another category of employee which, 
while employed at a repatriation institution and would 
thus ordinarily come within the definition of 'affected 
employee' in subclause 4(1 ), are not actually staff of the 
institution. This includes, for example, members of the 
Central Development Unit at the Repatriation General 
Hospital in Heidelberg Victoria. The Central 
Development Unit is a specialist medical research unit 
staffed by outposted staff from the Central Office of the 
Department of Veterans' Affairs in Canberra. Subclause 
4(3) was drafted to enable staff in this and similar 
situations to be excluded from the definition of 'affected 
employee' as and when the need arose. 
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The Minister concludes by saying: 

Accordingly, I do not agree that this subclause should be 
seen as being an inappropriate delegation of legislative 
power as it does no more than extend the definition in 
subclauses 4(1) and (2). The discretion outlined in 
subclause 4(3) is limited to very special circumstances and 
will operate in such a way as not to adversely affect the 
rights of any employee. Indeed, the provision is framed 
specifically with the intention of ensuring that no category 
of employee should improperly or unfairly be regarded as 
an 'affected employee'. This clause is thus seen as 
operating to extend, but not alter, the definition of 
'affected employee' in certain instances. 

In the circumstances, while I appreciate your concerns in 
relation to these two provisions, I believe that in view of 
the very special nature of this legislation to effect the 
separation from the Commonwealth of employees who 
transfer to the States' hospital systems, and in the light of 
the very limited and favourable circumstance in which the 
discretions will operate, I do not propose to make any 
changes to the provisions as drafted. 

The Committee thanks the Minister for this detailed response. 
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VEI'ERANS' AFFAIRS LEGISIATION AMENDMENT BIIL (NO. 2) 1991 

This Bill was introduced into the House of Representatives on 6 November 1991 

by the Minister for Veterans' Affairs. 

The Bill proposes numerous amendments to the Veterans' Affairs legislation, 

including provisions for: 

the maximum amount of earnings credit applicable to the ordinary 

income test, to be indexed in line with the consumer price index; 

extending the co-payment arrangements for pharmaceutical benefits 

under the Pharmaceutical Benefits Scheme to the Repatriation 

Pharmaceutical Benefits Scheme from 1 January 1991 and, 

consequently, payment of a fortnightly allowance to offset the patient 

contribution; 

changes in arrangements for payment of advances for pharmaceutical 

allowances; 

changes to include the areas of Iraq and Kuwait as 'operational areas' 

and specify the period during which certain areas are to be regarded as 

operational. 

The Committee dealt with the Bill in Alert Digest No. 19 of 1991, in which it made 

various comments. The Minister for Veterans' Affairs responded to those comments 

in a letter dated 28 November 1991. A copy of that letter is attached to this report. 

Relevant parts of the response are also discussed below. 
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Retrospectivity 
Paragraphs 19(a), (b) and (d) 

In Alert Digest No. 19, the Committee noted that clause 19 of the Bill provides: 

19. Schedule 2 to the [ Veterans' Entitlements Act 1986] is amended: 

(a) by omitting from Column 2 of item 5 "31 July 1962 to and 
including 11 January 1973" and substituting "28 May 1963 to 
and including 19 April 1967"; 

Commencement: Immediately after the commencement of the 
Veterans' Ent1~lements Act 1986 

(b) by omitting from Column 2 of item 7 "7 July 1965" and 
substituting "17 August 1964"; 

Commencement: Immediately after the commencement of the 
Veterans' Entitlements Act 1986 

(c) by inserting in Column 2 of item 10 "to and including 9 June 
1991" after "1990"; 

Commencement: Day of Royal Assent 

( d) by adding at the end the following: 

'4'11. The area 
comprising Iraq, 
and Kuwait 

The period from and 
including 23 February 1991 
to and including 9 June 1991 ". 

Commencement: 23 February 1991 

The Committee noted that Schedule 2 of the Veterans' Entitlements Act 1986 

describes and defines (in geographical and chronological terms) 'operational areas' 

and that these definitions are intrinsic to many of the benefits provisions of the 

legislation. The Committee noted that, while the effect of the proposed 

amendments would be retrospective, the Explanatory Memorandum indicates that 

they would be beneficial to veterans. Nevertheless, the Committee noted that the 
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amendment proposed by paragraph (a) would appear to disentitle veterans who 

served in the relevant area between 31 July 1962 and 27 May 1963 and between 20 

April 1967 and 22 January 1973. 

However, the Committee also noted that clause 20 of the Bill would appear to 

preserve the rights of any veterans who might otherwise be adversely affected by 

the amendments proposed by paragraph 19(a). The Committee noted that, 

according to the Explanatory Memorandum, the saving provisions operate in 

relation to claims applications or benefits, granted on or after 7 November 1991 

(the day after the legislation was introduced) and claims or applications not finally 

determined before 8 November 1991, 

in which case the claim or application will be 
determined, as though the amendments proposed by 
clause 19 had not been made. 

The Committee indicated that it would appreciate some further information on the 

intention and the effect of these proposed amendments. The Committee indicate 

that, in particular, it would appreciate the Minister's advice as to whether a person 

who served in a relevant area at a time which is to be excluded from the definition 

by these proposed amendments and who, say, sustained an injury which does not 

manifest itself until after 8 November 1991 would, as a result of the amendments, 

be denied a benefit under the legislation. 

The Minister has responded as follows: 

In relation to your request for further information 
about the proposed changes to the operational areas 
and dates in Schedule 2 to the Veterans' Entitlements 
Act, the amendments to the commencing and closing 
dates for operational service in the Malayan campaign 
areas described in Items 5 and 7 of Schedule 2 
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represent the final changes arising out of the Federal 
Court decisions in Doessel and Davis. 

You may recall that the Committee raised questions 
about similar changes to the Act contained in the 
Veterans Affairs Legislation Amendment Bill 1990 and 
on which I wrote to you in November last year 
explaining the reasons for these changes. 

The explanation for the changes is that as a result of 
the Doessel and Davis decisions, which gave a different 
understanding to the meaning of the term 'allotted for 
duty', benefits could be obtained under the Act in 
respect of service which was not operational; an 
outcome that was never intended. Even with the 
Federal Court decisions in Doessel and Davis, this 
outcome would not have been possible except for the 
enactment of the Veterans' Entitlements Act in 1986 
when the closing dates for operational service in 
respect of a number of the areas described in 
Schedule 2 were, for reasons which cannot be 
ascertained, changed to 11 January 1973; that being 
the end date for operational service in Vietnam. 

These changes did not have any practical effect and 
did not change in any way the entitlement provisions 
relating to operational service. Nor were they intended 
to. It was not until the Federal Court changed the 
understanding of the term 'allotted for duty' that 
difficulties arose. Prior to that, 'allotted for duty' had a 
special meaning which linked the service associated 
with that allotment to service in an operational area 
during a period in which the nature of the service 
performed involved elements of risk and danger over 
and above those associated with normal peacetime 
defence service. 

When the Federal Court decision attributed to 'allotted 
for duty' the ordinary meaning of being posted in 
accordance with the usual administrative arrangements 
applying in the armed forces, it became possible for a 
person who was posted to a unit, ship or base situated 
within any of the areas described in Schedule 2 before 
11 January 1973, but after the period in which the area 
in question actually ceased to be operational, to qualify 
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as having met the prescribed conditions for operational 
service. 

As I have indicated, this result, arising from the 
combination of the unexplained amendments to the 
closing dates in Schedule 2 when the Veterans' 
Entitlements Act was introduced in 1986 and the later 
Federal Court decisions in Doessel and Davis, was 
unintended. To have not acted to correct it would have 
been unconscionable. 

A review was thus undertaken in consultation with the 
Department of Defence to determine the correct 
commencing and closing dates for operational service 
in respect of all the areas listed in Schedule 2. Some of 
these changes were made in the Budget sittings in 
1990. However, at the time, Defence was still 
conducting enquiries through its various Service Offices 
and it has not been until now that the legislation could 
he amended to change the dates in relation to Malayan 
service in the areas described in items 5 and 7 to 
reflect the periods during which those areas were 
actually operational. 

The Minister concludes by saying: 

In answer to your final question about the operation of 
the savings provisions the situation is that the 
legislation will protect the rights and entitlements of 
those veterans who have established entitlement under 
the existing provisions or who have lodged claims or 
applications on or before 7 November 1991, but which 
are not finally determined before 8 November 1991. 
Your observation that a person who served in a 
relevant area at a time which is to be excluded from 
the definition by the proposed amendments and who 
sustained an injury which does not manifest itself until 
after 8 November 1991 would not be entitled to 
benefits under the act is correct. I should add, 
however, that the incidence of such cases is likely to be 
very small and that such persons would still have 
recourse to the usual compensation provisions applying 
to service personnel in peacetime. 

- 580 • 



The Committee thanks the Minister for this detailed response. 
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RECEIVED 

3 DEC 1991 

Senator B. Cooney, 
Chairman, 

Attorney-General 

Standing committee for the Scrutiny of Bills, 
The Senate, 
Parliament House, 
CANBERRA A.C.T, 2600 

Dear Senator Cooney, 

The Hon. Michael Oufty M.P. 
Parliament Hou,e 

Canberra ACT 2600 

91/17982 
No, 97149 

I refer to the report of the Senate Standing Corrunittee for the 
Scrutiny of Bills on the Corporations Legislation Amendment 
Bill (No, 2) 1991 contained in Alert Digest No. 19 of 1991. 

The Conunittee referred to Schedule 6 of the Bill which 
provides for the corrunencement and application of changes to 
the Corporations Law resulting from the Bill. I now give the 
confirmation sought by the Corrunittee that each of the 
amendments which are proposed to commence on 1 January 1991 
are either of a technical nature or correct a drafting er.ror. 
The attachment to this letter provides the explanations for 
each of these amendments. 

Your comments concerning improvements to the format of the 
explanatory memorandum to make it more reader-friendly have 
been noted. 

Yours sincerely, 

MICHAEL DUFFY 
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ATTACHMENT 

CORPORATIONS J,EGISI,ATION AMENDMENT BILI, INO 2\ )991 

SCHEDULE 6 

A. EXPLANATIONS FOR EACH AMENDMENT I,ISTED IN SCHEDULE 
WHICH IS TAKEN TO HAVE COMMENCED ON 1 JANUARY 1991 

PROPOSED SECTION 13 68 

The definition of "property" in subsection 920(1) 

The word •property• is defined in subsection 920(1) for the 
purpose of Part 7.10 (the National Guarantee Fund). 

The amendment to the definition of •property• inserts 
"securities" in the definition. 

This is relevant particularly to claims against the National 
Guarantee Fund under Di vision 8 of Part 7 .10 relating to 
dealer insolvency. Section 963 requires the claimant to show 
that •property• was entrusted to or received by the dealer on 
behalf of or as trustee for a person. The amendment ensures 
the coverage of, for example, FAST securities for which 
certificates are not issued. The comparable definition in the 
securities Industry Act referred to •money, securities, and 
documents of title to, and instruments of transfer relating 
to, securities". This amendment thus confirms that the 
coverage has not been reduced by any change of words from 
those in the Securities Industry Act 1980. 

Since the amendment is technical in that it simply ~ 
the intention of the legislation, the Government considers 
that the amendment should be retrospective. 

Subsection 927CSA) 

Background 

Sub-section 927(2) expressly empowers the Board of the 
Securities Exchanges Guarantee Corporation which manages the 
National Guarantee Fund to delegate all or any of its powers 
to a management sub-committee except the power to delegate 
(section 927), to determine that a payment be made from the 
Fund into a securities industry development account (section 
944) and to determine that a late claim is not barred 
(subsections 954(5) (in Division 6) and 969(3) (in Division 
8)). 

Proposed amendment 

It is proposed to insert subsection 927(51\) which provides 
that a delegation under section 927 continues in force even if 
there is a change in the membership of the Board or of the 
sub-committee. This amendment confirms the general law 

- 583 -



relating to delegation. It is thus a technical amendment and 
as such the Government considers that it should be 
retrospective. 

Paragraph 961A(b) 

sackaround 

Section 961A (in Division 7 of Part 7 .10 - Unauthorised 
transfer) deals with claims on the National Guarantee Fund 
made under sections 957 and 958. So as to provide an 
appropriate jurisdictional nexus, it provides that a claim may 
not be made under sections 957 or 958 of the Law of a 
particular jurisdiction unless on the day of the unauthorised 
execution the dealer was carrying on a securities business in 
that jurisdiction or if the dealer was not so carrying on such 
a business on the day, the last securities business that the 
dealer carried on before that day was carried on in that 
jurisdiction. 

Proposed amendment 

The amendment inserts in paragraph 961A(b) a requirement. that 
the dealer was not carrying on a securities business in any 
other jurisdiction on the day of the unauthorised execution. 
The amendment makes this provision consistent with the nexus 
provisions in proposed Divisions 6A, 6B and 6C and the 
proposed amendment to section 966A. 

This is a technical amendment as such the Government considers 
that it should be retrospective. It does not change the 
practical effect of the provision. 

Paragraph 966A(b) 

Background 

Section 966A deals with claims against the National Guarantee 
Fund in respect of insolvent members (Division 8 of Part 
7 .10). This section requires an appropriate nexus between the 
dealer and the jurisdiction to enable a claim to be made under 
the Law of that jurisdiction in respect of property entrusted 
to, or received by a dealer who subsequently became insolvent 
(Division 8). 

So as to provide an appropriate jurisdictional nexus, it 
provides that a claim cannot be made under Division 8 of the 
Law of a jurisdiction unless on the day the dealer became 
insolvent the dealer was carrying on a securities business in 
that jurisdiction or if the dealer was not so carrying on such 
a business on the day, the last securities business that the 
dealer carried on before that day was carried on in that 
jurisdiction. 

Prooosed amendment 

The amendment inserts in paragraph 966A(b) a requirement that 
the dealer was not carrying on a securities business in any 
other jurisdiction on the day of the unauthorised execution. 
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The amendment makes this provision consistent with the nexus 
provisions in proposed Divisions 6A, 6B and 6C and mirrors the 
proposed amendment to section 961A. 

This is a technical amendment and as such the Government 
considers that it should be retrospective. It does not change 
the practical effect of the provision. 

Subparagraph 1Q69fllfelfiiil 
Paragraph l069CI1Cfl 

By subparagraph 1069(l)(e)(iii) of the Law, trust deeds for 
prescribed interests are required to contain a covenant 
binding the trustee or representative 'to keep proper books of 
account in relation to those prescribed interests'. 

The previous corresponding provisions, subparagraph 
16B(l)(c)(ii) of the Companies Act and Codes, bound the 
trustee or representative to 'keep or cause to be kept proper 
books of account'. 

Prior to 1 January 1991, it had been the practice for trustees 
to cause the management company to keep the books of account. 
The change of wording has given rise to a suggestion that 
trustees must now keep the books themselves. At the same 
time, many trustees have continued their former practice, and 
concerns have arisen that they may thereby have breached their 
obligations. 

No change to the law in this area was intended with the 
commencement of the Law on l January 1991, and it seems 
desirable to allay any concerns about potential inadvertent 
liability by making the amendment, retrospective to that date. 
No one will be disadvantaged by the retrospective application 
of the amendment. The amendment simply makes it clear that 
trustees are able to continue to cause the management company 
to keep the books of account and therefore is essentially 
technical in nature. 

For similar reasons, the amendment to paragraph 1069(l)(f) 
which will bring it into line with paragraph 168(l)(ca) of the 
Companies Act and Codes, is also to be made retrospective to 1 
January 1991. 

Paragraphs lb) and {ba) of the definition of ·company' ins. 
Subsection 261(1) {definition of "comoanv") 
Subsections 265f41. {5}. {6} and {9} 
Subsections 272fl} and 13} 
Subsection 273/ll and C4l 
subsections 275(2) ana 14) 
Sections 275A. 276. 276AA and 276A 

Proposed subs.1368(3) of the Corporations Law provides that 
the following provisions of the Law, as in force immediately 
after the commencement of s.8 of the Corporations Legislation 
Amendment Act (No.2) 1991, are taken to have commenced on l 
January 1991: paragraphs (b) and {ba) of the definition of 
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"company" in s.9; subs,261(1); subss,265(4), (5), (6) and (9); 
subs,272(1) and (3); subss.273(1) and (4); subss.275(2) and 
(4); and ss.275A, 276, 276AA and 276A. 

These provisions all relate to Part 3. 5 of the Corporations 
Law, which concerns the registration and priority of charges 
created by bodies corporate which are registered under the Law. 

The need for the amendments was identified in consultation 
with the Law Council of Australia and two legal firms. The 
Law Council made a formal submission to the Attorney-General 
that certain deficiencies relating to Part 3. 5 (which are all 
corrected by the amendments) needed to be remedied with 
retrospective effect to 1 January 1991, 

The amendments correct a number of technical defects in the 
Corporations Law which have the potential effect of making 
certain charges void in Australian jurisdictions outside the 
place of incorporation of the company involved. These effects 
were not intended. 

The amendments mainly relate to the special meaning of 
"company" in section 273 of the Corporations Law. They have 
the effect of extending the reach of the Corporations Law 
charges provisions to apply, for example, not only to property 
within the particular jurisdiction of companies incorporated 
within that jurisdiction, but also to property within that 
jurisdiction of companies incorporated in other Australian 
states and Territories. These amendments will ensure that the 
reach of the Corporations Law charges provisions will be 
exactly the same as the reach of the equivalent co-operative 
scheme provisions. Without these amendments, charges over a 
company• s property located outside the State of incorporation 
of that company could be invalid under the law of the place 
where the property is located, even though the charges would 
be valid in the State where the company is incorporated. 

The other amendments in the Schedule correct drafting errors, 
make more accurate references to the register of charges 
(given that it is now a computerised national register), and 
introduce more certain transitional provisions for the charges 
of bodies the status of which have been, or may in the future 
be, altered in various ways explained in the Explanatory 
Memorandum. 

All of the amendments are technical in nature. 

Retrospectivity to January 1991 will promote commercial 
certainty by avoiding the possibility of an unexpected loss of 
rights arising from the fact that the conunercial community has 
reasonably assumed that the law relating to charges had not 
been altered upon the commencement of the Corporations Law. 
In its submission, the Law Council emphasised the potential 
for commercial uncertainty if the amendments were not made 
retrospective to 1 January 1991. 

In terms of the criteria which the Committee has indicated 
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that it will apply to questions of retrospectivity, these 
amendments, in the Government's view, will both have a 
beneficial effect and redress minor technical deficiencies. 

Paraaraoh la) of the definition of 'clients' seareaated 
account' in section 9 

The proposed amendment to the definition of "clients' 
segregated account• clarifies that the account can be 
maintained, whether in Australia or elsewhere with an 
Australian bank. 

The amendment confirms the original meaning which may not have 
been made clear. It is thus a technical amendment and the 
Government considers that it should be retrospective. 

section 369 

The proposed amendment omitting the word "company" from the 
section reflects the fact that bodies corporate may be duly 
incorporated with limited liability or no liability under 
Australian laws which are not "Australian company laws• - for 
example, co-operatives legislation. As a result of this 
amendment, such bodies will be able to give notice of the fact 
of their limited liability or no liability status by the 
inclusion of the relevant words at the end of their names, as 
they are generally required to do by the legislation under 
which they are incorporated. 

The amendment corrects a minor drafting error and gives s. 369 
the same effect as its predecessor, section 566 of the 
Companies Act. 

The other amendment to this section merely corrects a 
grammatical error. 

The amendments to section 369 are thus technical and the 
Government considers that they should be retrospective. 

Paragraph 874/l}Cbl 

Section 874 empowers the Court, on the application of the 
Commission to freeze the bank accounts of licensees and former 
licensees when certain criteria are met. 

Paragraph 874(l)(b) describes one of these criteria - that 
there has been undue delay, or unreasonable refusal on the 
person•s part in paying, applying or accounting for trust 
money as provided by "this Part" (Part 7. 6). 

The amendment to this paragraph inserts •or a corresponding 
previous. law" after .. Part". 

It thus makes it clear that the provision applies where there 
has been a failure to comply with Part 7.6 or a corresponding 
previous law. 
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The amendment corrects a minor drafting error and the 
Government considers it should be retrospective. 

Paragraph 1224 n1 Cc) 

The proposed amendment makes the wording of this provision 
relating to clients' segregated accounts consistent with that 
used in section 9 (the definition of "client• s segregated 
account") and section 1209. 

This amendment clarifies the initial intention of the 
legislation. It is a technical amendment and the Government 
considers it should be retrospective. 

B. APPLICATION OF CERTAIN CHANGES 

PROPOSED SECTION l 3 6 9 

Prooofied s11b-section 1369(1) 

Section 959 determines how and when a claim against the 
National Guarantee Fund in respect of an unauthorised transfer 
of securities (under Division 7 of Part 7 .10) may be made. 

In Schedule 1 of this Bill it is proposed that the existing 
section 959 be repealed and a new section 959 (which provides 
a different procedure) be substituted. 

Sub-section 1369(1) provides that claims under Division 7 of 
Part 7 .10 in respect of a loss that a person became aware of 
before the commencement of that amendment must be made within 
the time limits and in the manner prescribed by section 959 as 
it was before the amendment commenced. 

Suh-section 1369(2) 

The effect of proposed 1369(2) is to ensure that the law 
applying to prospectuses issued before the commencement of the 
Bill continues to apply to those prospectuses. Accordingly, 
any rights and liabilities which may result from conduct prior 
to that commencement will be preserved, 

- 588 -



• 
Law 
Institute 
of Victoria 

Ynutrcf 

Telephonu r.nqulnl?:i 
Mr. L, Otlton 

Olrect line: 6fJ7.t/l79 

wh,:n replyin~ ulcase ciunii:. 
L1312C 

4 70 H.ourkt· Street. ~1<:lt,ournt" :1000. \'u:mrla A.OJ-: L>X.:5:iO T<'lc·µhrn,C': m:i1 li07 m• 1 1 
Fdt'!->lntilt-. 1<>3160~ r.:110 ,\II corrC"lo>f,onUentf• G.P.o nox 26;sc. Mclb<nunt· ::ioo1 

3 DGC811\bor 11l91 

Mr. Stephen Argument 
Secretary 
Scrutiny ol BTI!s Committee 
Parliament House 
CANBERRA ACT 2§00 

(Facsimile: (06) 2n 3289) 

Dear Mr. Argument, 

MIGRATION AMENDMENT BILL (No 211991 

I attach the submlaslon of the law Institute of Victoria In relation to the Migration Amendment BRI (No.2) 
1991 tor your att8/Jlion. 

I understand that Senator Cooney wishes 1he submission to be dlstrlb\led to d members of the 
Senate. 

It wood be appreciated I you wol.id coollrm this with Senator Cooney and attend to th!& matter. 

Should YQU llaVe any queries regarding the L.aw lnstltute's submission, please do not hesitate to 
contact me. 

Youro faithfully, 

d£__ 
LAURIE DALTON 
R,asarch so11cnor 
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LAW INSTITUTE OF VICTORIA 

SUBMISSION ON THE MIGRATION AMENDMENT BIL1. (N0.2) 1991 

EXECUTIVE SUMW.RY 

1. The penahles p18sorlbed throughout the BUI appear to bl ~ exceaalve. 

2. Legal proleSSlollal prlvlego should be expressly retalned II a defence to a Notlt9 

aorved under proposed Secilon 22A(1). 

3. A special defence mould be available lo quallfled legal praciltlonero In relation to the 

provision ol a dooument which Is falsa or mlslssdlng in a mar9llal particular 'Mlare Iha! 

document haa boon supplied In acconlance with a cllent's lnSIJIJCtJons. 

4. The attempt a the leglslatin to bind the Crown ra1S8I S8flout ISoUes of privacy which 

warrant further conslderadon. 

5. Oeclslo<1$ to be mods by the Mln1St8f wllh respect to providing furth8r crtterla !Or visas 

or permhs based on limited quotas sh01ld be wbject to parllarnen1ary scrutiny. 

6. Attempts to legislate in respect ol marriage& llllemnls&d outside the Jurisdiction ol 

Australia may encounter constltutlonal dltflcultln. 

7. The Law lnS11Me opposes the reversal a the onue of prool Olllo petSOnS arranging 

maniages to show they belleved on reasonable g1ounda that the marriage wood result 

In a genuine and continuing rolatlonshlp. 

8. Qualified legal practitioner. providing lrtormallon on client&' lnwuctlons shoud not 

carry responslblllty for the truth or otherwise ol lnr;tnJctlona rocelved In good faith. 
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LAW INSTITUTE OF VICTORIA 

SUBMISSION ON TiiE MIGRATION AMENDMENT BILL (N0,2) 1891 

1. lntrOductlon 

1.1 The Law lnstltlJ!e cf Victoria appreciates !he oppo,tuM)I of commenJlng on the 

provisions of tho Migration Amendment 811( (No. 2) 1991 (hereinafter referred 

to as 'the Blll1. The purpose Of thJs aubmlsslon Js to comment on certain 

provisions of the BIi now befote the Federal Pa~lament and to sook certain 

amendments. The submission ldentlflff a number of defeeb In those 

provisions and propasas alternative means of gMng e!lect to their unde~y!ng 

policy. 

1.2 Too subm!sslon wm be conflnoo 10 thQ contonts Of the Bl without commenllna 

on the unde~ylng policy cf strengtho!llng lhe e!lectlvenoss cf Australia's 

Immigration border controls and tll9 general approaehes taken to achlevo th!• 

obJecthle. 

2. Commentary 

2. t M. tho outset the Institute questions tho appropriateness of the penalties 

Imposed throogholJI the entire BUI. Fnlly I i. eubmlttod thal the pona!IIOI 

lhrougho!A appear to be grossly excaas!ve given tho nature Of the offences. 

WMo tho lnS1ftuto appreciates tho nood for ponoltlec to be set at such a level 

as to have a &trong deterreni ellect, k i. neYGl!hQ!esa lml)Oltant to have at loasl 

some stmblanco of consistency ancl a - ol proponlon when fixing 

penalties w as to mako the punishment lit tho ctlme and maintain the Integrity 
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of the crimlnal Justice •ystem, ll la 01Jbmlllod that oach of the penaltlea otatod 

within Iha BUI should be rtNIBWad In the light of these comments. Secondly 

the Low Institute considers that 8'1Ch ol the penaltloe 1houd have a lbcod 

amount maxJmum fine as an attemallve to Imprisonment, auch fine also being 

set al an appropriate level. 

Clause 3 

2.2 Proposed SIIC!lon 22A(1) glvos the Mlnlstor powor to clllaln Information and 

documoma about llegal entrar1111 the Minister 'has reason to belle\le" cettaln 

facts. It la submitted that the Minister showl not be empowered to 56/W a 

notice undor sub-section (1) where for any raason he does not actually bellll'le 

those focts .. Accordingly the Section shood commonce wkh the words 'If the 

minister bellaves upon reasonable grounda. . .". 

2.3 Information, documents and copies of document, must bt given to the 

Minister wlthln tho time spocttlad In !ht notk:41 lA'ldw proposed sub-section 

22A(1). The Uvee references to "perlcxl' should an be preceded v.ith the word 

2.4 In proposed Sectlon 220 the refo,ence to 'peragraph W(1)(c)' sholJd be 

amended to delele lho roforooce to paragraph (c) IO •• to "''"' to tho whole ol 

s.cilon 22A(1). tt Is submitted that a person Should be entitled to be paid 

roasono.ble compensation not only for making coplee but also for providing 

,,1orma11on or documents purouant to a notice under sub-section (1). 

2.5 Proposed Section 220 provides a reasonable excuse defence for a falure lo 

comply v.ith a notice undor Section 22A(1). Howr,w lhore Is no specl!lc 

defence open to qualified legal advlsera and lholr clltntl on lht ground ol 
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fogal prolessfonal ptMlege, The Law lnsttture i. ttro,,gy o/ the opinion !hot 

tho fundamental common Jaw 1)11~8 ol legal professional privlleg• as 

ax pounded by the High CoiJt DI Australia In Baker y C§mpbeU (1963) 153 

C.LR. 52 shoukl not b8 abrogated by the proylslonl Of OMslon 1A. It ts 

submitted that the Minister ShOuld not be pr1Vy to the communications 

belWoon I client and his or her legal JdVlsar which are the soojecl ol this 

prlvlogo as this would prc,,,e to be a major dlslncertMt to the fun and frank 

dlsc!011ure ol all relevant material tact, by the client to the oollcltor. WlthOUI 

such candour within the prole$slonal relationship, a client cannot be assured 

ol receiving complete and accurate advice with reepoct to hio or her legal 

obllgatlons. It Is submitted that, In Older to Clarlly doulll which Is otherwise 

certain to arise, tho legls!atlon 6hOUld specllcally llall that the defence ol 

legal professional prlvlega applies to both legal atMsara and their cllents who 

are In receipt of a notice under Sec:llon 22A(1). 

2.6 It Is suggested that the words at the ccmm- ol Section 220(2) "Th• 

following are 2 of the reasonable excuses for rllualng or toning to comply With 

a notice:' Sho"d be deleted and 1ubotit\Jtad With 1lll words 'Within 1ub­

sactlon (1) the reference to reaaonable exCUH Includes but I• not limited to 

the following:'. 

2.7 The wool 'or' ahould appear atter the ond ol Section 220(2)(a) to conflrm that 

paragraphs (a) and (b) are to ba r&ad disjunctively. 

2.8 The Law lnstttute Is concerned that proposed Section 22G partially abrogates 

the long-standing common law prMegu egalnst Nll·lncrtmlnatlon. Thi• 

prlvlege arises from the pmclple that one ahouJd not bt compelled to answer 

questions which may prove to be an admlnlon ol gull ol a criminal Offence 

and that K Is for the prosecution to advenca suff1ci9rrt evidence ol an Offence 
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beyond reasonable doubt. Wille Section 22G malnlalna the sateguerd that 

Information or documents provided or obtained u a d~ecl or lndlrQC! 

consequence are not admlsslble In crlmlnal proceedlngl, the lnstltute WOUid 

prefer to sea the prMlege rolalnod wlthcu any abrogatlon whatsoever. 

2.9 Proposed Secllon 220 contains ungranvnatlc:al wording tha meaning ol which 

Is not at all clear. Is It Intended by the wording ol (a) that either the fact lhat 

Information Is given or the fact that the document or copy 18 produced 11 not 

admlsslble In evidence against tho 1)8110117 Is k lnlellded that the Information 

given or doeument or copy produced It not admlss~. tt Is rnperatlve that 

the wool Ing be amended so a• to ciarfy the lntQ/11fon ol the loglslaturw. 

2.10 Proposed Section 22F prohlblls the proo,lolon of a document pursuant to a 

notice which Is false or mlsleadklg In a material partlclW, tt Is sUbmltlod that 

a further sub-aecllon should be lntroduood providing a furthar defence ~ 

the document or copy IS produced by a qualified legal practllloner on the 

lnstructlonl ol his or h0r client. Legal praClll<>neri generally are obliged to 

comply with their cllent'a lnslructlona regardlNI d whether or not they 

suspect the veracity of any statem811t made. To not haw an epproprlllta 

defonce ror legal practltlonars wll resut In them bolng In the emba!TaUlng 

posttlon ol not only having to be advocates but also having to play the role ol 

)udge and Jury. 

2.11 Pursuant to proposed Section 22J, the Mlnl6ter may retain possession of a 

document for as long u Is necesaary for Iha purpoaee al the Ac!. It Is 

submitted tllat this llma period lhOIM be quellfled by Inserting tho word 

'reasonably' before tho word 'necessary' In aub-sectlon (1). 
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2.12 Propo5o<1 Sscllan 22J(3) alatllt 'Thlt cattJflld copy mus! be received In all 

cOIIIIS and trlbunala as IMdenco 11 I k wen1 the original'. Thia pra,lalon 

effecllvely deems a document to be original GYldence. It ii submitted that the 

certlfled copy shoud be admlaslbl• aa ff It were an original dOCIJmont but k 

shoud not be taken as prow,g the auther1lclty cf tho original document. 

Whlo 1h11 may appear to be a 111<11'11 flne point. It ill lor9SOO&bla that 

circumstances could arl5'1 In whlch ft assl.llMIC the greatest lmpollanee. 

Acco<dlngly en amendmem clarifying Ihle point ill warranted. 

2.13 This Institute ii particularly C011Cerned at proposed Section 22K Which 

provld .. that Division 1 A la to bind the C,c,,om In right cf the Commonwealth. 

the States and the Territories. Whle thil l8Clloo atteml)IS to clarity any 

amblgu!ly regarding tho dO<:trlne of shleld of the crown, k ral$ea serious Issues 

Of privacy In Jhal a great deal d lnfOllllllllon II madi available lo Fedora! and 

State ga,emmont agencies but at no Uma WU It wer contemplated that the 

lnlormaUon would be made avalllbla for thlt pLrpOM of assisting the Mlnll!ler 

In Investigations of this nature. For this reason k II 1ubmllod that lhl1 l8Cllon 

should be deleted. 

2.14 A further passlble prolllem with proposed Section 22K Is that arguably It C<XAd 

be constitutionally Invalid as going beyond whet la neceuarly lnclderul to the 

heads of power In Section 51 of tht Commonwealth Constitution. Soma 

uncertainty and confusion may exist becauso of Iha poaslblky that this 

provision wll be declared to be wholy or partially Invalid. 
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2.15 The purpose of proposed aub-aectlon 23(3A) II to dOW the Minister 10 

piescribe a further criterion based on the numbe< ri v1gas granted ri a 

particular class during a particular financial year. The notice la to be published 

In thl Government Gazette. Any declilont made wtlh reapect to such nOlioos 

would 00! be subject to any form ri parliamentary IC!lllk1y. The Law Institute 

egrees with the Senate Scrutiny ri BIia Commltee 1h41 It Is preferable that 

such scrutiny Is avanable ha"1ng regard to thl olfect d such notices. 

AccocdlnQly this provision amouiu 10 an Improper detegalion of leglslBIMI 

pcwer. Pr0!)06ed ,- Section 33(3A) makes subcantllllly ldflflllcal 

amendmeru In relation 10 apptlcat!OnS for entry permtta. Accordlf9Y the 

same comments are equally applicable 10 tlwt sub-section. In addition lhe 

ln&tltute la concamad !hat these proviak>na allow for auch notlcat to be 

publlohad In the Government Gazotte on a retroapectt-lt be1l1. 

2. 16 In proposed Sections 23(3A) and 33(3A) tM word, in spite or ahould be 

deleted as being Inappropriate and ~LUCI with elth11 "notwlhstanding" or 

'regardless Cl'. 

2.17 Proposed Section$ 23(38) and 33(39) provide that when e crterlon prevoola 

the grant In a financial year of any more vlau or pormlla d a pertlc!NT class, 

any OUIS!andlng applications for a WIii of pe,mlt ri lhal class Is tal<en not to 

hove been mode. ij la submitted 1h11 any auch appl1catlons ,houd be 

tranSferr8d c,,,ar with priorly to the folta,,ing flnanclal year and not simply 

laflS'I aa lthay wore novw made. 
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ci.uaea 

2.1 B Parai,aph (b) al the l)l'Op088d dallnlllcn a "prellmlOl/'f permit" I• uncertain 

and devoid of preclslon. tt rafm to I pennl or a visa 'Iha! lo usuaiy applied 

for .. :. It la 11Jbmitted that such a da!lnllloo le IJ'llntellgj~a to many Who ara 

no( famllar with the mlgratloo ~lslatloo In 1t1 lll1lnty. 

2.19 The Institute Is concerned by the anompl cl the Parliament In propoae(I 

Sectloo 830(2) to regulala marriages aolemnlzad OUtslde the Jurlsdlctloo of 

Aus!J'alla. particularly as there may bt I lack cl conformity with Iha mamage 

customs and law o/ other Jurlsdlctlon1. To r&gu/a!e sue/I marrlag .. may well 

be beyond the constltutlooal Jurlsdlclloo al Australia. 

2.20 The Law lnslftute opposes the revil1$81 ol the onus ol prOOI In ptopoaed 

Section 830 so as to requ~, any person 1,nnglng • maniaga b<llw~n other 

persons for the purpose of assisting 0/18 ol those per1005 to get a stay permit, 

to provu under aub-sectloo (3) • belle! on rouonable grounds that the 

marriage wOUld result In a genuine and cootloolng l'Glatlonshlp. tt ls 11Jbmltted 

that lhla reversal of the onus of proof trespasaea und1'y on personal rights and 

liberties. Given the senousoess cl tho olf8nce as \odlcated by the p,oposed 

penalty ($100,000 or lmprlsonment for 10 years, or ~) k la Important that 

the prosecution be required to prove all elemfllla cl the off once •• lo the ca,. 

with all other serious offences. 

2.21 The use a temiJnology relating to the arranging d mamages In p,oposed 

Section 830(1) Is unfortunate given thli! the wO<dl "ananged rnan1a~· have 

another corrmon meaning and COMOOlllon unrelated to that Intended W1thln 

this sub-section. The lnstl!U!e sugg6SII that a more appropriate wording 

might be "A person must no! contrive 1 """1age. .. • as this avoids confusion 
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and mon, accurately denole« the typo d conduct v.tilch the Parliament 18 

seeklng lo prevent. 

2.22 The defence In proposad S4ctlon 830(3) requlrat the! tho dofendant 'bGlkWed 

on reasoneble grounds' that tha marrlage WOlJd rNdl In a genuine and 

comlnulng marltal relationship. Accoro~ • defendant who honeatly held 

such a belle! although wlhoot rea80!1llbl1 grOISlda woukl no1 be entlUed to 

rely on that defence. Ir le su!xnltted that a IUbj&C!IVt srandard shoud be 

applied by deleting the reference to 'on reasonable grounds' and Inserting the 

word 'honestly' before 'believed', 

2.23 Proposed Section 83E deals wtth the arranging of a pratended de facto 

relatloo$hlp. It Is submitted that eubjeollva knoY,iedge or belle! of the true 

sltuaUon should be the requirement wfthout conluslng the issue by lndudlng 

the objsctlve standard 'oo reasonable grounds'. 

2.24 legal practl!loners once again can be Jja08d In an lnvldloua posl!Jon by the 

application ol proposed Section 83E. h Ill arguablo lhal I logal practitioner, 

who $\JSpocls his or her client Ill not being trutl1ul d8Sl)l!o heWlg warned the 

client of tho consequences, and who complles with tho dl&r'l!'s lnstrucllon1, 

may appear to havo cootravened this provision. Accotdlnay 1h11 frlllltute 

recommends that this proposed soctlon be deleted, or at toast provide a 

specific defence for legal practltloner1 who 1,- acttno on dlent's lnatructlons. 

2.25 Proposed Section 83F(1) creates an o118nce ol 8l>IJl'ifng for I my porrnlt en 

the ground of a marrlago or de facto relatlOnlhlp when them ls no Intention to 

Jive permanontly In a genuine and oont/nUlng mwllal ralatlonchlp. Su!Hoctlon 

(3) C111ates a fUrlher ollence d nominating an applicant where no such 

lntontlon exists. tt Is oubmllled that quatlfled logel practitioners acting oo their 
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cllenta' lllilruellons should be apecl!lcllly excluded from the operation cf 1h11 

section. 

2.26 An Olfonca of making • false or mlaloodlng ll.alemant II l~oduced by 

proposed Section 83G. Paragraph (3)(d) ~1111 tile pellOl1 making the 

statQmll'A OI' gMr,g the ln!cnna11on to make approp11a1, lnqult1tt to sa\lstf 

hlmlllif Cl he<sell that the 11.a!emenl or lnlonnatlon wu nolther lillse nor 

mlaleadlng. Thia raJsea the concern of the extent to which legal praelltlonari 

are obliged to make enquiries to satlafy tllQmael\l8t ol Iha trulh!ulrwu ol 

materlal p«nlcula~ provided by their Clleru. tt 1, 1ubmltted \Im legal advlan 

acting oo lhN' client&' Instructions lhould be totally exen,,t from the operation 

of thlt 58Ctlon. A legal practltloner lhould nr;er be roqu~ad to cmy 

responslblllty for the truth or otherwise ot the Instructions received In good 

faith. 

Ciau11t 

2.27 In relatlon to proposed SectJon 181(1A) the same comrnenlt In relation to 

pe~lamentary scrutiny apply u expres&ed In relation to Clauses 4 and S 

above. 
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RECEIVED 

2 DEC 1111 

Minister for Veterans' Affairs .::e-~ .... .:.. 
Ben Humphreys, MP 
Member ror Griffith 

28 NOV 1991 

Senator B Cooney 
Chairman 
Standing Committee for the Scrutiny of Bills 
Australian Senate 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

On 14 November 1991 the Secretary to your Committee wrote 
to me drawing attention to the comments of the Committee 
contained, in the Scrutiny of Bills Alert Digest No 19 of 
13 November 1991 in relation to the Repatriation 
Institutions (Staff) Bill 1991 and the Veterans' Affairs 
Legislation Amendment Bill (No,2) 1991, 

2. The concerns of the Committee in relation to the 
Repatriation Institutions (Staff) Bill 1991 ( the Staff 
Bill) arise in respect of subclauses 3(2) and 4(3). 

3. Clause 3 of the Staff bill deals with various 
interpretations and defines "appropriate State 
institution", in relation to a State to mean -

11 (a) a repatriation institution in the State that 
has become an institution operated by the State 
or an authority of the State; or 

(b) any other institution in the State declared 
under subsection (2) to be an appropriate State 
institution;" 

4. The meaning of •affected employee' is set out in 
clause 4 and refers to officers or employees of the 
Department of Veterans' Affairs who are, or were at a. 
particular time, including a time before commencement, 
employed at a repatriation institution even if 
temporarily absent from that institution for any reason, 

5. Both of these clauses, as your Committee notes, are 
qualified by subclauses which give the Secretary to the 
Department of Veterans' Affairs certain discretionary 

__ powers. Subclause 3(2) provides that the Secretary to 

~ 
l\111""' 
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the Department may, in writing, declare an institution 
operated by a State or authority of a State to be an 
appropriate State institution for the purposes of this 
Act. Similarly subclause 4 ( 3) enables the Secretary to 
determine, in \lriting, that certain employees are not 
"affected employees" of a repatriation institution. 

6. I appreciate the Committee's concerns that these two 
clauses raise questions about whether the legislation 
inappropriately delegates legislative powers. 

7. In the light of your comments I have arranged for 
each of these sections to be re-examined. 

8. In the first instance, the discretionary power of the 
Secretary as set out in subclause 3 ( 2) is established 
under the express authority of paragraph 3(l)(b). The 
exercise of the discretionary power contained in 
subclause 3(2) does not in any way alter the legislative 
provisions applicable to the interpretation of 
"appropriate State institution" in paragraph 3(1) (a). 

9. Paragraph 3(1) (b) was inserted in anticipation of the 
need to protect the rights of certain former employees, 
that is, "affected employees" whose offer of continuing 
employment by the State or an authority of a State is 
provided at institutions, other than former repatriation 
institutions, run by the State. As the precise 
circumstances and conditions under which the various 
State governments and authorities would offer such 
employment could not be predicted, it was not possible to 
frame a definition of "appropriate State institution" 
which would cover all the potential situations which 
might arise. 

10. The provisions of paragraph 3(1) (b) and subclause 
3 ( 2) were thus inserted specifically to cover this 
situation and their operation is not seen as impinging in 
any way on the operation of paragraph 3(1) (a). Rather, 
subclause 3 ( 2) extends the operation of the definition in 
certain circumstances. I understand that this form of 
delegation of legislative powers was approved by the 
Committee in 1985 as reported in Parliamentary Paper 
No.317 of 1985 - The Operation of the Australian Senate 
Standing Committee for the Scrutiny of Bills 1981-1985. 

11. In view of the fact that subclause 3 ( 2) operates in 
a beneficial way to protect and preserve the rights of 
certain employees in situations, which are not yet 
precisely definable, it would also seem that it is not 
necessary to subject the exercise of this discretionary 
power to Parliamentary scrutiny by making the relevant 
instrwnent disallowable. Indeed, to do so might result 
in the denial of an entitlement clearly encompassed 
within the meaning of the legislation as drafted. 

12. With regard to the discretionary powers outlined in 
subclause 4(3) the term "affected employee" was 
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deliberately defined broadly to encompass a person who is 
or was an employee of the Department who is employed at a 
repatriation institution, or usually employed at the 
institution but temporarily absent for any reason. 

13. The reason for framing the definition in this way 
was to provide for the separation from the Commonwealth 
for all employees of the repatriation institutions and to 
encourage them to accept offers of employment from the 
State government. 

14. There is, however, another category of employee 
which, while employed at a repatriation institution and 
would thus ordinarily come within the definition of 
"affected employee" in subclause 4 ( 1), are not actually 
staff of the institution. This includes, for example, 
members of the Central Development Unit at the 
Repatriation General Hospital in Heidelberg Victoria. 
The Central Development Unit is a specialist medical 
research unit staffed by outposted staff from the Central 
Office of the Department of Veterans' Affairs in 
Canberra. Subclause 4(3) was drafted to enable staff in 
this and similar situations to be excluded from the 
definition of "affected employee" as and when the need 
arose. 

15. Accordingly, I do not agree that this subclause 
should be seen as being an inappropriate delegation of 
legislative power as it does no more than extend the 
definition in subclauses 4(1) and (2). The discretion 
outlined in subclause 4(3) is limited to very special 
circumstances and will operate in such a way as not to 
adversely affect the rights of any employee. Indeed, tbe 
provision is framed specifically with the intention of 
ensuring that no category of employee should improperly 
or unfairly be regarded as an "affected employee•. This 
clause is thus seen as operating to extend, but not 
alter, the definition of "affected employeeft in certain 
instances. 

16. In the circumstances, while I appreciate your 
concerns in relation to these two provisions·, I believe 
that in view of the very special nature of this 
legislation to effect the separation from the 
Commonwealth of employees who transfer to the States' 
hospital systems, and in the light of the very limited 
and favourable circumstance in which the discretions will 
operate, I do not propose to make any changes to the 
provisions as drafted. 

17. In relation to your request for further information 
about the proposed changes to the operational areas and 
dates in Schedule 2 to the Veterans' Entitlements Act, 
the amendments to the commencing and closing dates for 
operational service in the Malayan campaign areas 
described in Items 5 and 7 of Schedule 2 represent the 
final changes arising out of the Federal Court decisions 
in Doessel and pavis. 
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18. You may recall that the Committee raised questions 
about similar changes to the Act contained in the 
Veterans Affairs Legislation Amendment Bill 1990 and on 
which I wrote to you in November last year explaining the 
reasons for these changes. 

19. The explanation for the changes is that as a result 
of the Doessel and Davis decisions, which gave a 
different understanding to the meaning of the term 
"allotted for duty", benefits could be obtained under the 
Act in respect of service which was not operational; an 
outcome that was never intended. Even with the Federal 
Court decisions in Doessel and Davis, this outcome would 
not have been possible except for the enactment of the 
Veterans' Entitlements Act in 1986 when the closing dates 
for operational service in respect of a number of the 
areas described in Schedule 2 were, for reasons which 
cannot be ascertained, changed to 11 January 1973; that 
being the end date for operational service in Vietnam. 

20. These changes did not have any practical effect and 
did not change in any way the entitlement provisions 
relating to operational service. Nor were they intended 
to. It was not until the Federal Court changed the 
understanding of the term "allotted for duty" that 
difficulties arose. Prior to that, "allotted for duty 11 

had a special meaning which linked the service associated 
with that allotment to service in an operational area 
during a period in which the nature of the service 
performed involved elements of risk and danger over and 
above those associated with normal peacetime defence 
service. 

21. When the Federal Court decision attributed to 
"allotted for duty" the ordinary meaning of being posted 
in accordance with the usual administrative arrangements 
applying in the armed forces, it became possible for a 
person who was posted to a unit, ship or base situated 
within any of the areas described in Schedule 2 before 11 
January 1973, but after the period in which the area in 
question actually ceased to be operational, to qualify as 
having met the prescribed conditions for operational 
service. 

22. As I have indicated, this result, arising from the 
combination of the unexplained amendments to the closing 
dates in Schedule 2 when the Veterans' Entitlements Act 
was introduced in 1986 and the later Federal Court 
decisions in Doessel and Davis, was unintended. To have 
not acted to correct it would have been unconscionable. 

23. A review was thus undertaken in consultation with 
the Department of Defence to determine the correct 
commencing and closing dates for operational service in 
respect of all the areas listed in Schedule 2. Some of 
these changes were made in the Budget sittings in 1990. 
However, at the time, Defence was still conducting 
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enquiries through its various Service Offices and it has 
not been until now that the legislation could be. amended 
to change the dates in relation to Malayan service in the 
areas described in Items 5 and 7 to reflect the periods 
during which those areas were actually operational. 

24. In answer to your final question about the operation 
of the savings provisions the situation is that the 
legislation will protect the rights and entitlements of 
those veterans who have established entitlement under the 
existing provisions or who have lodged claims or 
applications on or before 7 November 1991, but which are 
not finally determined before 8 November 1991. Your 
observation that a person who served in a relevant area 
at a time which is to be excluded from the definition by 
the proposed amendments and who sustained an injury which 
does not manifest itself until after 8 November 1991 
would not be entitled to benefits under the act is 
correct. I should add, however, that the incidence of 
such cases is likely to be very small and that such 
persons would still have recourse to the usual 
compensation provisions applying to service personnel in 
peacetime. 

25. I trust the above explanations meet the Committee's 
concerns. Should you require further information the 
contact officer in my Department is Fred Buckley, Legal 
Services Group, telephone number 2896540. 

Yours sincerely 

(BEN HUMPHREYS) 

cc Stephen Argument 
Secretary 
Standing Committee for the 

Scrutiny of Bills 
SG49.5 
Parliament Bouse 
CANBERRA ACT 2600 
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TERMS OF REFERENCE 

Extract from Standing Order 24 

(1) (a) At the commencement of each Parliament, a Standing Committee for 
the Scrutiny of Bills shall be appointed to report, in respect of the 
clauses of Bills introduced into the Senate, and in respect of Acts of 
the Parliament, whether such bills or Acts, by express words or 
otherwise 

(i) trespass unduly on personal rights and liberties; 

(ii) make rights, liberties or obligations unduly 
dependent upon insufficiently defined 
administrative powers; 

(iii) make such rights, liberties or obligations unduly 
dependent upon non-reviewable decisions; 

(iv) inappropriately delegate legislative powers; or 

(v) insufficiently subject the exercise of legislative 
power to parliamentary scrutiny. 

(b) The Committee, for the purpose of reporting upon the clauses ofa bill 
when the bill has been introduced into the Senate, may consider any 
proposed law or other document or information available to it, 
notwithstanding that such proposed Jaw, document or information has 
not been presented to the Senate. 



SENATE STANDING COMMfITEE FOR THE SCRUTINY OF BIUS 

TWENTY-FIRST REPORT OF 1991 

The Committee has the honour to present its Twenty-First Report of 1991 to the 

Senate. 

The Committee draws the attention of the Senate to clauses of the following Bills 

and Acts which contain provisions that the Committee considers may fall within 

principles l(a)(i) to (v) of Standing Order 24: 

Bankruptcy Amendment Bill 1991 

Civi1 Aviation (Carriers' Liability) Amendment Act 1991 

Migration Amendment Bill (No. 2) 1991 

National Rail Corporation Agreement Bill 1991 

National Road Transport Commission Bill 1991 

Therapeutic Goods Amendment Bill 1991 

Transpon and Communications Legislation Amendment 
Act 1991 
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BANKRUPTCY AMENDMENT BIIL 1991 

This Bill was introduced into the Senate on 1'4 November 1991 by the Minister 

Representing the Attorney-General. 

The Bill proposes to amend the Bankruptcy Act 1966, to amend the provisions 

relating to discharge from and annulment of bankruptcy, contributions by bankrupts 

to the bankrupt estate from their income and the practice and procedure to be 

followed at meetings of creditors. 

The Committee dealt with the Bill in Alert Digest No. 20 of 1991, in which it made 

various comments. The Minister for Justice and Consumer Affairs responded to 

those comments in a letter dated 4 November 1991. A copy of that letter is 

attached to this report. Relevant parts of the response are also discussed below. 

Inappropriate delegation of legislative power 
Oause 4 - Proposed new paragraph 6B(2)(a) 

In Alert Digest No. 20, the Committee noted that clause 4 of the Bill proposes to 

repeal section 6A of the Bankruptcy Act 1966 and replace it with proposed new 

sections 6A and 6B. The Committee noted that section 6A presently requires 

bankrupts and debtors to file statements of their financial affairs at the outset of 

bankruptcy proceedings or any of the other insolvency proceedings provided for 

under the Bankruptcy Act. The proposed new section GA sets out new requirements 

to apply to bankrupts and debtors, essentially requiring them to file a statement of 

affairs with the Registrar in Bankruptcy. 
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The Committee noted that proposed new section 6B, if enacted, would impose 

similar requirements in relation to deceased estates which are being administered 

in bankruptcy. Pursuant to proposed new paragraph 6B(2)(a), a statement of affairs 

in relation to a deceased estate which is being administered in this way will be 

required to contain 'such information as is prescribed' for the purposes of the 

provision. 

The Committee suggested that paragraph 6B(2)(a) could be regarded as an 

inappropriate delegation of legislative power, as it would appear to leave significant 

matters to the regulations. In addition, in order for the administrator of a deceased 

estate to work out their obligations under the Bankruptcy Act, it would require 

both the Act and the regulations to be consulted. 

While the Committee accepted that this may be a matter which is appropriately left 

to the regulations, the Committee indicated that it would appreciate the Minister's 

advice as to what sorts of matters might be prescribed under the regulations. 

The Minister has responded as follows: 

Proposed section 6B constitutes, in essence, a re­
enactment of existing section 6A of the Bankruptcy Act 
1966 (the Act), which was inserted in 1987. The 
Bankruptcy Rules make provision under existing section 
6A. The relevant rules are rules 30A, 78 and 87 and 
copies of these are attached for the information of the 
Committee (Attachment A) [reproduced at the rear of 
this Report). By virtue of subclause 51(3) of the Bill, 
those rules will remain in force after the commencement 
of the Bill, and it is not envisaged that they will be 
altered. 
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The Minister goes on to say: 

In developing the Bill, consideration was given to Senate 
Standing Order 24 to ensure that the requirement not to 
provide for inappropriate delegation of legislative power 
was infringed. Indeed, as the Committee has noted there 
is, in proposed new section 6A, a general statement of the 
matters which a bankrupt or debtor is required to include 
in his or her statement of affairs, and this covers the 
subject matters previous included in the Bankruptcy Rules 
in relation to statements of affairs. The Attorney­
General's Department is undertaking a review of the Act, 
one of the, objectives of which is to ensure that as far as 
possible, the important rights and obligations of 
bankrupts, debtors and others are specified in the 
principal legislation, rather than in subordinate legislation. 
The present Bill involved acceleration of various aspects 
of this review project. As I have indicated, I share the 
Committee's concerns about inappropriate delegation of 
legislative power. However, section 6B is proposed to be 
a re-enactment of existing section 6A of the Act, although 
confined to statements of affairs in relation to insolvency 
administrations outside bankruptcy proper and the 
administration of deceased estates in bankruptcy, because 
the circumstances or urgency in which the present Bill 
was brought forward precluded consideration being given 
to totally overhauling the law relating to statements of 
affairs. 

The Committee thanks the Minister for this response. 

Delegation to 'a person' 
Oause 5 - proposed new section 12(4) 

In Alert Digest No. 20, the Committee noted that clause 5 of the Bill proposes to 

add a new subsection 12( 4) to the Bankruptcy Act. Section 12 sets out the functions 

of the Inspector-General in Bankruptcy. The Committee noted that proposed new 
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subsection ( 4) provides: 

The Inspector-General, or a per.;on authorised in 
writing by the Inspector-General to exercise the powers of 
the lnspecJDr-General under this subsection: 

(a) is entitled to attend any meeting of creditors held 
under this Act; and 

(b) subject to section 64ZA [which, if enacted, would 
govern the voting entitlements to apply at creditors' 
meetings], is entitled to participate in any such 
meeting as the Inspector-General thinks fit. 
( emphasis added) 

The Committee has consistently maintained an in-principle objeciion to unqualified 

delegations to 'a person'. The Committee noted that, as the clause is drafted, the 

Inspector-General could delegate his or her power under the provision to anybody, 

as long as the delegation is in writing. 

The Committee drew Senators' attention to the clause, as it may be considered to 

make rights liberties and obligations subject to insufficiently defined administrative 

powers, in breach of principle l(a)(ii) of the Committee's terms of reference. 

The Minister has responded as follows: 

This proposed provision would specifically enable the 
Inspector-General or a person authorised by the 
Inspector-General to attend a meeting of creditors under 
the Act. The principal function of the Inspector-General 
in Bankruptcy is to oversight the general administration 
of personal insolvency by the Insolvency and Trustee 
Service Australia (ITSA), the Division of the Attorney­
General's Department with responsibility for bankruptcy 
matters, and by private sector registered trustees. The 
Inspector-General may be directed by the Minister to 
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make inquiries, and must give an annual report about the 
operation of the Act to the Minister for tabling in 
Parliament. 

The Inspector-General in Bankruptcy is given powers by 
the Act to undertake investigations and inquiries into 
matters such as the conduct of trustees and the affairs of 
bankrupts and debtors. It had been considered that this 
power extended to attendance by a person at a meeting 
of creditors, but doubts have recently arisen about this, 
and accordingly, it was considered desirable to put the 
matter beyond doubt. 

The Minister goes on to say: 

As regards the Committee's contention that the proposed 
provision makes any right, liberty or obligation subject to 
insufficiently defined administrative powers, l point out 
that the proposed provision would merely enable the 
Inspector-General or a person authorised by him or her 
to attend a meeting of creditors, a necessary adjunct to 
the powers of the Inspector-General in carrying out the 
function of oversighting the administration of bankruptcy 
generally. The mere presence of the Inspector-General or 
his or her nominee at a meeting cannot, in my view,. be 
said to affect any rights, liberties or obligations. Indeed, 
by proposed section 64ZA, the Inspector-General or 
nominee would specifically be precluded from voting at 
any meeting. Voting at a meeting is the only activity 
which is in any way determinative of the rights or 
obligations of persons. 

The Committee thanks the Minister for this response but notes that the fact 

remains that the Inspector-General would, nevertheless, have an unfettered 

discretion to authorise anyone to act in his or her place. 
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'Henry VIII' clause 
Clause 25 - proposed new paragraph 139T(2)(t) 

In Alert Digest No. 20, the Committee noted that clause 25 of the Bill proposes to 

insert a new Division 4B into the Bankruptcy Act. That proposed new division deals 

with contributions by the bankrupt and recovery of property. The Committee noted 

that proposed new section 139T provides that the Official Receiver may vary a 

bankrupt's contribution if the bankrupt suffers hardship. 

Proposed new subsection 139T(l) provides that if a bankrupt considers that, if 

required to pay the contribution set, he or she will suffer hardship for a reason or 

reasons set out in subsection (2), he or she may apply to the Official Receiver for 

a determination. The Committee noted that the reasons set out include illness or 

disability requiring on-going medical attention and costs which constitute a 

substantial part of his or her income, the requirement to pay the cost of child day­

care in order to work, the cost of accommodation, the cost of substantial travelling 

expenses and the inability, due to unemployment, illness or injury, of the bankrupt's 

spouse to contribute to the cost of maintaining the bankrupt's household. 

The Committee noted that paragraph 139T(2)(t) also provides for 'any other 

prescribed reason'. The Committee suggested that this may be considered to be a 

'Henry Vil!' clause, as it would allow the definition set out in the primary legislation 

to be, in effect, amended by regulation. However, the Committee noted that it may 

be a beneficial measure, in the sense that it may allow more people to take 

advantage of the hardship exemption. The Committee indicated that it would 

appreciate the Minister's advice as to whether or not this is the intention of the 

clause. 

The Committee drew Senators' attention to the provision, as it may be considered 

an inappropriate delegation of legislative power, in breach of principle l(a)(iv) of 
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the Committee's terms of reference. 

The Minister has responded as follows: 

In my view, proposed paragraph 139T(2)(f) of the Act, 
which would enable the Official Receiver to authorise 
departure from the income contribution regime for 
prescribed reasons other than those specified in 
paragraphs 139T(2)(a) to (e), would not empower the 
prescription of matters inconsistent with those specified in 
the primary legislation, or in such a manner as to limit the 
operation of the specified reasons, as the Committee 
implies. Proposed section 139T is not expressed to be 
subject to the subordinate legislation, nor does the 
provision expressly empower the making of rules 
modifying, varying or limiting the provisions of the 
principal legislation. 

The Minister goes on to say: 

Proposed subsection 139T(2) attempts to delineate in 
detail the circumstances of hardship which would justify 
departure from the proposed income contribution regime. 
However, it was considered that despite the fact that the 
proposed subsection sets out many reasonably foreseeable 
grounds for authorising departure from the contribution 
regime, circumstances which do constitute real hardship 
and which are not provided for in the subsection may 
arise in the future and there would be no flexibility to 
deal with those circumstances in the absence of a power 
to prescribe additional reasons, other than to bring 
forward further amendments to the Act. The provision is, 
as the Committee suggests, intended to be beneficial in 
that it will enable the range of hardship exemptions to IJe 
expanded quickly, should it prove necessary in the future 
to do so. 

The Committee thanks the Minister for this response. 
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No requirement to notify right of review 
Clause 2S and 26 - proposed new subsections 139T(5), 139ZE(6), 149P(6) and 
149ZM(6) 

In Alert Digest No. 20, the Committee noted that clauses 25 and 26 of the Bill 

propose to insert, respectively, a new Division 4B and a new Part VII into the 

Bankruptcy Act. The Committee noted that (as discussed above) the proposed new 

Division 4B relates to contributions by the bankrupt and recovery of property. The 

proposed new Part VII deals with discharge and annulment of bankruptcy and, if 

enacted, would replace the existing Part VII. The Committee noted that various 

provisions in the proposed new division and part raise a similar concern in relation 

to the absence of an obligation to notify appeal rights. 

The Committee noted that proposed new section 139T, if enacted, would allow a 

bankrupt to apply to the Official Receiver to have their contributions varied on 

grounds of hardship. Proposed new subsection 1391'(4) provides that the Official 

Receiver must decide such an application 'as soon as is practicable, and in any 

event not later that 30 days, after the day on which the application is received'. The 

Committee noted, however, subsection (5) goes on to provide: 

If the Official Receiver does not make a decision on the 
application within that period of 30 days, the Official 
Receiver is taken to have made a decision at the end of 
that period refusing the application. 

The Committee suggested that the effect of proposed new subsection (5) is, 

therefore, to deem that an application has been refused if the Official Receiver has 

not made a decision within 30 days. 

The Committee noted that proposed new subsection (6) would allow the Official 

Registrar to vary the contribution if he or she is satisfied that the bankrupt will 
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suffer hardship if required to pay the contribution. Proposed new subsection (7) 

requires the official Receiver to refuse an application if he or she is not satisfied 

that the bankrupt will suffer hardship. 

The Committee noted that proposed new subsection (10) provides that, if the 

Official Trustee makes a determination under proposed new subsection (6), he or 

she must supply the bankrupt with a written notice setting out a) the decision, b) 

the evidence and other material on which the decision was based and c) the reasons 

for the decision. Proposed new subsection (11) provides that a statement issued 

pursuant to proposed new subsection (10) must include a statement advising the 

bankrupt that if they are dissatisfied with the decision they are entitled to apply to 

the Administrative Appeals Tribunal for review of the decision. 

The Committee noted that proposed new subsections (13) and (14) deal further 

with the question of review by the Tribunal. Proposed new subsection (14) provides: 

An application may be made to the Administrative 
Appeals Tribunal for the review of a decision by the 
Official Receiver under this section. 

The Committee suggested that the reference to a decision by the Official Receiver 

under the section would appear to include a 'deemed' decision pursuant to 

proposed subsection (5). However, unlike the situation applying to a decision 

pursuant to proposed subsection (6), there would appear to be no obligation on the 

Official Receiver to advise an unsuccessful applicant in these circumstances of the 

existence of this appeal right. 

The Committee noted that subdivision G of proposed new Division 4B provides for 

review by the Inspector-General in Bankruptcy of assessments by the trustee of a 

bankrupt estate as to the bankrupt's income and contribution. As with proposed 
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new subsection 139T(5) above, proposed new subsection 139ZE(6) provides that 

if the Inspector-General fails to make a decision on an application for review within 

60 days of the application being lodged, the Inspector-General is to be taken to 

have confirmed the original decision. The Committee suggested that, as above (and 

unlike other decisions referred to in the proposed new subdivision), while this 

'deemed' decision would appear to be subject to review by the Administrative 

Appeals Tribunal, there appeared to be no obligation to notify a dissatisfied 

applicant of that right of review. 

The Committee noted that, similarly, in clause 26, proposed new subsection 149P(6) 

deems the Inspector-General to have confirmed a decision in relation to certain 

notices of objection if he or she has not given a written notice of his or her decision 

within 60 days of an application for review being lodged. Proposed new subsection 

149ZM(6) makes similar provision in relation to applications for review of a 

rejection of an application for early discharge. Despite such 'deemed' decisions 

being apparently to review by the Administrative Appeals Tribunal, the Committee 

suggested that there appeared to be no obligation to advise unsuccessful applicants 

of that right in such circumstances. 

The Committee drew attention to the provisions, as they may be considered to 

trespass unduly on personal rights and liberties, in breach of principle l(a) (i) of 

the Committee's terms of reference. 

The Minister bas responded as follows: 

As the Committee identifies, the purpose of all the 
quoted provisions is to deem a decision maker to have 
refused an application for the exercise of a power where 
the decision maker has not in fact made a decision within 
the time specified by the legislation. The Committee 
suggests that there appears to be no obligation for 
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applicants for the exercise of a particular power to be 
advised of their rights to apply to the Administrative 
Appeals Tribunal for review where the decision maker 
has not made a determination within the specified time. 
The provision is designed to ensure that applications for 
the exercise of the relevant powers are dealt with 
expeditiously and effectively and persons are not 
prejudiced by bureaucratic delay. 

The Minister goes on to say: 

In my view, the inclusion of a requirement for action to 
be taken, namely notification of the right of review, in 
provisions designed to deal with situations created by 
inaction or delay would be illogical. The Committee's 
concerns could be dealt with administratively, by advising 
persons who apply for the exercise of the relevant powers 
that the power in question must be exercised within the 
statutory time-frame or the application is deemed to have 
been refused. It follows from the existence of the right of 
review by the Administrative Appeals Tribunal in the 
legislation that proper administrative practice would be to 
draw attention to the fact that if a decision has not been 
made within a specified time, the decision is to be taken 
to be adverse to the applicant. There appears to be no 
compelling need for this to be specified in the legislation 
itself. 

The Committee thanks the Minister for this response. However, the Committee 

would prefer that there be an obligation in the legislation to notify applicants of the 

fact that their application was deemed to be refused and that an avenue of appeal 

was available to them. 
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Reversal of the onus of proof 
Oause 25 - propo,sed new subsection 139ZP(2) 

In Alert Digest No. 20, the Committee noted that proposed new section 139ZL 

provides for the Official Receiver to issue a notice to the employer of a bankrupt 

requiring them to pay to the Official Receiver such amounts as are specified out 

of any monies due to the bankrupt. Proposed new subsection 139ZP(l) provides 

that an employer must not dismiss a bankrupt, injure the bankrupt in his or her 

employment or alter the bankrupt to the bankrupt's prejudice as a result of the 

giving of such a notice. The penalty for a breach is imprisonment for 6 months. 

Subsection 139ZP(2) provides: 

In a. prosecution for an offence against subsection (1), it 
is not necessary for the prosecutor to prove that the 
defendant's reason for the action charged was the giving 
of the notice but it is a defence to the prosecution if the 
defendant proves that the action was not taken because 
of the giving of the notice. 

The Committee suggested that this is a reversal of the onus of proof, as it is 

ordinarily incumbent on the prosecution to prove all the elements of an offence. 

The Committee noted that, as the provision is drafted, a person who is accused of 

such an offence would have to prove his or her innocence of the offence. 

The Committee drew Senators' attention to the provision, as it may be considered 

to trespass unduly on personal rights and liberties, in breach of principle l(a)(i) of 

the Committee's terms of reference. 

The Minister has responded as follows: 

- 619 • 



Proposed section 139ZP is based directly upon section 57 
of the Child Support (Registration and Collection) Act 
1988 which makes it an offence for an employer to 
dismiss, threaten to dismiss or otherwise prejudice an 
employee liable to make maintenance payments from his 
or her income. Subsection 57(2) of that Act also contains 
a reverse onus provision. The Child Support legislation 
provision, and the proposed section of the Bankruptcy Act 
1966 are intended to safeguard persons from arbitrary 
dismissal merely as a result of their particular status or 
legal obligations. 

The Minister goes on to say: 

The reasons an employer may have for dismissing an 
employee are matters exclusively within the knowledge of 
the employer and could not readily be ascertained by 
investigation. This fact, combined with the consideration 
that arbitrary dismissal of an employee has most serious 
consequences for the employee, makes the reversal of the 
onus fo proof as provided for in proposed section !39ZP 
justifiable in the particular circumstances with which the 
legislation is concerned. In addition, it is considered that 
proof of the existence of the facts of dismissal and the 
issuing of a notice under proposed section 139ZL, would 
give rise to an inference which it is reasonable to require 
the defendant to rebut. 

The Committee thanks the Minister for this response. 

Strict liability offences 
Clause 45 - proposed new sections u,7 A and '1Ji7C 

In Alert Digest No. 20, the Committee noted that clause 45 of the Bill proposes to 

repeal section 267 of the Bankruptcy Act and to replace it with a series of new 

sections. Those proposed new sections relate to false and misleading declarations 
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and statements by debtors. 

Proposed new section 267 A provides: 

A bankrupt must not give a statement to the trustee 
under section 139U [which would require a bankrupt to 
provide evidence of their income] that is false or 
misleading in a material particular. 

Penalty: Imprisonment for 12 months. 

Proposed new section 267C provides: 

A person must not: 

(a) in a statement given to the trustee under section 
139U; or 

(b) pursuant to a requirement contained in a notice given to 
the person under subsection 6A(3) [which relates to 
omissions from a statement of affairs], paragraph 77C(l)(a) 
[which would give the Official Receiver power to obtain 
information or evidence] or section 139V [which would 
allow the trustee to require a bankrupt to provide 
additional evidence]; 

provide information that is, or produce books that are, false or 
misleading in a material particular. 

Penalty: Imprisonment for 12' months. 

The Committee suggested that these sections would appear to involve offences of 

strict liability, as they do not appear to allow for bankrupts providing information 

or making statements which, though in fact false, they genuinely believed (for good 

reason) to be true. 
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The Committee drew Senators' attention to the clauses, as they may be considered 

to trespass unduly on personal rights and liberties, in breach of principle l(a)(i) of 

the Committee's terms of reference. 

The Minister has responded as follows: 

The Committee suggests that proposed new sections 267 A 
and 267C are strict liability offences, and that the mere 
doing by a person of the acts specified, whether 
intentionally or not, would expose the person to 
punishment. These offences correspond with other 
offence provisions in the Bankruptcy Act 1966 such as 
section 265 which deals with the failure by a bankrupt to 
disclose the existence of property or to furnish all 
material particulars in statements about property the 
bankrupt is required to provide. These similar offences 
have been construed by the courts such that an offence is 
not committed if the defendant's act was inadvertent, 
rather than intentional. 

The Minister goes on to say: 

Proposed sections 267 A and 267C will make it an offence 
for a person to make statements, provide information or 
produce books under proposed sections 6A, 77C, 139U or 
139V which are false or misleading in a material 
particular. These sections require the person who is under 
a duty to make a statement, provide information or 
produce books only to the extent that the person is able 
to do so. Similarly, a person making a statement about is 
or her income or likely income in relation to an income 
contribution period is bound only to provide particulars 
that are actually known to the person or which can readily 
be ascertained by him or her. The offences therefore can 
only be committed where the person actually possesses 
the information. or books, but intentionally refuses to 
produce them, or where the person knows or can readily 
ascertain particulars about income, but nevertheless 
makes misrepresentations as to those particulars. It is 
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considered therefore that the proposed provisions do not 
create strict liability offences. 

The Committee thanks the Minister for this response and for his assistance with the 

Bill. 
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CIVIL AVIATION (CARRIERS UABILITY) AMENDMENT ACT 1991 

The Bill for this Act was introduced into the House of Representatives on 17 

October 1991 by the Parliamentary Secretary to the Minister for Transport and 

Communications. 

The Bill proposed to amend the Civil Aviation (Carriers' Liability) Act 1959 to: 

ratify Additional Protocol No. 3 of Montreal 1975 (which amends the 

Warsaw Convention of 1929), which increases international carriers' 

liability limits and establishes limits in terms of the International 

Monetary Fund's Special Drawing Rights (SDR); 

ratify Montreal Protocol No. 4 of Montreal 1975, which introduces 

modern cargo handling terminology; 

apply the increased liability limits for passenger death and injury to 

Australia's international airlines; and 

convert the Warsaw Convention and Hague Protocol Poincare gold 

franc liability limits to SDR. 

The Committee dealt with the Bill in Alert Digest No. 18 of 1991, in which it made 

various comments. The Minister for Shipping and Aviation Support responded to 

those comments in a Jetter dated 9 December 1991. Though the Committee notes 

that this Bill was passed by the Senate on 27 November 1991 ( and by the House 

of Representatives on 29 November), the Minister's response may nevertheless be 

of interest to Senators. A copy of that letter is, therefore, attached to this report. 

Relevant parts of the response are also discussed below. 
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Commencement by Proclamation 
Subclauses 2(2) and (3) 

In Alert Digest No. 18, the Committee noted that clause 2 of the (then) Bill 

provides: 

(1) Sections 1 to 10 and 14, 16 and 17 commence 
on the day on which this Act receives the Royal Assent. 

(2) Section 11 and subsections 13(1) and 15(1) 
commence on a day to be fixed by Proclamation, being a 
day not earlier than that on which the Montreal Protocol 
No. 3 enters into force for Australia. 

(3) Section 12 and subsections 13(2) and 15(2) 
commence on a day to be f1Xed by Proclamation, being a 
day not earlier than that on which the Montreal Protocol 
No. 4 enters into force for Australia. 

The Committee noted that the effect of subclauses 2(2) and (3) was to make the 

commencement of several of the Bills most important clauses dependent on a 

Proclamation for their commencement. Further, and contrary to the general rule 

set out in Office of Parliamentary Counsel Drafting Instruction No. 2 of 1989, the 

period within which such a Proclamation could be made was open-ended. 

The Committee noted that Drafting Instruction No. 2 states that if the (6 month) 

time limit for Proclamation set down as the general rule is not to be followed, the 

reason for doing so should be set out in the Explanatory Memorandum to the Bill. 

In this case, the Committed suggested that the Explanatory Memorandum to the 

Bill offered little guidance, apart from noting that commencement of the relevant 

provisions is to be linked to Australia's ratification of the two protocols. However, 

the Committee noted that the Parliamentary Secretary's Second Reading speech on 

the Bill states: 
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It is my understanding that should the United States 
Senate accept the supplemental compensation scheme 
(called the S-Plan) ... then it will support United States 
ratification of the Montreal Protocols Numbers 3 and 4 by 
the President. It is also my understanding that this 
ratification may be accompanied by a denunciation of the 
Warsaw Convention. Unless Australia also ratifies the 
Montreal Protocols, this action could expose Australian 
carriers, particularly Qantas, to unlimited liability in the 
United States. 

Since it is our firm belief that the US ratification of the 
two Protocols will lead to their early entry into force, they 
will in the not too distant future apply to carriage 
between Australia and the majority of countries. I 
understand that the US Senate may be voting on the 
Protocols in the near future. 

The Committee noted that, while the explanation, set out in the Second Reading 

speech seemed reasonable, there is, nevertheless, no obligation to proclaim the 

relevant sections once the Protocols enter into force. In this regard, the Committee 

noted that this situation is similar to that which the Committee drew attention to 

in relation to the Carriage of Goods by Sea Bill 1991 (Alert Digest No. 13 and 

Reports Nos. 14 and 15 of 1991). The Committee indicated that it would appreciate 

the Minister's views as to why the proclamation of the relevant provisions in this 

Bill could not be, in effect, 'sunsetted', by means of a provision similar to section 

2 of what is now the Carriage of Goods by Sea Act 1991. 

The Minister responded as follows: 

The Carriage of Goods by Sea Act 1991 gives the force of 
law to the Hamburg Rules from a date to be f1Xed by 
Proclamation, being a day no sooner than the day on 
which the Hamburg Convention enters into force 
internationally, i.e., 1 November 1992. However, the Act 
also provides that if a Proclamation is not made within 3 
years, the Hamburg Rules shall, in effect, commence 
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automatically (on 31 October 1994) unless Parliament 
decides otherwise. These provisions serve a twofold 
purpose. On the one hand they ensure that the relevant 
sections of the Act can be proclaimed once the Hamburg 
Convention enters into force if the Government of the 
day considers it to be in Australia's commercial interests. 
On the other hand, they ensure, subject to Parliament's 
veto, that the implementation of the Hamburg Rules' 
provisions of the Act will not be inordinately delayed. 

The Minister went on to say: 

While there are obvious similarities between the two 
pieces of legislation, there are significant difference 
between the Hamburg Convention and the Montreal 
Protocols which necessarily have some bearing upon their 
commencement. 

The Hamburg Convention can be unilaterally applied by 
a country through its domestic legislation and does not 
require that country's trading partners to also implement 
it for its provisions to come into operation. Unlike the 
Hamburg Convention, the Montreal Protocols do not 
constitute a stand alone system. The Montreal Protocols 
amend and update the parent Warsaw Convention as 
amended by the Hague Protocol. The Warsaw system 
purports to limit the liability of international carriage 
between contracting parties. Thus Australia cannot 
unilaterally adopt the provisions of the Montreal 
Protocols, particularly those which increase the liability 
limits. To do so would affect the rights of other countries 
and would be in breach of Australia's obligations under 
the Warsaw Convention or the Warsaw Convention as 
amended by the Hague Protocol. In these circumstances 
it would have been inappropriate to adopt a 'sunset 
clause' similar to that contained in the Carriage of Goods 
by Sea Act 1991. 
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The Minister concluded by saying: 

I accept the Committee's concerns in relation to there 
being no obligation to proclaim the relevant sections once 
the Protocols enter into force. However, I can assure the 
Committee that it is Australia's intention to ratify the 
Montreal Protocols. It is likely that Australia will do so 
before the Protocols enter into force internationally in 
which case it will be incumbent upon Australia to 
proclaim the relevant provisions of the Bill when the 
Protocols enter into force. The Protocols will enter into 
force internationally when they have been ratified by 30 
States. At present there are only 19 ratifications. There is 
necessarily s_pme uncertainty as to precisely when the 
remaining ratifications will be forthcoming. 

The Committee thanks the Minister for his response and for his assurance that it 

is Australia's intention to ratify the Montreal Protocol. 
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MIGRATION AMENDMENT BIIL (NO. 2) 1991 

This Bill was introduced into the House of Representatives on 15 October 1991 by 

the Minister for Immigration, Local Government and Ethnic Affairs; 

The Bill proposes to: 

define 'offences against the Migration Act'; 

permit the obtaining of information and documents about the identify 

and location of illegal entrants; 

provide for the making of regulations to authorise the Minister to limit 

the number of visas or permits of a particular class which may be 

granted in a financial year; 

create offences relating to the arranging of marriages or de facto 

relationships for the purposes of obtaining permits to remain in 

AustraHa; 

impose new penalties for arranging contrived marital relationships in 

order to gain Australian residence; and 

provide for the making of regulations in relation to certain matters to 

be specified by the Minister in a Gazette notice. 

The Committee dealt with the Bill in Alert Digest No. 18 of 1991, in which it made 

various comments; The Minister for Immigration, Local Government and Ethnic 

Affairs responded to those comments in a letter dated 3 December 1991. A copy 

of that letter is attached to this report. Relevant parts of the response are also 

discussed below. 
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Requirement to provide infonnation 
Clause 3 - proposed new section 22A 

In Alert Digest No. 18, the Committee noted that clause 3 of the Bill proposes. to 

insert a new Division 1A into the Migration Act 1958. That proposed new division 

deals with the power to obtain information and documents about illegal entrants. 

The Committee noted that proposed new section 22A, if enacted, would allow the 

Minister, if he or she believes that a person has information or documents relevant 

to ascertaining the whereabouts of an illegal entrant, to issue a notice requiring the 

person to produce that information or those documents. Proposed new section 22D 

would make it an offence, punishable by imprisonment for up to 6 months, to fail 

to comply with such a notice without 'reasonable excuse'. Proposed new subclause 

220(2) sets out two possible 'reasonable excuses'; 

The Committee drew Senators' attention to the provision, as it may be considered 

to trespass on personal rights and liberties, in breach of principle l(a)(i) of the 

Committee's terms of reference. 

The Minister has responded as follows: 

The provisions are a further step in the implementation 
of an enhanced compliance strategy announced by the 
Government in August 1990. They are aimed at reducing 
abuses of the migration system and, in particular, reducing 
Australia's illegal entrant population. Proposed new 
Division lA introduced by the Bill will give the 
Government the power to obtain information and 
documents about the identity or whereabouts of illegal 
entrants. 

It must be remembered that the persons in respect of 
whom the information is sought have no right to be in 
Australia. They have breached migration laws and· may 
also be receiving benefits which are normally available 
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only to persons legally in Australia. 

The Government is sending a clear signal to illegal 
entrants, through these amendments, that they can no 
longer rely on anonymity and non-cooperation of relatives 
and associates to avoid detection by my department. 

The department usually holds information about the 
initial destination only of arrivals (as provided on the 
incoming passenger card) or addresses subsequently 
volunteered on visa or entry permit applications, This 
information quickly becomes out of date. 

The Minister goes on to say: 

As you would expect, the majority of illegal entrants 
actively avoid contact with the Department. At present 
there is no legal basis for access to wider sources of 
information concerning their identity or whereabouts. 
Unless a clear power to gather such information is 
created, the Government is restricted in its efforts to 
further reduce the illegal entrant population. 

Proposed section 22A creates the power to obtain 
necessary information for detection purposes. Under 
proposed sections 22B and 22C, persons called upon to 
provide such information would be compensated for any 
expenses they might incur. 

The information collected would be used only to identify 
or to locate illegal entrants and bring them to account for 
their continued illegal presence in this country. 

The Minister concludes by saying: 

The new provisions, in my view, provide the Government 
with the minimum power necessary to enable it to deal 
effectively with the problem of determining the identity or 
whereabouts of illegal entrants. 
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The Committee thanks the Minister for this response. While the Minister has given 

the reasons behind the approach adopted in the amendment, the Committee 

continues to draw attention to the clause, as it may be considered to trespass 

unduly on personal rights and liberties, in breach of principle l(a)(i) of the 

Committee's terms of reference. 

Inappropriate delegation of legislative power 
Oauses 4 and 5 - proposed new subsections 23(3A) and 33(3A) 

In Alert Digest No. 18, the Committee noted that clauses 4 and 5 of the Bill 

propose to insert new subsections 23(3A) and (3B) and 33(3A) and (3B), 

respectively, into the Migration Act. The Committee noted that section 23 of the 

Migration Act sets out the matters in relation to visas that may be dealt with by the 

regulations. In particular, the Committee noted that subsection 23(2) provides that 

the regulations may provide that, subject to section 28 of the Act (which gives the 

Minister the power to suspend a visa application), a person is entitled to be granted 

a visa if the satisfy all the relevant criteria. The Committee noted that subsection 

23 (3) provides that the criteria that may be prescribed include the criterion that 

the applicant receives the necessary score when assessed under the 'points system' 

set out in Subdivision B of Division 2 of the Act. 

The Committee noted that proposed new subsection 23(3A) provides: 

In spite of section 49A of the Acts Interpretation Act 
1901, a prescribed criterion for visas of a class may be the 
criterion that the grant of the visa would not cause the 
number of visas of that class granted in a particular 
financial year to exceed whatever number is fo:ed by the 
Minister, by notice published in the Gazette, as the 
maximum number of such visas that may be granted in 
that year (however the criterion is expressed). 
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The Committee noted that section 49A of the Acts Interpretation Act provides: 

(1) Where an Act authorises or requires 
provision to be made for or in relation to any matter by 
regulations, the regulations may, unless the contrary 
intention appears,. make provision for or in relation to 
that matter by adopting or incorporating, with or without 
modification: 

(a) the provisions of any Act, or of any 
regulations, as in. force at a particular time 
or as in force from time to time; or 

(b) any matter contained in any other instrument 
or writing as in force or existing at the time 
when the first-mentioned regulations take 
effect; 

but, unless the contrary intention appears, regulations 
shall not, except as provided by this subsection, make 
provision for or in relation to a matter by applying, 
adopting or incorporating any matter contained in an 
instrument or other writing as in force from time to time. 

(2) In this section, "regulations" means 
regulations or rules under an Act. 

The Committee suggested that the effect of proposed new subsection (3A), if 

enacted, would be to allow the Minister to 'prescribe' a further criterion (based on 

numbers of visa applications granted in a financial year) to be satisfied by an 

applicant. for a visa by publishing a notice in the Gazette. Such a notice would not 

be subject to any form of Parliamentary scrutiny. Given the effect of such a notice, 

the Committee suggested that it was preferable that such scrutiny is available. 

The Committee noted that proposed new subsection 33(3A) proposes to make 

substantially identical amendments in relation to applications for entry permits. 
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The Committee drew Senator's attention to the clauses, as they may be considered 

an inappropriate delegation of legislative power, in breach of principle l(a)(iv) of 

the Committee's terms of reference. 

The Minister has responded as follows: 

AI. I indicated in my Second Reading Speech to the 
House of Representatives, the Government announced on 
30 April this year that a new 'special assistance' category 
had been added to the migration program for 1991-92. 
This category will target people in need who do not meet 
the refugee and other special humanitarian criteria but 
who the Government considers to have special 
humanitarian claims on this country. 

The Minister goes on to say: 

The Government needs flexibility within the special 
assistance stream of the migration program to enable it to 
respond quickly to unforeseen and sudden developments 
of humanitarian concern to the Australian community. 
The gazettal mechanism set out in the Bill provides the 
necessary flexibility for managing program numbers. 

The Minister concludes by saying: 

In my Second Reading Speech, I said that the use of the 
powers provided for in clauses 4 and 5 of the Bill would 
apply only to those classes of visas and entry permits 
where the use of the power was specifically permitted 
under the regulations. It will be the regulations in such 
cases which will contain the criterion that grants of visas 
or permits. may not exceed the gazetted number. 

The Committee thanks the Minister for this response. 
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Reversal of the onus of proof 
Clause 8 - proposed new subsection 83D(3) 

In Alert Digest No. 18, the Committee noted that clause 8 of the Bill proposes to 

insert a new Subdivision B into Division 3 of the Migration Act. That proposed new 

subdivision sets out various proposed new offences in relation to marriages and de 

facto relationships entered into with the purpose of obtaining permanent resident 

status. Proposed new section 83D provides: 

(1) A person must not arrange a marriage 
between other persons for the purpose of assisting one of 
those other persons to get a stay permit by satisfying a 
criterion for the permit because of the marriage. 

(2) Subsection (1) applies whether or not the 
purpose is achieved. 

(3) It is a defence to an offence against 
subsection (1) if the defendant proves that, although one 
purpose of the marriage was to assist a person to get a 
stay permit, the defendant believed on reasonable 
grounds that the marriage would result in a genuine and 
continuing marital relationship. 

The Committee noted that an offence against the proposed new section would carry 

with it, on conviction, a penalty of $100 000 or imprisonment for 10 years or both. 

The Committee suggested that proposed new subsection 83D(3) involves a reversal 

of the onus of proof, as it would require a defendant to prove that they believed 

that the marriage would result in a genuine and continuing marital relationship. The 

Committee noted that, ordinarily, it is incumbent on the prosecution to prove all 

the elements of an offence. The Committee suggested that, in the absence of this 

proposed subsection, the prosecution would presumably be required to prove that 
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the person did not believe on reasonable grounds that a genuine and continuing 

marital relationship would result from the marriage. 

The Committee drew Senators' attention to the provision, as it may be considered 

to trespass unduly on personal rights and liberties, in breach of principle l(a)(i) of 

the Committee's terms of reference. 

The Minister has responded as follows: 

Proposed new section 83D is intended to discourage the 
distasteful practice of marriage-broking for the purpose of 
circumventing Australia's migration laws. 

Subsection 83D(3) does not reverse the onus of proof. 
Under subsection 83D(1 ), the prosecution would prove 
the offence if it showed that a person arranged a 
marriage between an Australian citizen or permanent 
resident and a non-citizen and that the purpose was to 
assist the non-citizen to satisfy requirements under the 
migration legislation for obtaining permanent residence in 
Australia. It. is not an element of the offence that the 
person did not believe that a genuine and continuing 
relationship would result from the marriage. 

The Minister goes on to say: 

Subsection 83D(3) was inserted because the Government 
recognised that there are persons in certain communities 
in Australia who, as a matter of custom, enter into 
'arranged' marriages. If such marriages are arranged and 
purpose of the marriage is to obtain residence in 
Australia for one or other of the parties the offence 
would be committed. However, if the arranged marriage 
is also a genuine one that will provide a complete 
defence. That is the intention of subsection 83D(3). 
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The Committee thanks the Minister for this response and for his assistance with the 

Bill. While the Minister has given the reasons behind the approach adopted in the 

amendment, the Committee continues to draw attention to the clause, as it may be 

considered to trespass unduly on personal rights and liberties, in breach of principle 

l(a)(i) of the Committee's terms of reference. 
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NATIONAL RAIL CORPORATION AGREEMENT BllL 1991 

This Bill was introduced into the Senate on 14 November 1991 by the Minister 

Representing the Minister for Transport and Communications. 

The Bill proposes to establish (further to a Shareholders' Agreement signed on 

30 July 1991 at the Special Premiers' Conference) the National Rail Corporation 

as a company to conduct interstate rail freight operations in Australia on a 

commercial basis. 

The Committee dealt with the Bill in Alert Digest No. 20 of 1991, in which it made 

various comments. The Minister for Land Transport responded to those comments 

in a letter dated 4 December 1991. A copy of that letter is attached to this report. 

Relevant parts of the response are also discussed below. 

Commencement by Proclamation 
aause2 

In Alert Digest No. 20, the Committee noted that clause 2 of the Bill provides: 

This Act commences on a day to be fIXed by 
Proclamation. 

The Committee noted that there is no limit as to the time within which such a 

Proclamation must be made. In that regard, the provision is contrary to the general 

rule set out in Office of Parliamentary Counsel Drafting Instruction No. 2 of 1989. 

By way of explanation, the EJ<planatory Memorandum on the Bill states: 
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[Proclamation] will occur when all the parties to the 
Agreement have enacted legislation approving the 
Agreement. 

The Committee noted that, while the necessity to enact legislation may be 

considered an 'unusual circumstance' within the meaning of Drafting Instruction 

No. 2, there would, nevertheless, be no obligation to proclaim this piece of 

legislation once the other parties to the Agreement (ie New South Wales, 

Queensland, Victoria and Western Australia) have enacted legislation to approve 

the Agreement. 

The Committee drew Senators' attention to the clause, as it may be considered an 

inappropriate delegation of legislative power, in breach of principle l(a)(iv) of the 

Committee's terms of reference. 

The Minister has responded as follows: 

Clause 2 provides that the Act will commence on a date 
to be proclaimed. I understand the Committee's concern 
is that there is no time limit for this to occur. 

The clause was drafted in this fashion because it would 
have been inappropriate to suggest that the 
Commonwealth would act regardless of the passage of 
similar legislation in State Parliaments. 

It is clearly in the interests of all the Shareholders for 
legislation to be proclaimed and for the [National Rail 
Corporation] to commence operations as soon as possible. 
The Federal Government, which has been the driving 
force in the establishment of the NRC, has no intention 
of holding up this important part of its microeconomic 
reform process. 

- 639 -



The Minister concludes by saying: 

I would like to take this opportunity to assure the 
Committee that the Bill, if passed by the Parliament, will 
be proclaimed as soon as possible following the passage 
of legislation in the Commonwealth, NSW, Victorian, 
Western Australian and Queensland Parliaments. 

The Committee thanks the Minister for this response and for his assurance 

concerning the proclamation of the Bill. 

General comment 

The Committee noted that the Agreement which this legislation seeks to implement 

appears to raise the same sort of issues in terms of the power of the 

Commonwealth and State Parliaments as the Committee had discussed elsewhere 

in Alert Digest No. 20, in relation to the National Road Transport Commission Bill 

1991. The Committee indicated that it would appreciate any views which the 

Minister might care to put on this matter. 

The Minister has responded as follows: 

I will be writing to you separately in relation to the 
National Road Transport Commission Bill, but consider 
that it is not the same issue. There is no delegation of 
legislative power to the NRC by the Shareholders' 
Agreement. 

The response referred to by the Minister is contained elsewhere in this report. The 

Committee thanks the Minister for this response and for his assistance with the Bill. 
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NATIONAL ROAD TRANSPORT COMMISSION BIIL 1991 

This Bill was introduced into the Senate on 14 November 1991 by the Minister 

Representing the Minister for Transport and Communications. 

The Bill proposes to establish (further to an agreement signed on 30 July 1991 at 

the Special Premiers' Conference) the National Road Transport Commission as an 

independent statutory authority, responsible to a Ministerial Council. 

The Committee dealt with the Bill in Alert Digest No. 20 of 1991, in which it made 

various comments. The Minister for Land Transport responded to those comments 

in a letter dated 10 December 1991. A copy of that Jetter is attached to this report. 

Relevant parts of the response are also discussed below. 

Inappropriate delegation of legislative power 
Oause 3, paragraph 8(1Xa), clauses 34 and 43 

In Alert Digest No. 20, the Committee stated that it had received a detailed 

submission in relation to this Bill from the Road Transport Industry Forum. That 

submission suggested that the Bill involved a series of inappropriate delegations of 

legislative power. 

The Committee noted that the submission stated: 

Clause S(l)(a) of the Bill provides that the [National 
Road Transport Commission) has those functions' and 
powers given to it by the Agreement. Clause 3 of the Bill 
defines the 'Agreement' as being the 'Agreement' set out 
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in the Schedule [to the Bill] or, if that Agreement is 
amended, that Agreement as so amended. 

This definition, when read in conjunction with 
[paragraphs] 8(1)(a), (e) and(!) has a profound affect on 
the functions and powers of the Commission. 

In particular, the Commission can be given completely 
new functions and powers without any reference to the 
Parliament. 

The Ministerial Council could, for example, change the 
Agreement so that the Commission has the power to 
enter the premises of trucking companies without a 
warrant. It would then automatically have that power 
without the Federal Parliament being able to do anything 
about it. 

In essence, the Bill, working together with the Agreement, 
'trespass(es) unduly on personal rights and liberties' and 
'make(s) rights, liberties or obligations unduly dependent 
upon non~reviewable decisions'. 

The Committee suggested that, while the example given by the submission indicated 

a potential for such a trespass on personal rights and liberties, this is probably 

better categorised as an inappropriate delegation of legislative power. 

The Committee that the submission went on to say: 

Clause 34 of the Agreement would even prohibit the 
Government from introducing legislation to amend the 
Bill without the approval of the Ministerial Council. 

So, as it is set up, the Bill would allow the National Road 
Transport Commission and Governments acting through 
the Ministerial Council to completely escape 
Parliamentary scrutiny. 

This is not only very unusual and objectionable, but is 
also in conflict with [paragraphs] 14(3)(b) and 
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15(2)(b ), which provide that decisions made by the 
Ministerial Council relating to the remuneration and 
benefits of members of the National Road Transport 
Commission are disallowable instruments and therefore 
subject to oversight by the Federal Parliament. 

The submission suggested that 

(a]t a minimum, the powers of the Ministerial Council 
under (paragraphs] 8(1)(a), (e) and (t) should be made 
disallowable instruments to ensure that there is at least 
some opportunity for Parliamentary review. 

In addition, there is every case for the definition of 
'Agreement' to be amended so that. any amendments to 
the Agreement would need to be considered by 
Parliament before they would come into effect. 

The Committee indicated that it would appreciate the Minister's views on the 

suggestion. 

The Minister has responded as follows:' 

One of the issues raised in the Alert Digest is the power 
of the Ministerial Council to amend the Heads of 
Government Agreement so that the Commission has 
coercive powers. 

The attached response clearly explains that the functions 
of the Commission are confined to matters of an advisory 
nature and that the powers that can be conferred upon it 
are limited to those that come within the executive power 
of government, such as power to make inquiries and form 
opinions. 
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The Minister goes on to say: 

Given the concerns of the Committee, however, the 
Government would consider changing the definition of 
Agreement in the Bill to ensure that there is no 
inappropriate delegation of legislative power. 

The following amendment has been proposed by the 
Australian Democrats and is considered appropriate: 

Clause 3, page 2, definition of 'Agreement' -
delete all words after 'set out in the Schedule'. 

The Committee thanks the Minister for this response and for his indication that he 

considers the amendment set out above to be appropriate. 

The Committee noted that the submission went on to say: 

Clause 43 of the Bill, working in conjunction with 
[paragraphs] S(J)(e) and (!) ... also allows an 
unacceptable delegation of legislative power. Clause 43 
provides for the Ministerial Council to delegate to one of 
its members any of its functions and powers under the 
Bill. Further, [paragraphs] S(l)(e) and (!) provide for 
each Minister to confirm powers on the National 
Commission subject to the consent of the Ministerial 
Council. So it would be possible for the same Minister to 
act on behalf of the Council, under the delegation 
provided in clause 43, and also to refer State powers to 
the Commission under [paragraphs] 8(1)(e) or (f). This 
would provide no opportunity for Parliamentary review. 

It would seem more appropriate for the delegation power 
under clause 43 to exclude actions under clause 8. 

The Committee indicated that it would appreciate the Minister's views on the 

suggestion. 
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The Minister, in an attachment to his letter, has provided the following response: 

The purpose of paragraphs B(l)(e) and (I) is to indicate 
that the Commission's functions and powers may be 
extended by executive action on the part of Ministers 
acting collectively or singly. The functions and powers that 
may be conferred by executive action are limited to those 
that come within the executive power of government, for 
example, powers to make inquiries, to form opinions 
about questions of policy and to make reports or non­
binding recommendations. 

Powers which may legally be referred by executive action 
do not include power to compel people to supply 
information or documents, or the power to make 
recommendations which have legal effect. These are 
powers that cannot be conferred on the Commission 
other than by legislative means. 

With specific reference to the example raised by the 
Committee, it is not possible for the Ministerial Council 
or individual Ministers to confer on the Commission 
power to enter premises: a delegation of this nature 
would need to be made by each of the respective State 
Parliaments pursuant to paragraph 8(1)( d). 

The attachment goes on to say: 

Similarly, it is not possible to confer on the Commission 
powers of coercion, such as the power to enter premises, 
by amendment to the Heads of Government Agreement 
pursuant to paragraph B(l)(a) of the Bill. The Courts are 
traditionally wary of provisions that do not directly confer 
functions and powers but provide for them to be 
conferred by someone other than Parliament. It is 
inconceivable that a court would, in the light of the 
general structure and intent of the legislation, read this 
paragraph as authorising the conferral of coercive powers, 
which are not mentioned, or even hinted at anywhere in 
the Bill. In interpreting legislation, the courts will assume 
that Parliament did not intend to encroach on the rights 

- 645 -



of ordinary citizens unless the language used is more 
specific. 

The attachment concludes by saying: 

The provisions allowing for the delegation of Commission 
functions are also intended merely to facilitate the 
Commission in the performance of its functions. Any 
delegations of Commission power, which as previously 
outlined is only advisory in nature, require the agreement 
of !!.I! members of the Ministerial Council. 

The Committee noted that submission concluded by saying: 

The National Road Transport Commission Bill proposes 
to set up structures and arrangements which will have far­
reaching effects on the Australian community and the 
road transport industry. The National Road Transport 
Commission and the Special Premiers' Conference 
agreement could become the chief legislative instrument 
governing the activities of over 400,000 people directly or 
indirectly employed in the road transport industry. 

The Committee thanked the Road Transport Industry Forum for this submission. 

As to the views expressed in the submission, the Committee indicated that it was 

concerned about the matters raised by the submission. 

[n making this comment, the Committee noted that the scheme which is to be set 

up by the Bill is, in some respects, similar to the national uniform companies and 

securities scheme which operated prior to the enactment of the Corporations Law. 

In relation to that scheme, the Committee suggested in its 1985-86 Annual Report 

that it 
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[deprived] the Parliament of its role of a legislature and 
[placed] legislative power in the hands of the Ministerial 
Council. (Parliamentary paper no. 447/1986, at page 6) 

The Committee suggested that this comment would appear to be equally applicable 

here. The Committee noted that while, as a matter of law, the Parliament would 

retain the right to reject legislation put forward by the Ministerial Council (since 

it is the Government rather than the Parliament which is a party to the 

Agreement), there would nevertheless be a certain amount of political pressure to 

pass such amendments in order to preserve the operation of the Agreement. 

Further, the Committee noted that the operation of the Agreement might also raise 

questions of accountability, in that this Ministerial Council arrangement could 

operate in such a way that no single Minister, Commonwealth or State, can be 

regarded as having responsibility for the legislation or the scheme it will set up. 

The attachment to the Minister's response offers the following comments: 

The current Bill simply establishes the National Road 
Transport Commission. Substantive legislation to establish 
the regulatory and charging framework is to be introduced 
next year, following extensive consultative processes by 
the National Road Transport Commission. 

Establishing that framework requires the passage of 
legislation, by the Commonwealth Parliament on behalf of 
the Australian Capital Territory with State Parliaments 
passing complementary legislation to adopt the law as 
applies in the Australian Capital Territory from time to 
time. 

This is intended to provide a legislative framework which 
will streamline the process of developing and maintaining 
a nationally-consistent operating environment for the road 
transport industry. It will avoid the current necessity for 
amendments to legislation/regulations in nine separate 
jurisdictions every time there is a need to modify some 
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detail of regulation relating to road transport. The current 
processes have been found wanting and have been heavily 
criticised by the industry over a long period. 

The National Road Transport Commission is fully 
accountable through the Ministerial Council comprising 
Ministers from the participating jurisdictions. Where 
legislative change is required it will be subject to the 
processes and scrutiny of Federal parliament. 

The Commonwealth is providing the legislative means to 
establish national arrangements based on genuine co­
operation between the partners in the Federation. The 
Commonwealth Government has undertaken only to 
present to Parliament legislative proposals which have 
been through the Commission processes and not 
disapproved by the Ministerial Council. 

The commission is also required under the legislation to 
provide annual reports to the responsible Commonwealth 
Minister and each member of the Ministerial Council for 
presentation to Federal and State Parliaments. 

The Committee thanks the Minister for this detailed response and for his assistance 

with the Bill. 

- 648-



THERAPEtmC GOODS AMENDMENT BllL 1991 

This Bill was introduced into the Senate on 14 November 1991 by the Minister 

Representing the Minister for Health, Housing and Community Services. 

The Bill proposes to amend the Therapeutic Goods Act 1989, to implement 

recommendations made by Professor Peter Baume in his Report on The Future of 

Drug Evaluation in Australia relating to the drug approval process. 

The Committee dealt with the Bill in Alert Digest No. 20 of 1991, in which it made 

certain comments. The Committee has now reconsidered the Bill and makes the 

following additional comments. 

Retrospectivity 
Subclause 10(2) 

Clause 10 of the Bill provides: 

10.(1) Section 24 of the Principal Act is amended by 
omitting subsection (2) and substituting the following 
subsections: 

"(2)Subject to section 240, an application for 
registration of therapeutic goods lapses if: 

(a) any part of the evaluation fee payable in 
respect of those goods remains unpaid at the 
end of the period of 2 months after the day 
on which the amount became due and 
payable; or 
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(b) the application contains information that is 
inaccurate or misleading in a material 
particular; or 

(c) information given to the Secretary by, or on 
behalf of, the applicant in connection with 
the application, including information given 
for the purpose of a requirement under 
section 31, is inaccurate or misleading in a 
material particular; or 

( d) the applicant fails to comply with a 
requirement under section 31 to give 
information consisting of individual patient 
data in relation to the goods. 

(3) In this section, 'individual patient data', in 
relation to therapeutic goods, means information, derived 
from clinical trials, relating to individuals before, during 
and after the administration of the goods to those 
individuals, including, but not limited to, demographic, 
biochemical and haematological information." 

(2) The amendment made by subsection (1) 
applies to applications made under section 23 of the 
Principal Act before the commencement of this Act as 
well as to applications made under that section after that 
commencement. 

The Committee notes that the effect of subclause 10(2), if enacted, would be to 

apply the amendments proposed by subclause 10(1) retrospectively, to applications 

made prior to the enactment of the Bill. 

The Committee draws Senators' attention to the clause, as it may be considered to 

trespass unduly n personal rights and liberties, in breach of principle J(a)(i) of the 

Committee's terms of reference; 
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TRANSPORT AND COMMUNICATIONS IEGISIATION AMP.NDMENT ACT 
1991 

The Bill for this Act was introduced into the House of Representatives on 17 

October 1991 by the Parliamentary Secretary to the Minister for Transport and 

Communications. 

This omnibus Bill proposed to amend the following seven Acts administered within 

the Transport and Communications portfolio: 

Australian Maritime Safety Authority Act 1990; 

Australian National Railways Commission Act 1983; 

Civil Aviation Act 1988; 

Federal Airports Corporation Act 1986; 

Navigation Act 1912; 

Parliamentary Proceedinl}S Broadcasting Act 1946; and 

Trade Practices Act 1974. 

The Committee dealt with the Bill in Alert. Digest No. 18 of 1991, in which it made 

various comments. The Minister for Shipping and Aviation Support responded to 

those comments in a letter dated 9 December 1991. Though the Committee noted 

that the Bill was passed by the Senate on 14 November (and by the House of 

Representatives on 14 November 1991) the Minister's response may nevertheless 

be of interest to Senators. A copy of that letter is, therefore, attached to this report. 

Relevant parts of the response are also discussed below. 
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Delegation to 'a person' 
Clause 14 - proposed new subsection 98(3B) of the am Awation Act 1988 

In Alert Digest No. 18, the Committee noted that clause 14 of the (then) Bill 

proposed to insert a new subsection 98(3B) into the Civil Aviation Act 1988. 

Section 98 of the Civil Aviation Act sets out the regulation making power 

associated with the Act. Proposed new subsection (3B) provides: 

Nothing in this Act (including, in particular, paragraph 9(l}(a), 
subsection 13(4) and section 94) is to be taken to prevent regulations 
being made which provide for the delegation of: 

(a) a function conferred on the [Civil Aviation] Authority 
under paragraph 9(1}(a}; or 

(b) a power of the Authority for or in connection with the 
performance of that function; 

to a person who is not a member or an officer. 

The Committee noted that section 94 of the Civil Aviation Act sets out the (then) 

current limits on delegation by the Authority. It provides: 

The Authority may, by writing under its common seal, delegate 
all or any of its powers under this Act to: 

(a) a member; 
(b) the Chief Executive Officer; 
(c) an officer [which is defined in section 3 of the Act as a 

member of the staff of the Authority]; or 
( d) a person in respect of whose services arrangements under 

paragraph 91(3)(a) [which provides for secondments of 
personnel from the Australian Public Service and 
elsewhere] are in force. 

The Committee suggested that the amendment would over-ride those limits and 

allow the Authority to delegate (under the regulations) any or all of its functions 
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(and the powers connected with those functions) to 'a person', without any limits 

on the attributes and qualifications of such a person. The Committee indicated that 

it had consistently drawn attention to such powers of delegation. 

The Committee noted that, in relation to this particular provision, the Explanatory 

Memorandum to the Bill states: 

This amendment [would remove] any legal doubt about 
the Authority's power to delegate certain air safety 
functions under the Civil Aviation Regulations to industry 
bodies as has been done for at least the last 30 years. 

The Committee indicated that while it appreciated that this may be a valid 

explanation for the provision being drafted in this way, it would appreciate the 

Minister's advice as to the 'certain. air safety functions' involved and the 'industry 

bodies' to whom the functions were to be delegated. In particular, the Committee 

sought the Minister's advice as to what limits exist as to the persons who can, on 

behalf of those industry bodies, carry out those functions and, if there are none, 

how the power of delegation might be limited in order to allay the Committee's 

concerns. 

The Minister responded as follows: 

The amendment enables the Civil Aviation Authority 
(CM) to delegate certain air safety functions under the 
Civil Aviation Regulations to industry bodies. You have 
sought my advice as to which air safety functions are to 
be delegated, the industry bodies to whom they are to be 
delegated and what limits exist as to the persons who can, 
on behalf of those industry bodies, carry out those 
functions. 

This amendment simply clarifies the CAA's powers to 
engage in a practice which has been in existence since the 
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early 1940's and which enables aviation safety regulatory 
bodies (i.e., the CAA) and industry to function efficiently 
without any detriment to air safety. 

The Minister went on to say: 

The powers delegated to industry bodies are essentially 
technical in nature. They are delegated to persons 
recognised as having the necessary experience and ability 
to exercise those powers in a responsible manner. For the 
benefit of the Committee I have included a number of 
examples of the sorts of powers which have been 
delegated to industry. 

Firstly, the CAA's powers under subregulations 37(1) and 
(2) to approve a defect in, or damage to, an aircraft as a 
permissible unserviceability have been delegated to 
persons with relevant skill and experience and subject to 
detailed conditions. In the case of QANTAS the power 
has been delegated to senior aircraft engineering staff. 

Secondly, the CAA has delegated various powers to the 
Gliding Federation of Australia and similar sports aviation 
bodies enabling them to control the activities of their 
members. These powers include the power to issue 
certificates of registration and type approval in respect of 
gliders; the power to issue flight manuals for gliders; and 
the power to require members to register their aircraft 
under the Federation's rules rather than carry an 
Australian VH registration. 

Finally, the CAA has delegated its power under 
subregulation 40(1) to approve the use of a non-specified 
aircraft material in the servicing of aircraft to responsible 
people in the major airlines' maintenance organisation. 

The Minister concluded by saying: 

The delegation of power does not imply an abdication of 
authority. The CAA undertakes regular surveillance of 
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delegates. If the power is not being properly exercised, 
the delegation will be withdrawn. 

The Committee thanks the Minister for his response and for his assurance that 

delegations will be withdrawn if the relevant powers are found to be improperly 

exercised. 
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Dea~i 

Minister for Justice and Consumer Affairs 
Senator the Hon. Michael Tate 

·~.DEC mt 
• 

I refer to the Senate Scrutiny of Bills Alert Digest 20/91 making comments about the 
Bankruptcy Amendment Bill 1991, presently before the Senate. The Committee has 
raised 6 matters of concern about provisions of the Bill in relation to which I provide 
the following response. 

Clause 4 • Proposed new paragraph 6B(2)(a) • Inappropriate delegation of legislative 
power 

Proposed section 6B· constitutes, in essence, a re-enactment of existing section 6A of the 
Bankruptcy Act 1966 (the Act), which was inserted in 1987. The l3ankruptcy Rules 
make provision under existing section 6A. The relevant rules are rules 30A, 78 and 87 
and copies of these are attached for the information of the Committee (Attachment A). 
By virtue of subclause 51(3) of the Bill, those rules will remain in force after the 
commencement of the Bill, and it is not envisaged that they will be altered. 

In developing the Bill, consideration was given to Senate Standing Order 24 to ensure 
that the requirement not to provide for inappropriate delegation of legislative power 
was infringed. Indeed; as the Committee has noted there is, in proposed new section 
6A, a general statement of the matters which a bankrupt or debtor is required to 
include in his or her statement of affairs, and this covers the subject matters previously 
included in the Bankruptcy Rules in relation to statements of affairs. The Attorney­
General's Department is undertaking a review of the Act, one of the objectives of which 
is to ensure that as far as possible, the important rights and obligations of bankrupts, 
debwrs and others are specified in the principal legislation, rather than in subordinate 
legislation. The present Bill involved acceleration of various aspects of this review 
project. As I have indicated, I share the Committee's concerns about inappropriate 
delegation of legislative power. However, section 68 is proposed to be a re-enactment 
of existing section 6A of the Act, although confined to statements of affairs in relation 
to insolvency administrations outside bankruptcy proper and the administration of 
deceased estates in bankruptcy, because the circumstances of urgency in which the 
present Bill was brought forward precluded consideration being given to totally 
overhauling the law relating to statements of affairs. 

Clause S • proposed new section 12(4) • Delegation to a 'person' 

This proposed provision would specifically enable the Inspector-General or a person 
authorised by the Inspector-General to attend a meeting of creditors under the Act. 
The principal function of the Inspector-General in Bankruptcy is to oversight the 
general administration of personal insolvency by the Insolvency and Trustee Service 
Australia (ITSA), the Division of the Attorney-General's Department with 
responsibility for bankruptcy matters, and by private sector registered trustees. The 
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Inspector-General may be directed by the Minister to make inquiries, and must give an 
annual report about the operation of the Act to the Minister for tabling in Parliament. 

The Inspector-General in Bankruptcy is given powers by the Act to undertake 
investigations and inquiries into matters such as the conduct of trustees and the affairs 
of bankrupts and debtors. It had been considered that this power extended to 
attendance by a person at a meeting of creditors, but doubts have recently arisen about 
this, and accordingly, it was considered desirable to put the matter beyond doubt. 

As regards the Committee's contention that the proposed provision makes any right, 
liberty or obligation subject to insufficiently defined administrative powers, I point out 
that the proposed proVJsion would merely enable the Inspector-General or a person 
authorised by him or her to attend a meeting of creditors, a necessary adjunct to the 
powers of the Inspector-General in carrying out the function of oversighting the 
administration of bankruptcy generally. The mere presence of the Inspector-General or 
his or her nominee at a meeting cannot, in my view, be said to affect any rights, liberties 
or obligations. Indeed, by proposed section 64ZA, the Inspector-General or nominee 
would SJ;ledfically be precluded from votin& at any meeting. Voting at a meeting is the 
only activity which ism any way determinative of the rights or obligations of persons. 

Clause 25 • proposed paragraph 139T(2)(1) - 'Henry VIII clause' 

In my view, proposed paragraph 139T(2)(f) of the Act, which would enable the Official 
Receiver to authorise departure from the income contribution regime for prescribed 
reasons other than those specified in para$raphs 139T(2)(a) to (e), would not empower 
the prescription of matters inconsistent with those specified in the primary legislation, 
or in such a manner as to limit the operation of the specified reasons, as the Committee 
implies. Proposed section 139T is not expressed to be subject to the subordinate 
legislation, nor does the provision expressly empower the making of rules modifying, 
varying or limiting the provisions of the principal legislation. 

Proposed subsection 139T(2) attempts to delineate in detail the circumstances of 
hardship which would justify departure from the proposed income contribution regime. 
However, it was considered that despite the fact that the proposed subsection sets out 
many reasonably foreseeable grounds for authorising departure from the contribution 
regime, circumstances which do constitute real hardship and which are not provided for 
in the subsection may arise in the future and there would be no flexibility to deal with 
those circumstances in the absence of a power to prescribe additional reasons, other 
than to bring forward further amendments to the Act. The provision is, as the 
Committee suggests, intended to be beneficial in that it will enable the range of 
hardship exemptions to be expanded quickly, should it prove necessary in the future to 
doso. 

Clauses 25 and 26 • proposed new subsections J39T(S), 139ZE(6), 149P(6) and 
149ZM(6). No requirement to notify right of review 

As the Committee identifies, the purpose of all the quoted provisions is to deem a 
decision maker to have refused an application for the exercise of a power where the 
decision maker has not in fact made a decision within the time specified by the 
legislation.. The Committee suggests that there appears to be no obligation for 
applicants for the exercise of a particular power to be advised of their rights to apply to 
the Administrative Appeals Tribunal for review where the decision maker has not made 
a determination within the specified time. The provision is designed to ensure that 
applications for the exercise of the relevant powers are dealt with expeditiously and 
effectively and persons are not prejudiced by bureaucratic delay. 
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In my view, the inclusion of a requirement for action to be taken, namely notification of 
the right of review, in provisions designed to deal with situations created by inaction or 
delay would be. illogical. The Committee's concerns could be dealt with 
administratively, by advising persons who apply for the exercise of the relevant powers 
that the power in question must be exercised within the statutory time-frame or the 
application is deemed to have been refused. It follows from the existence of the right of 
review by the Administrative Appeals Tribunal in the legislation that proper 
administrative practice would be to draw attention to the fact that if a decision has not 
been made within a specified time, the decision is to be taken to be adverse to the 
applicant. There appears to be no compelling need for this to be specified in the 
legislation itself. 

Clause 25 • proposed subsection 139ZP(2) • Reversal of the onus of proof 

Proposed section 139ZP is based directly upon section 57 of the Child Support 
(Registration and Collection) Act 1988 which makes it an offence for an employer to 
dismiss, threaten to dismiss or otherwise prejudice an employee liable to make 
maintenance payments from his or her income. Subsection 57(2) of that Act also 
contains a reverse onus provision. The Child Sup port legislation provision, and the 
proposed section of the BankJUptcy Act 1966 are intended to safeguard persons from 
arbitrary dismissal merely as a result of their particular status or legal obligations. 

The reasons an employer may have for dismissing an employee are matters exclusively 
within the knowledge of the employer and could not readily be ascertained by 
investigation. This fact, combined with the consideration that arbitrary dismissal of an 
employee has most serious consequences for the employee, makes the reversal of the 
onus of proof as provided for in proposed section 139ZP justifiable in the particular 
circumstances with which the legislation is concerned. In addition, it is considered that 
proof of the existence of the facts of dismissal and the issuing of a notice under 
proposed section 13921., would give rise to an inference which it is reasonable to 
require the defendant to rebut. 

Clause 45 • proposed new sections 267 A and 267C • Strict liability offences 

The Committee suggests that proposed new sections 267 A and 267C are strict liability 
offences, and that the mere doing by a person of the acts specified, whether 
intentionally or no~ would expose the person to punishment These offences 
correspond with other offence provisions in the Bankruptcy Act 1966 such as section 265 
which deals with the failure by a bankrupt to disclose the existence of property or to 
furnish all material P.articulars in statements about property the bankrupt is required to 
provide. These simtlar offences have been construed by the courts such that an offence 
1s not committed if the defendant's act was inadvertent, rather than intentional. 

Proposed sections 267 A and 267C will make it an offence for a person to make 
statements, provide information or produce books under proposed sections 6A, 77C, 
139U or 139V which are false or nusleading in a material particular. These sections 
require the person who is under a duty to make a statemen~ provide information or 
produce books only to the extent that the person is able to do so. Similarly, a person 
making a statement about his or her income or likely income in relation to an income 
contribution period is bound only to provide particulars that are actually known to the 
person or which can readily be ascertained by him or her. The offences therefore can 
only be committed where the person actually possesses the information or books, but 
intentionally refuses to produce them, or where the person knows or can readily 
ascertain particulars about income, but nevertheless makes misrepresentations as to 
those earuculars. It is considered therefore that the proposed proV!sions do not create 
strict liability offences. 
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I trust this information is of assistance to the Committee. 

Senator Barney Cooney 
Chairperson 
Senate Standing Committee for the Scrutiny ofBills 
Parliament House 
CANBERRA ACT 2600 
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Form or slatement or affairs 

30A, For the purposes of paragraphs 54 (I) (a), SS (2) (b), S6 (2) 
(a), 56 (13) (a) and (b) and 57 (2) (a) of the Act, a statement of affairs 
shall be in a form approved by the lnspeclor-General lor the purpose, 
and shall contain lhe following informalion: 

(a) in, respect of every statemeni of affairs: 
(i) 1he name, address and date of binh of lhe, dehtor: 

(ii) the deblS and liabilities (including con1ingencies) 
owed by the deblor or, where lhe amount of a debt 
or liabilifJ is unknown and cannot reasonably be 
ascertained or quantified, a fair and reasonable cs­
limate of the amount and a brief statement of the 

circumstances that prevent the amount being pre· 
cisely stated, and in each case the year when the debt 
or liability was contracted and the creditor's name; 

(iii) full particulars or property in which the debtor has an 
interest, either at law or jn equjty. including debts 
owed to the debtor, and trusts, mortgages or other 
charges over or affecting the property, or, where the 
amount of the debtor's interest is unknown and can­
not reasonably be ascertained or quantified, a fair 
and reasonable estimate of the amount and a brief 
statement of the circumstances that prevent the 
amount being precisely stated; 

(iv) all dispositions of property, including dates and the 
names of recipients and any consideration paid or 
payable 10 the deblor, made by the debtor in the 
period of S years preceding the date of the statement 
or the date of the bankruptcy (whichever is earlier): 

(v) full particulars of any litigation (including the court, 
the nature of the liti&ation, the capacity of the debtor 
in the litigation, the amount in issue· in the case of a 
liquidated claim, and any ri&ht or claim of the debtor 
to a set·off or counter-claim or to relevant insurance 
or other indemnity) in which the debtor is involved 
or which is pending against the debtor: 

(vi) a description of any business in which the debtor is 
involved, or has been involved during the applicable 
period mentioned in subparagraph (iv): 

(vii) particulars of the amounts and sources of all income 
received by the debtor in the period or 2 years 
preceding the date of the statement; 

(viii) the names and ages of all persons dependent (wholly 
or in part) on the debtor, and the relationship of 
each dependant to the debtor; 

(ix) a statement whether the debtor has ever previously 
been bankrupt or entered into a deed of arrange­
ment, a deed of assignment or a composition under 
Part X of the Act or un,1er the repealed Act, or any 
analogous overseas legislation; and 

(b) in the case of a statement of affairs by a debtor who, during 
the period of S years preceding the date of the statement or 
the date of the bankruptcy (whichever is earlier), has been in 
business as a partner or sole proprietor, or has. been a trustee 
of a trust that has carried on a business, or a director or other 
officer of a company that has been involved directly or in­
dircccfy in the carrying on of a business: 
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(i) a s1a1emen1 of the nature and type of business; 
(ii) the regiS1ered or principal office ol the business and 

all other addresses or locations at which the business 
is conducted, or has been conducted during the pe· 
riod ol 5 years preceding the date oUhe statement or 
the date ol the bankruptcy (whichever is earlier); 

(iii) the localion or locations of the books ol account and 
records ol the business and the name and address, or 
names and addresses, of the person or persons having 
custody or control of those books and records; and 

(iv) the regisiered business name (ii any). 

Statement of affairs by joint debtors 

308. (I) Joint debtors, whether partners or 001, shall file with the 
Registrar a statement or their joint affairs1 in accordance with a form 
to be approved by the lnspec1or-General. 

(2) The form mentioned in subrule (l) shall provide for the joint 
debtors to state the matters specified in subrule 78 (2). 

Debtor's statement or affairs 

71. {I) A statement under subparagraph 188 (2) (c) (i) of the Act 
shall be in a form to be approved by the Inspector-General, and 
verified by an affidavit in accordance with Form 10. 

(2) The form mentioned in subrule (!) shall require the debtor to 
state: 

(a) in relation 10 unsecured debts owed by the debtor: 
(i) the name and address of each creditor and the 

amount (if any) owed by the creditor to the debtor; 
(ii) the amount of each debt; 

(iii) the year when the debt was contracted; and 
(iv) the nature of the debt; 

(b) in relation to secured debts owed by the debtor: 
(i) the name and address of each creditor and the 

amount (if any) owed by the creditor to the debtor; 
(ii) the amount of each debt and particulars of the secu· 

rity relating to it; 
(iii) the date when the security was eiven; 
(iv) the estimated present value of the security; and 
(v) the estimated deficiency or surplus if the security 

were to be reaJised; 
(c) in relation to current hire purchase agreements: 

(i) the name and address of the finance company; 
(ii) the date of the agreement; 
(iii) particulars of the goods to which the agreement re· 

!ates; 
{iv) any arrears of payment under the agreement; 
(v) the amount required to complete the agreement; and 

(vi) the present value of the goods and the estimated 
deficiency or surplus if the eoods were to be realised; 
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(d) in relation 10 the debtor', a11c1,: 
(i) cash on deposit with banks, buildin& societies, credit 

or friendly societies and other financial organisations, 
including lhe name and address of each organisation; 

(ii) cash in hand; 
(iii) stock-in-trade, including its value and location; 
(iv) value and location of trade fillings, fixtures, utensils, 

farming stock, growing crops, household furniture 
and effects, motor '°hicles, leasehold property and 
other non-freehold property and, in relation 10 any 
mortgage charge or lien secured over the property, 
the amount of the. security and the name and address 
of the owner of the security; 

(v) freehold property, including its value and location 
and, in relation 10 any mortgage or charge secured 
over the property, the amount or the security and the 
name and address of the owner of the security; 

(vi) any interest (vested or contingent) under a will, trust 
or deed of settlement; 

(vii) any securities held by way or mortgage, bill or sale or 
the like, including details of the value of the security 
and the property secured; and 

( viii) any other property or assets; 
(el particulars of contingent assets, contingent liabilities and any 

orher liabilities, not otherwise stated; 

(f) statements: 
(i) that the debtor is not an undischarged bankrupt or 

insolvent under a Commonwealth Act or a State Act; 
(ii) of any previous bankruptcy or that the debtor has 

never previously become a bankrupt; 
(iii) of any previous composition with creditors or assign. 

ment or arrangement for the benefit o( creditors, or 
that tht debtor has never made any such composi­
tion, assignment or arrangement: and 

(iv) that the debtor has not, during the past S years, 
carried on business on his or her own account. or in 
partnership, or a statement of any business or pan. 
nership carried on during 1ha1 period with details of 
books of account kept in connexion with the business; 
and 

(g) a summary of information required by the form lo be pro­
vided: · 

Form or statement or affairs and affida,11 

87. (I) A statement under paragraph 246 (1) (a) or subsection 247 
(1) of the Acl shall be in a form to be approved by the Inspector· 
General, and verified by an affidavit in accordance with Form 38. 

(2) The form mentioned in subrule (1) shall require the person 
making the statement 10 state: / 

(a) in relation 10 the corpus account of the deceased person's 
estate: 

(i) particulars of each amount received, including the 
name of the payer, the date received and the bank 
account into which the amount was paid; and 

(ii) particulars of each amount paid, including the name 
of the payee, the date of payment and the bank 
account from which the amount was drawn~ 
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(b) in relation to assets of the deceased person transferred to 
beneficiaries, the particulars of each of the assets transferred, 
!he date of transfer and 1he name and address of 1he relevant 
beneficiary; 

(c) in relation 10 the income account of the deceased person: 
(i) particulars of each amount received, includin& the 

name of !he payer, the dale received and the bank 
account in10 which 1he amounl was paid; and 

(ii) particulars ol each amoun1 paid, including !he name 

) of !he payee, the date ol ·payment and the bank 
account from which lhe amount was drawn; 

(d) in relation to unsecured debts owed by the deceased person: 
(i) the name and address of each creditor and the 

amount (if any) owed by the creditor to the deceased 
person; 

~ (ii) the amount of each debt; 
(iii) the year when the debt was contracted; and 
(iv) the nature or 1he deb1; 

(e) in relation to secured debts owed by the deceased person: 
(i) the name and address of each creditor and 1he 

amount (ii any) owed by the creditor to the deceased 
person; 

(ii) the amount of each debt and particulars ol the secu-
rity relatin& to it; 

(iii) the date when the security was iiven; 
(iv) the estimated presenl value of the security; and 
(v) the estimated deficiency or surplus if the security 

were to be realised; 
(f) in relation to current hire purchase agreements; 

(i) the name and address of the finance company; 
(ii) the dale of the agreement; 
(iii) particulars of the goods to which the agreement re-

fates; 
(iv) any arrears of payment under the agreemen1; 
(v) the amount required to complete the agreement; and 

(vi) the presenl value of the goods and the estimated 
deficiency or surplus if 1he goods were to be realised; 

(g) a, statement or any other assets and liabilities, including Conlin-
gent assets and liabilities, of the deceased person's estate. 
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Minister for Shipping 
and Aviation Support 

Sena tor B Cooney 
Chairman 
Senate Standing Committee for 

the Scrutiny of Bills 
Parliament House 
CANBERRA. ACT 2600 

-c\: 
Dear ..SenatiIJ::.,.__~.co-·_o_n_e:~-y.__._-~ 

1 

RECEIVED 

t O DEC 1991 -·-~C'lle torlllo-otlllll 

Parhamenl House 
Canberra ACT 2600 

Austral,a 
Tel. 106) 277 7040 
Fax 106) 273 4572 

- S De: 1991 

Thank y~ii ·for your letter-dated 7 November 1991 concerning 
the Civil Aviation (Carriers' Liability) Amendment Bill 
1991 and the Transport and Communications Legislation 
Amendment Bill 1991. Although both Bills have since been 
passed by the Senate, I would like to record my responses 
to the points raised by the Committee. 

In your letter you draw attention to a number of provisions 
in the Civil Aviation. (Carriers' Liability) Amendment Bill 
which are to commence on Proclamation, and note that the 
period within which the Proclamation can be made is open­
ended. The provisions to which you refer are those which 
give the force of law to the Montreal Additional Protocol_ 
No. 3 and the Montreal Protocol No. 4. These Protocols 
amend and update the parent Warsaw Convention as amended by 
the Hague Protocol. 

You have sought my views as to why the proclamation of the 
relevant provisions in the Bill could not be "sunsetted" by 
means of a provision similar to section 2 of the carriage 
of Goods by Sea Act 1991. 

The carriage of Goods by Sea Act 1991 gives the force of 
law to the Hamburg Rules from a date to be fixed by 
Proclamation, being a day no sooner than the day on which 
the Hamburg Convention enters into force internationally, 
i.e., 1 November 1992, However, the Act also provides that 
if a Proclamation is not made within 3 years, the Hamburg 
Rules shall, in effect, commence automatically (on 31 
October 1994) unless Parliament decides otherwise. These 
provisions serve a twofold purpose. On the one hand they 
ensure that the relevant sections of the Act can be 
proclaimed, once the Hamburg Convention enters into force if 
the Government of the day considers it to be in Australia's 
commercial interests. On the other hand, they ensure, 
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subject to Parliament's veto, that the implementation of 
the Hamburg Rules' provisions of the Act will not be 
inordinately delayed. 

While there are obvious similarities between the two pieces 
of legislation, there are significant differences between 
the Hamburg Convention and the Montreal Protocols which 
necessarily have some bearing upon their commencement. 

The Hamburg Convention can be unilaterally applied by a 
country through its domestic legislation and does not 
reguire that country's trading partners to also implement 
it for its provisions to come into operation. Unlike the 
Hamburg Convention, the Montreal Protocols do not 
constitute a stand alone system. The Montreal Protocols 
amend and update the parent Warsaw Convention as amended by 
the Hague Protocol. The Warsaw system purports to limit 
the liability of international carriage between contracting 
parties. Thus Australia cannot unilaterally adopt the 
provisions of the Montreal Protocols, particularly those 
which increase the liability limits. To do so would affect 
the rights of other countries and would be in breach of 
Australia's obligations under the Warsaw Convention or the 
Warsaw Convention as amended by the Hague Protocol. In 
these circumstances it would have been inappropriate to 
adopt a "sunset clause" similar to that contained in the 
Carriage of Goods by Sea Act 1991. 

I accept the Committee's concerns in relation to there 
being no obligation to proclaim the relevant sections once 
the Protocols enter into force. However, I. can assure the 
Committee that it is Australia's intention to ratify the 
Montreal Protocols. It is likely that Australia will do so 
before the Protocols enter into force internationally in 
which case it will be incumbent upon Australia to proclaim 
the relevant provisions of the Bill when the Protocols 
enter into force. The Protocols will enter into force 
internationally when they have been ratified by 30 States. 
At present there are only 19 ratifications. There is 
necessarily some uncertainty as to precisely when the 
remaining ratifications will be forthcoming. 

The second matter raised in your letter concerns amendments 
to section 98 of the Civil Aviation Act 1988 contained in 
the Transport and Communications Legislation Amendment Bill 
1991. The amendment enables the Civil Aviation Authority 
(CAA) to delegate certain air safety functions under the 
Civil Aviation Regulations to industry bodies. You have 
sought my advice as to which air safety functions are to be 
delegated, the industry bodies to whom they are to be 
delegated and what limits exist as to the persons who can, 
on behalf of those industry bodies, carry out those 
functions. 

This amendment simply clarifies the CAA' s powers to engage 
in a practice which has been in existence since the early 
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1940' s and which enables aviation safety regulatory bodies 
(i.e., the CAA) and industry to function efficiently 
without any detriment to air safety. 

The powers delegated to industry bodies are essentially 
technical in nature, They are· delegated to persons 
recognised as having the necessary experience and ability 
to exercise those powers in a responsible manner. For the 
benefit of the Committee I have included a number of 
examples of the sorts of powers which have been delegated 
to industry. 

Firstly, the CAA• s powers under subregulations 37 (l) and 
( 2) to approve a defect in, or damage to, an aircraft as a 
permissible unserviceability have been delegated to persons 
with relevant skill and experience and subject to detailed 
conditions.. In the case of QANTAS the power has been 
delegated to senior aircraft engineering staff. 

Secondly, the CAA has delegated various powers to the 
Gliding Federation of Australia and similar sports aviation 
bodies enabling them to control the activities of their 
members, These powers include the power to issue 
certificates of registration and type approval in respect 
of gliders; the power to issue flight manuals for gliders; 
and the power to require members to register their aircraft 
under the Federation's rules rather than carry an 
Australian VH registration. 

Finally, the CAA has delegated its power under 
subregulation 40(1) to approve the use of a non-specified 
aircraft material in the servicing of aircraft to 
responsible people in the major airlines' maintenance 
organisation. 

The delegation of power does not imply an abdication of 
authority. The CAA undertakes regular surveillance of 
delegates. If the power is not being properly exercised, 
the delegation will be withdrawn. 

Yours sincerely 

~\~ 
(Elob -ColliJ) 
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The Chairman 
Standing Committee for the scrutiny 
of Bills 

The Senate 
Parliament House 
CANBERRA ACT 2600 

Dear senator Cooney 

MIGRATION AMENDMENT BILL (No 2) 1991 

RECEIVED 

5 DEC 1991 

MINISTER FOR IMMIGRATION, LOCAL 
GOVERNMENT AND ETHNIC AFFAIRS 

PARlWIENT HOilH 
CANBERRA, A.C.T, 2100 

3 DEC 1991 

I refer to the comments of the committee on the Migration 
Amendment Bil) /Ng 21 199) contained in Scrutiny of Bills 
Alert Digest No 18 of 1991 (6 November 1991). 

My comments in respect of each of the Com:mittee • s objections 
are presented below in the order raised by the Committee. 

Claus• 3 - Proposed Nev section 22A 
(Requirement to provide information) 

The Committee considers this provision to trespass on 
personal rights and liberties, in breach of principle 
l(a) (i) of its terms of reference. The Committee's precise 
objection to the provision is not clear from the Digest. 

The provisions are a further step in the implementation of 
an enhanced compliance strategy announced by the Government 
in August 1990. They are aimed at reducing abuses of the 
migration system and, in particular, reducing Australia's 
illegal entrant population. Proposed new Division lA 
introduced by the Bill will give the Government the power to 
obtain information and documents about the identity or 
whereabouts of illegal entrants. 
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It must be remembered that the persons in respect of whom 
the information is sought have no right to be in Australia. 
They have breached migration laws and may also be receiving 
benefits which are normally available only to persons 
legally in Australia. 

The Government is sending a clear signal to illegal 
entrants, through these amendments, that they can no longer 
rely on anonymity and non-cooperation of relatives and 
associates to avoid detection by my department. 

The department usually holds information about the initial 
destination only of arrivals (as provided on the incoming 
passenger card) or addresses subsequently volunteered on 
visa or entry permit applications. This information quickly 
becomes out of date. 

As you would expect, the majority of illegal entrants 
actively avoid contact with the Department, At present 
there is no legal basis for access to wider sources of 
information concerning their identity or whereabouts. 
Unless a clear power to gather such information is created, 
the Government is restricted in its efforts to further 
reduce the illegal entrant population. 

Proposed section 22A creates the power to obtain necessary 
information for detection purposes. Under proposed sections 
22B and 22C, persons called upon to provide such information 
would be compensated for any expenses they might incur. 

The information collected would be used only to identify or 
to locate illegal entrants and bring them to account for 
their continued illegal presence in this country. 

The new provisions, in my view, provide the Government with 
the minimum power necessary to enable it to deal effectively 
with the problem of determining the identity or whereabouts 
of illegal entrants. 

Clause 4 and 5 - Proposed nev subsections 23(3A) and 
33(3A) 

(Inappropriate delegation of legislative power) 

The Committee believes this provision may be considered an 
inappropriate delegation of legislative power, in breach of 
principle l(a)(i) of its terms and reference. 

As I indicated in my Second Reading Speech to the House of 
Representatives, the Government announced on 30 April this 
year that a new 'special assistance' category had been added 
to the migration program for 1991-92, This category will 
target people in need who do not meet the refugee and other 
special humanitarian criteria but who the Government 
considers to have special humanitarian claims on this 
country. 

- 668 -



The Government needs flexibility within the special 
assistance stream of the migration program to enable it 
to respond quickly to unforeseen and sudden developments of 
humanitarian concern to the Australian community. The 
gazettal mechanism set out in the Bill provides the 
necessary flexibility for managing program numbers. 

In my Second Reading Speech, I said that the use of the 
powers provided for in clauses 4 and 5 of the Bill would 
apply only to those classes of visas and entry permits where 
the use of the power was specifically permitted under the 
regulations. It will be the regulations in such cases which 
will contain the criterion that grants of visas or permits 
may not exceed the gazetted number. 

Clause 8 - Proposed new subsection 83D(3) 
(Reversal ot the onus ot proot) 

The Committee considers this provision involves a reversal 
of the onus of proof and therefore trespasses unduly on 
personal rights and liberties, in breach of principle 
l(a) (i) of its terms of reference. 

Proposed new section SJD, is intended to discourage the 
distasteful practice of marriage-broking for the purpose of 
circumventing Australia's migration laws. 

Subsection 83D(3) does not reverse the onus of proof. Under 
subsection 83D(l), the prosecution would prove the offence 
if it showed that a person arranged a marriage between an 
Australian citizen or permanent resident and a non-citizen 
and that the purpose was to assist the non-citizen to 
satisfy requirements under the migration legislation for 
obtaining permanent residence in Australia. It is not an 
element of the offence that the person did not believe that 
a genuine and continuing relationship would result from the 
marriage. 

Subsection 83D(3) was inserted because the Government 
recognised that there are persons in certain communities in 
Australia who, as a matter of custom, enter into •arranged' 
marriages. If such marriages are arranged and a purpose of 
the marriage is to obtain residence in Australia for one or 
other of the parties the offence would be committed, 
However, if the arranged marriage is also a genuine one that 
will provide a complete defence. That is the intention of 
subsection 83D(3). 

:~: I have assisted 

~incerely 

Gerry~ 

the Committee with these comments. 
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Transport and Communications 
Minister for Land Transport 

The Hon. Bob Brown MP 

Senator B Cooney 
Chairman 
Standing Committee for 

the Scrutiny of Bills 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney 

- ~ DEC 199\ 

RECEIVED 

~ DEC 1991 

Parliament House 
Canberra ACT 2600 

The Committee's Alert Digest No, 20 of 1991 raises two 
matters concerning the National Rail Corporation Agreement 
Bill 1991. The first relates to the commencement of the 
Act by proclamation and the second relates to delegation of 
legislative power. 

Clause 2 provides that the Act will commence on a date to 
be proclaimed. I understand the Committee's concern is 
that there is no time limit for this to occur. 

The clause was drafted in this fashion because it would 
have been inappropriate to suggest that the Commonwealth 
would act regardless of the passage of similar legislation 
in State Parliaments. 

It is clearly in the interests of all the Shareholders for 
legislation to be proclaimed and for the NRC to commence 
operations as soon as possible. The Federal Government, 
which has been the driving force in the establishment of 
the NRC, has no intention of holding up this important part 
of its microeconomic reform process. 

I would like to take this opportunity to assure the 
Committee that the Bill, if passed by the Parliament, will 
be proclaimed as soon as possible following the passage of 
legislation in the Commonwealth, NSW, Victorian, Western 
Australian and Queensland Parliaments. 

The Committee also noted that the Shareholders' Agreement 
appears to raise similar issues in terms of the power of 
the Commonwealth and State Parliaments as those it raised 
in the context of its concerns about the National Road 
Transport Commission Bill. I understand that in that case 
the Committee is concerned about what it considers to be 
the inappropriate delegation of legislative power to a 
Ministerial Council. 
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I will be writing to you separately in relation to the 
National Road Transport Commission Bill, but consider that 
it is not the same issue. There .is no delegation of 
legislative power to the NRC by the Shareholders' 
Agreement. 

I trust this satisfies the Committee's concerns. 

Yours sincerely 

BOB BROWN 

S-LETTER. DOC 
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The Hon. Bob Brown MP 

Transport and Communications 
Minister for Land Transport 

Senator B Cooney 
Chairman 
Senate Standing Committee tor 

the Scrutiny of Billa 
Parliament Houee 
CANBERRA ACT 2600 

Dear Senator Cooney 

P&r1lam1nt Houat 
Clllbl<raACT2eOO 

I refer to the comments contained in the Scrutiny of Billa 
Alert Diga.t No, 20 of 1991 (27 Novemller 1991) concerning 
the National Rail Corporation Agreement Bill 1991 and th• 
National Road Traneport Commission Bill 1991. 

A detailed reeponse to the committee's commente concerning 
the National Road Transport Commission Bill !1 attached. A 
reaponee to the Committee'• concerns regarding the National 
Rail Corporation Agreement Bill 1991 haa bean provided 
under separate cover. 

One of the ieeuas raised in the Alert Digest ill the power 
of the Ministerial Council to amend the Heada of Government 
Agreement eo that tha commieeion haa coercive power•. 

The attached response clearly explains that the function• 
of th!' Commission are confined to mattere of an advisory 
nature and that the power• that can be conferrad upon it 
are limited to those that come within the executive power 
of government, such u power to make inquiries and form 
opinions. 

Given the concerns of the Committee, however, the 
Government would consider changing the definition of 
Agreement in the Bill to ensure that there ia no 
inappropriate delegation of legislative power, 

The following amendment has bean proposed by the Australian 
D811\ocrats and is con1idered appropriate, 

Clause 3, page 2, definition of •Agreement' - delete all 
worde after •set out in the Schedule", 

I truat that the advice provided will be of aaaistanca to 
the commi ttaa. 

Your• sincerely 

BOB BROWN 

1 Q LIC~ 1991 
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SW'l'I SCRm'INY QP BILLS cap1TTB1 

ALERT DIGEST CQJOIElQ'B 011 HA'l'IOHAL ROAD 'fBAHSPQRT CCllQ!ISSIO)J 
BILL 19~1 

The Road Traneport Industry Forum 1ubmi11ion doea not 
reflect an underetanding of the intention of the 
legislation and the background to its development, 

The legislation has been drafted so as to provide the 
Commission with the functions and powera agreed to by Heads 
of Government at the July 1991 Special Premiere' 
Conference. 

Although the commiesion is being established under 
Commonwealth leg!elation, the Commission is not, and should 
not be coneiderad an arm of the Commonwealth Government, 

The Commission ia an independent statutory authority, It 
has bean e1tablished in this manner to eecure the 
confidence and agreement of the State•, 

The legislation has bean drafted in cloee consultation with 
all participante,, The State,, the Auetralian Capital 
Territory and the Australian Local Government Aseociation 
have approved the form and content of the Bill, 

STRUCTURE AllD PIINCTIQHS 

The current Bill simply eetablishes the National Road 
Transport Commission. Subatantive legi1lation to establiah 
the regulatory and charging framework i• to be introduced 
next year, following exteneive conaultative proceasea by 
the National Road Transport Commission, 

Establishing that framework require, the passage of 
legislation by the Commonwealth Parliament on behalf of the 
Australian Capital Territory with State Pa~liamenta pasaing 
complementary legialation to adopt the law aa appliee in 
the Australian Capital Territory from time to time, 

Thie is intended to provide a legislative framework which 
will etreamlin• the proceee of developing and maintaining a 
nationally-consistent operating environment for the road 
transport induetry, It will avoid the current necessity 
for amendmente to legislation/regulation, in nine separate 
jurisdictions every time there ia a need to modify aome 
detail of regulation relating to road tranaport, The 
current procesaee have bean found wanting and have been 
heavily critici1ed by the indu1try over a long period. 
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The National Road Tran1port Commission ie fully accountable 
through the Mini1terial Council compriaing Minhter1 from 
the participating jurildictiona. Where legislative chang• 
ia required it will be subject to the proceesea and 
scrutiny of Federal Parliament, 

The Commonwealth ie providing the legislative means to 
eetabli11\ national arrangemente baaed on genuine co­
operation between the partners in the Federation, The 
commonwee.lth Government has undertaken only to present to 
Parliament legiBlative proposals which have been througl\ 
the Commission processes and not disapproved by the 
Ministerial council. 

The Commission ie also required under the legislation to 
provide annual reports to tile responsible Col!llllonwealth 
Minister and each member of the Ministerial Council for 
presentation to Federal and State Parliaments, 

SPBCIPIC CQljCBRNS 

The first iasue raised by the Committee relates to 
paragrapl\s S(l)(a),(e) and (f) of the Bill, which provide 
that additional powers may be conferred on the Commission 
by l!eads of Government (by amending the Heads, of Government 
Agreement), by tile Ministerial council or, wit!\ the consent 
of the Council, by individual State Ministers, The 
framework of the Bill makes it very clear that the 
functions of the Commission are confined to mattera of an 
adv.l.aory nature, and the referral framework eatabliehed 
under eub-aection 8 ( 1) ia intended merely to permit the 
commission to carry out this function more effectively. 

The purpoee of paragraph• 8(1) (e) and (f) ia to indicate 
that the Commission's functions and powers may be extended 
by executive action on the part of Miniater1 acting 
collectively or singly. The function• and powers that may, 
be conferred by executive action are limited to thoee that 
come within the executive power of government, for example, 
powers to make inquiriee, to form opinion• about questions 
of policy and to make reports or non-binding 
recommendation,!!, 

Powers which may legally be referred by executive action do 
not include power to compel people to supply information or 
documents, or the power to make recommendations which have 
legal effect. These are powers that cannot be conferred on 
the Commission other than by legislative mean•. 

With epecific reference to the example raised by the 
Committee, it is not pouible for the Miniaterial Council 
or individual Miniatere to confer on the Commission power 
to enter premiaea I a delegation of thie nature would need 
to be made by each of the respective State Parliaments 
pursuant to paragraph 8 ( 1) ( d) , 

- 674 -



Similarly, it ia not posaible to confer on tha Commi11ion 
powers of coercion, such as the pow~r to enter premiaes, by 
amendment to the Heade of Government Agreement pursuant to 
paragraph S(l)(a) of the Bill, The Courts are 
traditionally wary of proviaions that do not directly 
confer functions and powera but provide for them to be 
conferred by aomeona other than Parliament. It i• 
inconceivable that a court would, in the light of the 
general 1tructure and intent of the legialation, read thie 
paragraph as authorising the conferral of coercive powers, 
which are not mentioned, or even hinted at anywhere in the 
Bill. In interpreting legislation, the court• will asoume 
that Parliament did not intend to encroach on tha rights of 
ordinary citizens unless the language used is more 
specific, 

The provisions allowing for the delegation of Commieaion 
functions are aloo intended merely to facilitate the 
Commi••ion in the performance of ite function,. Any 
delegations of Commission power, which ao previously 
outlined is only advisory in nature, require the agreement 
of All m8111bers of the Ministerial Council, 

Under the Heade of Government Agreement, the Commonwealth 
hae agreed only to consider road transport legislation 
recommended by the commission and approved by the Council, 
This undertaking was taken in the context of negotiations 
with the States when agreeing to establish tha Commission, 
The State and Australian Capital Territory Government• have 
aleo conceded power• in order to establish the Commission. 
It should be noted again, however, that all legislation 
proposed by the Commission and approved by the Council muat 
be passed by the Commonwealth Parliament to become law, 

Any changes to these arrangement• would not be in 
accordance with the spirit of the Special Premiers' 
Conference proceaa, the Heada of Government Agreement or 
the co-operative approach encompassed in the decision to 
establish the Commission, To include a provision limiting 
the power• of the Ministerial Council by dieallowable 
instrument would change the character of tha Commieaion and 
the power sharing framework within which it hae been 
establiahed, 

In l\lll\lllary, the Bill before the Parliament only provides 
for the establishment of the National Road Transport 
Commiaaion. The introduction of a national heavy vehicle 
regiatration schema will be the subject of separate 
legiolation expected to be brought before Federal 
Parliarn@nt for conaideration during Autumn aitting1 1992, 

Thia will bathe substantive legislative baae for 
establishing a uniform operating environment for the road 
transport industry and it (and regulations made under it) 
will be aubject to ecrutiny of the Parliament, 
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Extract from Standing Order 24 

(!) (a) At the commencement of each Parliament, a Standing Committee for 
the Scrutiny of Bills shall be appointed to report, in respect of the 
clauses of Bills introduced into the Senate, and in respect of Acts of 
the Parliament, whether such bills or Acts, by express words or 
otherwise 

(i) trespass unduly on personal rights and liberties; 

(ii) make rights, liberties or obligations unduly 
dependent upon insufficiently defined 
administrative powers; 

(iii) make such rights, liberties or obligations unduly 
dependent upon non-reviewable decisions; 

(iv) inappropriately delegate legislative powers; or 

(v) insufficiently subject the exercise of legislative 
power to parliamentary scrutiny. 

(b) The Committee, for the purpose of reporting upon the clauses of a bill 
when the bill has been introduced into the Senate, may consider any 
proposed law or other document or information available to it, 
notwithstanding that such proposed law, document or information has 
not been presented to the Senate. 



SENATE STANDING COMMITrEE FOR TI-IE SCRUTINY OF BIUS 

TWENTY-SECOND REPORT OF 1991 

The Committee has the honour to present its Twenty-Second Report of 1991 to the 

Senate. 

The Committee draws the attention of the Senate to clauses of the following Bill 

which contains provisions that the Committee considers may fall within principles 

l(a)(i) to (v) of Standing Order 24: 

Industrial Relations Legislation Amendment Bill (No. 3) 1991 
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INDUSI'RIALREIATIONSLEGISIATION AMENDMENf BILL(NO. 3) 19'Jl 

This Bill was introduced into the Senate on 14 November 1991 by the Minister for 

Industrial Relations. 

The Bill proposes to amend: 

the Commonwealth Employees Rehabilitation and Compensation Act 

1988and OccupationalHealth and Safety(Commonwea/thEmployment) 

Act 1991, to separate the regulatory and service functions currently 

performed by Comcare; 

the Industrial Chemicals (Notification and Assessment) Act 1989, to 

allow importers or manufacturers of the same industrial chemical to 

make joint application for an assessment certificate for the chemical; 

the Long Service Leave (Commonwealth Employees) Act 1976, to 

enable regulations to be made to provide that certain payments are 

excluded from 'salary' for the purposes of calculating long service leave 

entitlements; 

the Navigation Act 1912, to enable regulations to be made to effect the 

Medical Examination (Seafarers) Convention, 1946 (No. 73), the 

Accommodation of Crews Convention (Revised), 1949 (No. 92) and the 

Accommodation of Crews (Supplementary Provisions) Convention 1970; 

and 

the Pipeline Authority Act 1973, to correct a minor drafting error. 

The Committee dealt with the Bill in Alert Digest No. 20 of 1991, in which it made 

various comments. The Minister for Industrial Relations responded to those 
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comments in a Jetter dated 11 December 1991. A copy of that Jetter is attached to 

this report. Relevant parts of the response are also discussed below. 

'Remy VIII' clause 
Clause 36 - proposed new section 8A of the Long Service Leave (Commonwealth 
Employees)Act 19'16 

In Alert Digest No. 20, the Committee noted that clause 36 of the Bill proposes to 

insert a new section SA into the Long SeNice Leave (Commonwealth Employees) 

Act 1976. That proposed new section provides: 

The regulations may: 

(a) provide that payments of a specified kind are not 
included in salary; or 

(b) specify the extent to which payments of a specified 
kind are not included in salary; or 

( c) prescribe the circumstances in which payments of a 
specified kind are not included in salary; 

for the purposes of this Act or a provision of this Act. 

The Committee indicated that this is what it would generally consider to be a 

'Henry VIII' clause, as it would allow the definition of 'salary' for the purposes of 

the Act to be, in effect, amended by regulation. 

The Committee drew Senators' attention to the clause, as it may be considered an 

inappropriate delegation of legislative power, in breach of principle l(a)(iv) of the 

Committee's terms of reference. 
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The Minister has responded as follows: 

Proposed section BA of the Act is not inconsistent with the 
scheme of the Act, and, indeed, is properly regarded as the 
counterpart of the present section 8. The Act uses the term 
'salary', but does not define what it means. Instead, section 
8 of the Act allows regulations to be made providing that 
allowances not forming part of salary in its ordinary sense, 
may nevertheless be treated as salary under the Act. 
Proposed section BA represents the other side of the same 
coin, in that it will enable the making of regulations 
providing that specified payments otherwise forming part of 
salary, are not to be taken into account under the Act, in 
whole or part, or are not to be taken into account in 
prescribed circumstances. 

This scheme has its precedents in Commonwealth legislative 
practice. Section 5 of the Superannuation Act 1976 provides 
for regulations to be made in relation to the treatment of 
payments as salary, or their exclusion from salary, for the 
purposes of that Act. (See also the definition of 'basic salary' 
in rule 2.1.1 of the Rules for the Administration of the 
Superannuation Scheme under the Superannuation Act 
1990). 

The Minister goes on to say: 

Such provisions are necessary. In order to effectively treat an 
amount as salary, or exclude it from such treatment, the 
mechanism adopted needs to be able rapidly to respond to 
events, such as the making of industrial agreements or 
awards, while preserving parliamentary scrutiny. Attempting 
to handle the matter by way of enactments would be 
insufficiently responsive for this purpose. Dealing with it by 
way of regulation is both responsive and preserves 
Parliament's ability to scrutinise and, if necessary, disallow. 

Moreover, proposed section BA will enable effect to be given 
to long standing Commonwealth policy that 'disability' 
allowances such as shift penalty payments should not be 
payable during long service leave, as no disability is 
experienced by employees on such leave. It had originally 
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been thought that, this was the effect of the Act, as no 
regulations have been made under section 8 of the Act to 
specify such allowances as salary for long service leave 
purposes ( only skill and qualification allowances have been 
so specified). However, that view is now open to some 
doubt. 

The Committee thanks the Minister for this response. 

• 683 • 



Senator B Cooney 
Chairman 

MINISTER FOR INDUSTRIAL RELATIONS 

Senate Standing Committee 
for the Scrutiny of Bills 

Parliament House 
CANBERRA ACT 2600 

RECEIVED 

11 DEC 1991 
-tllndlnSIC'11e 

'°'"'""'*""'-
PARLIAMENT HOUSE, 

CANBERRA, ACT 2600 

11 DEC 1991 

. c;lc ,da,<,U;f_, 
Dear Senator/ oney J -

I refer to the comments made by the Senate Standing Committee for the Scrutiny 
of Bills, in Scrutiny of Bills Alert Digest No. 20 of 1991 27 November 1991, on the 
proposed new section BA of the Long Service Leave (Commonwealth Employees) 
~ (the Act). The Committee has noted that the proposed section is what it 
would consider to be a "Henry VIII" clause. 

Proposed section SA of the Act is not inconsislent with the scheme of the Act, and, 
indeed, 1s properly regarded as the counterpart of the present section 8. The Act 
uses the term "salary", but does not define what it means. Instead, section 8 of the 
Act allows regulations to be made providing that allowances not forming part of 
salary in its ordinary sense, may nevertheless be treated as salary under the Act. 
Proposed section SA represents the other side of the same coin, in that it will 
enable the making of regulations providing that specified payments otherwise 
forming part of salary, are not to be taken into account under the Act, in whole or 
part, or are not to be taken into account in prescribed circumstances. 

This scheme has its precedents in Commonwealth legislative practice. Section 5 of 
the Si.tpe.ranouatio.ILAcLI.912 provides for regulations to be made in relation to the 
treatment of payments as salary, or their exclusion from salary, for the purposes of 
that Act. (See also the definition of "basic salary' in rule 2. 1.1 of the Rules for the 
Administration of the Superannuation Scheme under the ~llQ!l.Aci 
1!19Jll, 

Such provisions are necessary. In order to effectively treat an amount as salary, or 
exclude it from such treatment, the mechanism adopted needs to be able rapidly to 
respond to events, such as the making of industrial agreements or awards, while 
preserving parliamentary scrutiny. Attempting to handle the matter by way of 
enactments would be insufficiently responsive for this purpose. Dealing with it by 
way of regulation is both responsive and preserves Parliament's ability to scrutinise 
and, if necessary, disallow. 

Moreover, proposed section BA will enable effect to be given to long standing 
Commonwealth policy that 'disability' allowances such as shift penalty payments 

MINISTER ASSISTING THE PRIME MINISTER 
FOR PUBLIC SERVICE MATTERS 

Telephone 1061 277 7320 Facsimile 106) 273 411 S 
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should not be payable during long service leave, as no disability Is experienced by 
employees on such leave. II had originally been thought that, this was the effect of 
the Act, as no regulations have been made under section 8 of the Act to specify 
such allowances as salary for long. service leave purposes (only skill and 
qualification allowances have been so specified). However, that view Is now open 
to some doubt. 

I am forwarding a copy of this letter to the Secretary of the Committee 

Yours fraternally 

Peter Cook 
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