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Terms of Reference

Extract from Standing Order 24

(1) (a) At the commencement of each parliament, a Standing Committee
for the Scrutiny of Bills shall be appointed to report, in respect of
the clauses of bills introduced into the Senate, and in respect of
Acts of the Parliament, whether such bills or Acts, by express
words or otherwise:

(i) trespass unduly on personal rights and liberties;

(ii) make rights, liberties or obligations unduly dependent upon
insufficiently defined administrative powers;

(iii) make rights, liberties or obligations unduly dependent upon
non-reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative power to
parliamentary scrutiny.

(b) The committee, for the purpose of reporting upon the clauses of a
bill when the bill has been introduced into the Senate, may consider
any proposed law or other document or information available to it,
notwithstanding that such proposed law, document or information
has not been presented to the Senate.
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Defence Legislation Amendment (Enhancement of
the Reserves and Modernisation) Bill 2000

This bill was introduced into the House of Representatives on 9 November 2000
by the Minister for Veterans’ Affairs. [Portfolio responsibility: Defence]

Introduced with the Defence Reserve Service (Protection) Bill 2000, the bill
amends the Defence Act 1903 and other legislation as follows:

Schedule 1 to the bill proposes to amend the Defence Act 1903 to repeal
sections 50D, 50E, 50F and 50G, and substitute new provisions to enable the
call out of members of the Reserve Forces in circumstances less than in the
defence of Australia.

Schedule 2 proposes amendments to the Defence Act 1903 and 17 other Acts
to modernise the organisation and structure of the Defence Force Reserve. The
Schedule also contains saving and transitional provisions.

Schedule 3 repeals the Defence (Re-establishment) Act 1965, makes
consequential amendments to the Defence Act 1903 and the Disability
Services Act 1986, and contains application and transitional provisions.

Schedule 4 proposes to expand the allowances and benefits for employers to
better compensate them for the effects of Reservists undertaking defence
duties, and makes other consequential amendments.

Commencement
Subclause 2(3)

Subclause 2(3) of this bill provides that many of the amendments proposed in
Schedule 2 are to commence on Proclamation or 12 months after Assent –
whichever is the earlier.

This is a departure from the practice set out in Drafting Instruction No 2 of
1989 issued by the Office of Parliamentary Counsel. This provides that, as a
general rule, where a clause provides for commencement after assent, the
preferred period should not be longer than 6 months. The Drafting Instruction
goes on to state that, where a longer period is chosen “Departments should
explain the reason for this in the Explanatory Memorandum”.
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The Explanatory Memorandum accompanying this bill provides no
explanation for the adoption of a longer period for the commencement of the
relevant provisions in Schedule 2. The Committee, therefore, seeks the
Minister’s advice as to why these provisions may not commence until 12
months after Assent.

Pending the Minister’s advice, the Committee draws Senators’
attention to this provision, as it may be considered to
inappropriately delegate legislative power, in breach of principle
1(a)(iv) of the Committee’s terms of reference.

Non-reviewable discretion
Schedule 1, item 1

Among other things, item 1 of Schedule 1 to this bill proposes to insert a new
section 50D in the Defence Act 1903. This new section authorises the
Governor-General to call out the Reserves, or a part of the Reserves, for
continuous full time service. Some examples of circumstances which may
give rise to such a call out are set out in proposed new subclause 50D(2) –
these include (but are not limited to) war, defence, emergency, defence
preparation, peacekeeping or peace enforcement, civil aid, humanitarian
assistance or disaster relief.

Proposed new subclause 50D(3) provides that, in making or revoking a call
out, the Governor-General must act with the advice of the Executive Council.
However if, after the Minister has consulted the Prime Minister, the Minister
is satisfied that, for reasons of urgency, the Governor-General should act on
his or her advice alone, then the Governor-General must call out the troops on
the advice of the Minister alone.

The exercise of either of these discretions is not subject to any form of review,
other than the general accountability of the Executive Council to the
Parliament, and where the Reserves are called out on the advice of the
Minister alone, not even this level of accountability exists. The Committee,
therefore, seeks the Minister’s advice as to why the bill provides no scope
for review of the exercise of these discretions.
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Pending the Minister’s advice, the Committee draws Senators’
attention to this provision, as it may be considered to make rights,
liberties or obligations unduly dependent upon non-reviewable
decisions, in breach of principle 1(a)(iii) of the Committee’s terms
of reference.
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Defence Reserve Service (Protection) Bill 2000

This bill was introduced into the House of Representatives on 9 November 2000
by the Minister for Veterans' Affairs. [Portfolio responsibility: Defence]

Introduced with the Defence Legislation Amendment (Enhancement of the
Reserves and Modernisation) Bill 2000, the bill contains provisions to protect
members of the Defence Force Reserve in their employment and education, to
facilitate their return to civil life, and for related purposes. The bill sets out the
entitlements and prohibitions that apply in relation to people who are
rendering or have rendered defence service as members of the Reserves. In
certain cases these entitlements have also been extended to the dependants of
Reservists.

The Committee has no comment on this bill.
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