Senate Standing Committee
for the
Scrutiny of Bills

AN

\

\\\gg\{\\\\\\\ i,
\E“\‘Al

. —
—.-Alert Digest —
/ o
= &

%

A\

7

No. 8 of 2000




Senate Standing Committee
for the

Scrutiny of Bills

Alert Digest No. 8 of 2000

21 June 2000

ISSN 1329-668X






Senate Standing Committee for the Scrutiny of Bills

(1) (@)

(b)

Members of the Committee

Senator B Cooney (Chairman)
Senator W Crane (Deputy Chairman)
Senator T Crossin
Senator J Ferris
Senator B Mason
Senator A Murray

Terms of Reference

Extract from Standing Order 24

At the commencement of each parliament, a Standing Committee
for the Scrutiny of Bills shall be appointed to report, in respect of
the clauses of bills introduced into the Senate, and in respect of
Acts of the Parliament, whether such bills or Acts, by express
words or otherwise:

(i) trespass unduly on personal rights and liberties;

(1)) make rights, liberties or obligations unduly dependent upon
insufficiently defined administrative powers;

(i11) make rights, liberties or obligations unduly dependent upon
non-reviewable decisions;

(iv) 1inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative power to
parliamentary scrutiny.

The committee, for the purpose of reporting upon the clauses of a
bill when the bill has been introduced into the Senate, may consider
any proposed law or other document or information available to it,
notwithstanding that such proposed law, document or information
has not been presented to the Senate.
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Defence Legislation Amendment (Flexible Career
Practices) Bill 2000

This bill was introduced into the House of Representatives on 7 June 2000 by
the Minister assisting the Minister for Defence. [Portfolio responsibility:
Defence]

The bill proposes to amend the Defence Act 1903 and the Naval Defence Act
1910 to assist with the implementation of flexible employment practices for
members of the Australian Defence Force. Specifically, the bill proposes to:

e extend the Limited-Tenure Promotion scheme to the promotion of Army
officers to the rank of Lieutenant-Colonel, and to the promotion of Navy
officers to the rank of Commander;

e allow rejection of an officer’s resignation tendered during an initial
minimum period of service; and

e allow members to volunteer to change the nature of their appointment (in
the case of officers) or enlistment (in the case of enlisted members) from
open-ended to fixed.

Corresponding changes to the conditions of service for members of the Air
Force are to be dealt with by amendment of the Air Force Regulations.

The Committee has no comment on this bill.

Any Senator who wishes to draw matters to the attention of the 5
Committee under its terms of reference is invited to do so.
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Migration Legislation Amendment (Parents and
Other Measures) Bill 2000

This bill was introduced into the House of Representatives on 7 June 2000 by
the Minister for Immigration and Multicultural Affairs. [Portfolio responsibility:
Immigration and Multicultural Affairs]

The bill was introduced with the Migration (Visa Application) Charge
Amendment Bill 2000.

The bill proposes to amend the Health Insurance Act 1973 and the Migration
Act 1958 to enable an increase in parent migration while minimising costs by
restricting access to Medicare services.

Schedule 1 proposes to amend the definition of ‘Australian resident’ in the
Health Insurance Act 1973 to remove Medicare entitlements for certain visa
applicants during the processing of their applications, and to ensure that
temporary protection visa holders are entitled to Medicare benefits.

Schedule 2 proposes a technical amendment to the note to subsection 45B(1)
of the Migration Act 1958 to clarify that the visa application charge limit is
determined under the Migration (Visa Application) Charge Act 1997.

Schedule 3 proposes amendments to the Migration Regulations 1994 to:
e replace existing entry options for parents with new visa classes;

e increase the assurance of support bond and period of effect in relation to
applicants for the new parent visa classes; and

e offset health costs of parent entry by requiring applicants for the new visa
classes to arrange suitable and approved private health insurance cover for
10 years, or to pay a one-off $25 000 health services charge per person.

Commencement
Subclause 2(6) and Schedule 3

Subclause 2(5) of this bill provides that, subject to subclauses 2(6) and (7),
Schedule 3 is to commence on Proclamation, but not before assent to the
Migration (Visa Application) Charge Amendment Act 2000.

6 Any Senator who wishes to draw matters to the attention of the
Committee under its terms of reference is invited to do so.
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Subclause 2(7) provides that, if the Migration (Visa Application) Charge
Amendment Act 2000 has not received assent within 6 months of assent to this
bill, then Schedule 3 is repealed.

Subclause 2(6) provides that, subject to subclause 2(7), if Schedule 3 does not
commence under subclause 2(5) within a period of 7 months from the date of
assent to the bill, then Schedule 3 commences on the first day after the end of
that period.

This is a departure from the usual 6 month period referred to in Drafting
Instruction No 2 of 1989, 1ssued by the Office of Parliamentary Counsel. That
Drafting Instruction states that an explanation should be provided whenever a
period longer than 6 months after assent is chosen.

In the case of this bill, the Explanatory Memorandum simply notes that “the
effect of subclauses 2(5), (6) and (7) is to ensure that Schedule 3 to this Act
does not commence before the Migration (Visa Application) Charge
Amendment Act 2000”. Given this abbreviated explanation, the Committee
seeks the Minister’s advice as to the reason for the extended time within
which this bill might commence.

Pending the Minister’s advice, the Committee draws Senators’
attention to this provision, as it may be considered to
inappropriately delegate legislative power, in breach of principle
1(a)(iv) of the Committee’s terms of reference.

Any Senator who wishes to draw matters to the attention of the 7
Committee under its terms of reference is invited to do so.
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Migration (Visa Application) Charge Amendment
Bill 2000

This bill was introduced into the House of Representatives on 7 June 2000 by
the Minister for Immigration and Multicultural Affairs. [Portfolio responsibility:
Immigration and Multicultural Affairs]

The bill was introduced with the Migration Legislation Amendment (Parents
and Other Measures) Bill 2000.

The bill proposes to amend the Migration (Visa Application) Charge Act 1997
to provide that the visa application charge for the two new parent visa classes
does not exceed the visa application charge limit of $30 000 as specified in the
Act, and to provide a mechanism for indexing the new visa application charge
limit in accordance with annual movements of the Consumer Price Index.
These amendments will only apply to visa applications made on or after
1 November 2000.

The Committee has no comment on this bill.

8 Any Senator who wishes to draw matters to the attention of the
Committee under its terms of reference is invited to do so.
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Trade Practices Amendment (Unconscionable
Conduct—Saving of State and Territory Laws) Bill
2000

This bill was introduced into the House of Representatives on 5 June 2000 by
Mr Fitzgibbon as a Private Member’s bill.

The bill proposes to insert a new section SIAAC in the Trade Practices Act
1974 to expressly preserve the operation of State or Territory laws
concurrently with Part IVA of that Act unless those laws are directly
inconsistent with that Part.

The bill has apparently been introduced in response to amendments made in
1998 by the New South Wales Parliament to that State’s Retail Leases Act.
These amendments attempted to provide small business tenants with
additional protection against unconscionable conduct. However, the
amendments have not yet commenced, apparently because of concerns that
they might be challenged under section 109 of the Constitution (which
provides that State laws which are inconsistent with Commonwealth laws are
invalid to the extent of that inconsistency).

In relation to this bill, the Committee notes that it has not had the benefit of an
accompanying Explanatory Memorandum. The Committee, therefore, seeks
the advice of the member sponsoring the bill as to the relevant head of
Constitutional power under which this bill is proposed to be enacted. The
Committee also seeks the member’s advice as to whether an Explanatory
Memorandum was prepared and, if not, whether one could be provided.
Traditionally, Explanatory Memoranda are the most useful source for
information about the background to, and the need for, specific legislation,
and the most useful method of making that legislation accessible to the public.

b

Pending the member’s advice, the Committee draws Senators
attention to this provision, as it may be considered to trespass
unduly on personal rights and liberties, in breach of principle
1(a)(i) of the Committee’s terms of reference.

Any Senator who wishes to draw matters to the attention of the 9
Committee under its terms of reference is invited to do so.



Alert Digest 8/00

TABLED DOCUMENT

At its meeting on 21 June 2000, the Committee authorised the tabling of the
attached letter from the Minister for Financial Services and Regulation, the
Hon Joe Hockey MP, concerning the Financial Sector Legislation Amendment
Bill (No 1) 2000.

As required by the Senate’s Standing Orders, the Committee will report on the
letter, and the bill itself, when the bill is introduced into the Senate. However,
the tabling of the Minister’s letter at this time may assist the Senate in
determining when the bill should be introduced.

10 Any Senator who wishes to draw matters to the attention of the
Committee under its terms of reference is invited to do so.
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F2 4 May 2000
The HON. Joe Hockey MP
Minister for Financial Services

Senétor Barney Cooney & Regulation
Chairman
Senate Standing Comumittee for the Scrutiny of Bills Pﬁament House
Parliament House imeaﬁ: ACT 2600
CANBERRA ACT 2600
Telephone (61 2) 6277 7230
Facsimile (61 2) 6273 4075

Dear Senatg ooney www joehockey.com
¢ joe@joehockey.com

FINANCIAL SECTOR LEGISLATION AMENDMENT BILL (NO. 1) 2000 (‘THE BILL")

I refer to the letter of 11 May 2000 from the Secretary of your Committee, James
Warmenhoven, addressed to the Senior Adviser to the Treasurer, seeking advice in
relation to amendments contained in Division 1 of Part 2 of Schedule 3 to the Bill, which
are referred to in the Scrutiny of Bills Alert Digest No. 6 of 2000 (‘the Digest’).

I am responsible for the measures contained in the Bill, and am happy to provide further
information on the amendments referred to in the Digest.

The amendments relate to certain offence provisions in the Superannuation Industry
(Supervision) Act 1993 (‘SIS Act’). As noted in the Digest, many of the offence provisions in
the SIS Act are currently fault liability offences, which require the prosecution to prove a
mental element, such as intention or recklessness. The amendments in the Bill will convert
some existing fault liability offences into strict liability offences, and others into “two-tier’
fault and strict liability offénces.

I would like to note that not all fault liability offences in the SIS Act will be amended by
the Bill. The majority of fault liability offences will remain so.

Justification for the proposed amendments comes primarily from the experiences of the
former Insurance and Superannuation Commission (ISC), and the current prudential
regulator of superannuation, the Australian Prudential Regulation Authority (APRA),
who have encountered considerable difficulty in prosecuting contraventions of the SIS
Act, due in large part to the difficulties in establishing the mental elements of fault liability
offences. In effect, this has meant these offences are close to unenforceable.

Many contraventions of the SIS Act occur when a trustee (or another party such as an
auditor) fails to perform specified obligations, many of which go to the heart of the
prudent operation of a superannuation fund. Examples include advising members of a
significant event, keeping accounts of the fund, having the fund audited by an approved
auditor, lodging annual returns with APRA, and keeping minutes of trustee meeting.
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As the legislation presently stands, it would be difficult to successfully prosecute alleged
breaches of regulatory offences which involve an act of omission (such as offences relating
to those obligations mentioned above), as evidence of mental elements such as intention or
recklessness is almost impossible to obtain in the absence of admissions or independent
“evidence.

For example, a case has arisen where the Director of Public Prosecutions (DPP) rejected the
former ISC’s recommendation to prosecute a trustee that had flagrantly breached the rules
relating to the provision of information to members, because of difficulties of obtaining
evidence of intention in the absence of an admission by a responsible officer of the
corporate trustee, or of recklessness in the absence of evidence from an independent
person.

In particular, the DPP has advised that for regulatory offences relating to the lodgement of
documents or the provision of documentary information, it would be more appropriate if
the legislation imposed a strict liability.

I should point out that although strict liability offences do not require proof of a mental
element, they are nevertheless subject to statutory defences of mistake of fact, intervening
conduct or event, duress, sudden or extraordinary emergency, and self defence under the
Criminal Code Act 1995.

The pool of superannuation savings in Australia is currently well over $400 billion and
continues to grow rapidly. The difficulty in obtaining convictions for offences against the
SIS Act has the potential to seriously undermine the safety of this pool of savings. If it
became widely known that offences under the Act were difficult to enforce, this may
encourage disreputable practices in the superannuation industry.

Given the sheer number and diversity of participants in the superannuation industry, an
effective enforcement regime is a crucial part of the prudential framework. The
amendments to the SIS Act proposed in the Bill represent an appropriate response to the
difficulty experienced in bringing enforcement actions. In light of the importance of
ensuring the safety of superannuation savings, I believe that the proposed amendments
are fully justified, and will not unduly trespass on personal rights and liberties.

Thank you for the opportunity to explain the amendments. If you require further
information, please don’t hesitate to contact me.

Yours sincerely



00¥° )€ 00°€91 66°01°'1¢ 6661 1OV 1uoupusuty

(66'0T°02)LT 6601'61  66'6°€C [eRUD-ASUWIONY 66011 66'6'C (66'6 TV (uondad.iapuy) SUOYDIIUNUUI0ID]D ]

00'CL (8661 (Z oN) g

AOONO Dﬁ 6621°0C 66'91C JUSWIPUSWY UOTJB[SISYT UONJRISIA :U0IIe}Id snoiadid)

(66'9°€2)01 66'9°CC 66'€'ST 6661 (I 'ON) 1oF

66’V 66'€'€T 66791 SIEBJJY [BI[NON[NIA PUE UONRISIWIW]  86'C'C 66'9°0¢ (66'TSDI JuUPUIULY UOYD]SISIT UOUDASIA

€p1 "ON 10V 6661 (T "ON)

(007911 00T VI 66'6'€C A1$a10,] pue SALIYSI UMMILTY 660111 666’1 (66'6'TOVI [[1] JUSWPUSUIY UONR[SIFIT SILISYSL]

6661 I1d (wnajonaq)

00v'€ O 66CI'ST  66'6°€T uoqqIszing I 66'8°0¢ (66'6'TOV1 [V 10§ $S900Y 19130 pue S0LIJ Ire ]

6661 111d (S29UFO paje[ay pue A1aquig

00°¢SI 66C1'C Swojsn)) pue dusn( 66'TT'HC (66'CI'1)61 ‘pnerq Yoy ) JUSWPUIULY dPO)) [BUILILI))

6661 1I'd

66'6'€C [erouan-Adurony 66'6C (66'6'TOY1 (epualy Ten31() Juepuowry JySuAdoy

6661 11d (uonejudwoyduy)

66'6'€C umoIg Iojeues  66'6°C (66'6'TOY1 9BueyD dJEWI[)) UO UOHUIAUOD

6661 WO I9A0 paLLIE)) S|

YAIINNN AAATIDAY LHONOS YALSINIIA ALVNAS ASNOH LSADIA LIATV TT1I9 40 ANVN

LIOdTd ASNOdSTH AADNAOUINI

0007 - JAATIDTY/LHONOS SASNOISTA TVIIALSINIA ANV NO AALLNAININOD STTIF A0 XAANI

00ogaunf [¢

STIA 40 ANILAYDS HHL 404d HALLININOD ONIANV.LS



(00°S°01)9 00 ¥ €l 0002 [1'g uswpuawy

00¥Z1)S 00°€°0€ 00°€91 [eIOURD-AdUIONY 0011 00°¢'8 00°€SE UONR[SIZT SUNO)) JO UONIIPSLINf

0002 (1 "OND 11'd

00'S'ST 00°STI JoInseai], 00 €l (00°S°01)9 JUSWPUSWY UONR[SIZOT J0J09G [BIOURUL]

0002 111 yuswpuawy

(009 12)8 00'9°0C 0098 UONBSIUIUPY PUB ddUBUL] 0098 00°S01 00'9°L)L AN[IQeIUN0dOY PUE JUSWIDFBURIA] [BIOURUL]

0002 111 yuswpuawy

(00°S°01)9 00'¥ 00°€91 SOIAIDG Ajunwiio)) pue Ajruej 00 €l 00°€6 00°€S1E UONR[SIZYT SAIIAIG Ajunuuio)) pue AJiure,

00°¢S1T 00° €1 00€6 A1}$910,] puE SILIdYSL QIM[NOLTY 00°€SI 00791 00°€8)T 0002 11tg yusunsnipy Ansnpuy Kireq

6661 [11€ (SOINSESA[ 10O PUE SUOTIOULS [BUIULLD)

JUSWPUSWY UONR[SISYT SWOIsn)) :UONeId snotadid)

€7 "ON 1V 00°€6 Swojsn)) pue 0usn( (00°¢'8)T 000 1 (SSINSBIJA IOy pue SUOLOUeS

00°¢CEl 66'11+C (66'TI'T)61%  [BUILL)) JUSWPUSWY UONR[SIZIT SWOISn))

00°S'LT 0079 dTV ‘LY IN 00°¢CEl 0¥ S 0007 [11d AI10A003Y S19SSY [RUIILL)

SUY ) pue 6661 ( "ON)

00°S¥ 00TLI UOTJBULIOJU ‘SUOTJEIIUNUIIO)) 66716 (00911 [[1€] JUSWPUSUIY SAVTAIDG FUNSEIPLOI

00°9°L)L SV 9yl pue 6661 (€ "ON)

861 ON VY 00°S'¥ 00TLI UOTJBULIOJU] ‘SUOTJEIIUNUILIO)) 66716 6619 (00911 [[1] JUSWPUSUIY SAVTAIDG FUNSEIPLOIq

000 [11€ (SoInseaN pate[oy

00¥'Z1)S 007t 00°€91 SIOIAIOS AJUNWILIO)) pue AJIWe,] 00%'S 00°€6 00°¢STE pue doue)sIsSY AJrue,]) wdskS xe ] MON V

000 SuLImp yIm Jedsp 3urdq sy

AAGINAN  dIAIADAT  LHODNO0S YALSININ  ALVNAS ASNOH LSADIA LA TV T 40 ANVN
LIOdTd ASNOJISHA AADNAOULNI




00t S 00°€'CC 00TLI 93ejLISH pUR JUSWUOIIAUY 66'C1'S (007911 6661 111 ISNIL UONRIdP3,] N0qIeH ASUPAS

[Z 'oNI 0007 11'd CHOoM pue Aoueugaid)

0079 UISSOI) J0JRUdS 00° €I 00¥ S JUSWPUSWY UONE[SIS T UOHRUILILIISI(] XdS

0002 11'd CHop\ pue Aoueugai)

0079 UIPORIA ST 00°¢CEl 00 S JUSWPUSWY UONR[SIS UOHRUIILIOSI(] XdS

0002 11t (SUOISIAOI] [EUOT)ISUBI] )

(009128 00'9°0Z 0098 Jomseai], 00'9°S 00°STI 009 L)L (quowdmby A1a5eg [ersnpuy) xe ], s[es

0002 '

(00'9°L)L 009°S 00°ST1 Jomseai], 00S 11 00Tl (00°S°01)9 UONRNSIUIPY SIJAUdH PUY SJUBID) 10NPoI]

00°STI [eIoUD-AsuIONY 00¥'C1 (00°S°01)9  000T 111 (10393S IJBALI) JUSWPUIWY AJCALI]

SITY 9} pue AS0[0uydd], 0002

00V €l UOTJEWIOU] ‘SUOLJEIIUNUILIO)) 0079 0¥ Z1S [[1] JUSWIPUSUIY UOTJB[SITS T SIIAIDS [B1SOJ

6661 1I'd

(00°S°01)9 00°€T 00T LI $0INOSY pue IUIIOS ‘Ansnpuy 00v'€l 66'C71°8 (007911 JuswpudWY spunj yuswdo[aAd( pa[ood

0002 (Z "OND 11'd

009'8 00S 11 Jomseai], 00t €1 (00°$°01)9 (SNOJUB[[IISIJA]) WAISAS XB [, SSAUISNE MIN

000T

00°SLT 009 LY IN 00°€€l 0¥ S [11] JUSWPUSUIY AJLIOYINY WL [BUOLEN

0002 (2 "ON)

0092 0079 SIEBJJV [BINNON[NJA] PUE UONRISIIWI] 00°€H1 00¥' )Y [I1] JUSWPUSUIY UOTJB[SISS ] UONRISIA

AAGINAN  dIAIADAT  LHODNO0S YALSININ  ALVNAS ASNOH LSADIA LA TV T 40 ANVN
LIOdTd ASNOJISHA AADNAOULNI




000 1] JUSWPUSWY UOLJE[SISI]

(00°$°01)9 00v'LT 00°€91 [eIUID-AsuIoN Y 00°¢ €T 00791 00°¢STE (uondadIdyuy) SUOHEIIUNWIIOII[S ],

0002 (T "ON)

SITY 9} pue AS0[0uydd], [T JUSWPUIWY (SPIBpuE)S 9JIAIOS pue

oo.o.w GOE@EHO%GM anOﬁon:EEOO Oo.m .O~ Aoo.o. D L Couooao(ﬁm p@ESmGOUv mGOEMQESEEOQoBF

009°LIL 00'S 00°€6 (00°¢'8)T 6661

00°€°0¢ 00T LI Jomseai], 00°S01 66'CI'6 (00T9D1 (1T "ON) [[1{ }USWPUSWY SMET UOEXE ],

YA9INAN  dIAIIDAY  LHODNO0S YALSININ  ALVNAS ASNOH LSADIA LA TV T 40 ANVN
LIOdTd ASNOJISHA AADNAOULNI






