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Senate Committees and
the Legislative Process

lan Holland

INTRODUCTION

Legislating is one of the main functions of parlia-
ments. While public deliberation on laws takes place
in the main parliamentary chambers, most detailed
scrutiny of bills takes place within parliamentary
committees.! Committees play a role in helping
political parties and individual members of parlia-
ment to form views about proposed legislation,
including the formulation of amendments to bills
that are before the parliament.

While the work of parliamentary committees is
intended to influence the legislation being consid-
ered by the parliament, their power and activism
varies greatly. In some jurisdictions, legislation
actually originates in committees (the United
States, Sweden, Iceland) or may be amended by
them (Scotland, New Zealand, Germany). In other
cases, committees play only an advisory role to the
main parliamentary chambers (Australia, Ireland,
France).? However their work is arranged, it is not
well understood how committees actually affect the
legislative process.

This study characterises the impact of Austral-
ian Senate committees on legislation. The focus on
the Senate reflects the fact that, in the Australian
parliament, the great bulk of committee considera-
tion of legislation occurs in Senate committees. This
research is the first to assess the direct effects of com-
mittees on the legislative activity of the Australian
parliament.

Analysing the roles played by parliamentary
committees reflects a broader curiosity about parlia-
ment as an institution of governance.* Parliamentary
committees are frequently cited as institutions that
facilitate public participation in our democracy and
enhance the policy deliberations of parliament.?
However, these roles have been overshadowed in
recent years by an increasing preoccupation with
the Senate’s role in executive accountability and the
protection of rights.® This study returns to questions

of the role of committees in the deliberative proc-
ess, in particular in parliamentary deliberation on
legislation.

Research on parliamentary committees and
legislation

There have been several studies of parliamentary
committees, within Australia and overseas, that pro-
vide us with some sense of how committees engage
with the legislative process. They contain diverse
views on the effectiveness of committees, as well

as observations about what features of committees
affect their roles and effects. The literature on com-
mittee effectiveness is reviewed in more detail by
Richard Grant.” As the author notes, there are many
different ways in which parliamentary committees
might affect parliament and policy. While there is no
consensus on what makes an effective committee,
there are many opinions on whether committees are
effective and why.

Graham Maddox described the efforts of commit-
tees as ‘rather limited’,® while Ian Marsh remarked
that they were perceived as ‘largely impotent in a
predominantly adversarial system’.? Senate commit-
tees examining legislation have always been domi-
nated by government members, and with the tight
party discipline in Australia, this may be perceived
as meaning the committees do not provide meaning-
ful scrutiny.

A study of institutional reform and the Australian
parliament by John Halligan, Robin Miller and John
Power examined committee appraisal of legislation.
They suggested that ‘committee reviews of bills
probably have had some significant effects on legis-
lation passed, but they do not conclusively demon-
strate this’.!?

John Vander Wyk and Angie Lilley described the
workload of the committees and demonstrated that
the majority government members of committees
would frequently recommend amendments to legis-
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lation.!! They concluded that bills were scrutinised
more thoroughly as a result of committee work!?
but, like Halligan et al., they did not analyse the
fate of committee recommendations. Stanley Bach
showed that frequent amendment of legislation
takes place within the chamber, but again, it is not
clear to what extent such changes emerge from the
work of committees.’® The present study examines
the linkages between committee reviews of legisla-
tion and amendments in the parliament.

There is little doubt that a significant subject of
debate in Australia is the effect of government domi-
nance or control of the parliament. In 1999, political
scientist Campbell Sharman observed that:

the only way governments are going to be persuaded to
negotiate with their partisan competitors is through the
use of a powerful sanction, and the Senate’s veto over
legislation is the most powerful sanction it possesses. If
that sanction were to be removed, the Senate’s review
of legislation would be largely ignored and the require-
ment for the government to negotiate over the final
form of legislation would be removed.!*

In the Senate, the government went from having a
minority to a majority of seats in July 2005, creat-
ing an opportunity for Sharman’s proposition to be
tested directly.

The Senate’s work was certainly transformed as
a result of the July 2005 change in the balance of
power, and some of these changes are outlined later
in this paper. Analyses to date do not reveal, how-
ever, whether that change affected the outcomes of
committee scrutiny of legislation. The change in the
Senate’s balance of power did not affect the balance
of power within the committees dealing with legisla-
tion, as these were always controlled by the party of
government. This constant across the two periods of
time (before and after July 2005) allows the present
study to examine the effect of the change in the
chamber, knowing that the results are not affected
by the composition of the committees per se.

Consensus within committees has sometimes
been suggested as important to their operation;
however, committee members have been criticised
for lacking an ability to rise above partisan differ-
ences. Anne Lynch commented that:

It is difficult to find any report on any but the most ano-
dyne of subjects that has not resulted in a splintering

of views. This is especially true in respect of legislation
referred to the committees.'®

At the same time, Lynch indicated that it was the
dissenting reports of a minor party (the Austral-
ian Democrats) that became the foundation of the
subsequent negotiations to secure passage of one
of the most important legislative initiatives placed
before the Australian parliament in the 1990s: the

goods and services tax (GST) legislation.!® Thus, the
effectiveness of committees is not the same thing as
consensus within them.” While unanimity within
committees is often sought, its benefits for legisla-
tion are not known. The present study examines this
issue.

Beyond Australian shores, Mark Shephard and
Paul Cairney analysed the work of the new Scottish
parliament, and demonstrated the significant role of
the committees in deliberations on proposed laws.®
Their analysis was of all chamber activity, not only
that arising from committee consideration of bills.
Marcus Ganley painted a similar picture for the
New Zealand parliament, and concluded that the
structure of the committee system there gave it great
power." That structure included ‘automatic referral
of almost all legislation to a committee’; committees
being able to amend bills before reintroduction to
the chamber; automatic acceptance by the chamber
of unanimous committee amendments; and routine
invitation of public submissions and hearings on
bills. The overall effect of these features of the New
Zealand system was that committees typically made
over 40 changes per bill considered. As this paper
will show, this is a far higher rate than in Australia.
However, the New Zealand and Scottish parliaments
are different in character from most Westminster
systems, making it hard to generalise across parlia-
ments. Both countries have unicameral parliaments,
elected using proportional representation. In both
cases, committees become engaged with legislative
drafting at a relatively early stage and can actually
make amendments to bills.

Ingvar Mattson and Kaare Strem have studied the
roles of committees and their effects on parliamen-
tary activity for many years. However, their data set
has been confined to Western Europe and in large
part to bills in one particular policy area: industrial
relations.? Given the often highly contentious and
partisan nature of this particular policy field in
many countries, including Australia, it cannot neces-
sarily be considered representative of bills before the
parliament.

Committees may through their work contribute to
the achievement of many objectives, but the litera-
ture says little about what those achievements are.
This study responds to the concerns of Paul Cairney
to focus less on structures and inputs and more on
‘legislative outputs’.?! As Halligan et al. observe,
‘perhaps the most important question that could
be asked about [committee appraisal of bills] is
what effects has it had on the bills passed by parlia-
ment?’?? Understanding these effects will then con-
tribute to discussion about the committees” value.
This study is thus an analysis of Senate standing
committee work, exploring what effects these com-
mittees have on legislation, and what factors in turn
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affect the committees. The concluding discussion
places this analysis in the comparative context of
studies from other countries, including those men-
tioned above.

Drawing on the literature, this study examines
six questions in a bid to describe the committees’
influence on legislation and contribute to the debate
about whether their role is as effective as it could be.
Those questions are:

1 What was the workload of the committees?

2 What impact did committees as a whole have on
legislation?

3 Are all committees the same?

4 What was the impact of the government’s Senate
majority?

5 How did unity or dissent within a committee
affect its work?

6 What other factors affected committee ‘success’?

Senate committees and the legislative process

In the Australian bicameral legislature, bills progress
through several stages on the way to becoming
laws.? They go through several readings in each
chamber, including two main substantive stages: the
second reading, which allows consideration of the
broad principles of the legislation; and consideration
in detail (in the Senate referred to as the committee
stage), when detailed provisions of the proposed law
are debated. Bills go through these stages in both
chambers, and must be agreed to in identical terms
by both chambers before they can become law. Thus,
a bill that is amended during its passage through
parliament can be considered by each chamber
several times before agreement is finally reached.
Most parliamentary committee consideration of bills
takes place in the Legislative and General Purpose
Standing Committees (referred to in this paper as
‘standing committees’, or simply ‘committees”) of
the Senate.?* This often does not take place until
after the bill has completed the second reading stage
in the House of Representatives. There are eight per-
manent Legislative and General Purpose Standing
Committees that stand ready to conduct inquiries as
the Senate requires. Each has oversight of a number
of government portfolio areas.

Referral of a bill to a standing committee for
inquiry is not automatic,® and occurs for only
around a third of legislation. In almost all cases, leg-
islation is referred to a committee where referral is
requested by one or more political parties through
the Selection of Bills Committee, and that request
is agreed to by the Senate.?® Inquiries examine
bills and report back to the chamber. They are not
required to hold public hearings (though most hold
at least one). Their reports to the Senate may suggest
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amendments to a bill, but committees cannot amend
bills. In theory, a committee’s recommendation to
amend a bill could be implemented by moving the
adoption of the standing committee’s report dur-
ing the committee stage of a bill.”’ However, this is
prevented if a senator has circulated any other pro-
posed amendments in the chamber, and in practice
this procedure is not used.?® Bills may be referred to
committee for inquiry and report by a Senate com-
mittee regardless of whether the bill was introduced
in the Senate or the House of Representatives.?’

These arrangements are similar to those of the
British parliament, though the nature of the upper
house, and its capacity to amend legislation, is quite
different. However, the structural role of Australia’s
committees differs from overseas counterparts in
important respects. In the United Kingdom, Scotland
and New Zealand, almost all bills are referred to
committee for inquiry. In New Zealand’s unicameral
parliament, bills (with some exceptions) are always
referred to committee following the first reading.®’
A New Zealand committee makes recommendations
to amend bills; if those recommendations are unani-
mous or are agreed by the House, they are automati-
cally adopted into the bill at the second reading
stage.®! In Scotland’s parliament (also unicameral),
referral of bills to a committee is automatic.>? Stage 1
of parliamentary debate, which involves considera-
tion of the general principles of the bill (equivalent
to Australia’s second reading stage) does not take
place until after the committee has reported back
to the parliament on the bill. Additionally, if a bill
passes stage 1, the parliament will generally refer
it back to the same or a different committee for
detailed examination (equivalent to the Australian
Senate’s committee stage).>> Where such referral
has occurred, consideration in detail, and amend-
ment to the bill, takes place in the committee. In the
third and final stage, the amended bill is debated in
the parliament. In most jurisdictions, including the
United Kingdom, Scotland and New Zealand (as
well as Australia), public hearings are frequently
held for bill inquiries.

The role of parliamentary committee work thus
differs across parliaments. One of the questions
discussed in the current study is whether these dif-
ferences in the role of committees might affect their
influence on legislation.

METHOD
Scope of the study
This study focuses on Senate bill inquiries, that is,

committee inquiries into proposed legislation,
which represent the main opportunity for Austral-



ian parliamentary committees to influence legisla-
tion. Committee inquiries into bills may recommend
amendments to bills or explanatory memoranda. They
may also put forward administrative recommenda-
tions: proposals to alter the administration of laws,
or to introduce initiatives such as the restructuring
of government operations or the implementation of
education programs. The parliament may respond to
recommendations to amend bills; in general it is the
government that must decide whether to implement
any administrative recommendations.

However, it is acknowledged that there are
many other indirect means by which committees
contribute to the legislative process, including the
possibility that the policy choices of governments
and legislative design by the public service may
be moulded by anticipation of scrutiny and likely
criticism by committees.3* It is also possible that
reference inquiries, which examine particular policy
areas, may on occasion make recommendations
regarding legislative reform. Thus, while this study
provides the first detailed picture of the results of
Senate scrutiny of bills, it represents a ‘conservative’
estimate of the effect of committees on the legislative
process.

As documented below, many committee reports
include minority reports from non-government
senators or parties. In this study, all references to
committee reports or recommendations are to the
majority report and its content unless otherwise
indicated.

Analysing reports on bill inquiries

The principal mechanism by which committees seek
to affect legislation is through recommendations that
a bill be amended, or that the administration of a
law be modified. This research identified those rec-
ommendations and then tracked their fate as the bill
moved through the parliament. The research aimed
to gather information about the committee inquir-
ies and recommendations and look for patterns. The
data gathered included:

* how a bill came to be referred to a committee;

* which party sought referral (where this was
recorded);

* how many submitters participated in the inquiry,
and how many witnesses attended hearings;

* when the committee reported, including whether
it reported before or after the bill had been con-
sidered by the House of Representatives;

* whether the committee made any recommenda-
tions to amend a bill and what those recommen-
dations were;

* whether there were any minority reports;

* whether minority reports contained recommen-
dations and what they were;

* who moved the majority recommendations in the
parliament, and whether they resulted in amend-
ments to the bill; and

* in those cases where a recommendation proposed
administrative changes rather than changes to a
bill, whether the government indicated accept-
ance of the recommendation.

This information was gathered for all 309 bills
that were referred to committees in the years 2003,
2004, 2006 and 2007. These four years were selected
because:

* they were years for which electronic versions
of all relevant documents were available for
analysis;

* they provided a two-year sample for the periods
before and after the government secured a major-
ity in the Senate; and

* the two periods included both an election year
and a non-election year, to cover the range of
political conditions under which committees
operate.

Of the 309 bills referred in those years, 20 private
member’s or senator’s bills were excluded from
analysis. They were omitted because the process for
committee consideration of such bills, and the usual
outcome, is different to that for government bills,
producing results that are not directly comparable.?®
This left 289 government bills, which were consid-
ered in 215 inquiry reports (as some reports dealt
with several bills together). Of these 215 reports, 17
were excluded from the study because parliament
had not addressed the committee’s report, mean-
ing there were no data on whether parliament had
accepted the committee’s recommendations. Thus,
the core inquiry sample was 198 committee reports,
as shown in Figure 1. Details of how the data for the
study were generated are in Appendix 1.

The recommendations made by a committee
were divided into bill recommendations, which were
those advising amendment of legislation, and
administrative recommendations, which were all other
recommendations made by bill inquiries. The lat-
ter frequently included proposals to amend agency
operations, suggestions for additional spending or
program reforms, or suggestions for public educa-
tion or awareness campaigns.

This study also analysed the role of dissent in
committees. The deliberations of private meetings
of Senate committees are confidential, so there is
no public record of how committee members have
voted on reports. The existence of dissenting reports
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FIGURE 1
2006 and 2007

Number of Senate bills, inquiries and committee recommendations, 2003, 2004,

800
700
600 |
400 |
309 289
215 198
200 |
102
All bills examined Bills referred to Bills referred, Separate bill ~ Reports for which Reports making
by the Senate committee excluding private inquiry reports = parliamentary recommendations
member bills consideration (other than that
concluded the bill be passed)

was therefore taken as a proxy measure of commit-
tee disunity regarding a bill on which a committee
was reporting. It should be recognised, however,
that occasionally a committee may be divided on an
issue, but the dissenters nevertheless choose not to
make a public dissenting report. The opposite also
cannot be ruled out: that all committee members
may support a report on a bill, but still produce a
separate report making, for example, additional
recommendations.

This study did not make qualitative distinctions
between recommendations. Shepherd and Cairney’s
Scottish study distinguished between typographi-
cal/consequential amendments, detail/clarification
amendments and substantive amendments.* This
allowed a more nuanced study of bill amendments,
and was necessary in a parliament where many
amendments to bills were made during committee
consideration, and where there were many amend-
ments to correct typographical errors or to ensure
consistency throughout a bill. This study did not
take their approach because the typographical/
consequential category of amendment was almost
never suggested by Australian Senate committees.
By not classifying amendments in this way, the
study also minimised potential problems of incon-
sistencies between coders. In addition, the Scottish
study covered a far larger number of amendments;
in this study, a more detailed breakdown of amend-
ments would have created small numbers that
would have been difficult to analyse meaningfully.
However, this does mean that an amendment to
clarify the scope of a single provision of a bill was
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counted in the same way as one which might omit
an entire schedule from a bill, or introduce a sub-
stantial policy change.

This study also did not make qualitative distinc-
tions between bills. Clearly some bills are greater
in scope and size than others; some bills are politi-
cally controversial while others are not subject to
much debate. This study did not attempt to make
any judgments about the ‘importance” of bills. This
may limit to some extent the way in which certain
data may be interpreted. For example, I analysed the
amount of time spent on bill inquiries. However, it
is not known whether the amount of time devoted
to a bill is correlated with its political or legislative
significance.

Halligan et al. argued that it would not be fruitful
to conduct an analysis of the “strike rate” of com-
mittees (the percentage of their recommendations
accepted and implemented by government).”” They
noted problems with this measure, such as the
tendency for different committees to take different
approaches to the making of recommendations. A
bold committee making many recommendations
might have a low strike rate, while a timid com-
mittee making few recommendations might have
a higher strike rate. Halligan et al. were concerned
that this might say more about the work style of a
committee than about the committee’s effectiveness.
While I acknowledge this concern, it is not an argu-
ment against measuring the proportion of recom-
mendations that secure agreement. Rather, it is an
argument in favour of measuring strike rates in con-
junction with absolute numbers of recommendations



TABLE1 Number of bills in the Senate, and number of bill inquiry and reference inquiry reports
Year Number of bills Number of bill Number of reference
in the Senate inquiry reports inquiry reports

2003 175 42 17

2004 187 39 8

2006 157 56 10

2007 181 61 8

Total 700 198 43

agreed. It is also an argument in favour of using
such data in comparative perspective rather than in
isolation. This study measured absolute numbers
of recommendations agreed as well as strike rates,
along with a range of other data about the work of
the committees, to create as complete a picture as
possible of their operations.

RESULTS

To briefly recap, the study examined six questions:
(1) the workload of committees; (2) the impact of
committees as a whole on legislation; (3) whether all
committees are the same; (4) the impact of the gov-
ernment’s Senate majority; (5) how unity or dissent
within a committee affected its work; and (6) other
factors that affected committee “success’. I look at
each in turn here.

What was the workload of the committees?

Excluding private member bills, the Senate exam-
ined 700 bills over the four years covered by this
study (see Figure 1). The 289 bills referred to com-
mittee in this period represented just over 40 per
cent of government bills examined by the Senate
during the study period. Thus committee scrutiny of
bills, while frequent, was not routine.

The 198 reports covering the 289 bills analysed
made 259 recommendations to amend bills, or an
average of 1.3 per inquiry, and 120 administrative
recommendations, or an average of 0.6 per inquiry.
Thus, around one-third of all recommendations did
not relate to the amendment of legislation, but to
related matters.

The median® number of calendar days that com-
mittees were given to conduct bill inquiries was 40,
or around five to six weeks.

Analysis of the number of hearings and the
number of public submissions showed that the com-
mittees received submissions from 3,640 individuals
or organisations, and heard from 1,192 witnesses

across the 198 inquiries in the study.* The median
number of submitters per inquiry was nine, and the
median number of witnesses per inquiry was five.

Despite significant variations in the political cli-
mate, the workload of the Senate and its committees
remained relatively consistent, though with some
increase in activity in the committees (discussed
later). Table 1 shows the number of bills considered
each year by the chamber, and by the committees, as
well as the number of non-bill references before the
committees.

What impact did committees as a whole have
on legislation?

While the committees produced 198 reports, in
only 102 (51 per cent) of them did the committee
make any recommendation other than that the bill
be passed. Bearing in mind that only around 40 per
cent of bills are referred to committees, this means
that, of all the government bills considered by the
Senate, only around one-fifth were the subject of
any standing committee recommendations for either
amendment or administrative reform.

Of the 259 recommendations to amend bills, 157
(61 per cent) were agreed to by parliament either in
full or in part. The results also show that of the 120
administrative recommendations, 60 (50 per cent)
were partially or fully agreed.* So of a total of 379
committee recommendations, 217 were acted upon
by parliament. This is an average success rate of
57 per cent. These data suggest that when Senate
committees identify a concern regarding proposed
legislation, their reports are an effective tool for suc-
cessfully engendering change, by encouraging the
refinement of proposed legislation and administra-
tive matters through parliament.

There is other evidence that the committees’
reports are taken seriously. Unlike Scotland’s and
New Zealand’s parliaments, the Australian parlia-
ment is not obliged to deal with every committee
recommendation.*! However, of the 379 recom-
mendations to amend a bill examined in this study,
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FIGURE 2 Committee amendments as a percentage of all Senate amendments
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in only 23 cases, or 6 per cent, were the researchers
unable to locate a government response to the com-
mittee’s proposals. In addition, there is extensive
evidence from speakers from all parties in both
chambers acknowledging the value of committee
inquiries and reports.

When one considers the committees” contribution
as a proportion of all bill amendments, the picture
is somewhat different. The Department of the Sen-
ate already gathers data on how many amendments
are moved to bills, and how many of these succeed.
Combining these data with the material gathered
for this study allows us to see what proportion of
chamber activity may have its origins in the recom-
mendations made by committees. Figure 2 shows
that, prior to the government securing a majority
in the Senate, around 5 per cent of bill amend-
ments moved in the chamber had their origins in a
committee report, and about the same proportion
of amendments that succeeded were committee
amendments.*?

The proportion of amendments originating in
committees increased substantially after the govern-
ment secured a majority in the Senate, with an even
greater increase in the success rate: across 2006-07,
at least 18 per cent of amendments agreed to by the
Senate originated in a committee, whereas the figure
had been less than 5 per cent in 2003-04.

These figures raise the possibility that, when
political parties are required to bargain to form
majorities in parliament (as when there is a balance
of power in the Senate), most legislative activity
occurs outside the sphere of the committees. This
may be because the main rationale for legislative
amendments in a balance-of-power situation is to
make bargains, rather than to implement changes
based on committee discussions or on direct consul-
tations with stakeholders.
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Are all committees the same?

The workload of individual committees in examin-
ing legislation varied greatly, as did the outcomes of
their efforts. The busiest committee was the Legal
and Constitutional Affairs Committee, which pro-
duced 51 reports on government bills over the four
years studied. At the other end of the spectrum was
the Finance and Public Administration Committee,
which produced just eight.

Two committees produced enough reports to
undertake meaningful analysis of their results: the
Legal and Constitutional Affairs Committee and the
Economics Committee. They produced 51 and 48
reports respectively, accounting for exactly half of
all the bill reports in this study. Their profiles reveal
some striking similarities and differences.

Both committees were given the same amount
of time to conduct bill inquiries. Across the study
period, the median number of days was 40 for Legal
and Constitutional Affairs and 41 for Economics,
with neither differing from the median for all com-
mittees. However, here the similarities end.

Across the four years, the Legal and Constitu-
tional Affairs Committee made 237 recommen-
dations; over the same period, the Economics
Committee made just 34, or almost an order of mag-
nitude less. This represented 4.7 recommendations
per inquiry for Legal and Constitutional Affairs,
compared with just 0.7 recommendations per
inquiry for Economics (Figure 3).

Even though the Economics Committee was par-
simonious in its recommendations, its recommen-
dations were still less likely than those of the Legal
and Constitutional Affairs Committee to be agreed
by the chamber. About 35 per cent of the Econom-
ics Committee’s recommendations were agreed in
parliament, compared with 57 per cent of those of



FIGURE 3 Mean number of recommendations per inquiry
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the Legal and Constitutional Affairs Committee. The
overall effect was that for every four inquiries by the
Economics Committee, just one recommendation
would be agreed by parliament, whereas for every
four Legal and Constitutional Affairs inquiries, 10
or 11 recommendations would be implemented
successfully.

These results highlight differences in the work
of individual committees, and raise the question
of whether the Economics Committee should be
considered in some sense less effective. Why would
the Economics Committee have such a low rate of
recommendations made and adopted? The bills

referred to it were almost always Taxation Law
Amendment Bills. Documentation from the Selection
of Bills Committee indicates that it was often the
government whips that sought referral, sometimes
without any clear reasons for doing so. This meant
that the committee conducted a number of inquiries
that attracted limited interest. This is supported by
data on the number of public submissions received
(Figure 4). The mean number of submitters per
inquiry was 18 for all inquiries, but only nine for
the Economics Committee; the median number of
submitters was nine for all inquiries, but just seven
for the Economics Committee (and, in contrast, 14

FIGURE 4 Maedian and mean number of submitters per inquiry
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TABLE 2

Effects of the government’s Senate majority on the legislative review process

Before government  After government

majority? majority®

Proportion of ALP amendments agreed to (%) 80¢ 14
Proportion of Australian Democrat amendments agreed to (%) 26¢ od
Proportion of bills for which the government sought referral 14 67
through the Selection of Bills Committee (%)

Proportion of all bills referred to committee (%) 22 35
Number of recommendations made per inquiry 1.5 22
Number of recommendations agreed per inquiry 1.0 1.2
Proportion of recommendations agreed by parliament (%) 66 53
Median inquiry length (calendar days) 47 39
Total committee days devoted to bills 4,280 4,707

a Refers to years 2003-04 unless otherwise indicated.
b Refers to years 2006-07 unless otherwise indicated.
¢ Figure is for 2004.
d Figure is for 2006.

for the Legal and Constitutional Affairs Committee).
It is possible that a lack of interest from the govern-
ment, submitters and committee members conspired
to ensure that these reports had little impact. How-
ever, it is also possible that the quality of drafting
within the relevant portfolios was higher, meaning
that the bills presented stakeholders with fewer
issues.

What was the impact of the government’s
Senate majority?

Sharman speculated that if the Senate lost its
capacity to veto legislation, ‘the Senate’s review of
legislation would be largely ignored’.*> Once the
government had a majority of Senate seats, Shar-
man’s speculations could be tested by comparing
the effects of Senate committees on legislation before
and after July 2005. The changes, summarised in
Table 2, perhaps surprisingly reveal an increase in
bill referrals to committees and an increase in the
committee recommendations made and the number
accepted.

In 2004 (the last full year in which a balance of
power existed in the Senate), 80 per cent of Austral-
ian Labor Party (ALP) amendments moved during
detailed consideration of bills were agreed to, as
were 26 per cent of Australian Democrat amend-
ments as well as all 13 amendments moved jointly
by those two parties. In 2006, less than 1 per cent of
opposition amendments were agreed to, while every
single one of 248 Australian Democrat amendments
failed, as did nine jointly moved proposals (though
several amendments moved by individual non-
government senators were passed).*
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An examination of the Selection of Bills Commit-
tee also reveals a radical change in its operations. Of
the 198 bills in this study, 195 were referred to com-
mittee on the motion of an identifiable political party
either through the Selection of Bills Committee or
in the chamber pursuant to a Selection of Bills Com-
mittee report. Before the government had a Senate
majority, 86 per cent of bills were referred to com-
mittee at the request of a non-government senator or
party. After the government took control, however,
the roles were largely reversed: 67 per cent of refer-
rals to committee were at the government’s initia-
tive (though non-government parties may also have
sought referral of some of those bills). It appeared
that all parties changed their approach to commit-
tee activity once the government had a majority in
the Senate. Non-government parties reduced their
efforts to seek referral of bills to committees, while
the government became the key player in the selec-
tion of bills process.

There were also changes in the work of standing
committees, but they were less pronounced. The
most obvious result was that the proportion of bills
referred to committee for inquiry increased signifi-
cantly. In 2003-04, 22 per cent of bills were referred
to committee. In 2006-07 that had risen to 35 per
cent. This was only partly offset by an (uneven)
decline in the number of non-bill reference inquiries
conducted by committees. The evidence suggests
that the bill inquiries were not just designed to make
the committees look busy. Reports produced after
the government controlled the chamber resulted
in more recommendations per inquiry: up from 1.5
recommendations per inquiry in 2003-04 to 2.2 in
2006-07.



Why did committees make more recommenda-
tions once the government had a Senate majority?
One possible explanation is that a closer relationship
developed between committees and the executive
arm of government. Committee chairs may have
had more discussions with government ministers
about issues with bills, and may have had more con-
fidence that their suggestions would be supported.
However, this explanation is undermined by another
statistic: there was actually a modest drop in the
proportion of committee recommendations that par-
liament accepted (from 66 per cent to 53 per cent).

If ministers and committees were forming closer
relationships, this figure might have been expected,
if anything, to rise.*®

An alternative explanation for the increase in
recommendations is that the government’s Senate
majority may have led its backbenchers to become
more vocal in committees, raising issues that were
of concern to them, but which they hitherto could
have counted on the opposition or minor parties
to address in the chamber. Once the ALP and the
Australian Democrats no longer had the numbers
to deal with the issues that particularly concerned
‘moderate’ Coalition senators, those senators had
to become active in their own right. This would be
consistent both with the increased number of recom-
mendations being made and with the decreasing
likelihood that the government then accepted them
in the parliament.

Another possibility is that committees were
responding to changes in the legislative agenda
of the government. It was often claimed that the
Howard government’s majority in the Senate had
emboldened it to introduce more radical legislation
than would otherwise have been considered.*® It is
possible that increasingly radical legislation trig-
gered increasing activity by committees in response.
Nevertheless, as there was a government majority
on all committees, this to some extent simply sup-
ports the previous point: that government senators
became more vocal in committees when their own
side had a majority in the chamber.

There were regular complaints that commit-
tees were not being given enough time to do their
work.*” However the median inquiry length after
the government secured its Senate majority fell only
modestly, from 47 to 39 calendar days. This is a
much less drastic change than that reported by Hal-
ligan et al., perhaps reflecting the narrower sample
base for their claimed 30 per cent reduction in time
to report.*® Interestingly, for the two committees
with the most intensive work programs — the Legal
and Constitutional Affairs Committee and the Eco-
nomics Committee — there was no change at all in
inquiry length before and after the government took
control of the Senate.

However, while inquiry length may have fallen
only moderately, the proportion of bills being
referred to committee rose substantially, so that the
total number of ‘committee days’ being devoted to
bills rose.* In the two years before the government’s
Senate majority, the number of committee days
devoted to bill inquiries was 4,280. In the two years
after the government secured its majority, this figure
rose to 4,707. This suggests that the median length of
inquiries may have been driven down by the need
to manage committee workload, which on this indi-
cator at least had increased since the government
took control of the chamber. It may have been the
greater number of bills being referred, more than the
shortening of inquiries, which led non-government
senators (correctly) to say that their workloads had
increased.®

How did unity or dissent within a committee
affect its work?

Some of the most interesting results of this study
relate to the effects of opposition and minor party
dissent on the committee process and outcomes.

Committee reports reflect the majority opinion of
the membership. In considering bills, government
senators have a majority on the committee, and can
therefore dictate the terms of the report should they
so wish. Committee reports are sometimes unani-
mous; that is, no other senator submits an additional
report that differs from the committee’s report.
Often, however, one or more senators submits addi-
tional material, differentiating their position from
that of the majority. That material may be termed
a minority report, a dissenting report or additional
comments, but all are referred to hereafter as dis-
senting reports. These dissenting reports may be
provided by an individual senator, by senators rep-
resenting a political party, or by senators represent-
ing more than one party as a joint dissenting report.
It is also possible that there will be more than one
dissenting report; there have been occasions where
a committee report has attracted as many as four
separate dissents, though this is rare. The lack of a
dissenting report does not necessarily mean that all
committee members agree with the majority’s docu-
ment, but it does indicate that there was no disagree-
ment of sufficient importance for a senator to feel the
need to submit a dissenting view.

Opposition or minor party dissent from majority
committee reports is very common. Before the gov-
ernment secured a Senate majority in 2005, 93 per
cent of bill inquiries included at least one dissenting
report. This figure fell once the government had a
Senate majority to a still high 68 per cent. This in
large part reflected the reduced parliamentary pres-
ence of the Australian Democrats, who had gener-
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TABLE 3

Number of unanimous reports and opposition dissenting reports

Unanimous reports,
or minor party
dissent only

Opposition dissenting
reports, with or without
minor party dissent

Before government majority
After government majority

36 45
54 63

ated large numbers of dissenting reports, but who
lost half their Senate representation in the July 2005
changeover.

What is most interesting is the effect of dissent on
recommendations and their success. Overall, reports
that were unanimous (of which there were 55 in the
study period) produced 1.1 recommendations per
inquiry. Reports that were not unanimous (of which
there were 143) produced double this figure. The
success rate of these recommendations was largely
unaffected by unanimity (53 per cent for unani-
mous reports versus 58 per cent for non-unanimous
reports). As a result, twice as many recommenda-
tions made by committees were supported by parlia-
ment if they came from a report from which at least
one non-government party had dissented. Overall,
dissent appeared actually to increase the impact of
committees, not decrease it.

This is a significant finding. As Lynch and oth-
ers have shown, unanimity and compromise within
committees is often highly valued within the par-
liamentary community.>! Halligan et al. set out and
endorsed arguments from the literature that com-
mittees need consensus to be effective.>? The results
of this study, however, suggest that the picture is not
clear-cut and that consensus in general is not linked

TABLE 4

to outcomes in the way that Halligan and others
might expect. This study has more in common with
that of Rommetvedt, which associated greater com-
mittee dissent with increased effectiveness of the
Norwegian parliament.>

This overall picture, however, becomes more
complex when we compare the periods before and
after the government secured its Senate majority. For
quantitative analysis, the reports were put into two
groups: those which were unanimous or attracted
only minor party dissent; and those where there was
dissent from the opposition, with or without minor
party dissent. These produce the groupings shown
in Table 3, with a significant sample size in every
category.

An analysis of indicators for the two groups
before and after the government obtained its Senate
majority is given in Table 4. The results suggest that,
on all three indicators shown —number of recom-
mendations per inquiry, the success rate of those
recommendations in the chamber and the resulting
number of recommendations agreed per inquiry —
the government’s Senate majority reversed the effect
of unanimity or dissent within committees.

With the Senate in a balance-of-power situation,
unanimous or near-unanimous reports contained

Number of recommendations, success rate of recommendations and number of

recommendations agreed to by parliament per inquiry

Unanimous reports,
or minor party
dissent only

Opposition dissenting
reports, with or without
minor party dissent

Average number of recommendations per inquiry
Before government majority
After government majority

Success rate (% of recommendations agreed per inquiry)

Before government majority
After government majority

Average number of recommendations agreed per inquiry

Before government majority
After government majority

2.2 0.9
1.9 2.5
73 54
33 66
1.6 0.5
0.6 1.7
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more recommendations, which were more likely to
be agreed by the parliament, resulting in a far higher
number of agreed recommendations than if the
opposition had dissented (1.6 compared with 0.5).

Once the government had a majority, however,
the reverse was the case. The government’s majority
reports contained more recommendations in cases
where the opposition had chosen to dissent; these
government recommendations were far more likely
to be agreed by the parliament; and this resulted in a
far higher number of agreed majority recommenda-
tions than when the opposition had not dissented
(1.7 compared with 0.6).

The pattern when there was a balance-of-power
situation in the Senate suggests that if the opposition
were going to disagree with the government about
a bill that had been referred to committee, the gov-
ernment’s committee members were either unable
or unwilling to put forward amendments that might
secure majority support. Negotiating compromises
on bills appears to have been left to debate in the
chamber. Only where government and opposition
committee members were able to build a consensus
around a bill would the committee go to the effort of
making recommendations. This consensus building
appeared to carry through to the chamber, where
cross-party proposals by a committee to amend
legislation were very likely to make it through both
houses of parliament (73 per cent of cases, the high-
est success rate for any subset of the data analysed
in this study).

Once the government had a Senate majority,
however, the situation was reversed: government
committee members were more likely to make rec-
ommendations if there was an opposition dissenting
report (2.5 compared with 1.9). However, the most
striking result concerns the subsequent fate of these
recommendations. If the opposition had written a
dissenting report, the government majority’s recom-
mendations had a 66 per cent chance of being agreed
by the parliament. However, if the committee was
unanimous in its recommendations, that success rate
was halved, to 33 per cent.

This could be interpreted as evidence that the
government did not trust its own committee mem-
bers in cases where those members had reached
some sort of accommodation with the opposition
in committee. It may highlight how partisan the
politics of the period 2006-07 had become. Any-
thing associated with the opposition was treated
with suspicion, with the government far more likely
to use its numbers to defeat bipartisan committee
proposals and retain its legislation as originally pro-
posed —more willing, in fact, to defeat a bipartisan
suggestion than to defeat one that came from within
its own ranks, but was opposed by the ALP.

What other factors affected committee
‘success’?

A number of factors apart from the government’s
numbers in the chamber may have affected a com-
mittee’s influence on the legislative process. Associ-
ated with the government’s Senate majority were
complaints that not enough time was being devoted
to the scrutiny of legislation, including insufficient
time being allowed for public submissions. In this
study we compared the outcomes of long and short
bill inquiries. Over the four years studied, the results
showed a slight relationship between the number of
recommendations made per inquiry and the amount
of time devoted to a bill inquiry. Inquiries of more
than 40 calendar days resulted in 2.3 recommenda-
tions per report, whereas shorter inquiries resulted
in 1.8 recommendations per report. There was little
difference in the proportion adopted by the parlia-
ment (56 per cent compared with 52 per cent), mean-
ing that on average a long inquiry would see 1.3
recommendations agreed, whereas a short inquiry
would see just under one agreed.

Interestingly, this result was affected by whether
or not the government had a majority in the Sen-
ate. When the government had a majority, short and
long inquiries had quite similar outcomes: short
inquiries resulted in a mean of 2.3 recommenda-
tions, while long ones were barely higher, at 2.5
recommendations. The proportion that succeeded
was almost identical (48 per cent for long inquiries
and 50 per cent for short inquiries), meaning that
the absolute number of recommendations agreed by
parliament was identical for long and short inquiries
(1.2 in both cases).

However, when the government did rnot have a
Senate majority, the outcomes for long and short
inquiries were quite different. Short inquiries pro-
duced far fewer recommendations (0.7 compared
with 2.1 recommendations), were less likely to see
those few recommendations agreed to by parliament
(60 per cent compared with 65 per cent), with the
result that short inquiries on average produced just
0.4 successful recommendations, while long ones
resulted in 1.4 successful recommendations, or over
three times as many.

One possible explanation of these results is that
the non-government parties had been setting report-
ing deadlines according to the anticipated level of
controversy surrounding the content of bills. Com-
plex or controversial legislation was given more
time for examination and resulted in more suggested
amendments. Once the government had control of
the amount of time a committee would be given to
report, the level of controversy or complexity may
have ceased to be a factor in setting the reporting
deadline, meaning that the length of an inquiry

12 PARLIAMENTARY STUDIES CENTRE, CRAWFORD SCHOOL OF ECONOMICS AND GOVERNMENT



TABLE 5

Median number of submitters and witnesses

Median number of submitters

Median number of witnesses

Overall

Long inquiries (> 40 days)
Short inquiries (< 40 days)
Before government majority
After government majority

9.5
8.5

Q1 U1 = O1 U1

ceased to be related to the level of concern about
a bill. Thus short and long inquiries were equally
likely to result in recommendations.

The data show that the level of public involve-
ment in inquiries was not affected by any of the indi-
cators examined here, and had little or no impact on
inquiry outcomes. As Table 5 shows, there was no
sign that the government’s securing of a majority
had an effect on the quantity of stakeholder engage-
ment, whether in terms of written submissions or in
terms of participation in public hearings. Similarly,
the shortening of inquiries did not have any obvi-
ous effect on the number of stakeholders making
submissions.

The final question of interest here is whether a
high level of interest, indicated by large numbers
of submissions or more extensive public hearings,
resulted in either more committee recommenda-
tions or a greater likelihood of those recommenda-
tions being adopted. The results of a correlation test
showed a weak link between the number of submit-
ters and these two outcome measures, and almost no
link between the number of witnesses and the two
outcome measures (Table 6).

Interpreting these results is difficult, and it should
be reiterated that the correlation is not strong.
Committees may be more likely to recommend
amendments to legislation where there is strong
stakeholder interest in the bill. However, the results
may simply mean that the attention of senators and
stakeholders alike is attracted by flawed legisla-
tion, resulting both in more submissions and a need
for more recommendations. Either way, the figures
give some support to the idea that bill inquiries suc-
cessfully pick up issues of concern to the broader
community.

TABLE 6
recommendations made or agreed

DISCUSSION

The main findings of this study can be summarised
as follows.

* Senate committees conduct inquiries into a large
minority of bills.

* Only around one-fifth of bills before parliament
are the subject of any standing committee recom-
mendations for either amendment or administra-
tive reform.

* The majority of committee recommendations on
bills are accepted by the parliament, but so few
recommendations are made that this represents
an average of about one recommendation agreed
per inquiry, or about 0.4 recommendations per
bill if one includes all bills considered by the
Senate.

* Individual committees have very different out-

comes in terms of recommendations made and

recommendations agreed by the parliament.

The government majority in the Senate has sig-

nificant effects on legislative scrutiny, but they

are not always the effects that might be expected.

They include more bills being referred to com-

mittee for report; less time being given to report

(though this effect is patchy across committees

and not as great as previously suggested); more

recommendations being made by commit-

tees; more committee recommendations being

accepted by the parliament; and a greater propor-

tion of all parliamentary amendments to legisla-
tion having their origins in committee reports.

* Neither the length of an inquiry nor the govern-
ment’s majority in the Senate has any effect on

Correlation test between number of submitters or witnesses and number of

Number of submitters

Number of witnesses

Number of recommendations made
Number of recommendations agreed

0.30
0.25

0.10
0.11
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the median number of submitters or witnesses
participating in inquiries.

* Consensus in committees is not a precondition
for success in getting recommendations accepted
by the parliament, but the relationship between
consensus and success is a complex one, and
is significantly affected by the make-up of the
Senate.

* Any effect of inquiry length on numbers of rec-
ommendations made or agreed is also signifi-
cantly affected by the make-up of the Senate.

Overall, Senate committees appear to have little
direct impact on bills through their recommenda-
tions. It is true that, as noted previously, there are
many other ways in which committees contribute to
democratic life beyond inquiring into bills. They can
facilitate public access to members of parliament,
they can provide an early testing ground for new
policy proposals, and they can help senators develop
skills and relationships across party lines, all of
which may provide the glue that keeps an effective
democracy intact.>* An analysis merely of the fate of
recommended bill amendments is obviously not the
whole picture.

If this study may understate the role of commit-
tees, however, there are also cases where it may
overstate it. The following example illustrates how
the study’s quantitative methods could overstate
committee influence. The Senate’s Foreign Affairs,
Defence and Trade Committee inquired into the
Defence Legislation Amendment Bill 2006. The
committee made one recommendation that was
agreed in part, which was counted in this study as
parliament agreeing with a committee recommenda-
tion. During speeches in parliamentary debate, the
government portrayed its amendment of the bill as
being in response to the committee’s report. How-
ever, the opposition argued that the fundamental
principle advocated on a bipartisan basis by the
committee had been rejected:

At the heart of this is the government’s acceptance of
the view that the military justice system should remain
within the defence hierarchy and not be removed to a
civilian model as the committee recommended ...5°

Thus, in a case where the government claimed to be
responding to a committee’s inquiry, there was dis-
sent as to whether it was really doing so.

Within these limitations, what does this study
suggest about the role of committees in the legisla-
tive process? Australian Senate committees con-
sidered many bills and produced extensive reports
during the study period, and their role in scrutinis-
ing legislation appeared if anything to intensify.

At the same time, their effects appeared to be lim-

ited, particularly when considered in comparative
perspective.

The previously mentioned studies by Cairney for
Scotland and Ganley for New Zealand both describe
committee processes playing a major role in the
moulding of legislation. The New Zealand figures
in particular are stark, with Ganley recording for
1997 an average of 43 changes per bill resulting from
committee activity —well over an order of magni-
tude more than in Australia.

Ganley’s research notes a number of distinctive
features that might have a bearing on the effective-
ness of the New Zealand committees.*® These are:

e automatic referral of bills to committees;

* inviting submissions and holding hearings as a
matter of course;

* the unicameral nature of the parliament; and

* committees having power to amend legislation,
rather than only recommending changes.

The results of this study, and other research in the
area, provide support for the importance of some of
these features, but suggest that others may be less
significant in determining the impact of committees.

Ganley thought that the routine invitation and
reception of submissions might be a factor that
accounted for committee impact. However, the
Australian Senate committees, like their New Zea-
land counterparts, also routinely invite and receive
submissions and hold public hearings on bills. In
the period 2003 to 10 September 2006 covered in
this study (the latest for which data were readily
available in this particular form), 164 public hear-
ings were held by legislation committees for a total
of 121 bill inquiries.”” While not every inquiry held
hearings, they were clearly the norm for committee
scrutiny of legislation. All Senate inquiries invited
and received public submissions. Despite this public
consultation activity, the Australian committees had
nothing like the impact on the actual form of legisla-
tion of their New Zealand counterparts. Looked at in
comparative perspective, it does not seem that pub-
lic consultation explains the effects of committees on
legislation.

Ganley suggested that the automatic referral of
legislation to committees contributed to their ability
to make a difference. This may be a factor, but some
evidence from this study suggests that it probably
does not have an effect on its own. The Senate com-
mittee that comes closest to experiencing automatic
referral of bills is the Economics Committee, with
its routine referral of Tax Law Amendment Bills.

Yet this committee had the lowest rate of recom-
mendations, and a poor degree of success in seeing
them adopted by the parliament. It would seem that
any effect of automatic referral is mediated by cul-
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tural expectations and institutional arrangements.
Where committees have only advisory powers (as
in the Australian Senate), they may make their own
choices about which legislation to target for their
closest attention, most detailed recommendations
and longest reports. In such an environment, a com-
mittee that experiences ‘quasi-automatic” referral of
bills, such as the Economics Committee, is able to
have little impact. Its work may even be devalued
or discounted precisely because senators, includ-
ing committee members, do not see the referrals as
signifying that any particular importance should be
attached to the bills by the committee, while simulta-
neously the higher workload dilutes their resources.
It may be that automatic referral is not important
unless it is matched with greater power to affect the
legislation once referred.

This study suggests that it may be other distinc-
tive structural features of the New Zealand and
Scottish committee systems that lead to their greater
impact. These include the fact that bills are referred
before the second reading stage, and that the com-
mittees can amend the bills, with a presumption
that the chamber will adopt bipartisan commit-
tee amendments. Such a redrafting capacity is not
uncommon in parliamentary committees, including
in bicameral legislatures, and exists, for example,
in Germany, Italy and Spain.®® In theory, a limited
capacity of this type exists within the Senate’s proce-
dures, but it is not as strong as that of the other juris-
dictions discussed here, nor, in reality, is it used.

Kaare Strgm reasoned that ‘it is reasonable to
suggest ... that the role of committees increases if
the major debate on a bill has not taken place before
[that bill] is referred to [a committee].> In Australia,
most bills are introduced in the House of Repre-
sentatives rather than the Senate. During the period
covered by this study, 48 per cent of bill inquiries
conducted by Senate committees were unable to
report until after the bill had already passed through
all stages in the House of Representatives. This effec-
tively means that cabinet and government members
of parliament have already committed themselves
to a bill, both in principle and in detail, before most
Senate committees have the opportunity to make
recommendations to improve the legislation. This
seems consistent with the data showing that New
Zealand and Scottish committees play a greater role
in modifying legislation.

This study suggests that fears about the effect of a
government Senate majority on legislation inquiries
may be somewhat overstated. However, a picture
also emerges of a parliament where committee work
has a limited effect on bills, and where most bill
amendments do not appear to be connected to com-
mittee activity.
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The study opens up two avenues for further
reflection. The first is the need for additional
research to create a fuller picture of the role of Sen-
ate committees in the legislative process. This would
include closer examination of how minority parties
use their committee experience to shape amend-
ments put forward in Senates when one or more of
those parties shares a balance of power; and consid-
eration of the role of legislation inquiries in develop-
ing the policy platform and legislative activity of
oppositions, particularly when they subsequently
become governments.

The second idea on which this study invites
reflection, particularly in a comparative context, is
the possibility of changing the institutional role of
the committees to enhance their engagement in the
legislative process. The obvious avenues are those
evident from many other jurisdictions: earlier refer-
ral of bills (meaning, in the Australian case, before
the bill is given a second reading in the House of
Representatives), and some form of committee
amendment of bills (rather than the committees
merely making recommendations). This second pro-
posal has also been made by Bach and by Vander
Wyk and Lilley.*

This kind of reform might give the committees
a stronger role in legislating, but there are many
questions that would need to be considered. First of
these is whether either the Senate or the committees
would want such an enhanced role. With fewer than
76 senators available to fill all committee roles,®!
in addition to their other tasks, senators may be
ambivalent about being handed a greater legislative
responsibility in their committee work. In any event,
while the Senate’s effect on legislation may be less
than in other jurisdictions, senators may regard it as
sufficient.

Then there are other questions about the insti-
tutional consequences of such a change. Reference
inquiries are an important part of the workload of
many of the standing committees. This study has not
considered the impact of these inquiries. Reforms
that gave greater prominence to the committees’
legislative review function might indirectly reduce
the scope or effectiveness of reference inquiries, as
fewer resources might be available for senators to
undertake the work. Consideration would need to
be given to whether senators thought the trade-off
(if there was one) would be worth it.

It is also not clear how effective these reforms
would be in actually increasing the impact of com-
mittees on legislation. Committees with a high
degree of what Mattson and Strem call “drafting
authority” (for example, the capacity to amend bills)
exist in both unicameral and bicameral legislatures.
However, the two parliaments for which this study
has reviewed detailed evidence (Scotland and New
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Zealand) are both unicameral. Further research
would need to consider the fate of committee bill
amendments in bicameral contexts such as Germany.
The fate of upper house committee amendments
when they reach the lower house warrants particu-
lar scrutiny.

There is also the question of the practical and
logistic consequences of committee bill inquiries
occurring prior to second reading. It may be, for
example, that the number of sitting days that would
elapse from the introduction to the passage of a bill
would increase. The Scottish parliament sat for 179
days and the New Zealand one for 92 days in 2007,
compared with Australia’s 41 (for the Senate) and 50
(for the House of Representatives). In these circum-
stances, a reform that required more sitting days to
elapse during the course of a bill’s consideration by
parliament could be disruptive to the operations of
a parliament that sits as seldom as Australia’s. This
of course raises the larger question of why Austral-
ia’s parliament meets so rarely; however, the fac-
tors involved in this are far broader than legislative
scrutiny.

All these questions and more would need to be
examined. This study has served merely to open a
window on the operations of parliamentary com-
mittees, and through it to glimpse possible alterna-
tives to the current organisation of Senate committee
business.
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APPENDIX 1
Bills referred to committees: methods of analysis

This appendix notes aspects of the methods used
in the quantitative analysis of information on bills
referred to committees.

Limiting the scope of the analysis

Committees may affect legislation in many ways.
The main avenues are as follows.

1 Committee inquiries into bills may recommend
amendments to bills or explanatory memoranda,
or put forward proposals regarding the admin-
istration of laws. These recommendations may
subsequently be adopted by parliament or by
government.

2 Reports of the Scrutiny of Bills Committee may
draw attention to concerns with legislation that
lead to amendments being made in parliament.

3 Minority reports of inquiries may recommend
amendments not supported by the majority, but
which may be implemented as part of a bargain-
ing process (most likely in a balance-of-power
situation).

4 Senators’ participation in inquiries, and the
inquiries’ reports, may influence development of
policy preferences within political parties, partic-
ularly oppositions that subsequently win office.®?

5 Committees may not recommend amendments
to bills they consider, but, based on commit-
tee inquiry evidence, governments may make
amendments to them anyway.

6 Reference inquiries may recommend the intro-
duction or review of legislation based on evi-
dence they receive.

7 Policy choices of governments and legislative
design by the public service may be moulded by
anticipation of scrutiny and likely criticism by
committees.®

The many ways in which committees influence
legislation create methodological complexity in
evaluating the effect of committees. Only the first
is relatively direct and readily understood through
analysis of committee reports and events in the
chambers.

The first avenue by which committees affect bills
is relatively straightforward (though complex in the
detail). A bill is referred to a committee; the commit-
tee recommends a change to the bill; an amendment
to the bill is then proposed after the bill is intro-
duced into parliament.

In the second case, where the Scrutiny of Bills
Committee comments on a bill, the situation is dif-
ferent. The Scrutiny of Bills Committee does not
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make recommendations, but merely draws the Sen-
ate’s attention to its concerns. Yet those concerns are
clearly targeted at ensuring legislation is framed in
certain ways, and thus is intended to improve bills,
by encouraging amendment where necessary.

In the third case, it becomes necessary to examine
recommendations in minority or dissenting reports
and search for amendments that match them. These
are most likely to occur in the context of bargain-
ing in the chamber. This will be most relevant when
a government lacks a majority in the Senate (as
was the case before July 2005 and after July 2008).
However, it is also possible that a government may
accede to such an amendment if it believes it is nec-
essary to shore up internal support. There were at
least two relevant examples in the 41st parliament.
First, an amendment moved by Senator Joyce, partly
consistent with the recommendation of an opposi-
tion dissenting committee report, was defeated only
when Senator Fielding voted with the government
on voluntary student unionism (9 December 2005).
And second, an amendment moved by the opposi-
tion on the private health insurance bills, imple-
menting an ALP minority recommendation, was
accepted in part by the government (23 March 2007).

The remaining four pathways by which com-
mittees affect legislation may be significant, but for
a number of reasons are not readily understood
through an analysis of formal committee operations.

In the fourth case, tracking the effect of commit-
tee inquiries on the platforms of future governments
is extremely difficult. It would involve examining
media reports of party policy development, inter-
views with past or present ministers and committee
members, and comparison of policy announcements
and minority committee reports and recommenda-
tions. It is doubtful whether an accurate picture of
this effect could ever be formed, yet committees are
often considered to play a role as a source of infor-
mation and education for senators in general, and
future ministers in particular.

In the fifth case — where a government changes a
bill based on inquiry evidence —it is possible for a
bill to be amended without a committee recommen-
dation having been made. Yet it would be a mistake
to fail to recognise the impact of the committee’s
efforts on the final form of the legislation. If the com-
mittee had not conducted the inquiry, the evidence
leading to the amendment may never have come to
light. However, demonstrating a causal relationship
would be challenging.

In the sixth case, a reference inquiry, rather than
a bill inquiry, may recommend legislative action. In
this case there is no connection with any bill inquiry.
Indeed, it is possible that there is no Senate commit-
tee inquiry into a bill precisely because senators take
the view that the necessary examination of issues

17



has already taken place during the process that led

a reference inquiry to make the recommendation

in the first place. But although a recommendation
may be unconnected to any bill inquiry, this clearly
represents an impact of Senate committee activity on
the legislative process. However, identifying such
recommendations would be hard; linking them to
subsequent legislation would be harder still; and
proving a causal connection would frequently be
impossible.

In the seventh and final case, it would be hard to
attribute legislation drafting choices to the watchful
eye of committees. Governments in particular would
hardly be likely to admit that they would have
drafted legislation differently had it not been for the
cross-examination they knew they would face from
the legislative scrutiny committees. Nevertheless,
scrutiny as prophylaxis is an important feature of
the committee system.

This research focused on the first pathway. While
it provides the first detailed picture of the results
of Senate scrutiny of bills, there are other ways in
which the committees contribute to parliament’s leg-
islative function. This research thus produces what
might arguably be a ‘conservative” estimate of the
effect of committees on the legislative process.

Bills

The analysis was based on the referral of bills to
committees.

A bill was counted and analysed if it was referred
to any standing committee by any means; it did not
have to be through the Selection of Bills Commit-
tee (though almost all were referred by this means).
Before September 2006 most bills were examined by
legislation committees; however, a few bills were
referred to references committees, and these were
included.

A bill was not counted if the reference was subse-
quently withdrawn prior to the committee making a
report.

A bill was not counted if it could not be estab-
lished whether both chambers had agreed to any
amendments moved in one chamber following a
committee report. A bill was also not counted if
there was no debate on the bill after the committee
reported. These two criteria reflect the reality that,
in the absence of conclusive parliamentary debate,
there is no capacity to analyse agreement or other-
wise of the parliament with the committee’s recom-
mendations. As these exclusions would have had
the potential to overlook major effects of committee
work, an exception was made. If a bill was subse-
quently not proceeded with, withdrawn or set aside
in a way that could be linked directly to an adverse
committee report (including, before July 2005, an

adverse minority report by the ALP, either alone

or in conjunction with other parties), then this was
counted as agreement with committee recommenda-
tions. By ‘adverse’ is meant a report recommending
that a bill not proceed; recommending that a bill not
proceed without significant amendment; containing
a large number of recommendations that go to the
heart of a bill’s purpose; or recommending that a bill
be opposed.

For this analysis, a referral of a bill ‘and four
related bills” was counted as one bill rather than
five. In this sense, this study is best understood as
an analysis of committee reports rather than of bills
referred.

For the purpose of most of the quantitative
analysis, inquiries into private member bills were
excluded. This was because most private member
bills result in recommendations that the bill not pro-
ceed, or an extensive list of proposed amendments
to which the mover will seldom agree. These bills
almost invariably do not proceed in the chamber.

If they were included in the quantitative analysis,
this could result in the addition of several commit-
tee reports containing recommendations that were
agreed to by the government. However, this is not
a meaningful reflection of the contribution by the
committees to parliament’s deliberations.

For the purpose of most quantitative analysis,
bills on which a conscience vote was allowed by
either major party were excluded. This was again
to avoid confusing any effects of committee reports
with other factors. However, it should be recognised
that committee inquiries can be extremely important
in assisting the chamber to address bills where con-
science votes take place.

Terminology and classification
Who sought the inquiry?

If referral of a bill was initiated through the Selection
of Bills Committee, the party seeking referral was
identified from the whips’ letters attached to the rel-
evant Selection of Bills Committee report.

If a bill was referred directly by the chamber, the
party seeking referral was that of the mover of the
motion, as well as the party of any other person or
persons on whose behalf the motion was moved, in
the small number of cases where this was relevant.

If more than one party sought referral of the
same bill, then, for the analysis of the data, that bill
was classified as having been referred by the larg-
est party that sought the referral. If the government
sought referral, for example, the bill was classified as
a government referral regardless of what other party
also sought the referral. If the Australian Democrats
sought referral, it was classified as a minor party
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referral if neither the government nor the opposition
also wanted the bill referred.

Recommendations

Some of the research was based on quantitative
analysis of recommendations made by committees
and their implementation. This required procedures
covering what should be treated as a recommenda-
tion; what should be counted as a single recom-
mendation; and the criteria for assessing whether a
recommendation was agreed to or not. The key to
establishing criteria was that the research aimed to
analyse the impact of committee deliberations upon
the legislative process.

What is a recommendation?

A recommendation is defined as any statement by

a committee of a definite view about how the gov-
ernment should proceed in pursuing its legislative
agenda, or how the chamber should act in response
to that legislative agenda. Thus, a recommendation
may not relate to amendment of a bill but may per-
tain to its implementation or the administration of
an agency, or to future actions of a government (such
as a 12-month review of the operation of an act).

Most committee (majority) reports had discrete,
numbered recommendations. However, a very small
number did not; and formalised recommendations
were less common in dissenting reports.

For example, in 2003 the Rural and Regional
Affairs and Transport Committee considered the
Maritime Transport Security Bill 2003. Unusually, it
made no formal recommendation (including no rec-
ommendation that the bill be passed), but in the text
of the report made a number of comments, such as:

In the Committee’s view the bill does not adequately reflect
[the Department of Infrastructure, Transport, Regional
Development and Local Government’s] stated intention
that in formulating the bill and associated policy dis-
cussions, there was no intention of affecting employees’
rights to take industrial action. This must be absolutely
clear in the bill.

This was counted as a recommendation. The words
that led to it being counted as such are emphasised.
Effectively two elements are present: a statement of
a deficiency in the bill and a statement that the defi-
ciency should be corrected.

In one case (the Private Health Insurance Bill 2006
and Six Related Bills), a matter was counted as a
recommendation even though it was not raised by
the committee at all in its report. This was because it
was raised by the chairman in the chamber, through
a statement explicitly linking amendments moved
by him in the committee stage to evidence received
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during the inquiry.* The fact that the amendments
were moved by him (rather than by a minister,
leader or whip) was important in deciding to count
this case.

What should be counted as a single
recommendation?

A recommendation in a committee report addresses
a single topic in a bill or related bills. In general,
anything numbered as a discrete recommendation
by a committee was treated as such for the purpose
of the analysis. In a small number of cases, a single
recommendation was treated as two or more recom-
mendations, if two conditions were satisfied: (1) the
elements appeared unrelated, and (2) there were dif-
fering responses from the government when the bill
was subsequently debated.

Agreement with recommendations

It can be surprisingly difficult to ascertain whether a
committee’s recommendations have met with agree-
ment from the mover of the bill. This is particularly
so where the recommendation is administrative
rather than seeking amendment of the bill.

A recommendation was considered to have been
agreed to (in the case of amendments to the bill) if
any of the following four conditions were met, and
the relevant amendment passed both chambers:

1 if an amendment to the bill was moved in either
chamber that largely reflected the intention of the
committee recommendation, regardless of the
words in which the amendment or recommenda-
tion was expressed;

2 if a minister, or member of parliament repre-
senting a minister, either wrote to the commit-
tee or stated in a chamber that the government
agreed with the committee recommendation,
unless there was clear evidence in Hansard to the
contrary;

3 if a supplementary or revised explanatory memo-
randum stated that a variation in the bill since its
introduction had the effect of the committee’s rec-
ommendation, regardless of the words in which
the explanatory memorandum or recommenda-
tion was expressed (that is, the supplementary or
revised explanatory memorandum did not have
to refer explicitly to the committee’s report); or

4 a minister introduced amendments to a bill prior
to a committee reporting, and explicitly linked
the amendments to concerns raised with the
minister by the committee, even if there was no
matching recommendation in the committee’s
report when eventually tabled.®
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An administrative recommendation was consid-
ered to have been agreed to if any of the following
three conditions were met:

1 if a minister, or member of parliament represent-
ing a minister, either wrote to the committee or
stated in a chamber that the government agreed
with the committee recommendation, unless
there was clear evidence in Hansard to suggest
this was not in fact the case;

2 if a supplementary or revised explanatory memo-
randum was issued for what appeared to be the
purpose of responding to committee concerns
(for example, about a lack of clarity in the explan-
atory memorandum); or

3 if areview or other body was established by the
government or parliament in terms that reflected
a committee recommendation, regardless of
whether a statement was made in parliament
linking the initiative with that recommendation.

In respect of the last of these three criteria, it would
have been possible for an administrative recom-
mendation to be implemented without this being
detected by the researchers. The analysis should
therefore be taken as a ‘lower limit’ in estimating
such effects.

Tracking recommendations across bills

Agreement with a committee recommendation
could occur through a different bill to that originally
examined by the committee. This situation arose
when a committee reported on a bill near the end of
a parliament, and the bill was then revived under a
new name in the new parliament. These situations
required particularly careful tracking, because com-
mittee recommendations could be incorporated into
a revised bill prior to its (re)introduction to parlia-
ment. This thus meant there could be agreement
with a committee report’s proposed amendments to
a bill without amendments needing to be moved in
parliament. A very small number of instances of this
sort were found in the data for 2004.

What was not counted as agreement

For the quantitative analysis, one of the key ques-
tions was whether the passage of a bill should be
counted as agreement with a committee recommen-
dation that a bill be passed.®® This was a common
recommendation, so its treatment would have a
significant effect on the analysis. On the one hand,
such a case can be seen as the chamber accepting
the committee’s advice, and it should therefore be
considered significant. On the other hand, the insti-
tutional context must be remembered: the party

initiating the legislation has a majority on the com-
mittee, and party discipline in Australia is extremely
strong. In around half of cases, bills have already
passed the second reading stage in the House of
Representatives before a Senate committee has had
an opportunity to consider them. The government
has thus already signalled a clear commitment to
implementing the legislation. In this context, com-
mittee support for the passage of a bill is not particu-
larly notable.

The passage of a bill was not counted as agree-
ment with a recommendation that a bill be passed.

Agreement in part

The analysis necessitated developing criteria for
what constituted agreement in part with a committee
recommendation and, for the quantitative analysis,
a way of assigning numerical value to such partial
agreement.

A recommendation was considered to have been
agreed in part (in the case of amendments) if any of
the following three conditions were met:

1 if an amendment to the bill was moved in either
house that partly, but clearly not fully, reflected
the intention of the committee recommendation,
regardless of the words in which the amendment
or recommendation was expressed (for example,
if a recommendation for a legislated 24-month
review was amended to a 12-month review);

2 if a minister, or member of parliament represent-
ing a minister, either wrote to the committee or
stated in a chamber that the government agreed
only in part with the committee recommendation
(this was the commonest scenario); or

3 if a supplementary or revised explanatory memo-
randum stated that a variation in the bill since its
introduction had the effect partly, but clearly not
fully, of fulfilling the committee’s recommenda-
tion, regardless of the words in which the amend-
ment or recommendation was expressed (that
is, the supplementary or revised explanatory
memorandum did not have to explicitly refer to
the committee’s report).

Assigning numerical value to these cases is to
some degree an arbitrary exercise. For the analy-
sis, agreement in part was given the same value as
agreement in full. The reason for this goes back to
the principle underpinning the research, and the
work of committees. The purpose of the commit-
tees is to inform the parliamentary chamber, not to
be a substitute for the chamber’s deliberations. If
a committee makes an argument and the chamber
responds by accepting that argument in part, but
reasons that it would prefer not to do so in full, this
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nevertheless shows conclusively that the committee
has influenced the chamber’s deliberations. As this
is the goal of committee recommendations, it would
seem inappropriate to discount this achievement.
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