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Foreword

This report is the first comprehensive parliamentary review of the Law
Reform Commission of Australia in its almost 20 years of existence, The
Commission was established to review laws with a view to the systematic
development and reform of the law. This it has done through more than
60 reports and numerous discussion papers.

In addition to reviewing federal laws, a national law reform body has the
potential to provide leadership in national approaches to law reform.

The Commission began its work with great enthusiasm. Many factors
produced this enthusiasm including the long standing need for a body
capable of taking a long-term view of law reform.

The environment in which the Commission now operates contrasts
strongly with that of the mid 1970s. Law reform commissions share the
function of proposing law relorms with a plethora of specialist review
and reform bodies which were less numerous twenty years ago. The
vears since the Commission was established have seen a great deal of
work completed but the challenge continues. The need for law reform
has not diminished.

The role of law reform has been challenged as never before. The
Victorian Law Reform Commission and the Law Reform Commission of
Canada were abolished in 1993. The Law Reform Committee of South
Australia no longer exists.

In this context the Committee has attempted to analyse the activities
and operations of the Commission and fo consider if the organisation
needs a fundamental reslignment of its objectives. At the same time the
inquiry has encouraged the Commission itself and the organisations and
individuals with an interest in its operations, to consider ifs past
achievements and future aims. The vresult is a number of
recommendations aimed at correcting impediments to the smooth
operations of the Commission and facilitating its value to the Australian
community.

Daryl Melham MP

Chair

House of Representatives Standing Committee
on Legal and Constitutional Affairs
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Terms of reference

Inguiry into the role and function
of the Law Reform Commission of Australia

The Committee shall consider and report on:

(&)

(b)

the optimum role and function of the Law Reform Commission of
Australia (the Commission’) as a separate and permanent law
reform agency;

the relationship between the Commission and other relevant
bodies including, but not limited, to the Family Law Council, the
Administrative Review Council, the Companies and Securities
Advisory Committee, the Copyright Law Review Committee, the
Office of Parliamentary Counsel, the Office of Legislative Drafting
and the Attorney-General's Department.

In conducting its inquiry the Committee may examine:

(i)
(i)

(i)

(iv)

(v)

the benefit of a permanent and separate law reform commission;
the membership structure of the Commission;

the principles by which subjects should be assessed as suitable for
reference to the Commission;

the effectiveness of the Commission in performing its functions
and any obstacles to that effectiveness; and

the need for any amendment to the Law Reform Commission Act
1873
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Summary and recommendations

The inguiry

1. A review of the Law Reform Commission of Australia {(the
Commission) is timely because of its continuous existence since 1975
without a comprehensive parliamentary review. Having established the
Commission, Parliament has a responsibility to ask if it is operating
effectively and if its functions are the most appropriate for the future.
The fact that a new president is being appointed to the Commission zalso
provides a good opportunity to reflect on its structure.

Scope and structure of the report

2. The report begins with an introduction which describes the inguiry
process and surveys the structure of the report. This is followed by a
brief history of the Commission. The report then sets out the current
operations and activities of the Commission and asks how effective it has
been in performing its functions. From here the report moves to an
analysis of the appropriate role and function of the Commission as a
separate and permanent body and considers its membership structure.
The matter of providing the Commission with references is then taken
up. While several of the recommendations throughout the report require
amendments to the Law Ieform Commission Act 1973, (the Act), there is
a separate chapter which focuses on the need for secondary amendments
to the Act and related legislation. The report coneludes with a review of
the relationships between the Commission and other commonwealth law
advigory bodies and, state and territory law reform bodies.

History of the Commission (Chapter 2)

3. The Act to establish the Commission was passed in 1973 (o
commence on 1 January 1975) with the unanimous support of all parties
and both Houses of Pariiament. The second reading debate made it clear
that the Australian Parliament intended the new body to give a national
lead to law reform and uniformity of law — as well as focussing on
reforming laws suhbject o federal jurisdiction.

4. The Act gives the Commission power to perform its functions
independently of direction from the Attorney-General, although the
latter has the sole right to give references to the Commission. The head
of the Commission (originatly 'the Chairman', but since 1985 ‘the
President’) has wide powers in relation to the operations of the
Commission. The first chairman, Justice Michael Kirby, remained in the
position from January 1975 until September 1984. He encouraged the
participation of the wider community in the work of the Commission.
The 14 reports produced during his chairmanship reflected a broad social
policy focus,

5. dJustice Murray Wilcox presided over the Commission in an interim
arrangement for 9 months until the appointment of the Hon Xavier
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Connor in May 1985, He presided over the Commission until December
1987, During the 3 years in which Justice Wilcox and IHon Xavier
Connor headed the Commission, 14 more reports were completed. The
Commission was given only two new references when Hon Xavier
Connoer was president, as at the time, the Commission had a backlog of
references caused by the Commission's lack of adeguate resources to
service its workload.

6. Justice Elizabeth Kvatt was appointed president in January 1988 and
completed her term in November 1993. Under Justice Evatt the
Commission has broadened its focus, and has undertaken joint projects
with other law reform and law advisory bodies,

7. The Attorney-General announced on 11 May 1994 ithat he would
recommend to the Governor-General that Mr Alan Rose be appointed as
the new president of the Commission from 23 May 1994, The most
senior member of the Commission in the period between presidents has
been Ms Sue Tongue, the deputy president.

Operations and effectiveness (Chapter 3)

8. This chapter commences with a review of the types of persons and
methods used by the Commission in fulfilling its funetions. It then
provides an examination of the effectiveness of those operations.

9, The evaluation of the Commission's work is approached via three
paths: the implementation of the Commission's recommendations; the
reputation of the Commission in the eyes of those outside government;
and the record of the Commission in completing references by set dates,
The Committee briefly reviews the resources of the Commission in the
light of these views,

10. Although the Commission receives honorary advice from
consuitants, the Committee found no evidence that this has led to a
compromise in either the quality of the advice to the Commission or in
its independence. The Commitiee considers that the influence of the
work of the Commission over almost 20 years has been very significant.

11. The Committee accepts the implementation rate of the Commission's
recommendations of approximately 60 per cent as adequate and
recognises that the processing of reports has been affected by political,
regource and time constraints that may have nothing to do with the
merits of the recommendations. As the Federal Government is usuaily
responsible for the processing of the Commission's reports, the
Commission considers that it is necessary for the Federal Government to
restate its recognition of the need for a commission to carry out law
reform functions.
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12.  The Commission is
Reform Commission'. The

usually referred to as the 'Australian Law
Committee considers it would be appropriate

for the mname of the Commission to be formally changed as it
distinguishes the Commission from other law reform bodies, both

domestic and overseas,
Commission.

and imparts the national character of the

:-f(Jommlssmn and. that the LaW Reform. 1
1973 be amended as necessary 1o give effec

cumented T

The _ommittee further recommend hat the Com
should contihue to do high quahty well rese

ports

13, The Committee considers it is necessary for the Commission and the

government to have an e

ffective working relationship not only during

the term of inquiries but also during the processing or implementation of

reports.

Recommendatlon 4
Tha Ccmmlttee Tec

“responsibility for: admmlstermg the law wh
subject of a Commlss1_o_n repor consul_t

to preparmg ‘al r'esponse to that repor :

ommends that departme 5

Recommendatwn 5
The Commlttee Tee

of the- appropmate depaztments bei;
consultants to the Commission for the life: of’ thep ject

mnmends hat w ere pOSSJble fficers:
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14. These measures will enable the Commission to continue to monitor
the processing of its reports.

15. The large majority of evidence contained praise for the Commission's
work in general and by reference to specific inquiries, Several persons
and organisations made criticisms about three of the Commission's
inquiries.

16. The Committee acknowledges that there will usually be criticisms
when proposals for significant policy changes are made.
Recommendations may prescribe a course of action which will at times
offend certain interest groups. The point is, that procedures should
ensure each person is given a fair hearing and, the reasoning in the
report should objectively reflect the better approach.

17. The Committee considers that in the product liability and the
personal property securities inquiries, some of those consulted and those
making submissions developed the impression that there was no prospect
their views would be given appropriate weight. This may lead to a view
that the Commission is not objective and this is a view that should be
avoided at all costs.

18, The Committee considers that the Commission's authority and

processes would benefit from making available to persons who are
neither members nor stafl, but who are nevertheless interested or
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involved in the work of the Commission, guidelines on the processes that
may be undertaken during the course of a reference.

19. Some evidence suggested that the inclusion of draft legislation in the
Commission's reports is inefficient because it is rarely enacted. Evidence
also suggested that the Commission's effectiveness is adversely affected
because it has been distracted from its policy development role hy
drafting legislation which delayed the completion of reports.

20. The majority of evidence presented arguments in favour of the
Commission preparing draft legislation once the broad policy has been
settled. Not only does the drafting process help to focus the development
of the details of the poliey, but the draft legislation provides a clear
image of how the policy might be effected.

21. The Committee considers that a failure to deliver reports on time is
an impediment to effectiveness. Furthermore, a delay in reporting is

¥xviil




undesirable and detracts from the overall quality of the report. The
Commitiee believes that regular consultation between the Commission
and the Attorney-General is the most important way to ensure the
successful completion of an inquiry in terms of both setting an acceptable
deadline and meetling it once it is set.

22. The Committee also considers it necessary to impose a greater time
diseipline on the Commission.

ecommen da t;on 14
ffThe Commltte_e_r.eco_mmends that i;he _Com’mlssm ‘kee

: fﬂ_torney General mformed abo
_inquiries. - e

B

_*;Recommeﬂdatzon IJ g
e Commlttee further recommen s,that_-
must formally request an extension of time when it will
not be ableto meet an- agreed reporting deadline.

23, The Committee also coneciudes that for the Commission to maintain
the quality of its output it must maintain resources at the current
relative base level.

Appropriate role and function (Chapter 4)

24. Its national character, is the d;stmgulshmg feature of the
Commission. While the Committee considers that the carrent role and
functions of the Commission are stiil appropriate it recommends two
changes that will expand the functions of the Commission.

25. In the federal context, the application of complementary laws of

each Australian jurisdiction is an important development that should be
given recognition in the statutory funections of the Commission.,
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| Recomm nda tmn 6 f. :%. . -

26, The Committee considers that in addition to the existing
requirement under section 7 of the Act to ensure that laws the
Commission reviews and proposals it considers are consistent with the
Articles of the International Covenant on Civil and Political Rights, it is
essential that the Commission also critically considers other relevant
international treaty obligations.

-Qto evalidte: cr"t1cally such of Aus alia
- {reaty obligationis ag are relevant. ...

27. The Committee examined the permanent and separate nature of the
Commission and considered the alternatives to a permanent and
separate law reform commission. The Committee concludes that the
distinctive contribution that a permanent and separate law reform
commission can imake to the reform of the legal system lies in its
capacity for detailed research, extensive consultation and critical
analysis.

28. The independence and objectivity of the Commission is founded in
part in its statutory nature, and in part in the independent management
and operations of the Commission. There is no power for the Attorney-
General to be involved in the formulation of reports and
recommendations. Nor is there a power for the Attorney-General to
direet the Commission in connection with the performance of its
functions or exercise of its powers.

29. The Committee regards the Commission as an important source of
independent advice for the government because of its capacity for
accessing expert and representative opinion. Its direct relationship with
the Attorney-General means it fulfils a need for advice to the Attorney-
General independent from that of the department and others. The
ohiectivity of the Commission alse derives from the wide consuliation
that the Commission undertakes in each reference, as there is a
democratic imperative in such open processes,
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30. Together, the naiional character and the independence of the
Commission encourage a more systematic development of the law in
Australia.

Membership and organisation structures of the Commission (Chapter 5)
31. The full-time and part-time members of the Commission are the
decision makers. The Committee examined the membership structure of
the Commission and considered the desirable backgrounds and
qualifications of full-time and part-time members.

32. As the members provide leadership and intellectual input to the
Commission, the composition of the membership of the Commission will
determine how it fulfils its role.

a3. The Committee was concerned about two aspects of the
Commission's current structure. The first is that the Act does not
distinguish between the full-time and pari-time members. The second is
the current organisational structure.

34. The Committee recognises that all commissioners provide leadership
and intellectual input to an inquiry. The Committee considers that the
role of full-time commissioners will almost always be dominant, because
of the practical limitations imposed by part-time work.

35. As the Act does not distinguish between the responsibilities of full-
time and part-time members, it therefore imposes responsibility for
financial and administrative matters on part-time members. The Act
should restrict this obligation to full-time members. The Committee
considers that there should be relief for part-time members from
responsibility for financial and administrative matters.

36. The Committee does not wish to detract from the Commission's
flexibility to allocate its resourees to achieve the best outcome for each
reference. However it considers that the Act should be amended to
distinguish between full-time and part-time members.

"mendatmn 18 -
Commlttee recommends that the' --aW

membets only”

37. The Committee recognises that there is a wide variation in the
involvement of part-time members in the work of the Commission. In
view of this, the Committee believes it is appropriate for the president to
continue to be able to select any member of the Commission as the
manager of the overall policy direction of a reference. The Committee
considers that a part-time member should only be selected when that
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member has indicated that he or she will be available to provide the
necessary level of involvement and direction in the reference. An agreed
commitment from part-time members is a matter of resource planning
and management and is vital to the effective operation of the
Commission.

38. The Committee concludes that the task of overall responsibility for
an inquiry should usually be the roie of full-time members as this
recognises the reality that the day to day direction of a reference is left
to them.

38. The Committee concludes that the current organisational structure
of the Commission is unwieldy as the president must deal with four
senior staff members of the Commission. It would be more practical is
there were one, chief executive officer of the Commission. The
Committee notes that until recently the Commission had a senior staff
position that was both the Secretary and Director of Research, and
strongly favours the reinstatement of that position.

40. The Committee considers that the composition of the Commission
with members of various backgrounds and training, both legal and
otherwise, provides a balance of opinion. The Committee supports the
appointment of non-lawyer experts as part-time members of the
Commission and considers that it is pmportant that the Commission
continue to be able to appoint part-time members to specific references
on the basis of relevant expertise.

41, Most members have been lawyers whether as practitioners,
academics, or judges. Generally appointees have first reached a
distinguished position in their careers. The reputation and background of
a member affects the prestige of an inquiry and a report.

42, In general the Cominittee agrees with the view that there should be
a mix of practising and academic lawyers appointed to the Commission
and considers that government lawyers with relevant expertise should be
considered along with other practitioners. However, the need to balance
Commission membership should- not be subsidiary to the greater
principle of the importance of the individual appointee’s qualities,
reputation and expert knowledge.
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43, There is currently a preponderance of academic commissioners at
the Commission. While consultants provide an inteilectual input and
access to professional expertise, they are not involved in the decision
making processes. The Committee considers there is a need to retain a
direct avenue to practical knowledge about the subjects under review
through experienced legal practitioners having & role as members.

Making a reference to the Commission (Chapter 6)

44. The two issues that arise when considering making references to the
Commission are who should be able to make references and which
matters should be referred.

45. The Comimission already has the power under section 6 of the Act to
make suggestions for references to the Attorney-General. The Committee
concludes that while others, including the Commission, may suggest
references to the Attorney-General, the Attorney-General alone should
have the power to refer matters to the Commission.

46. The Committee considers that the references should reflect the role
of the Commission as a national law reform body and should not be
limited in any way to or by exclusion from, specific subject areas. While
the Commission has demonstrated an ability and a capacity not enjoyed
by other bodies to undertake difficult and long term projects, the
Commisston should have a mix of medium and long term projects. The
Committee believes that there should not be a definitive set of criteria to
determine what references should be made to the Commission.
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47. The Committee believes that the Commission should undertake
broad consultation to identify subjects suitable for future reference and
that these consultations be used in the preparation of an annual work
plan, which the will enhance the management and flow of the
Commission's work.

Legislative amendmenis to the Law Heform Commission Act 1873

and other legislation (Chapter T}

48. ‘The Committee considered 10 proposals made by the Commission
for amendments to the Act and related legislation. The proposals were
the subject of round table discussions in public hearing among the
Commisgion, the Attorney-General's Department, the Office of
Parliamentary Counsel and the Commitiee. They relate to administrative
and machinery provisions as well as to drafting considerations,

49. The Committee supports modernisation of the Act and considers
that the appropriate time for the Commission to discuss its proposed
changes with the drafters is when instructions are given for substantive
amendments to the Act.

e 'ommattee 1ecommends' th: \
: Co_mmms:on Act 1 973 be recimfted m

the Act.

50. Some provisions of the Act relating to the deputy president need to
be clarified. There have been only two deputy presidents both of whom
have been appointed in a situation where the president's term of office
was about to expire, but who had not been replaced. The Committee
considers that because of the significance of the position, if there is to be
a deputy president, he or she should be a full-time member.
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mme,rzdatmn o5 - :
.;,Th Commlttee recommends tha the Act be amende

Commmsmi}' as actmg presxdent-:when the resident,
- and deputy president are. unavaﬂabie fo geti

Recommendatmn 26 : )
The Commiittee further recommends that if: th _
 deputy president, then he or she shouid b s

“imember, » ol

51. Giving the Commission power to appoint staff under either the Act
or the Public Service Act 1922 protects the Commission's flexibility to
appoint staff. Siaff appointed under the Public Service Act would have
increased mobility in their jobs, which would enhance staff morale and
would not affect the independence of the Commission.

‘}Recammendat;on 27 : S
“The Committee recommends: that: the Law Reform
}QC’ommlsszon Aect 1978 be-amended to.enable the president.
to appoint staff under either the Public Service Act
‘o1 the Law Reform: Commission Act J873

':Recommendatmn 28 o L
___-The Commzttee f&rther recommends that app01_

ffconsultatlon with the Pubhc Servme Commlssmn
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52. The Commission proposed that members of the Commission be
required under statute to disclose their interests where they may conflict
with the performance of their duties. It is not considered to be a
significant problem, having regard to the work done by the Commission.
The Commitiee does not think it is necessary for such disclosure to be
required in legislation.

h3. The Attorney-General has delegated the power to appoint
consultants to the Commission, to the Attorney-General's Department.
The Commission, rather than the Attorney-General or the Department
should be able to appoint consultants. This does not represent a
diminishing of the importance of the role of the consultant.

54. There are limited powers of delegation in the Act for the president
or the Commission, which is in part a reflection of the age of the Act.
The powers necessary for the operations of the Commission should be
vested in the president or the Commission. There should also be power
to delegate such powers to the Commission members or the most senior
staff member, as this would promote flexibility and econtinuity in the
operations of the Commission especially when the president is not
available.

Recommendatwn 30 S
The Committee recommends that the LaW'Re
mm;ss,ron Act 1973 b(, amended to C{m

f.'those powers as delegate of the Comﬁiﬁsmn

535. The members and staff of other statutery authorities have an
immunity from civil action, the cause of which arises in the ordinary
course of their duties. It would be reasonable for the members and staff
of the Commission to have such immunity under the Act.
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56. The Commission's expenditure limit without the Attorney-General's
approval is currently $100,000. The Committee considers it would be
reasonable fo extend this limit to a level such as that of the Federal
Court, which is $250,000. -

ERe mmendatzo:._:ﬁ32

57. The Commission has always made an annual report although it is
not obliged to do so under the Act. The Commission should continue fo
provide an annual report and this should be a statutory requirement.

Re" 'mmen atmn 33

Relationships between the Commission and other federal bodies (Chapter
8)

58. The Committee examines the roles of some of the statutory and nen-
statutory bodies which advise the federal government and considers the
relationship each has with the Commission. The Administrative Review
Council (ARC), the Companies and Securities Advisory Committee
(CASACY}, the Family Law Council (FLC) and the Copyright Law Review
Committee (CLRC) each has its own reporting relationship with the
Attorney-General or the Minister of Justice.

59. The Commission has undertaken projects jointly with the ARC, the
CASAC and the FLC, although there has not been an oceasion to date on
which the Commission has worked with the CLRC.

60. There is value in providing a range and diversity of advice to the
government. The specialist bodies can perform the law reform aspects of
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their operations well because of their specialisation and the support they
receive from experts in their fields.

§1. The Committee recognises the importance of current mechanisms in
promoting cooperation and reducing wasteful duplication, and congiders
that the Commission should develop and maintain mechanisms to foster
cooperation including, where relevant, joint projects with these other
federal bodies.

Recommendation 34

';Securztzes Adwsory Commlttee the Farm ;
:land the Copyright Law Rev1ew Commltt_ :wh

62. The Committee considers it undesirable that the relationship
between the ARC and the Commission should be disturbed because the
Commission's office of president is wvacant or the president is not
avaiiable.

2.5§;Recommendatzon 36

:---the pr951dent 1s not anliable

63. The situation with the Copyright Law Review Committee must be
distinguished from that of the other bodies. The CLRC is suffering from
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a severe shortage of resources and the Committee considers that this
should not go on as this creates a great deal of uncertainty about its role.

64. Copyright and intellectual property are important and complex areas
of the law that are of increasing importance. The Committee concludes
that the CLRC should be adequately resourced as a matter of urgeney,
and that consideration should be given to expanding its area of interest.

65. Although evidence about the relationship between the Atiorney-
General's Department and the Commission 1s scant, it appears that the
relationship is sound and that the intention of the Commission's
founders to empower it with reasonable operational independence has
been honoured. The Commitiee considers that a regular formal meeting
between the Attorney-General and the Commission, held, say quarterly,
would ensure that the lines of communication are well maintained.

66. While the specialised nature of legislative drafting was emphasised
during the inquiry, the Committee was confronted with a majority of
evidence which argued that the process of drafting legislation helped
focus the policy and ensure the detail was developed in a way that
resulted in a more complete report.

67. The Commission is firmly in favour of having a role in the drafting
of legislation for its references. The Committee believes that a
compromise is needed. The Commission should continue to include draft
legislation where appropriate, but the specialist drafters of OPC should
provide the service of drafting wherever possible.
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Relationships between the Commission and state and territory law
reform bodies (Chapter 9)
68. The Commitiee examined the jeint projecis and the working
relationships between the Commission and the state and territory law
reform bodies and considered proposals for the further development of
cooperation between them.

69. The state and territory attitudes to and expectations of joint projects
and cooperation with the Commission were quite mixed. The
Commission considers there should be greater emphasis on promoting
joint projects between the Commission and state and territory law
reform bodies.

70. The Committee believes that part of the role of a national law
reform commission is to assist in the systematie development of the law.
The Committee supports the activities of the Commission in carrying out
its function of promoting uniformity and reducing duplication.

71. Formal coordinating structures will not necessarily assist in
furthering cooperative relationships between the Commission and the
state and territory law reform bodies. The Committee acknowledges the
constitutional and jurisdictional nature of problems that may affect the
selection of joint projects. Nevertheless the Committee feels the
Commission should continue to promote harmonisation of federal and
state and territory law.




, 'ommendatfon 39 : -
‘The Committee recommends: that th Comm :
continue to suggest and that the Attor ey—(}‘e_'
continue. to-make:references:-that promote umform1ty
: throughoué Austraha:and reduce duplicati

72. The Committee also considers that there would be advantages in the
Commission maintaining links with its law reform counterpart in New
Zealand, the Law Commission.
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Chapter 1

Introduction

The inquiry was referred to the Committee by the Attorney-General on
31 August 1993, Sixty-one submissions were received and oral evidence
was taken from more than 30 persons.

The main Impetus for the inquiry was the fact that the Law Reform
Commission of Australia had been operating for almost 20 years without
being subject to a wide-ranging parliamentary review. A review was also
timely because the appointment of a new President was due.

This report encompasses the role and function of the Law Reform
Commission of Australia as well as its relationships with other relevant
bodies. A survey of the contents of the report follows. The role of the
Law Reform Commission as described in the Law Reform Commission
Act 1973 and its non-statutory functions are outlined, The introduction
ends with a brief review of the Law Reform Commission's resources.

1.1 The inguiry process

1.1.1 The House of Representatives Standing Committee on Legal and
Constitutional Affairs commenced its imquiry into the role and function
of the Law Reform Commission of Australia {(the Commission) on
31 August 1993 at the request of the Attorney-General, the Hon Michael
Lavarch, MP.

1.1.2 The terms of reference were advertised in September 1993 in the
national press. Invitations to prepare submissions were sent to judges of
federal courts, law schools, professional associations, business
associations, government agencies, state premiers, state and territory law
reform agencies and other interested persons. Most interest in the
inquiry was displayed by legal practitioners and those persons and
organisations who had been or were involved in work at the

Comimission.




Law Reform — the Challenge Continues

1.1.3  The Committee made available to interested parties the
submissions authorised for publication and the transcripts of evidence
from the public hearings. The Committee in turn, requested comments

on the proposals contained in the submissions and transcripts.

1.14  Sixty-one submissions were received from individuals and
organisations including judges, legal practitioners, industry groups, law
associations and legal firms, academies and federal government
agencies.! Oral evidence was taken from more than 30 persons during

public hearings in Canberra, Melbourne and Sydney.’

1.2 Background to the inquiry

1.2.1 The inquiry was undertaken for two main reasons. First, a review
is timely. The role and function of the Commission and its relationships
with other federal bodies engaged in law reform, have not previously
been the subject of review by the parliament.® The Commission is now

in its 20th year of operations.

1.2.2 The Commission was established in 1975 under an Act of the
Australian Parliament.* Since its inception, the Commission has
undertaken references on a wide range of subjects. Many of its reports
and recommendations have been implemented in whole or in part. In
this time too, other federal bodies with a law reform function have been

established.

1 A list of persons and organisations who made submissions is at Appendix A, and
a list of exhibits is at Appendix B,

2 A list of witnesses who appeared at public hearings is at Appendix C.

3 The Senate Standing Committee on Constitutional and Legal Affairs — as it

then was — tabled a report Reforming the Law in 1979 on the processing of law
reform proposals in Australia (Parliamentary Paper No. 90/1979). This report
focussed on how law reform proposals from the Commission and elsewhere
might be effected. There have also been other reviews undertaken by the
Attorney-General's Department.

4 Law Reform Commission Act 1973

2




Introduction

1.2.3 The second reason for conducting an inquiry was that the term of
the existing president of the Commission was due to expire in November
1893. The immediate past president, Justice Elizabeth Evatt, retired at
the end of her appoiniment, after a term lasting from 5 January 1988
until 10 November 1993. The Committee hopes that its review will
provide useful background information at the time of the appointment of

the next president.’

1.2.4 The appointment of a new president is a convenient opportunity
for the government fo reflect on the structure and role of the
Commission — to consider ifs past outcomes and iis future potential. It
has been noted that the review could set the direction for the

Commission for years to come.®

1.3 Scope of the inquiry

1.3.1 There are two main aspects of the inquiry:

. the role and function of the Commission as a separate and
permanent law reform agency, and

. the relationships between the Commission and other bodies with a

law reform or related funection.

1.3.2 While these two aspects are interrelated they have been addressed
in separate chapters and in the order suggested by the terms of

reference.

[

The Attorney-General, the Hon Michael Lavarch, announced on 11 May 1994
that he would recommend to the Governor-General that Mr Alan Rose be
appointed as the new president of the Commission from 23 May 1994. The most
senior member of the Commission in the period between presidents has been Ms
Sue Tongue, deputy president.

6 S. Skehill, Transcript, p. 448.
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1.3.3 The report commences with a short history of the Commission
(chapter 2) and then provides a review of the methodology of the
Commission and an examination of the effectiveness of the Commission
in performing its functions (chapter 3). An analysis of the appropriate
role and function of the Commission as a separate and permanent law

reform agency (chapter 4) follows.

1.3.4 The related issues of the membership structure (chapter 5) and

making references (chapter 6) are also examined.

1.3.5 A separate chapter sets out discussion of the need for particular
amendments to the Law Reform Commission Act 1973 and related

legislation that are not addressed in relation to other issues (chapter 7).

1.3.6 The report then provides a review of the Commission's
relationships with other particular federal advisory bodies (chapter 8)
and its relationships with state and territory law reform bodies (chapter
9}.

1.4 The role of the Commission

1.4.1 The Commission was established by the Act and commenced
operations on 1 January 1975. It is a national body whose role is to
provide legal policy advice on law reform to the federal Attorney-

General,

1.4.2 'The Commission's statutory functions are set out in sections 6 and

7 of the Act”. Under section 6 the functions of the Commission are:

7 The Act is reproduced at Appendix IJ.
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Introduction

. to review laws to which the Act applies® with a view to the
systematic development and reform of the law, including, in
particular:

the modernisation of the law by bringing it into accord with
current conditions;

the elimination of defects in the law;

the simplification of the law; and

the adoption of new or more effective methods for the
administration of the law and the dispensation of justice;

® to consider proposals for:

the making of laws to which the Act applies;

the conselidation of laws to which the Act applies;

the repeal of laws to which the Act applies that are obsolete
or unnecessary; and

uniformity between laws of the territories and laws of the
states; and

s to make reporis to the Attorney-General arising out of any such
review or consideration and, in such reports, to make such

recommendations as the Commission thinks fit.

1.4.3 Under section 7 of the Act the Commission is required to ensure
that such laws and proposals do not trespass unduly on personal rights
and liberties and do not unduly make the rights and liberties of citizens
dependent upon administrative rather than judicial decisions. It must
also ensure that, as far as practicable, such laws and proposals are
consistent with the Articles of the International Covenant on Civil and

Political Rights.

1.44 In addition to these statutory functions, the Commission cites a

number of related non-statutory functions it performs:

8 The Act applies to Commonwealth and territory laws.

5
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. reducing duplication of law reform effort and promoting
uniformity;

. providing draft legislation or drafting instructions for its policy
recommendations;

s collecting and publishing information about law reform within

Australia and overseas;

° publishing Reform — a journal of law reform information and
articles on the work of the Commission and others;

g following up the implementation of the Commission's
recommendations; and

® otherwise providing information about the Commission's work.”

1.5 Hesources

1.5.1 Although the Commission is a separate body, it is included within
the Attorney-General's portfolio and is funded under the Attorney-
General's community affairs program. Figure 1 iHlustrates the Attormey-

General's portfolio program structure.

1.5.2 The Commission is located in Sydney and all its members and staff
are appointed under the Act. The members of the Commission are the
president, the deputy president and the fulldime and parttime
commissioners. The Commission currently has a deputy president, one

full-time commissioner and 11 part-time commissioners.!®

1.5.3 The Commission also has 39 staff.'! Some are law reform officers
and others provide administrative support. As well as these members
and staff of the Commission, consultants are appointed to work on

particular references.

9 ALRC, Submissions, pp. 523--24.
0 ALRC, Submissions, p. 5347
11 ALRC, Submissions, p. 529.
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1.5.4 The Commission's budget appropristion for 1993-94 is $4 millien.




Appendix 2 — Attorney-General's Portfolio program structure

E PROGRAM ] [___ SUB-PROGRAM ! [ ZomroNeNT ]
1. Lepal Services to the 8 ; T
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Program Coordinator
Dale Boucher

2
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——&.2 Solicitor-General ]

1.3 Office of Parliamentary
Counsel

2. Business and Consumer Insclvency and Tri

Affairs ziService; Australia
Program Coor.dmator 27
Stephen Skehill

Business Affairs 2.2.1 Australian Securities
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1.12 Companies and Securities
Advisory Committee

2.3 Trade Practices and
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2.3.2 Trade Practices

Commission #

3. Community Affairs 3.7 Human Rights and Equal
Program Coordinators Opportunity Commission .
Norman Reaburn 3.2 Law Reform 3.2.1 law Reform Commission |

Stephen Skehill’

3.4 Provision of Legal Aid and
Farmily Services

Figure 1. Extracted Trom the Attorney-General's
Department Annual Report 1992-93,
vol. 2.




Chapter 2

A history of the Commission

This chapter sets the scene for the evaluation of the Commission by
considering the organisation's history and the aspirations of those
members of parliament who championed its formation.

The Act to establish the Commission was passed in 1973 (to commence
on I January 1975) with the unanimous support of all parties and both
Houses of Parliament. The second reading debate made it clear that
parliament intended the new body to give a national lead to law reform
and uniformity of law in Ausiralia — as well as focussing on reforming
laws having federal jurisdiction.

The Act gives the Commission power Lo perform its functions
independently of direction from the Aitorney-General, although the
latter has the sole right to give references to the Commission. The head
of the Commission ({(originally 'the chairman', but since 1985 'the
president’) has wide powers in relation to the operations of the
Commission. The first chairman, Justice Michael Kirby, remained in the
position from January 1975 until September 1984. He encouraged an
inclusive philosophy and methodology which enabled the wider
community to participate in the work of the Commission. The 14 reports
produced during his chairmanship reflect a broad social policy focus.

Justice Murray Wilcox presided over the Commission under an interim
arrangement for nine months until the appointment of the Hon Xavier
Connor in May 1985, Hon Xavier Connpor presided over the Commission
until December 1987. During the three years in which Justice Wilcox and
Hon Xavier Connor headed the Commission, 14 more reports were
completed an references which were given to the Commission before Hon
Xavier Connor arrived. The Commission received only twe new
references during this period, with Hon Xavier Connor noting that the
backlog of references he inherited was caused by the Commission's lack
of adequate resources to service its workload,

Justice Elizabeth Evait was appointed president in January 1988 and
completed her termm in November 1993. Under Justice Evatt the
Commission has extended its mode of operations by undertaking joint
projects with other federal advisory bodies.




Law Reform - the Challenge Continues

2.1 Prior to Federation

2.1.1 Calls for reform of the law applicable in Australia pre-date
federation and there were several unsuccessful attempts at systematic

law reform prior to federation.

2312 The first New South Wales Law Reform Commission was
established by Letters Patent in 1870.' This commission of part-time
lawyers produced very little and was abandoned within a short time.
Another reform attempt sought to codify the substantive law of Victoria

in the 1870s and 1880s and was similarly unsuccessful.’®

2.2 Post Federation

2.2.1 The next attempt at institutional law reform saw the appointment
of a Commissioner of Law Reform in New South Wales from 1920 to
1931.% The proposals from this office come to nothing, and after the
position was discontinued, ad hoc committees of practitioners undertook
law reform which has been characterised as not being well organised or

thoroughly investigated.'

222 In the 1960s and the 1970s government or parliamentary law
reform bodies were established in each of the states and territories as

well as at the federal level.

12 Law Reform Commission, Annual Report 1975 (ALRC 3 1975), p. 3.
13 ibid,, p. 8.
14 ibid., p. 4.
15 ihid., p. 5.
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2.3 Permanent Austrzlia wide law reform body

2.3.1 By the time the Commission was estshlished only the Northern
Territory', among the states and territories, did not have either a law

reform commission or some other law reform body.

2.3.2 There had been proposals for a national approach to law reform in
Australia since the 1950s.!” It was not until December 1973 however
that legislation, enabling the establishment of a national law reform
body, was enacted. Prior to the establishment of the Commission in
1975, federal law reform was done in the courts, the Attorney-General's

Department, the Parliament and ad hoc committees.'®

2.3.3 Parliament's intentions for and expectations of the proposed body
were apparent in the second reading debate. Senator the Hon Lionel
Murphy, the Labor Atiorney-General who introduced the Law Reform
Commission Bill into the Senate, stated in his second reading speech
that the promotion of law reform on a comprehensive and uniform basis
could only be done by:

an expert body, working full-time on the task and removed from the
pressures of day to day politics, [is] established for the purpose.!®

Senator Murphy deseribed the Bill as:

an expression of the Government's view that except where local
circumstances justify different treatment, people wherever they live in
Australia should be subject to the same law., For this reason, many

questions of law reform must be dealt with on a national basis.”?

2.3.4 The debates indicated that a national law reform commission

would promote uniformity in the law throughout Australia, while

16 The Northern Territory followed soon after however in 1976 — see chapter 9.
17 Australia, Senate 1973, Debates, vol. S5 57, p. 1346.

18 law Reform Commission, Annual Report (ALRC 8 1975} provides an
interesting account of law reform in Australia in chapter 1 at pp. 1-24.

19 Australia, Senate 1973, Debates, vel. 5 57, p. 1347,
20 Australia, Senate 1973, Debates, vol. 8 57, p. 1347.
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recognising the separate jurisdictions of the states. Senator the Hon Ivor
Greenwood, the then shadow Attorney-General, considered that such a
commission would provide material for public debate and consideration,
and that its independence from government might encourage the
acceptance of proposals.® He saw the commission taking a leading role
in law reform in Australia:

. one national law reform Commission which will co-ordinate the
work of the existing law reform commissions and which will possibly, by
the quality of its work and the manner in which it operates, tend to
reduce the mumber of existing law reform bodies and to ensure that the
work which is done is of such a character that it can be used by both
the Commonwealth and the States in appropriate areas of interest. That
is, of course, the objective to which many persons who have written in
the learned journals on this subject in recent years have looked
forward. 22

2.3.5 The Law Reform Commission Bill received the unanimous support

t23

of all parties and both Houses of Parliamen The Act commenced on

1 January 1875, 74 vears after Federation,

2.4 The Commission

2.41 Only the federal Attorney-General has the power to make a
reference to the Commission, although as the result of an amendment®
to the Law Reform Commission Eill during its passage through the
Senate, the Commission may suggest a reference to the Attorney-

General.

242 The Attorney-General does not have power to direct the

Commission with regard to the performance of its functions or the

21 Australia, Benate 1973, Dabates, vol. 5 58, p. 2596,
22 Australia, Senate 1978, Debates, vol. § 58, p. 2596.

23 Australia, Senate 1973, Debates, vol. 8 57, pp. 1345-1348; Australia, Senate
1973, Debates, vol. S 58 pp. 2594-2604; Australia, House of Representatives
1973, Debates, vol. I of R 87, pp. 4493-4485; Australia, House of
Representatives 1973, Debates, vol. H of R 87, pp. 4713—4714.

24 Australia, Senate 1973, Debates, vol. S 58, p. 2602.

12




A history of the Commission

exercise of its powers. The Commission has a broad power under section
8 of the Aet to 'do all things’ in connection with the performance of its

functions.

2.4.3 The head of the Commission is the president®® who is appointed

a full-time member of the Commission by the Governor-General.?®

244 Justice Michael Kirby was the foundation chairman of the
Commission and remained in that office for almost ten years from
1 January 1975 until September 198427 At first only a part-time
member, Justice Kirby became full-time® and was joined by part-time
eommissioners: Professor AC Castles, Mr GJ Evans, Associate Professor

GJ Hawkins,” and Mr FG Brennan and Mr J Cain®.

2.4.5 The guiding philosophy of the Commission during Justice Kirby's

administration was that all Australians should be able to participate in

the law reform process. Justice Kirby instituted a variety of research

methods designed to ensure that this goal was achieved, including:

the appointment of honorary expert consultants from a wide range
of disciplines;

. publication of discussion papers and summaries of discussion

papers written in plain language and widely distributed free of

charge;

. public hearings;

® surveys, polls and questionnaires; and

a specialist consultations.®!

25 Originally the head was the 'Chairman’, but an amendment to the Act altered
the title to President' in 1985.

26 Section 12 of the Act.

27 A table of all office holders of the Commission was included in the submission of

the Commission and is reproduced at Appendix F.
28 On 4 February 1975,
29 All appointed on 4 February 1975,
] Both appointed in June 1975,
31 ALRC, Submissions, p. S75.
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2.4.6  Justice Kirby considers the extension of consultation into
community consultation through the use of the media to have been a
novel feature of the Commission’s methodology.® The findings of a
comparative analysis of law reform commissions in the United Kingdom,

Australia and Canada support this claim.®

2,47 The Commission issued 14 substantive reports during Justice
Kirby's term of office® The work program during his term reflected a
broad social policy focus. Completed reports included: complaints against
police, police powers, insolvency and bankruptcy, human tissue
transplants, privacy, defamation, insurance contracts and agents, and

child welfare,?

2.4.8 Justice Murray Wilcox®™ was the acting part-time chairman for
nine months after Justice Kirby left in September 1984.%7 Justice
Wilcox's appointment was a temporary arrangement until a long term

replacement could be found.*

2.4.9 Hon Xavier Connor was appointed full-time president in May 1985
and completed his term in December 1987. He described the Commission
as being 'in a bad way' when he took office.®® Hon Xavier Connor
considered the Commission had been given references far beyond its
resources and that because of this many remained unfinished at the time

of his appointment.

32 M. Kirby, Transcript, p. 169.

33 W. H. Hurlburt, Law Reform Comumissions in the United Kingdom, Australia
and Canada 1986 Edmonton, Juriliber Ltd.

34 ALRC, Submissions, p. S76.

35 ibid.
36 Justice Wilcox had been appointed to the Federal Court in May 1984,
37 Justice Kirby left the Commission in September in 1984 to become President of

the New South Wales Court of Appeal, which position he still holds today.
38 M. Wilcox, Submissions, p. 3220.
39 X. Connor, Submissions, p. 5239,
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2.410 Only two new references were sent to the Commission during
Hon Xavier Connor's term. This does not mean that these were years of
inactivity however, as the Commission 'was able to complete its
unfinished work of long standing' during this time.*” Fourteen more
reports were finalised and tabled during the years that Justice Wilcox
and Hon Xavier Connor were each leading the work of the Commission.
Completed reports included: evidence, standing in public interest
litigation, contributory negligence, domestic violence, Aboriginal
customary laws, admiralty, contempt, insolvency, matrimonial property,

and service and execution of process.*!

2411 Justice Blizabeth Fvatt was appointed full-time president in
January 1988 and she completed her term in November 1993.** During
Justice Evatt's term the Commission commenced a new law reform
program covering five areas of law: family law, business law, access to
justice, government law and the ACT. In performing work under the
prograim the Commission undertook joint projects with specialist federal
agencies, the Family Law Council and the Companies and Securities
Advigsory Committee, to reduce duplication. It alse undertook joint
projects with state law reform commissions to promote national

uriiformity.

2.4.12 The Commission considers that it has responded to the more
entrepreneurial focus of government that developed in the late 1980s by
providing the same quality of advice to the Attorney-General within a

much shorter time.*

1) thid.

41 See Appendix E.

42 Justice Evatt is still a part-time commissioner on the equality before the law
reference.

43 ALRC, Submissions, p. 878.
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2.4.13 Recently completed reports include: censorship procedure,
multiculturalism and the law, customs and excise, administrative
penalties in customs and excise, choice of law, superannuation, personal

property securities, and collective investment schemes.*

2.4.14 Current references are:

® review of the Designs Act 1906;

° review of service delivery legislation administered by the federal
Department of Human Services and Health (formerly Health,
Housing and Community Services), specifically children's services,

aged and community care, health, housing and disability services;

s equality before the law;

. review of compliance and enforcemeni mechanisms under the
Trade Practices Act 1974,

. intractable access cases in the Family Court; and

. evidence, stage 3.

2.4.15 Since it commenced operations the Commission has developed
and refined its approach to and methodology for its work. The
Commission continues to use the methods and the participatory
approach that Justice Kirby initiated®®, and has built on this

foundation over the past 20 years.

44 ibid,, p. 879.
45 ibid., pp. 855-564.
46 ibid., p. S75.
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Chapter 3

Operations and effectiveness

This chapter reviews the activities and methods used by the Commission
in fulfilling its functions. It then considers the effectiveness of those
operations.

The evaluation of the Commission's work Is approached via three paths:
the implementation of the Commission’s recommendations; the
reputation of the Commission In the eyes of those outside government;
and the record of the Commission in completing references by stipulated
dates. The Committee briefly reviews the resources of the Commission in
the light of these views.

3.1 The people involved in Commission inquiries

A Divisions

3.1.1 After the Attorney-General makes a reference to the Commission
the president establishes a division of at least three members to work on
that reference.’’” Those members may be any of the president, the
deputy president, the [full-time commissioners and the part-time
commissioners. The current practice is for the full-{ime members to sit
on all divisions and for part-time members to participate in one or two
references at most.* Full-time members are appointed on the basis of
their management expertise as well as their wide experience in legal
policy work. Part-time members are generally appointed because of their
expertise in the subject area of the reference although they usually also

have a broad background in law reform.*

3.1.2 The Commission deseribes the particular value of part-time

commissioners in this way:

47 Section 27 of the Act.
48 ALRC, Submissions, p. S155.
49 ibid.
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Apart from providing expertise in the relevant area, the people
appointed ave highly regarded in the field and canrgrovide entree for the
Commission to a range of people and information.”

B. Staff

3.1.3 The Commission usually has several references at one time with
some three to five law reform officers working on any one reference full-
time. A staff project manager is in charge of a reference®, and like the

members, will work part-time on a reference.

C. Consultants

3.1.4 Consultants are appointed because of their particular qualifications
and expertise in relation to a particular reference. They are an essential
part of the resources the Commission draws on to enable it to fulfil its
funetions, Consultants may provide services such as research, analysis
and writing and are part of the wider community consultations that are
so typical of the Commission's methodology. They help to work through
issues and proposals with the aim of reconciling conflicting views
through negotiation. The Commission regards their contributions as an
indicator of the likelihood of the proposals being accepted by

government.

3.1.5  Most of the consultants assisting on references do so on an
honorary basis, although where a particular specialist issue arises the
Comunission will contract someone to provide advice on that. The value
of the work performed by consultants is far greater than the amount
paid as fees, and the Commission depends on the goodwill of the
professional community to maintain the high gquality of ite work. For
example, in the collective investments inquiry 32 people provided
consultancy services but the total amount of consultancy fees paid in
1992-93 was only some $9,000.5

56 ibid,
51 Prior to 1991 a full-time commissioner was the person in charge: ibid.
52 ALRC, Submissions, p. 337,
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3.1.6 While the Commission values the input of the community and
those appointed as consultants, it is not bound to accept advice:

The Commission considers the findings of consultants very closely but it
is not and should not be, obliged to adapt their views,?3

Comments

3.1.7 The Committee notes that the Commission receives honorary
services from consultants. The Committee found no evidence that as a
result of the services being honorary there has been a compromise in
either the quality of the advice the Commission receives or in the

Commission's independence,

3.2 Methodology of the Commission

3.2.1 Evaluating the performance of the Commission requires an
examination of how the Commission is performing its functions. Work at
the Commission is undertaken according to a process of research,

consultation, decision making and report writing.

A. Research

3.2.2 The initial research phase of a referenice might consist, typically, of
a comparative assessment of the law under review with the law of other
jurisdietions, and a consideration of the political context. The
Commission states what the law is with an assessment of any defects

and remedies.

B. Consultation
3.23 The Commission does not confine its consultations to the legal
area. It looks broadly at all those groups within the community who

have an interest in the reference. It may confer with and seek written

53 ALRC, Submissions, p. 8369
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submissions from government departments and other statutory
authorities, the private sector, academics, community organisations and
private individuals who may be interested in, or affected, by possible

. I
recommendations.®*

3.2.4 The nature and extent of the consultation process varies with each
reference with a focus on those community sectors for which the
reference is most relevant. In addition to appointing pari-time
commissioners and consultants who are expert in the relevant field of

law or practice, methods of consultation include:

o issuing media releases;

. holding press conferences;

° conducting surveys and opinion polls;

» inviting written submissions;

° participating in radio and television programs;

. holding discussions with interested persons and organisations

including industry groups, government departments and peak
community organisations;

. holding discussions with parliamentary committees and individual
members of parliament;

. conducting public hearings and seminars; and

. addressing professional bodies, universities, community

. N [:4
organisations and conferences.”

3.2.5 There is often a distribution of consultative documents including
issues papers and discussion papers which outline the subject matter and
offer proposals for change. Consultants and other interested persons are

invited to respond to the papers prepared by the Commission.

54 ALRC, Submissions, p. 524.
55 ibid., p. 825,
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C. Decision making and report writing

3.26 The Commission believes that effective consultation leads to an
increase in the quality of the resulting proposals as well as an increase
in the acceptance of the proposals by government. Controversial issues

can be discussed and negotiated before the proposals are made.*

3.2.7 Commissioners consider and assess all opinions and responses
advanced during the consultation process before finalising their views on
a reference and framing recommendations. The division as a whole

approves the final report of the inquiry.

3.2.8 The final reports of the Commission have inciuded draft legislation

when required to do so by the terms of reference.

3.3 Evaluating the Commission's work

3.3.1 Ewaluation reguires not only a review of its activities but a
qualitative assessment of its work which is not a simple task. The advice
offered to the Committee on how it could evaluate the Commission's
performance reflected the philosophies of the advice-givers on law

reform, amongst other things.

3.3.2 The Attorney-General's Department suggested that the
Commission's performance should be considered with regard to:

. the record of the Commission in completing references
within the stipulated period;

. the regard with which the Commission is viewed by
external commentators and subject matter experts;

. the extent to which the Government accepts
recommendations made by the Commission; and

56 ALRC, Submissions, p. 3369.
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2 the use made by the Commission of the financial
resources made available to it

3.3.83 The Business Council of Australia (BCA) considered that the
Commission's effectiveness should be judged by its ability to influence
reform of legislation, its contribution to the development of national laws

within Australia and its contribution to the efficiency of legislation.®®

3.4 Taking stock of the Commission

3.4.1 'The Commission has been in existence for 19 years and in that
time has had about 50 references. The work of the Commission is
reflected in a substantial amount of written material: approximately 50
substantive reports, 60 discussion papers and 10 issues papers have been
published. In addition, the Commission has published a large number of

research papers.

3.4.2 Some 30 reports have been implemented by legislation in whole or

in part, and a majority of the remainder are still under consideration.®®

Comments

3.43 The Committee considers thai the record of the Commission in
terms of measurable output has been impressive. The Committee notes
that the work of the Commission seems to be characterised by a
painstaking accumulation of information. As consultation is a part of
every reference®, the Commission has conducted many programs of

consultation, the nature and extent of each consultation process

51 Attorney-General's Department, Submissions, p. 8309,
58 BCA, Submissions, p. 3195.
59 A detailed table of information about references was included in the first

volume of the ALRC's submission: Submissions, pp. S40—554, and is reproduced
at Appendix E.

60 ALRC, Submissions, p. 524.
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81 Many dedicated, distinguished and

depending on the reference.
professional members, consultants and staff have been involved in the
work of the Commission. Significantly, many consultants are deserving
of special recognition as they have largely provided their services to the

Commission on an honorary basis or at significantly discounted rates.

3.5 Implementation of Commission reports

3.5.1 The rate of implementation of the reports and recommendations
of the Commission is one measure of its effectiveness. Although the
Commission does not accept that implementation rates are the best
means of evaluating performance, it acknowledges that others do and
claims that by December 1993, 62 per cent of its reports have been fully
or partially implemented.®® In Australia, only the NSWLRC has a
higher implementation rate, at 74 per cent. Of all Commonwealth law
reform agencies, the Commission's rate compares favourably with those
of a majority of agencies — the lowest being the New Zealand Law
Commission, with 39 per cent, and the highest being the Manitoba Law
Reform Commission and the Scotiish Law Commission, each with 81 per
cent. The Commission points out that it undertakes comparatively more
references about controversial social issues than other agencies and that

recommendations about such issues are more difficult to implement.®

352 Although neither referred to implementation rates, the Law
Council of Australia considers both the range of work undertaken by the
Commission and its implementation record to be impressive®®, and the

Attorney-Generail's Department believes the record of government

81 ibid., p. 825,

62 ALRC, Submissions, p. S466.

63 ibid., p. 8429

84 The Law Council of Australia, Submissions, p. 5200.
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acceptance of Commission recommendations is high®. The Attorney-
General's Department states that the work of the Commission that is not
adopted is not without value. This is so for two reasons. The first reason
is that the existence of a report and its recommendations as a catalyst
for change may be more important than the detail of the
recommendations. The second reason is that reports on which there has
been no action 'may simply reflect competing or changed priorities within
government; in other cases, a report may have been overtaken by other

events.'®®

Comments

3.5.3 The Committee considers that the influence of the work of the
Commission over almost 20 years has been very significant, but to
measure its effectiveness solely through implementation rates is not
satisfactory. The Committee accepts that the implementation rate is one
indicator of performance and considers that if the Commission's advice
were rarely accepted it would be ineffective. The Committee considers
the implementation rate of the Commission's reports and
recommendations to be adequate. The Committee considers that a
comparison of the implementation rates of the various law reform
agencies should however, only be a guide to the relative performance of
the Commission. The implementation rates are not suscepiible of direct
comparison because the work of the law reform agencies is not directly

comparable.

3.5.4 The Committee agrees with the Attorney-General's Department
assessment that there are factors influencing the implementation of
reports that do not reflect on the performance of the Commission.
Furthermore, the rate of implementation is affected because there may

be a considerable lapse of time between the tabling of a report and the

65 Attorney-General's Department, Submissions, p. $310.
66 ibid., p. S310.
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government's response, and yet a further period before the

implementation of accepted recommendations,

3.55 The Commission's reports seem to have a 'long "shelf life” ', as one
submission puts it.5” The evidence to support this view is available in
the Government's current legislative program. The Crimes (Search
Warrants and Powers of Arrest) Amendment Bill 1993 which was passed
by the Parliament in May 1994, is to implement the recommendations of
the Gibbs Committee® which relied extensively upon the Commission's
criminal investigation report®™ which was tabled in November 1975, the

first year of the Commission's operation.

3.5.6 The Committee notes that there has been a continuing flow of
references to the Commission. The Committee considers that the
Commission has responded with reports that in the main have been

accepted and well received.

3.5.7 Section § of the Act provides for the Commission to be named the
Taw Reform Commission'. During the course of its inquiry, the
Committee noted that the Commission was usually referred to as the
‘Augtralian Law Reform Commission’, not least of all by the Commission

itself. The name, 'Australian Law Reform Commission', distinguishes the

67 M. Chesterman, R. Graycar and G. Zdenkowski, Submissions, p. S215.

68 Review of Commonwealth Criminal Law, Final Report, December 1991, AGPS
Canberra. The review committee was chaived by the Rt Hon Sir Harry Gibbe.

69 ALRC 2 Criminal Investigation, 1975.
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Commission from other law reform bodies, both domestic and overseas,
and imparts the national character of the Commission. The Commitiee
considers it would be appropriate for the name of the Commission to be

formally changed to the 'Australian Law Reform Commission'

t that he :Law'Refbrm:--.C'ommfsswn .Act :

_:'necessary to g}ve effect t0 the chang >

:-:;Reeommendaaon 3

ommltti,e further reeommend_

“ghould: continue to’ do h1gh quahty, well researc

?=idocu ented reports

3.6 Government responsibility for implementation

3.6.1 As mdicated above, one of the qualifications on using a rate of
implementation test of effectiveness is that the implementation of
Commission reports is usually the responsibility of the federal
government. This makes the processing of Comiission reports subject to
political, resource and time constraints that may have nothing to do with

the value of the recommendations.

3.6.2 A department having responsibility for administering the law
which is the subject of a Commission report will usually prepare a
response to that report. This may mean going through a consultation

process which is similar to that undertaken by the Commission.”

70 D. Weisbrot, Transcript, p. 354.
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" stated that Commission recommendations

3.6.3 Some submissions
are not properly followed through by Government. Justice Wilcox notes
the ramifications of a Commission report being ignored:

Fach time a report is ignored there is a detrimental effect on the
Commission's standing in the community and its ability to obtain high

quality people: ag commissioners, Legal Officers and consultants.”

3.6.4 Mr Ron Harmer pointed out that the implementation of the
insolvency report he worked on had been delayed.”® Although the
report on the general insolvency inquiry was tabled in 1988, the
corporate law insolvency recommendations were implemented in the
Corporate Law Reform Act 1992 and the recommendations about
personal insclvency are currently under consideration in the Attorney-
General's Department. Mr Harmer felt that not only was implementation
delayed but that two different areas within the Attorney-General's
Department worked on the recommendations without any apparent
consultation between the two, This was difficult to understand when the
report expressly highlighted the need for as much uniformity as possible
between personal and corporate insolvency because of the common basis
of both.

3.6.5 Hon Xavier Connor commented that advice by the Attorney-
General's Department on Commission reports has not been.available to

the Commission, denying it the opportunity to reply.”

3.6.6 Justice Wilcox argued that there should be a process to ensure
Commission reports are promptly and carefully considered on their
merits and not politically or bureaucratically smothered. In the absence

of such a mechanism, implementation:

71 Bureau of Ethnic Affairs, Submissions, p. 55 and M. Chesterman, R. Grayear
and G. Zdenkowski, Submissions, p. 5215.

72 M. Wilcox, Submissions, p. 8221.
73 R. Harmer, Transcript, pp. 109—-110.
4 X. Connor, Submissions, p. 8241,
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. . . depends entirely upon the initiative of the Government of the day
and is substantially governed by bureaucratic factors and attitudes.”

3.6.7 Mr Sturt Glacken suggested the processing might be enhanced if
the Attorney-General was obliged to fable a statement in Parliament,
within a specified time of tabling of the report, seiting out the
government's response to each report.”™

3.6.8 Mr John Greenwell, a former deputy president of the Commission,
attributed the length of time which elapses before recommendations are
dealt with by governments to the perceived lack of urgency surrounding
a reference.” He suggested that the Commission be available as a
consultant to the Office of Parliamentary Counsel (OPC) and the
department administering the legislation under review. He argued that
the Act should be amended to make it clear that the Commission was to

be a consultant in the implementation process.™

3.6.9 Professors Chesterman, Graycar and Zdenkowski also argued in
favour of Commission involvement in the implementation process.”
This would enable the Commission to use the knowledge acquired during
the inquiry in the impiementation process, and be a cost-effective

contribution.

3.6.10 Mr Wayne Berry, then acting Chief Minister of the Australian
Capital Territory, commented that it is not only possible but necessary
to have an effective working relationship between a government and an

independent law reform agency.®

75 M. Wilcox, Submissions, p. S221.
b 8. Glacken, Submissions, pp. 32543255,
77 J. Greenwell, Submissions, p. S245.

78 ibid., p. 5247.
79 M. Chesterman, R. Graycar and G. Zdenkowski, Submissions, p. 3215.
50 Acting Chief Minister, Australian Capital Territory, Submissions, p. S256.
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36.11 The Commission regards the lack of formal procedures for
considering, processing or implementing Commission recommendations
ag a considerable frustration for those who work on Commission
references and expect a government response.’’ The Commission made
a number of proposals as a means of enhancing the implementation of its

reports.

3.6.12 The Commission would like a formal role in the processing of its

reports, to be defined at the time matters are referred to it and to be

provided for by an amendment to the Act.’ It proposes four options for

a formal procedure to assist the processing of its recommendations:

° the Commission should continue to ineclude in its Annual Report
details about the extent to which recommendations have been
implemented,;

. the corporate plans of all government departments should make
provisions for the processing of Commission recommendations;

a establishment of a departmental commitiee {(or inter-departmental
commitiee where interests are from more than one p.ortfolio)
inchiding Commission representatives, after each report has been
tabled to consider how the recommendations should be dealt with;
and

. establishment of a joini sub-commitiee of the House of
Representatives and the Senate Standing Committee on Legal and
Constitutionai  Affairs to oversee the implementation of

Commission reports.™

3.6.13 The Attorney-General's Department agrees with these proposals

except for the proposal io establish a joint parliamentary sub-

81 ALRC, Submissions, p. S152.
82 ALRC and Attorney-General's Department joint submission, Submissions, p.
5514.

83 ibid., p. 8510.
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committee.® It considers that there would be little gain in such a sub-
committee overseeing the government consideration of a Commission

report.

Comments

3.6.14  The Committee is not convinced of the merits of the
Commission's suggestion that the creation of a joint sub-committee of the
House of Representatives and the Senate Standing Committees on Legal
and Constitutional Affairs would significantly enhance the speedy
processing of the Commission's reports. Indeed, involvement of the
parliamentary committees would necessarily add another stage to the
consideration of Commission reports without any increase in the

likelihcod of prompt government acceptance and implementation.

3.6.15 The Committee considers that the processing of Commission
reports would be improved by increased interaction between the
Commission and the departments having responsibility for administering

the law which is the subject of a Commission report.

i miends z_:-z'é‘zi ¢ -

Ethat report

3.6.16 The Committee also sees merit in an official of the administering
department working closely on each reference as a consultant. This

would enable the Commission to be better informed about the

84 ihid.
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bureaucratic influences relating to a project. It would in turn enable the
administering department to gain a greater understanding of the
processes of the inquiry and also enable it to handle the consideration

more efficiently.
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2.7 Reputation as to effectiveness

3.7.1 Mr David Kelly thought that judging the effectiveness of a
commission by reference solely to its implementation rate reflected a
‘peculiarly narrow view of the process of social and legal change'.® He
argues that the functions of the Commission include:

. the development of community understanding of legal issues,
involvement of people with conflicting viewpoints in extensive dialogue,
the development of consensus and rational compromises, and the
encouragement of bureaucracies to develop better administrative
procedures to help meet accepted social and legal objectives.

3.71.2 As the QLRC argues, much of the standing of a law reform agency
is achieved through the dissemination of its discussion papers, working
papers and reports because they are comprehensive, well-argued and
contain authoritative statements of law:

Commission publications are often used by courts, universities,
practitioners and members of the public to provide an analysis of the
existing law and of the problems sought to be remedied

3.71.3 The Attorney-General's Department believes that in general terms,
the Commission is highly regarded by those outside government.®® It
regards the ability of the Commission {0 engage honorary consultants as

a measure of this high regard.

3.7.4 Mr Harmer considered that the Commission’s high status was
established in the early years hy Justice Kirby and others presenting 'a
picture of the commission hard at work on a number of references which
were important to the community'.®® However, he did not think the

same status was there at present.

85 D. Kelly, Submissions, p. S277. Mr Kelly has experience in the work of law
reform bodies most recently as the chairman of the VLRC prior to its abolition,
He has also been a commissioner with the Commission.

86 ibid., p. 5278,

87 QLRC, Submissions, p. 8127.

88 Attorney-General's Department, Submissions, p. S310.
89 R. Harmer, Transcript, p. 107,
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3.7.5 Professor John Goldring argued similarly that he did not consider
that the Commission's reports were now as scholarly as they once

were.%

A, Praise

3.7.6 The evidence contains much praise of the Commission's work.”
It refers to the Commission's work generally and its effect on shaping
public opinion in many areas of the law®, the influence on people in
the financial markets®, the contribution to a democratic society™ and
raiging the level of debate in Australia about the law and related
policy.¥® Other comments have focussed on the Commission's papers
and reports being of a high standard®, and of the Commission's work
making a contribution to legal thought and development®’,

3.7.7 Some evidence refers to specific inquiries. Senator Nick Bolkus,
the Minister for Immigration and Ethnic Affairs, commented favourably
on the standard of the report on multiculturalism and the law and the
appropriateness of the consultation proeesses.”® Mr J. Drury, of the

Australian Customs Service (ACS), argued that the Commission reports

90 d. Goldring, 'Processes and problems of law reform', paper presented to the
Australasian Law Reform Agencies' Conferences, Hobart, September 1893,
Exhibit 1.

91 For example, J. Wade, Submissions, p. 52; Bureau of FEthnic Affairs,

Submissions, p. 85; R. Simmonds, Submissions, p. 810; Law Society of New
South Wales, Submissions, p. 813; J. Faulks, Transcrip p. 55; Law Council of
Australia, Submissions, p. 5199, M. Chesterman, R. Graycar and G.
Zdenkowski, Submissions, p. 8102; X. Connor, Submissions, p. 5241 and
Minister for Immigration and Ethnic Affairs, Submissions, p. 5261.

92 R. Harmer, Transcript, p. 116,

93 D. Blyth, Transcript, p. 128.

94 J. Wade, Submissions, p. 33.

95 G. James, Transeript, p. 302, NSWLRC, Submissions, p. 896.

46 X. Connor, Submissions, p. S$241; ACS, Submissions, p. 5232; CLRC,
Submissions, p. 383; J. Wade, Submissions, pp. 82-83.

97 CLRC, Submissions, p. 584.
98 Minister for Immigration and Ethnic Affairs, Submissions, p. 8261.
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on customs and excise are 'a comprehensive basis' for the reform of

customs and excise legislation.™

3.7.8 In relation to the current reference on the Designs Act, the
Intellectual Property Committee of the Law Couneil of Australia praised
the Commission's work as competent and professional.'™ In particular
the Law Council mentioned the conduct of the inquiry, including the
research and office support available, its mode of public consultations
and the use the Commission makes of its outside consuitants. The Law
Council qualified its praise because it will still be some time before the
work is completed and it feels that the Commission should have taken a
more positive role in identifying the priority of the various issues at the
outset. It concluded however, that the discussion paper ‘provided a solid

foundation for further inquiry and discussion'.!™ These comments

were endorsed by the Australian Copyright Council.'?

B. Criticism

3.7.9 Considerably less evidence contains criticisms of the Commission.
The criticisms have focussed on three references: product lHability,
personal property securities and collective investments. A common
feature of these references is that they are in areas of business and
commercial law. It should be noted that they are only three of 22 reports

identified by the Commission as having a direct commereial impact.'®

3.7.16 The most ardent eritic was the Business Council of Australia
(BCA), which called for the abelition of the Commission. Its fall back

position was for a considerably modified membership structure with

99 ACS, Submissions, p. 8227.

100 Law Council of Australia, Submissions, p. 5208,

101 ibid., p. 5208.

102 Australian Copyright Council, Submissions, p. 5499.
103 8. Tongue, Transcript, p. 278.
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greater emphasis on economic expertise.’™ Tt based its proposals
largely on its experiences with the Commission in the product liability
inquiry'®®, although it also criticised the Commission for taking too
long to produce a discussion paper for the current trade practices

inquiry%,

Produoct Liability

3.7.11 With regard to the product liability inquiry Mr Robert Gardini
said the Commission did not consult effectively'®”, and Mr Clive Speed
said the Commission failed to consider the cost implications of its
proposals and did not take account of international developmentsi®.
Mr Speed also felt the Commission had made up its mind that it wanted

a more radical approach to the law,'*

3.7.12 The Commission responded to this criticism by providing details
of its 'exhaustive public consultation process' and of an independent
economic analysis of the proposals.’'® Professor John Goldring, the
former commissioner who was in charge of the reference, also rejected

111

the criticisms. He felt the criticisms were made because the

Commission did not accept entirely the BCA's views, and considered that
the Commission had 'bent over backwards to obtain and to consider

properly the views of businesses on its proposals'.!!?

104 The membership structure including the BCA's suggestions iz discussed in
chapter 5.

105 BCA, Submissions, p. 8195.

106 C. Speed, Transcript, p. 93.

197 R. Gardini, Transcript, pp. 82-83.
108 C. Speed, Transcript, p. 75.

109 ibid., p. 81.

110 ALRC, Submissions, pp. 337-539.
111 J. Goldring, Submissions, p. 5259.
112 ihid.
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Personsal property securities
3.7.13 Two former consultants to the Commission on the personal
property securities reference, Professor Anthony Duggan and Mr Simon

Begg, referred to problems in that reference.’’® The problems were:

. premature formulation of proposals;

» the urge to be innovative;

s lack of skill in policy development and analysis; and
® unwillingness to engage outside assistance.

3.7.14 Professor Duggan felt that the Commission had failed to explain
why the approach adopted in Canada, and advocated by Canadian
consultants would not work in Australia.’'® He made some suggestions

about what the Commission might have done differently:

s appoint a commissioner in charge with expertise in the area;
» visit Canada to study its new system; and
® bring overseas experts to Australia for brainstorming. '’

3.7.15 The Queensland Law BReform Commission expressly endorsed the
comments of Professor Dugpgan and Mr Begpg. It considered that the
options for placement of the legislative provisions in legislation other

than the Corporations Law should have been more fully explored.'®

3.7.16 Mr Stephen Mason, a former commissioner, commented that the
policy recommended in the Commission report is essentially the same as

that given effect to in the United States Uniform Commercial Code,

3.7.17 Professor Ralph Simmonds argued' that in his experience

with this inquiry, the Commission appeared to be an effective body for

113 A, Duggan, Submissions, pp. 594-895 and 8. Begg, Submissions,
pp. S171-8178.

114 A. Duggan, Transcript, p. 150.

115  ibid,, pp. 151~152.

116 QLRC, Submissions, p. 5497,

117 R. Simmonds, Submissions, p. 810-511.
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activating consultative mechanisms. He thought that the Commission
might be able to make better use of external expertise, however, by sub-
contracting outside consultants, such as the Companies and Securities
Advisory Committee (CASAC). The resulting report could then be used

in the consultative process.

3.7.18 The Commission defended these criticisms by saying that it was
not able to resource the reference adequately thereby causing it to report
late. It agreed that more consultation could have taken place in the early
stages, although it points out that the later stages of work on the
reference saw significant achievements.!® It felt that many of
Professor Duggan's and Mr Begg's concerns were incorporated into the
Commission's recommendations. The Commission confirms that the form
of its solution was different from the approach adopted in Canada and
advocated by them. However, it argued that the differences resulted
because of the importance the Commission placed on domestic
circumstances including the mnational Corporations Law and the
complexity of the project, as an exercise to achieve uniformity

throughout all Australian States and Territories.'”

Collective investments

3.7.19 Mr Don Blyth argued that the final collective investments report
tlacked detailed analysis and made many general unsubstantiated
statements.'®® He also argued that the inquiry did not take sufficient
account of the views of business and market forces, and that the
Commission formed a view early in the process in favour of radical new
ideas and did not listen sufficiently to the views of consultants and that

the report was unduly influenced by the project manager.

118 ALRC, Submissions, p. $373.
119 ALRC, Submissions, pp. S373-5374.
126 Trustees Companies Association of Australia, Submissions, p. 8177,
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3.7.20 The Comumnission responded to these criticisms by saying that the
views and options for reform were fully considered by those working on
the inquiry. It felt that both reports from that inquiry 'have been
extremely well received in many quarters.’?! It argued that the final
views were formed only after extensive debate with the trustee and
finance industries, consumer groups, the public and others. It
acknowledged that the disappointment underlying Mr Blyth's comments
was understandable because one of the major recommendations was to

abolish the requirement that a trustee be appointed.’*?

3.721 Mr Robert Ferguson, a consultant to the inguiry, was in
agreement with these arguments of the Commission.!?® Mr Ferguson
stated that he did not perceive the Commission as favouring radical
ideas from an early stage and thought that the enthusiasm for a 'clean
sheet of paper mentality' had been tempered by the consultative

process, 12t

3.1.22 In summary, the Commission agreed there were some difficulties
in the conduct of the product liability and the personal property
securities inquiries which represent just two of its 47 substantive
references.'® [t acknowledges the importance of extensive consultation
to its work and argues that differences of opinion do not justify claims of
lack of consultation or of not listening. The Commission states that as a
direct result of these identified problems, it is attempting to enhance its
consultation process, including consulting more widely prior to the

release of discussion papers.

121 ALRC, Submissions, p. S374.

122 ibid.
123 R. Ferguson, Submissions, pp. S287-288.
124 ibid.

125 ALRC, Submisgions, pp. 3374-58375,
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C. Comments

3.723 The Committes acknowledges that there will usually be criticisms
when proposals for significant policy changes are made.
Recommendations may prescribe a course of action which will at times
offend certain interest groups. The point is, that procedures should
ensure each person is given a fair hearing and, the report should

objectively reflect the better approach.

3.7.24 The Committee considers that in the product liability and the
personal property securities inquiries, some of those consulted and those
making submissions developed the impression that there was no prospect
their views would be given appropriate weight. This may lead to a view
that the Commission is not completely objective and this is a view that

should be avoided at all costs.

3.7.25 The Committee accepts the importance of expert consultants to
the Commission and notes the need for the Commission to have a

flexible approach to consultants and the need to enhance its processes.

3.7.26 The Committee considers that the Commission's processes would
benefit from making available to persons who are neither members nor
staff, but who are nevertheless interested or involved in the work of the
Commission, guidelines on the processes that may be undertaken in the

course of a reference.

3.7.27 The Commission proposed, and the Attorney-General's
Department agreed, that the Aect be amended to include provisions
relating to the conduct of inquiries.'® The Commission relied on

provisions contained in the enabling legislation of other statutory

126 ALRC and Attorney-General's Department joint submission, Submissions,
p. 5513,
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authorities as a model for its proposal.’®’ Justice Evatt stated the
inclusion of such provisions in the Aet would give the Commission more

authority in conducting its proceedings.'?®

3.7.28 Although the Commission has propesed it should have a statutory
model of the way it conducts its inquiries, the Committee considers that
this might detract from the flexibility of the Commission's operations.
The Committee favours instead the provision of authority in the Act for
the Commission to provide guidelines in relation to the conduct of

inquiries as it sees fit.

3.7.29 The Committee considers these guidelines might be useful for
several purposes. They would provide information to those interested in
how the Commission conducts its inquiries and would be helpful in
identifying the issues of an inguiry. The Committee also considers that
they may be relied upon to set the tone of authority during the course of

public proceedings.

127 ALRC, Submissions, pp. S165-167.
128 E. Evatt, Transeript, pp. 483—484.
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3.8 Drafl legislation

3.8.1 Until recently the terms of reference given to the Commission
have usually required draft legislation to be included in the final
report.'® There is evidence that suggests that not only is such draft
legislation inefficient because it was rarely enacted, but that the
Commission's effectiveness was adversely affected because the
Commission was distracted from the policy by drafting legislation that

delayed the completion of reports.

3.8.2 The Committee found there were two basic questions to answer in

relation to draft legislation:

o whether draft legislation should be able to be prepared during the
term of & Commission inguiry; and

. when Bills are drafted for the Commission, who should draft

them.

3.8.3 Although these two qusestions are interrelated, the first will be
considered in this chapter and the second will be considered in chapter 8
because it is also an important issue when examining the relationship
between the Commission and the Office of Parliamentary Counsel
{OPQC).

3.8.4 The OPC has stated that the Commission has been distracted from
determining policy by focussing on the form of the draft legislation.'®
Similar statements were made in other submissions. Mr J. Drury
considered that in the review of customs and excise lag‘islation.some

issues were not explained in the report but were included in the draft

129 ALRC, Submissions, p. 315D,

130 OPC, Submissions, p. 5133. The other reasons the OPC raises against draft
legislation in Commission reports are considered in chapter 8 below.
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Bill, the drafting of which delayed the report.’®! Professor Duggan
argued that in the personal property securities inquiry the Commission
became locked into the position presented in its draft Bill and was

unreceptive to possible changes, '3

3.8.5 Against this evidence the CASAC commented that it did not find
that the Commission had been distracted from settling the policy in the
collective investments inquiry by becoming too focussed on drafting. In
that inquiry, drafting commenced at a late stage in the process ‘after the
general policy principles had been determined’.'®

3.8.6 Many more witnesses and submissions presented arguments that
the Commission should continue to include draft legislation with its
reports because the discipline of drafting helps to work out the detail of
proposals in a way no other process does.'*

3.8.7 Hon Xavier Connor expressed the case for ineluding draft
legislation in this way:

. .. it has occurred over and over again that the reduction of law reform
proposals to a legislative format has demonstrated inadequacies in the
proposals, 135

3.88  Others argued similarly, including Justice Kirby. Drafting
legislation was an important way of focussing attention, getting one's
thoughts clear, especially about the difficult issues. If draft legislation

were not included he considered that:

131 ACS, Submissions, p. 5233,
132 A. Duggan, Submissions, p. 894.
133 CASAC, Submissions, p. 8271,

134 X. Connor, Submissions, p. 8240, 8. Mason, Submissions, p. 5299; Attorney-
General's Department, Submissions, p. 3313; R. Sackville, Transcript, p. 287, T.
Robertson, Submissions, pp. 5292--8293.

135 X. Connor, Submnissions, p. 5240,
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. . . the notion of just coming up with generalities would be another step
backwards from the discipline that may ensure that proposals pass into
law. 138

3.89 Other witnesses told the Committee that the quality of the
Commission's reports is enhanced by having draft legislation
included. " Justice Evatt spoke in favour of including draft legislation:

I say that for a law reform commission to deliver high quality advice on
law reform policy and implementation, it must have draft legislation
attached to it, because the thing that distinguishes a law reform
comumission from any other agency, permanent or ad hoc, which gives
advice on legal policy, is the ability of the law reform commission to
show how its recommendations will convert inte implementable
legislation. 138

3.8.10 Others witnesses also told the Committee that legislation is
important because in the delivery of government policy that is what will
be read and used. Mr Harmer spoke to the Committee of the benefit of
having draft legislation in the insclvency report. He said that he had not
heard any criticism about what was intended:

I was assiduous to make certain as to why they had that view. They said

that it was because they were able to look at the legislative form of
. 139
1t.

Comments

3.811 Draft legislation might asccompany Commission reports when
either requested by the Atftorney-General or the Commission has
determined there is a need for it. In chapter 6, the Committee concludes
that while others may suggest references to the Attorney-General, the
Attorney-General alone should have the power to refer matters to the
Comimission. As discussed in that chapter, the Committee does not think
it is appropriate to limit in any way the terms of reference an Attorney-

(ieneral can give to the Commission.

136 M. Kirby, Transcript, pp. 187-188.
187 R. Harmer, Transcript, pp. 112-118.
138 Transcript, p. 246,

139 Transcript, p. 112.
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3.8.12 The Committee feels compelled to accept the weight of evidence
which argued that the process of drafting legislation helps to focus the
policy and ensure its development in a way that results in more complete
proposals. However, by the time the drafting takes place, the main policy
ghould be decided. The details may then be developed when the policy is
translated into draft legislation. The Committee also accepts that draft
legislation is an important practical tool of law reform because it reveals

the form of proposed policy changes.

3.8.13 Accordingly, the Committee considers that draft legislation

should be able to be prepared during the term of a Commission inquiry.
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3.9 Completing references on time

3.9.1 The ability of the Commission to complete its work on time affects
ite effectiveness. Although the issue of timeliness was raised in relation
to draft legislation it is a more genera! issue that is also affected by the
Commission's ability to estimate how long it needs to complete

references.

3.8.2 Professor Goldring has commented that the Commission once held
the view that 'it was better to be absolutely right than tc meet

deadlines'. 140

3.9.3 When the Commission has said it has not met a reporting date the
reasons advanced for this have been limited resources as well as a poor

estimate of how long the inquiry processes will take.'*!

3.8.4 The Attorney-General's Department believes that the record of the
Commission in completing references on time 'has been a matter of
concern to successive Attorneys-General 2 The Attorney-General's

Department believes this problem has been addressed by discussions

140 d. Goldring, Processes and problems of law veform', paper presented to the
Australasian Law Reform Agencies' Conferences, IHobart, September 31993,
Exhibit 1, p. 4.

141 ALRC, Submissions, p. 5156,
142 Attorney-General's Department, Submissions, p. S309.
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with the Commission. The Commission has undertaken to pay greater
attention to the initial advice provided to the Attorney-General about the
time it will require to complete that reference, having regard to other
outstanding work. It will also keep the Attorney-General informed of the
eauses for any delay which may require the extension of time or the re-

allocation of priorities amongst references.

3.9.5 The Commission has agreed that in a number of cases 'the
completion of drafting was delayed and the report was not completed

within the time required" '

3.9.6 Delay was also considered in the context of drafting. One former
full-time commissioner, Mr Stephen Mason, has stated that '[d]rafting
need not delay reports’, and cited the recent collective investments
project as a supporting example."** He further stated that the customs
and excise inquiry was delayed not because of drafting but rather
‘because the LRC consistently misestimated when both the report and
the draft legisiation would be ready’.

3.9.7 As referred above, the Commission has accepted that it has not
estimated accurately. To help overcome this problem, the Commission
proposed that Mr Greenwell's proposal® that a feasibility study be
undertaken on some references be adopted. This proposal was agreed to

by the Attorney-General's Department.*®

3.8.8 The Commission's proposal is that where a reference is likely to be
long and involved, a feasibility study should be carried out jointly by the
agency responsible for administering the legislation and the Commission.

The study should:

143 ALRC, Submissions, p. 8155,
144 5. Mason, Submissions, p. 5300.
145 J. Greenwell, Submissions, pp. $243-5244.

146 ALRC and Attorney-General's Department joint submission, Submissions,
p. 5510,
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s identify the primary issues;

. determine the allocation of resources;

s estimate the amount of time needed to complete the reference;

° settle the terms of reference;

s develop a protocol regulating the relationship between the

Commission and the administering ageney; and
e diseuss the Commission's role in the implementation process.
The reference should be provisional until the Attorney-General accepts

the study and approves the reference. '’

Comments

398 The Committee notes Mr Skehill's satisfaction with discussions he
has recently had with the Commission about its ability to complete
references by set dates. The Committee considers that a delay in
reporting is undesirable as it detracts from the overall quality of the
affected report. Furthermore, the failure to deliver reports on time
adversely affects the reputation of the Commission is an impediment to
it's effectiveness. The Committee also considers that a lack of

explanation about delays is unacceptable.

3.9.10 The Committee acknowledges that estimating the time required
to complete a reference is not a simple issue. It sees little merit in
recommending that feasibility studies, such as those contemplated by the
joint proposal of the Commission and the Attorney-General's
Department, be carried out. They will add a new delay to the
Commission's processes. The Committee believes that regular
consultation between the Commission and the Attorney-General is the

most important way to ensure the successful completion of an inquiry in

147 ALRC, Submissions, p. 5368.
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terms of both setting an acceptable deadline and meeting it once it is

sot. 14

3.9.11 The Committee also considers it is necessary to impose a greater

time discipline on the Commission.

2.10 Resources of the Commission

3.10.1 The Commission argues that iis resource level also affects its
ability to meet deadlines. It describes the number of staff and the size of

its budget as small, and claims it must juggle resources, continually

148 The issue of consultation between the Commission and the Attorney-General is
discussed more fully in chapter 8.
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reassign staff and transfer resources from one project to the next to meet
deadlines.'® It further claims that:

[i]n many cases the Commission is able to complete its references within
the designated time only because iis staff are prepared to work long
hours to achieve the necessary results. However, this has undesirable
consequences. It is an unfair imposition on them and can result in staff
fatigue, low morale and inefficiencies. %%

3.10.2 Mr Skehill considers the Commission to be well resourced by
comparison to other similar bodies.!®! He stated that resource needs
are always diseussed with the Commission before recommending to the
Attorney-General that a particular reference be given to the Commission.
Alternatively, where the Commission has sought references itself or
references have been initiated within government, the resource needs of

the Commission have been addressed prior to the reference being given.

Comments

3.10.3 The Committee notes that the Commission's output will depend
on the resources provided to it. The Committee considers that in order
for the Commission to maintain the quality and quantity of its output,
the government should ensure that the Commission has the resources
necessary to support the current relative base level of work. This fact
underscores the importance of having regular consultation between the

Commission and the Attorney-General.'®

3.10.4 The Committee notes that the Commission's budget is comparable

with the budgets of other Commonwealth Law Reform Agencies,!®

149 ALRC, Submissions, pp. 5153-5154.
150 ALRC, Submissions, p. 8154,
151 Attorney-General's Department, Submissions, p. 3310.

152 The issue of consultation between the Commission and the Attorney-General is
discussed in chapter 8.

153 ALRC, Submissions, p. S462.
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Chapter 4

The role and function of the Commission

In this chapter the Committee examines the permanent and separate
nature of the Commission and the alternatives to a permanent and
separate law reform commission. The Committee considers that the
current role and functions of the Commission are appropridte. The
independent nature of the Commission is founded in the independent
management and operations of the Comimission in performing its work.
Without a national law reform commission there would be a fragmented
approach to law reform which the Committee feels would create the
Impression of an unsystematic development of the law in Australia.

4.1 Appropriate role and function of the national law reform commission

4.1.1 The Commission is in the first instance a national body, whose
role is to provide legal policy advice on law reform to the federal
Attorney-General. The evidence indicates that there is a continuing need

for a national law reform commission.

4.1.2 Mr Stephen Mason, a former full-time commissioner, argued that
the government should expect from the Commission 'more than just
vague proposals, an account of public input, a rehearsing of previous
work or a text book on the law in the relevant area’.™ He argued that
the Commission should provide 'detailed and substantive analysis and
solutions to real problems', and that it should build a consensus for

those solutions'

4.1.3 The FLC argued that the Commission should have a public profile

and be the focus of public debate on major legal issues.'®®

154 S. Mason, Submissions, p. S298.
155 FLC, Submissions, p. $104.
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4.1.4 The Commission argues that it should continue to operate as a
comprehensive and general law reform agency. It should not be
amalgamated with other specialised or ad hoc agencies, and argues that

amalgamation is a limitation on the sources of law reform advice %6

415 Mr Don Blyth spoke about the frustrations, of the trusiee
industry, because of the lack of uniformity in state laws.’® He felt the
Commission might be able to do work in those areas of the law because

it could help to overcome some of the individual state interests.

4.16 Professor David Weisbrot thought the Commission was uniquely
capable of dealing with uniformity or model legislation.'® He
recognised a need for greater uniformity based on his knowledge of some
companies, in the context of privatisation, that have paid millions of
dollars in legal expenses to find out what the laws are in every state and

territory.

Comments

4.1.7 One important feature of the Commission is that it has a statutory
responsibility to undertake its functions with a view to the 'systematic
development of the law'. Each reference the Commission receives should
be approached as a review of a specific area of law in the context of the
broader Australian body of law. It is not limited to only working within

the established structure.

4.1.8 There were few suggestions for changes to the Commission's role
or functions contained in sections 6 and 7 of the Act. The Committee
accepts the current role and functions of the Commission and considers

they are still relevant in Australia today.

156 ALRC, Submissions, pp. 8341-342.
157 D. Blyth, Transcript, pp. 126-127.
158 Transcript, pp. 356—-357.
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4.1.9 There are two amendmenis that the Commitiee considers should
he made to the statutory functions of the Commission, and these relate

te the Commission's character as a national law reform commission.

A. Complementary laws of the Commonwealth, Territories and States

4.1.10 One of the functions of the Commission that section 6 sets out is:

(d} to consider proposals for uniformity between laws of the Territories
and laws of the States.

4.1.11 The Committee considers that it would be appropriate to amend
the Act to also provide the Commission with a function to consider
proposals for the complementarity of laws of the Commonwealth on the

one hand and of the territories and states on the other.

4.1.12 In recent years complementary laws have commenced in each
Australian jurisdiction. The Committee feels that it is an important
development that should be given recognition in the statutory functions
of the Commission. As a national law reform commission it would be
appropriate for the Commission fo have the power to be given a

reference relating to such laws or proposed laws.

territories and statos on the other.

B. Awustralia’s internationa! treaty obligations
4.1.13 Under section 7 of the Act the Commission is required {o ensure
that the laws it reviews and the proposals it considers do not trespass

unduly on personal rights and liberties and do not unduly make the
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rights and liberties of citizens dependent upon administrative rather
than judicial decisions. It must also ensure that, as far as practicable,
such laws and proposals are consistent with the Articles of the

International Covenant on Civil and Political Rights.

4.1.14 The Commission proposed, and the Attorney-General's
Department agreed, that section 7 be amended sc that the Commission is
required to ensure that its reports and recommendations are consistent

with all of Australia's international treaty obligations.'™

4.1.16 The Commission's proposal recognised that Australia is now
party to a number of other international human rights instruments
including the International Covenant on Economie, Social and Cultural
Rights. It is also party to many trade and environment related

treaties.'°

Comments

41,16 The Committee notes that this is a more complex issue than
either the Commission or the Aftorney-General's Depariment
acknowledged in their proposals. It is essential that the Commission
consider all Australia's international treaty obligations in the
performance of its funetions. Furthermore, the consideration should be
evaluative and critical, rather than merely ensuring that existing laws
and law reform proposals are consistent with international obligations.
Such a consideration might reveal inconsistencies. The Commission
should also be able to make recommendations about Australia's status in

relation to current treaty obligations.

159 ALRC and Attorney-General's Department joint submission, Submissions,
p. 5514,

160 ALRC, Submissions, p. 8170.
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datwn s R P .

Tha Committee recommends that the

4.2 A separate and permanent law reform agency

4.2.1 The Commission is part of the executive arm of government even
though it is not part of the Attorney-General's Department or any other
department of government. As a statutory authority it is a separate and

permanent agency.

422 The statutory nature of a law reform agency does not of course
preclude it being abolished. An Act of Parliament can be amended by a
subsequent Aect of Parliament. The Committee notes that in 1993 both
the Canadian Law Reform Commission and the Vietorian Law Reform

Commission were dissolved, %!

4.2.3 The independence and objectivity of the Commission derives partly
from its statutory nature and partly because its operations are not
subject to formal external direction. Although the Attorney-General gives
the Commmission its terms of reference, neither the Attorney-General nor
the Attorney-General's Department directs the Commission's operations

or the Commission's findings in its reports.

161 J. Goldring, Processes and problems of law reform’, paper presented to the
Australasian Law Reform Agencies' Conferences, Hobart, September 1993,
Exhibit 1, p. 1.
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4.2.4 The evidence revealed a general community perception that the
Commission was independent and that this independence was important
to the operations of the Commission. Mr Blyth commented that the
commercial community considers the Commission to be
independent.’® The Australian Customs Service (ACS) argued that the
permanent and independent character of the Commission was important
to the way in which the customs and excise review was perceived within

the ACS and industry.'®

42,5 Only three submissions have called for the Commission's abolition
or have strongly challenged whether it should continue.!®® The BCA
claimed that bodies like CASAC and the CLRC ‘substantially reduced the
public benefit of a permanent and separate law reform commission’'®®
Mr John Coombs considered the Commission to be an expensive luxury
whose continuation might be difficult to justify.'® Mr Matthews
considered that the Commission's functions could be carried out by a
parliamentary committee’®.  These submissions represent a small
proportion of the overall evidence provided to the Committee which was

resoundingly in favour of the continued operation of the Commission as

a separate and permanent national iaw reform commission.

Comments
4.26 The Committee considers that the separate and permanent nature
of the Commission as a statutory authority supports its independent

character.

162 Transcript, p. 124.
163 ACS, Submissions, p. 5230.

164 L. Matthews, Submissions, p. 890; BCA, Submissions p. 5194 and New South
Wales Bar Association, Submissions, p. S216.

166 Submissions, p. 5194

166 New South Wales Bar Association, Submissions, p. 5216, It should be noted
however, that several witnesses told the Committee that this submission did not
have the support of members: for example, T. Robertson, Transcript, p. 343.

167 L. Matthews, Submissions, p. 390,
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4%  Alternatives lo a permanent and separate law reform agency

4.83.1 Other possible sources of advice on law reform are:

s subject specialist advisory bodies;

o special purpose ad hoc committees and Royal Commissions;
. government departments;

o parliamentary committees; and

. contracted consuliants.

4.3.2 Evidence before the Committee highlighted the limitations of these

other sources of advice on law reform.

4.3.3 DSpecialist bodies such as the Family Law Council (FLC), the
Administrative Review Council (ARC) and the Companies and Securities
Advisory Committee (CASAC) are limited to a relatively narrow subject
area. These bodies are experts in their field and are therefore a valuable
gsource of advice for government. This single subject focus was at the
same time Hmiting and meant that specialist bodies were not well suited
to undertake comparative assessments or broader based inquiries.'®

While relatively narrow terms of reference may be an appropriate
approach for solving problems within a subject area, they are not

necessarily conducive to a systematic development of the law.!®®

434 Ad hoc committees operating before the Commission was
established were criticised for lacking resources for research and for the
examination of submissions from interest groups.'” The Commission
says that in relation to ad hoc commitiees generally, they are temporary
in nature and lack comprehensive methods of wide consultation.'™!

Professor Weisbrot said that despite having good people on such

168 FLC, Submissions, p. S106.

169 ALRC, Submissions, p. 5341.

170 Australia, Senate 1973, Debates, vol. § 57 p. 1347.
171 ALRC, Submissions, p. S341.
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committees, the part-time nature of members means it is difficult to give

the inquiry strong direction.'”

4.3.50 Government departments are subject to the pressures of program

delivery and immediate day to day policy development.!™

43.6 The Committee does not agree that parliamentary committees are
better suited to undertake law reform than a specialist independent

commission. There are several reasons for this.

4.3.7 One feature of parliamentary committees is that they are by their
nature more closely tied to the political process and their reports will
reflect those more direct political concerns. This may lead to piecemeal

changes to legislation when what is required often ig an overhaul.

4.3.8 Because of the pressure of time, lack of resources and lack of
direct access to expertise, parliamentary committees cannot undertake
the fype of work the Commission undertakes. Furthermore, projects will
at times be adversely affected by the calling of elections. As one witness
observed, the benefit of a permanent and separate law reform
commission over other forms of review bodies, is that the Commission

has the comparative luxury of a number of years of looking ahead.'™

4.3.9 Some evidence proposed contracting out as a means of undertaking
law reform projects.'™ While contracting out may be appropriate for
obtaining an expert opinion, it is not appropriate for conducting a

complex review requiring wide consultation with the community.

172 D. Weisbrot, Transcript, p. 347.

173 R. Simmonds, Subntissions, p. S9.

174 R. Harmer, Transcript, p. 108.

175 For example, R. Simmonds, Submissions, p. S11.
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4.4 Benefits of a permanent and separate law reform comission

4.4.1 Most submissions commented favourably on the permanent nature
and independent status of the Commission. As a permanent body the
Commission is able to undertake a project whether short or long term.
As an agency dedicated to law reform the Commission has a separate

resource base.

442 This independent status enhanced the integrity of the advice
provided. The Commission can provide genuine policy alternatives as the
bureaucratic and political perspectives are largely introduced after the
advice is given. The Commission is seen as a source of independent
information, research and ideas in part because it operates in the public
domain and is not bound by the usual public service requirements for

secrecy. '’

4,43 Professors Chesterman, Graycar and Zdenkowski point out!™”
that a permanent commission avoids the start up costs and delays that

would be associated with an ad hoc committee.

444 The Commission is not limited to providing advice on only a
particular aspect of the law. It works in a wide range of subject areas
including access to justice and legal aspects of social justice, operation of
the legal system, science, economic regulations and business and

commercial law.}™

4.45 The references have required a multidisciplinary approach and
wider consultation than would be necessary if only the technical legal

rules were at issue. As the Commission is a specialist law reform body

176 D. Weisbrot, Transcript, p. 361.
177 M. Chesterman, R. Graycar and G. Zdenkowski, Submissions, p. S211.
178 ALRC, Submissions, p. S354.
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the legal pelicy is considered in a context of reform by a body that can

take a consistent approach to the development of the law.

446 One more apparent advantage of a permanent law reform
commission is that the people who worked on reports may still be

available when its reports are being considered.

447 A permanent law reform commission has the infrastructure to
access specialists and others. It holds and accesses expertise so that it is

well placed to represent the views of particular segments.

4.4.8 The QLRC argued compellingly in favour of a permanent and
separate law reform commission.!” It started from the premise that
law reform is rarely a simple technical change but involves more complex
issues of socio economic policy. As an independent body, a separate law
reform commission is not associated with a particular interest group and
can present considered recommendations. Its independence enhances its

ability to consult with organisations and individuals.

449 The QLRC also argued that a permanent body can build up
expertise to carry out the slow development process of law reform.'®¢
Others do not have the time required for detailed research, extensive
consultation, complex analysis. Others have a piecemeal approach while
a permanent body fosters continuity and cohesion in development of

proposals.

Comments
4410 The Committee believes the Commission has a number of
important features. It is an independent body with a national focus. It

has an established methodology and has law reform experts on hand. As

179 QLRC, Submissions, p. $125.
180 QLRC, Submissions, p. S127.
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well, the Commission is aware of competing policy considerations
although it is not compelled to inject political considerations and can

focus on the systematic development of the law.

4.4.11 A body that is separate from the Attorney-General's Department
and other government agencies, is independent. It has the capacity to
develop comprehensive policy and is not distracted by routine policy
development and the capacity to encourage open consultation. An
advantage for the government in having a separate and permanent law
reform commission is that it can bring a medium to long term

perspective to issues and policies.

4.4.12 As z permanent body with a permanent administrative structure
it has a base from which to develop links with clients and other
organisations. Commission staff provide the members with research,

analysis, writing and adminisirative services,

4.4.13 'The Committee regards the Commission as an important source
of independent advice for the governmeni because of its capacity for
accessing expert and representative opinion. Its direct relationship with
the Attorney-General means it fulfils a need for advice to the Attornay-

General independent from that of the department and others.

4.4.14 ‘The Committee believes that there is considerabie goodwill in the
community towards the Commission. As an independent body the
Commission has the capacity to tap broader constituencies than those

traditionally accessed by the department or minister.

4.4.15 The Committee considers that the independence and ohjectivity of
the Commission is founded in part in its statutory nature, and in part in
the independent management and operations of the Commission. The
obiectivity of the Commission also derives from the wide consultation

that the Commission undertakes in each reference, as its independence
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derives in part from the democratic nature of its processes. The
Committee considers that together, the national character and the
independence of the Commission encourage a more systematic

development of the law in Australia.
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Chapter 5

Membership and organisation structures of the Commission

The Act provides for full-time and part-time commissioners who are
appointed by the (Governor-General by means of an instrument of
appointment which specifies terms and conditions. The Commitiee
congiders the ability and stature of comnissioners to be of the ufmost
Importance.

The full-time and part-time members of the Commission are the decision
makers on a reference. The Committee examined the membership
structure of the Commission and considered the desirable functions,
backgrounds and qualifications of full-time and part-time members. As
the members provide leadership and intellectual input to the
Commission, the membership of the Commission will determine how it
fulfils its role. The Committee considers that the current membership
structure Is appropriate to the Commission's role and functions. It also
agrees that within that structure the Commission should be able to
determine the most appropriate internal management arrangements for
references including the continuation of the practice that part-time
members be appointed to specific references on the basis of relevant
expertise. The Act does not distinguish between full-time and part-time
commissioners except for the special powers of the president. The
Committee believes the Act should be amended to reflect more accurately
the practicalities of part-time work.

The Act requires the Commission to include members who satisfy certain
requirements. While the pool from which Commissioners are to be
appointed includes persons who have been enrolled as legal practitioners
of the High Court or a Supreme Court for at least five years, there is no
requirement that the Commission include an experienced legal
practitioner. The Committee found that there is a need for the
Commission to seek to ensure that experienced legal practitioners are
represented in the membership of the Commission.

8.1 The decision makers — full-time and part-time members

5.1.1 The ability, stature and expertise of the members, both full-time
and part-time, are the vital elements in the success or otherwise of the
Commission. This has been recognised throughout the evidence. Even

though it may appear to be stating the cbvious, the Commitiee wishes to
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place on the record its view that the most able from both the legal
profession and the wider community should be appointed as
commissioners and that all such appointees should be widely accepted as

objective contributors to the processes of law reform.

5.1.2 TFull-time members in particular give the organisation a culture.
They are the repository of knowledge on legal matters as well as of the
corporate experience of the Commission. If they are collegiate,
cooperative and erudite, the results will be evident in the high gquality

reports of the Commission.

5.1.3 Professor Simmonds commented on the importance of
commissioners' interests and experience. He considered that the
Commission must have members who have expertise and interests in
development of the legal system, though not all members need be
lawyers or even legally trained.’® Justice Murray Wilcox argued that
the quality of the Commission's reports is attributable to its suceess in

harnessing the ‘public spirit of outstanding people'.’8?

5.1.4 The membership structure of the Commission is determined in
accordance with the Aet, in particular, sections 12 and 15. The
Commission is to consist of a full-time president, and four or more other
members, each of whom is either full-time or pari-time. One member
may be a deputy presideni, who can be either full-time or part-time. All
members are appointed by the Governor-General and the instrument of
appointment specifies the terms and conditions of each member

including the term of the appointment (up to seven years).

181 R. Simmonds, Submissions, p. 39,
0182 M. Wilcox, Submissions, p. $220.
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A. President and deputy president
5.1.5 A president who is also the holder of & judicial office may perform
the duties of that office, and indeed the four previous chairmen and

presidents have been judges or retired judges.’®

5.1.6 The president's statutory powers include:

° the power to appoint employees with the approval of the Atiorney-
General, and to determine their terms and conditions™;

° the power to engage consultants wi.th the approval of the
Attorney-General, and to determine their terms and

conditions*®;

186

. the power to constitute divisions of the Commission™; and

® the power to convene meetings of the Commission as necessary for

the efficient conduet of its work.'®

5.1.7 The deputy presiden: may exercise the powers of the president
during a vacancy in the office of president or when the president is not

available. !9

B. Other members

5.1.8 The Act does not distinguish between the role and functions of the
other full-time and part-time members. Under the Act, all members have
equal status in the decision-making process. The Commission presently
has two full-time members, the deputy president and a commissioner,
and 11 part-time commissioners. Figure 2 illustrates the Commission's

current organisation structure.

183 ALRC, Submissions, p. S68.
184 Section 22 of the Act.
185 Section 23 of the Act.
186 Section 27 of the Act.
187 Section 20 of the Act.
188 Section 15 of the Act.
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Figure 2.

Current organisation chart of the Law Reform Commission

LAW REFORM COMMISSION

President
Deputy President

Commissioners:
Full-time
Part-time

—— Policy Branches — Corporate
Services
Branch
Branch A Branch B Branch C

Project Project Project Secretary
Manager Manager Manager
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5.1.9 Justice Williams stated some general principles that the QLRC saw
as important to the membership structure of the Commission. Successful
law reform requires full-time commitment from some members. There is
value in part-time membership because their diversity of qualifications
and experience means they bring different perspectives to the work of

the Commission.?®®

52 Managing the work

52.1 Prior to 1991, a reference was managed by an individual
commissioner, either full-time or part-time. This person was the
commissioner in charge and took primary responsibility for the
management and carriage of a reference. The former Secretary and
Director of Research, had responasibility for corporate services as well as

a significant policy role.’*

522 Since 1991 references have been managed by project
managers.””* Full-time members sit on all divisions and part-time
members participate in one or two references.'” The Commission
argues that this structure promotes efficiency as it permits the full-time
and part-time commissioners to give strategic direction and policy
overview to references rather than being involved with administrative

management.'®

528  The policy reform work of the Commission is divided
administratively inte three branches. Each of these branches works on 2

different projects and is headed by a project manager, who is a Senior

189 QLRC, Submissions, p. $128.
180 ALRC, Submissions, p. 8347.
191 ALRC, Submissions, p. 5155,
192 ALRC, Submissions, p. 8347,
193 ALRC, Submissions, pp. S347-5352.
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Executive Service Band 1.1 A project manager has responsibility for

day-to-day management of references and project staff.'®

524 Branch A is responsible for the equality before the law!¥, and

the trade practices’™’

references. Branch B is responsible for the
reference concerning the review of all service delivery legislation
administered by the federal Department of Human Services and
Health!®, Branch C is responsible for the Designs Act 1906'%, and

29 references.

intractable access cases in the Family Cour
525 Bupport services are provided by a fourth branch, Corporate
Services Branch, which is headed by the Secretary who is also a Senior
Executive Band 1.*? As the name of the branch suggests this branch
provides finance services, personnel and office services, information

technology services, library services, and information and media liaison.

Comments

5.2.6 The Committee is concerned about two aspects of the
Commission’s current structure that are both related to the management
of references. The first is that the Act does not distinguish between the
full-time and part-time members. The second is the current

organisational structure.

194 ALRC, Submissions, pp. S30—831.
195 ALRC, Submissions, p. 8347.

196 ALRC, Submissions, p. 561.

197 ibid., p. 564.

198 ibid,. pp. 562—863.

159 ibid., p. 8560,

200 FLC, Submissions, p. 3122-5123.
201 ALRC, Submissions, p. S31.
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53 A revised mapagement structure

53.1 A group of three professors from the University of New South
Wales Law School al! of whom have had experience as commissioners,
distinguished between the overall responsibility for a reference on the
one hand and financial and administrative management on the
other.?® Professors Chesterman, Graycar and Zdenkowski suggested
that either a full-time commissioner or the staff project manager should
be responsible for the financial and administrative management of a
reference.?®® They argued that part-time commissioners should not
assume either of these functions. The Commission and the Attorney-
General's Department agreed with the thrust of this proposal to the
extent that part-time commissioners should not assume financial and

administrative management.?*

5.3.2 In relation to the overall direction of a reference Professor
Chesterman et al suggested that only fulltime, and not part-time,
commissioners should have this responsibility, In rejecting this suggested
limitation on the role of part-time commissioners, the Commission felt
that it might adversely affeet part-time commissioners' proprietorial
commitment to a project.”® The Commission proposed, and the
Attorney-General's Department agreed, that the Commission should be
able to determine the most appropriate internal management

arrangements for references 2%

5.3.3 Professor Goldring, a former commissioner, has written that part-

time members with outside commitments to practice or an academic

202 M. Chesterman, R. Graycar and G. Zdenkowski, Submissions, p. $S213-5214.
203 ibid., Submissions, p. 5214.

204 ALRC and Attorney-General's Department joint submission, Submissions,
Pp- S507-S508.

205 ALRC, Submissions, p. 8352.

206 ALRC and Attorney-Generals Department joint submission, Submissions,
p. S501L.
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career would lack the time necessary to reflect thoroughly upon the
existing law and the possibilities for changes in law, policy or both.2"
Similarly, Professor Weisbrot felt that where only part-time members are
involved,

. . . those references are almost inevitably consigned to the backburner
because there iz not anyone who has got that ongoing commitment to

drive it forward 208

5.3.4 Mr Blyth surmised that the resal' role for part-time commissioners
is on specific references where they have a degree of expertise in the
particular field.?” Professor Duggan said that in the personal property
securities inguiry, the Commission made a mistake in not appointing a

commissioner with appropriate expertise to run the reference.?”

Comments

535  The Commitiee recognises that all commissioners provide
leadership and intellectual input to an inguiry. However, the role of full-
time ecommissioners will almost always be dominant, because of the

practical limitations imposed by part-time work.

5.36 As the Act does not distinguish between the responsibilities of full-
time and part-time members, it therefore imposes respousibility for
financial and administrative matters on paritime members, The Act
should restrict this obligation to full-time members. The Committee
considers that there should be relief for part-time members from

responsgibility for financial and adminigtrative matters.

5.3.7 The Committee does not wish to detract from the Commission's

flexibility to allocate its resources to achieve the best outcome for each

207 4. Goldring, Processes and problems of law reform', paper presented to the
Australasian Law Reform Agencies’ Conferences, Hobart, September 1993,
Exhibit I, p. 7.

208 D. Weisbrot, Transcript, p. 348,
209 Trustee Companies Assoclation of Australia, Transeript, p. 125
210 A. Duggan, Transcript, p. 151,
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reference. However it considers that the Act should be amended to

distinguish between full-time and part-time members.

5.3.8 The Committee recognises that there is a wide variation in the
involvement of part-time members in the work of the Commission, In
view of this, the Committee believes it is appropriate for the president to
continue to be able to select any member of the Commission as the
manager of the overal]l policy direction of a reference. The Committee
considers that a part-time member should only be selected when that
member has indicated that he or she will be available to provide the
necessary level of involvement and direction in the reference. An agreed
commitment from part-time members is a matter of resource planning
and management and is vital to the effective operation of the

Commission.
5.3.9 The task of overall responsibility for an inquiry should usually be

the role of full-time commissioners, This recognises the reality that day

to day direction of a reference is left to them.
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5.3.10 The Committee considers it is important for the Commission to
have firm control and direction over a reference. The current
organisational structure of the Commission seems unwieldy as the
president must deal with four senior executive service officers. The
Committee considers it would be more practical if there were one sentor
executive service officer as the central coordinator and supervisor of both
the policy reform work and corporate services. The president would have
less need to spend time on administrative work and project managers

would be able to concentrate on policy and legal research.

5.3.11 The Committee recognises that in any fleld of endeavour
particular individuals may achieve differently and have different
personalities and talents. It appears to the Commitiee that the
organisational structure has evolved because of the interests and talents
of people who have worked in particular positions. The Committee feels

that this has not led to an efficient structure.

5.3.12 The Committee notes that there is currently no chief executive
officer position, formerly the Secretary and Director of Research. The
Committee congiders this to be a weakness in the current structure and
strongly favours the reinstatement of the position of Secretary and
Director of Research. Figure 3 iliustrates a possibie revised organisation

giructure for the Commission.
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Figure 3.

Revised organisation structure for the Law Reform Commission

LAW REFORM COMMISSION

President
Deputy President

Commissioners:
Full-time
Part-time

Secretary and Director
of Research and Services

Project Project Project Corporate Services
Manager Manager Manager Manager
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5.4 Backgrounds and gqualifications of members

A. Not only lawyers

54.1 The Act stipulates four groups of people from whom
commissioners are to be selected.?!! Three of the four have legally
based descriptions. They include judges, legal practitioners with at least
five years experience and those with legal tertiary qualifications who
have been on the academic staff of a tertiary institution. All these groups
are referred to in this report as ‘lawyers' or people having 'legal
qualifications’. The fourth group must be suitable in the opinion of the
Governor-General. At present only two of the 13 members have
qualifications other than law.?’? The Commission acknowledges the
heed for the participation of non-lawyers, although it argues that full-
time members must be lawyers, presumably in all three categories, and
proposes that it should continue o include part-fime members who are

not legally qualified.?*?

542 The evidence contained many references to the value of a wider
community representation on the Commission. The Business Council of
Australia (BCA) argued that there was excessive legal representation and
that the current membership structure was not ‘conducive to the
development of law reform that has broad community support' ®* It
suggested there should be only three members of the Commission, ali
full-time. The president should have extensive experience in private
practice and the others should be an economist and & person with
exténsive policy development gxperience. Part-time commissioners should

be repiaced by external consultants.

211 Section 12 of the Act.

212 Professor Bettina Cass and Professor Peter Baume.
213 ALRC, Submissions, p. 8350.

214 - BCA, Submissions, pp. 5195-5196.
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5.4.3 Professor Goldring agreed that the economic evaluation of the
tmpact of existing laws and proposals for law reform is an important
factor.2’® He argued however that the policy process must be multi-

faceted.

5.4.4 The Commission rejects the BCA's suggestion that part-time
commissioners be replaced by external consultants.?® The Commission
argues that part-time commissioners are more impartial than consultants
and have responsibilities that consultants do not have such as the ability
to eonduet publie hearings. Their roles are complementary:

Part-time Commissioners perform an important statutory function and,
at the same time, offer a level of expertise at least equal to that
provided by consultants. Consultants have more freedom to express
their personal views without being constrained by the need to maintain
their independence or to be part of the collective decision making
process 217

54.5 The FLC suggested®® that some members of the Commission
should be non-lawyers and be more representative of the wider
community. The Queensland Bureau of Ethnic Affairs also proposed that
members should be drawn from all sectors in the community and include
non-legal areas concerned with human, social, welfare and educational

considerations. .

54.6 The Queensland Bureau of Ethnic Affairs also argued that

members should come from different states and territories.?!®

215 d. Goldring, Submissions, p. $260.

216 ALRC, Submissions, pp. S350-8351.

217 ALRC, Submissions, p. 8851,

218 FLC, Submissions, pp. 31038104,

219 Bureau of Kthnic Affairs, Submissions, p. 84.
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5.4.7 Hon Wayne Goss, the Premier of Queensiand, and Mr Sturt
Glacken each suggested that there should be representatives of the state

and territory law reform agencies on the Commission.?

5.4.8 The Commission responded that such ex officio membership may
make the size of the Commission 'unwieldy' and feels that part-time
members should continue to be appointed on the basis of their expertise
in a discipline relevant to a particular reference.?® The Commission
agrees there should be federal-state cooperation however, and suggests
this be done by establishing a law reform advisory committee whose

members should include, among other, heads of law reform agencies.

Comments
5.4.9 The Committee considers that the composition of the Commission
with members of various backgrounds and training, both legal and

otherwise provides a balance of opinion.

5.4.10 The Commitiee notes that in the early years of the Commission it
had a broad spread of members from across Australia, The Committee
considers that it is desirable that members come from as wide a
geographical spread as possible although it accepts that there should be
no formal requirement of membership based on state or tlerritory

representation.

5.4.11 The Committee considers that the Commission should continue to
be able to appoint part-time members to specific references on the basis
of relevant expertise. It notes with approval that there are at the time of
this inquiry two part-time members who are not legally qualified and

that they have been appointed because their expertise is related to

220 Premier of Queensland, Submissions, p. 8249 and S. Glacken, Submissions,
p-5253,

221 ALRC, Submissions, p. 5352,
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specific law reform projects. The Committee supports the appointment of

non-lawyer experts as part-time members of the Commission.

B. What sort of lawyers

5.4.12 Justice Murray Wileox proposed that the Commission's lawyer
membership be approximately half academics and half practitioners,
noting the different perspectives each group. has to contribute.??? This
mix should be reflected in each division and reference. Likewise Hon
Xavier Connor supported the need to have a mix of lawyers as
members®®, and the New South Wales Law Society expressed support
for the increased appointment of solicitor members because they could

bring knowledge and practical experience to the Commission®,

5.4.13 Mr Harmer said that over the years the status of the Commission
had declined, and that this made it harder to atiract the right peonle.
One reason he advanced for this was that to work for the Commission
was financially unattraetive, a particular problem in recent years because

of the economic recession.”®

5.4.14 Professor Goldring has commented that the Commission used to
attract leading solicitors, barristers and academics as members, and that
this is no longer the case® He considers that such a shift in the
composition of members diminishes the Commission's legitimacy and
effectiveness, He attributes the change, in part, to salaries that are

inadequate to attract the right people.

222 M. Wilcox, Submissions, p. 5220,

223 X. Connor, Submissions, p. 5240.

294 Law Society of New South Wales, Submissions, p. 812.
225 Transcript, p. 106.

228 Exhibit
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5.4.156 Other witnesses commented favourably on the Commission's
access to the specialist experience and knowledge of part-time
commissioners. This often involved sacrifices by both the person and

that person's employer or firm.

Comments

5416 The Committee notes that most members have been lawyers,
whether as practitioners, academics, or judges. Generally appointees to
the Commission have first reached a distinguished position in their
careers. The Committee considers that the reputation and background of

a commissioner affects the prestige of an inquiry and a report.

5.4.17 In general the Committee agrees with the view that there should
be a mix of practising and academic lawyers appointed to the
Commission and considers that government lawyers with relevant
expertise should be considered along with other practitioners. However,
the need to balance Commission membership should not be subsidiary to
the greater principle of the importance of the individual appointee's
qualities, reputation and expert knowledge. The Committee notes that
although the numbers of members are small, there is an itmbalance in
representation from the professions. There is currently a preponderance
of academic commissioners at the Commission. There is a need to retain
a direct avenue to practical knowledge about the subjects under review

through experienced legal practitioners having a role as members.

54,18 While consultants provide an intellectual input and access to
expertise of the professions, the need for access to practical knowledge is
not fully addressed through eonsultants because they are not directly

involved in the decision making processes.
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54.19 The Committee acknowledges that the initiative is up to an
individual to make himself or herself available to work at the
Commission. It considers that the success of the Commission depends on
its ability to harness the ialents of those persons with a capacity for
objective reasoning and consideration of views in the community. The
Committee also considers that the prestige of the Commission must be
sufficient to attract the lawyers and other members it needs to

successfully perform its funetions.
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