
11.1 Aboriginal and Torres Strait Islander youth is a group that received special
attention in the Royal Commission's Final Report. In addressing these issues the
Royal Commission dedicated Chapters 14 and 30 of the National Report1 to
Aboriginal and Torres Strait Islander youth. The Royal Commission identified poor
participation and achievement in education, low incomes, limited employment
opportunities, inadequate housing and poor health as factors impacting on the
disadvantaged position of young indigenous people.

11.2 The Royal Commission found that young indigenous people were over-
represented in their contact at all stages of the juvenile justice system. It also found
that this early contact with the system had a significant impact on young indigenous
people's future entry into the system.

11.3 The Royal Commission identified the negative influences of
institutionalisation and separation from families, the breakdown of family
relationships and community ties in Aboriginal and Torres Strait Islander society
all contributing to the devastating outcomes for indigenous youth. It was
emphasised that there was an urgent need to address the disadvantage faced by
young indigenous people. With the changing demographic structure of the
Aboriginal and Torres Strait Islander population, the Royal Commission was
concerned that, unless the disadvantages of young indigenous people were addressed,
more would come into contact with the criminal justice system leading to greater
numbers being incarcerated.

11.4 The Royal Commission stressed the need for governments and Aboriginal and
Torres Strait Islander organisations and communities to work together to devise
programs and strategies to minimise young indigenous Australians1 involvement in
the welfare and criminal justice system.

11.5 The Committee paid particular attention to a number of recommendations of
the Royal Commission concerning youth. Recommendations 62 and 234 to 245 are
specifically concerned with implementing change through the delivery of programs,
policy initiatives and legislative enactments to curtail the numbers of young
Aboriginal and Torres Strait Islander people entering the criminal justice system.
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11.6 Commissioner Johnston held grave fears for the future of young Aboriginal
and Torres Strait Islander people and the potentially disastrous repercussions if the
widespread problems facing them fail to be addressed,

11.7 In Recommendation 62, Commissioner Johnston stressed the:

urgent need for governments and Aboriginal organisations to
negotiate together to devise strategies designed to reduce the rate at
which Aboriginal juveniles are involved in the welfare and criminal
justice systems and, in particular, to reduce the rate at which
Aboriginal juveniles are separated from their families and communities,
whether by being declared to be in need of care, detained,, imprisoned
or otherwise?'

11.8 Unanimous support was given by all governments to Recommendation 62, in
the March 1992 Response by Governments to the Royal Commission Report3 The
Commonwealth Government's March 1992 response stated:

The Commonwealth will seek to implement a comprehensive national
Aboriginal and Torres Strait Islander Youth Strategy to assist local
communities to address youth issues. A key focus of the strategy will
be directed to reduce the rate at which Aboriginal juveniles are
involved in the welfare and criminal justice system. It will emphasise
the involvement of parents, elders and other community bodies in
planning and implementing local strategies.

The Commonwealth will also ensure agencies which administer
programs and services to Aboriginal and Torres Strait Islander youth
give priority to community needs, develop information and
communication systems to ensure local communities are fully informed
of programs and services, and develop their own plans in conjunction
with Aboriginal and Torres Strait Islander Commission (ATSIC)
Regional Councils taking account of local youth development plans.11

2 RCIADIC, Nations] Report, Vol 2, p 252

3 Aboriginal Deaths in Custody, Response by Governments to the Royal Commission, Vol 1,
March 1992, p211
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March, 1992, pp211-2



11.9 When this response was repeated in the 1992-93 Commonwealth
Implementation Annual Report,^ the words 'taking account of local youth
development plans' had been omitted. It is unclear why the words have not been
included except that the Committee notes that no reference is made in the response
to local youth development plans.

11.10 The Department of Employment, Education and Training (DEET) was the
lead agency responsible for implementing the Aboriginal and Torres Strait Islander
National Youth Strategy. The Committee is deeply concerned that the 1992-93
Commonwealth Implementation Annual Report failed to mention the progress of the
National Aboriginal and Torres Strait Islander Youth Strategy. It is the
Committee's understanding that the strategy has not been implemented.

11.11 The Commonwealth Government has failed to provide reasons why the
National Aboriginal and Torres Strait Islander Youth Strategy has not been
implemented. DEET stated that under the umbrella of the Commonwealth's Youth
Social Justice Strategy (YSJS), which commenced in the 1989 Budget, programs
were developed to assist young indigenous people. The YSJS was a mainstream
program, predating the Royal Commission, which comprised a comprehensive $100m
package of initiatives for disadvantaged young people. However, funding was
allocated for a four year period to address the issues of access by disadvantaged
young people to adequate income support, accommodation, health care, employment,
education and training. However, funding for the YSJS ceased in 1993.

11.12 Following an evaluation of the YSJS in 1991, young Aboriginal and Torres
Strait Islander people and juvenile offenders were identified as priority groups.6

The Committee suggests that the soundness of the YSJS was highly questionable if
it took 2 years of the 4 year program to identify Aboriginal and Torres Strait
Islander youth and juvenile offenders as priority groups amongst disadvantaged
youth.

11.13 Under the YSJS, a number of initiatives were implemented to assist young
Aboriginal and Torres Strait Islander people including:

the Disadvantaged Young People's Program;
the Youth Strategy Action Grants Program;
Youth Information and Access Pilot Programs;
the development of occupational information; and
a study on the provision of rural and remote services to youth.

Implementation of Commonwealth Government Responses to the Recommendation of the
Royal Commission into Aboriginal Deaths in Custody, First Annual Report, 1992-93, Vol 2,
p61
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11.14 The Committee did not conduct a full review of the programs under the YSJS.
However, while the YSJS may have been of some benefit to Aboriginal and Torres
Strait Islander youth, the Committee finds it is unacceptable that for bureaucratic
convenience, a mainstream program became the mechanism through which the
Commonwealth Government dealt with Recommendation 62, rather than developing
a National Aboriginal and Torres Strait Islander Youth Strategy.

11.15 The Aboriginal and Torres Strait Islander Social Justice Commissioner,
Michael Dodson, expressed concern on the implementation of Recommendation 62.
In his submission, Commissioner Dodson questioned the level of negotiation that
had taken place with Aboriginal organisations:

it is apparent that a number of strategies have been put in place
which migh t in som e way con trib u te to th e result sough t in
Recommendation 62

However:

it is not easy to get an overall picture of the impact of the
programs... There is little to indicate that Aboriginal organisations
have been involved in negotiation ... There is no evidence of any
positive outcomes of programs in actually reducing the rate of
involvement of Aboriginal youth in the welfare and criminal justice
systems, or in the reduction of the rate at which they are separated
from their families and communities.7

11.16 It is apparent to the Committee, that by failing to develop a comprehensive
National Aboriginal and Torres Strait Islander Youth Strategy in consultation with
indigenous organisations, the Commonwealth Government has demonstrated a lack
of commitment to this Recommendation,

The Committee recommends that:

Evidence, pS2290-2291



11.18 The ACT Government indicated in its Annual Implementation Report that it
strongly supported all initiatives to prevent separation of young Aboriginal and
Torres Strait Islander people from their families and to address young people's
special needs. A bail supervision scheme was conducted by the ACT Juvenile Justice
which prevents juvenile offenders from unnecessary detention.8

11.19 The Committee notes that the Australian Capital Territory had not detailed
the type of strategies that have been negotiated with Aboriginal and Torres Strait
Islander communities.

11.20 The Northern Territory Government reported that the main thrust of its
Juvenile Justice programs was to divert juvenile offenders from custody. Regional
and remote area resident juvenile justice officers provided a broad range of
community-based programs for offenders to minimise the need to separate
Aboriginal juveniles from their families and communities.9

11.21 There was no mention of the strategies implemented to assist young
indigenous people in welfare issues.

11.22 The Western Australian Government indicated that increased funding was
directed to the Youth and Community Program which was managed at the local level
through the Department for Community Development (DCD) District Offices.
Additional funds were primarily directed to the prevention of offending, and these
funds along with responsibility for young offenders were transferred to the Ministry
of Justice on 1 July l°

11.23 The Ministry of Justice was proposing to invite ATSIC Regional Councils to
nominate representatives to undertake a liaison/consultancy role to facilitate their
direct input into planning and program development at corporate, regional and local
levels.11

ACT Government Annual Implementation Report, p48

Northern Territory Annual Implementation Report, p31

Western Australia Annual Implementation Report, p61
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11.24 While the Western Australian Government report indicated a willingness to
undertake consultation with Aboriginal and Torres Strait Islander people in the
design and service delivery of programs, the Committee received a submission from
the Aboriginal Legal Service of Western Australia (ALS of WA) strongly questioning
whether the actions of the Western Australian Government were genuinely seeking
to bring about change in relation to indigenous juveniles.

11.25 The ALS of WA chronicled a number of key changes that have taken place in
Western Australia in the past two years impacting on young people:

the introduction of 'boot camps' targeting male offenders
between 16-21 years of age. Aboriginal males comprise 35% of
the target group and yet there has been no consultation with
Aboriginal organisations on the proposal;

the cessation of funding to the Lake Jasper Project which is a
non-government program established by Aboriginal people to
provide an alternative to custody for young Aboriginal offenders;

in January 1994, Operation Sweep, was implemented for a 10
week period which resulted in the apprehension and removal of
400 children by the Police from the streets in Perth. The great
majority of the children were apprehended under the welfare
provision of the Child Welfare Act for being in moral danger.
Rather than being taken home immediately (as required under
the Act) the children were taken in the backs of Police vans to
the Police Station where their parents had to collect them. In
some instances, children were charged with offences such as
disorderly conduct, resist arrest, assault of a public officer,
offences which may well have resulted from Police intervention
with otherwise law abiding young people;

the State Attorney-General has recently announced increased
penalties for assaults on Police Officers. The regularity with
which Aboriginal youth are charged and convicted of assault of
a public officer causes this ALS of WA to be alarmed at these
new measures. Often these charges escalate from interventions
by the Police in the lives of non-offending Aboriginal youth
through routine questioning and asking for names and
addresses; and

the use of imprisonment and remands in custody by Justices of
the Peace and magistrates for young offenders charged with
petrol sniffing under the by-laws of the Aboriginal Communities

12
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11.26 Further, the ALS of WA stated that there was still a lack of consultation with
Aboriginal people in the development of programs and policies in the criminal justice
area.13 In particular, the ALS of WA pointed out that the introduction of
sentencing legislation, the Crime (Serious and Repeat Offenders) Sentencing-Act was
undertaken without consultation with Aboriginal and Torres Strait Islander
communities and against the advice of sections of the community. The ALS of WA
said that proposed changes to the Bail Act and the Child Welfare Act had also been
introduced without consultation with Aboriginal communities and there was every
indication that these changes would impact predominantly on youth, leading to
increased numbers of young indigenous people being held in custody.14

11.27 The actions of the Western Australian Government reported by the ALS of
WA were very disturbing. Statistics provided by the AIC show that indigenous
juveniles are 48 times more likely to be in a Western Australian juvenile detention
centre than non-indigenous juveniles.15 The Committee questions the sincerity of
the Western Australian Government to make a genuine commitment to bring about
a reduction in the number of Aboriginal and Torres Strait Islander young people
entering the criminal justice system while it continues to support measures such as
'boot camps', implements programs such as 'Operation Sweep', and increases
penalties for assaulting police officers. The Committee fails to understand how
these actions will bring about the objectives of Recommendation 62 which sought to
reduce the numbers of Aboriginal and Torres Strait Islander young people coming
into contact with the welfare and criminal justice systems.

11.28 The Committee is highly critical of the lack of negotiation that should have
taken place with Aboriginals and Torres Strait Islanders with respect to legislation,
such as the Crime (Serious and Repeat Offenders) Sentencing Act, the Bail Act and
the Child Welfare Act It would appear that by ignoring the advice of sections of the
community which aired their concern over the introduction of the Sentencing Act,
the Government disregarded the opinions of the community and sought to entrench
its control over the lives of Aboriginal and Torres Strait Islander people.

11.29 The Committee finds the Western Australian Government's response cosmetic
and contrary to the intent of the Royal Commission. The response also failed to
detail how it would address the welfare issues and to what extent it had devised
strategies in negotiation with Aboriginal and Torres Strait Islander communities.
The cessation of funding to the Lake Jasper Project suggested that the Government
had little intention of supporting Aboriginal-devised and Aboriginal-controlled

Aboriginal Legal Service of Western Australia, Inc., Implementation of the Royal Commission
into Aboriginal Deaths in Custody, Fact Sheets on Juvenile Justice in Western Australia

14 Aboriginal Legal Service of Western Australia, Inc., Facts Sheets on Juvenile Justice in
Western Australia. Implementation of the Recommendations of the Royal Commission into
Aboriginal Deaths in Custody

Facts and Figures, Persons in Juvenile Corrective Institutions, Australian Institute of
Criminology, March 1993



programs. This indicated a poor attitude to self-determination for Aboriginal and
Torres Strait Islander people.

11.30 The Committee commends the ALS of WA for maintaining a close scrutiny
of the actions of the Western Australian Government by producing reports such as
Striving for Justice. This provided the public with an independent assessment of the
implementation of the Royal Commission recommendations and of the effects of
Government policies on indigenous people.

11.31 The New South Wales Government response detailed the range of projects
implemented by the Office of Juvenile Justice following a major conference in 1990,
involving staff from Aboriginal organisations and government departments. The
results of the conference provided the basis for the development of several
community-based projects co-ordinated by the Office of Juvenile Justice.16

11.32 The Committee notes that in late 1994, the New South Wales Government
released its White Paper, Breaking the Crime Cycle: New Directions for Juvenile
Justice in New South Wales. This statement of the Government's Policy on juvenile
justice announced several major initiatives, especially in relation to juvenile crime
prevention and community alternatives to court processing. The White Paper
included a section on Aboriginal and Torres Strait Islander young people and the
juvenile justice system.

11.33 The Committee noted from the White Paper, that the New South Wales
Government intended to undertake consultations with Aboriginal people,
communities and organisations on policing practices and policies and had increased
the employment of Aboriginal people within all levels of the Police Service and in
particular, in policy development and operational areas.17

11.34 The Committee noted that no information was provided in the response on
strategies devised in negotiation with Aboriginals and Torres Strait Islanders to
reduce the separation of indigenous youth from their families and their communities.

11.35 The Queensland Government response indicated that it had taken a two-
pronged approach in response to Recommendation 62. The Government had
implemented a Juvenile Crime Strategy which involved two major initiatives; the

16 NSW Annual Implementation Report, pp61-2

New South Wales Government, White Paper, Breaking the Crime Cycle, New Directions for
Juvenile Justice in NSW, p8



development of a crime prevention strategy and the introduction of legislation, the
Juvenile Justice Act 1992™

11.36 The Juvenile Justice Act 1992 provided an increased range of non-custodial
sentencing options for young offenders and is based on the Royal Commission
principles. It included the need to divert young people from the courts where
appropriate, the principle of detention as a last resort and the need to take account
of the cultural background of people who come in contact with the juvenile justice
system.19

11.37 The Department of Family Services and Aboriginal and Islander Affairs was
reviewing child protection policy and legislation with the intention of revising the
Child Placement Principle and incorporating the review recommendations into
proposed new child protection legislation.20

11.38 The Committee notes that the Aboriginal and Torres Strait Islander Overview
Committee had been supportive of the Juvenile Justice Act, 1992, commenting that
it substantially improves the manner in which juveniles are treated in the criminal
justice system.21

11.39 The South Australian Government was considering the recommendations of
a report by the Parliamentary Select Committee Review of the Juvenile Justice
System. The Select Committee made a number of recommendations relating to
consultation, crime prevention, policing, training, participation and
empowerment.22

11.40 A number of programs to prevent juveniles from entering the justice system
had been developed, such as the Country Aboriginal Youth Team, Youth Support
Groups and the setting up of the Shed Project. Separation of juveniles from their
families or communities was minimised by the Children's Protection Act, Family
Care Communities and Aboriginal Intensive Neighbourhood Care Program.

11.41 A diversity of legislative enactments, policy changes and program
implementations were outlined by state and territory governments in response to

Queensland Government Annual Implementation Report, Vol 3, pp66-7
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Recommendation 62. The degrees to which these responses met the requirements
of the Recommendation and were negotiated with Aboriginal organisations were
difficult to assess as the Committee did not conduct a review of the strategies and
programs nor did it receive substantial evidence or feedback from Aboriginal and
Torres Strait Islander organisations.

11.42 The need to negotiate with Aboriginal organisations on issues that will have
significant implications for Aboriginal people and, in particular, on their effects on
Aboriginal and Torres Strait Islander youth, is essential. Negotiation is necessary
to bridge the cultural differences between Aboriginal and Torres Strait Islander
people and non-indigenous people and to ensure that indigenous Australians gain
and retain control of their lives and their communities. Aboriginal and Torres Strait
Islander involvement in the formulation of legislative changes and policy issues
together with program design and delivery is crucial to their empowerment and self-
determination.

11.43 The Committee recommends that:

and Torres Strait Islander organisations and commtmities of the
appropriateness and effectiveness of programs implemented in

11.44 Recommendations 236 to 238 supported the need for negotiation between
governments and indigenous organisations to develop community-based and devised
programs and strategies to assist young Aboriginal and Torres Strait Islander
people. The recommendations promoted the need for adequate funding for
community-based programs and the employment and training of Aboriginal and
Torres Strait Islander people in the delivery of these programs and within the
criminal justice and welfare system generally. These Recommendations directly
relate to Recommendation 62.

That in the process of negotiating with Aboriginal communities and
organisations in the devising of Aboriginal youth progi*ams
governments should recognise that local community based and devised



strategies have the greatest prospect of success and this recognition
should be reflected in funding.24

^ at all levels of the juvenile welfare and justice systems there is a
need for the employment and training of Aboriginal people as youth
workers in roles such as recreation officers, welfare officers,
counsellors, probation and parole officers, and street workers in both
government and community organisations. Governments, after
consultation with appropriate Aboriginal organisations, should increase
funding in this area and pursue a more vigorous recruitment and
training strategy.25

That once programs and strategies for youth have been devised and
agreed, after negotiation between governments and appropriate
Aboriginal organisations and communities, governments should provide
resources for the employment and training of appropriate persons to
ensure that the programs and strategies are successfully implemented
at the local level. In making appointment of trainers preference should
be given to Aboriginal people with a proven record of being able to
relate to, and influence, young people even though such candidates
may not have academic qualifications.26

11.45 In the Commonwealth Government's 1992 response to Recommendation 236
it stated:

The Commonwealth recognises and acknowledges the importance of
local community-based and devised strategies. The Commonwealth
will seek to put in place an Aboriginal and Torres Strait Islander
Youth Strategy focusing on community-based plans through which
support will be provided for locally identified youth needs (see response
to Recommendations 62 and 237)^

11.46 The Commonwealth Government's 1992 response to Recommendation 237
stated:

2 4 RCIADIC, National Report, Vol 4, P177
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Under the proposed Aboriginal and Torres Strait Islander Youth
Strategy, the Commonwealth will examine funding to Aboriginal and
Torres Strait Islander organisations to employ community youth
workers and recreation officers to assist communities in the
implementation of youth programs.

Under the Public Service strategies, funded by the Commonwealth,
through the Department of Employment, Education and Training,
States and Territories will be asked to emphasise recruitment and
training of Aboriginal and Torres Strait Islander people in youth
program service areas.

It also indicated that funding would be provided to Aboriginal organisations to
establish supervised juvenile bail hostels with indigenous staff.28

11.47 The Commonwealth Government's 1992 response to Recommendation 238
stated:

Under the proposed Aboriginal and Torres Strait Islander Youth Strategy, the
Commonwealth will examine the employment and training of Aboriginal and
Torres Strait Islander people to deliver programs to Aboriginal and Torres
Strait Islander youth.29

11.48 The Committee reiterates that the responses, in the 1992-93 Commonwealth
Implementation Annual Report, to each of the recommendations makes no reference
to the Aboriginal and Torres Strait Islander Youth Strategy. The Committee noted
that the Strategy has not yet been developed.

11.49 The Commonwealth Implementation Annual Report for 1992-93 detailed the
initiatives implemented as part of the YSJS initiatives in conjunction with a number
of education, employment and training programs.

11.50 Youth-specific programs developed by ATSIC were also outlined including:

the Youth Bail Accommodation Program;
the Young Person's Sport and Recreation Development Program;
the Young Person's Development Program;
the Regional Development and Planning Program (formerly the Young
People's Employment Program /Inwork); and
the In-work Traineeship Program.

Response by Governments, Vol 3, pp905-6

Response by Governments, Vol 3, p910



11.51 The Committee did not conduct an extensive review of the programs that had
been implemented by DEET and ATSIC. Some general comments were made by
Aboriginal and Torres Strait Islander organisations on a number of ATSIC programs
and are mentioned below. A discussion on the Youth Bail Accommodation Program
is included under Recommendation 242.

11.52 The Young Person's Sport and Recreation Development Program provides
funding to state and territory governments to develop and promote sport and
recreation programs for young people. An allocation of $8.36 million over five years
has been provided. In partnership with the Australian Sports Commission, joint
responsibility agreements have been entered into with states and territories in
relation to co-funding arrangements, project objectives and procedures for evaluation
after two years program delivery.30 Thirty-eight Development Officers have been
employed around Australia to assist with the program.

11.53 Deaths in Custody funding has been provided to state and territory
governments to co-ordinate the delivery of the Young Person's Sport and Recreation
Program. Major concerns were raised by Aboriginal and Torres Strait Islander
organisations about the funding arrangements for the Program. Representatives
from one state co-ordinating body, the Victorian Aboriginal Youth, Sport and
Recreation Cooperative Limited, told the Committee that the organisation received
only $150,000 from ATSIC.31 The recurrent funds paid for two full-time staff and
one part-time officer, operational costs and the remainder of the allocation goes to
Sports Development Grant funding.32

11.54 The Committee was told that $310,000 was allocated from Deaths in Custody
funds to the Victorian Department of Sport, Recreation and Racing to employ five
Aboriginal field officers to work throughout the state on sport and recreation
programs.

11.55 The Victorian Co-operative commented that there was no guarantee that the
indigenous field officers employed through the State Government would provide
indigenous specific programs because they were under the direction of individual
local governments which determine which programs would be implemented at the
local community level.34 Although the Victorian Co-operative argued for
independence from local government control, the Committee believes that it is

Commonwealth Implementation Annual Report, Vol 2, p261
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important that indigenous people are represented in local government organisations
and can play a valuable role in bringing about changes to the delivery of programs
and local government policies. Greater presence in local government decision-
making processes will assist in breaking down the barriers between indigenous and
non-indigenous people, and ensure that indigenous views are placed before the local
government authorities.

11.56 In Yalata in South Australia, the Committee heard that the sports and
recreation program had made a positive impact in the community35, however,
ATSIC funding for the program had ceased, to the disappointment of the program
co-ordinators and to young people in the community. Further, because the
community had lost the funding for the sports and recreation program, other
programs which had sport and recreation components were also affected. The
Yalata community told the Committee that ATSIC failed to appreciate the
implications of cutting funds and the impact on the effective delivery of programs.

11.57 The Committee was told that although the Yalata community had sought
reasons for ceasing funds to the program, it had not received adequate answers from
ATSIC. The community believed that ATSIC had a responsibility to inform its
Regional Councillors why it had stopped the funds. The community reinforced the
view of the Royal Commission that community-based programs were the most
effective therefore should have had commensurate funding to continue the
program.36 The Committee believes that before ATSIC provides 'seeding' grants
to establish programs, ATSIC should negotiate with state and territory governments
to ensure that if the pilot program is successful, state and territory governments will
provide a commitment to fund the continuation of the program.

11.58 During the Committee's visit to New South Wales, it was told by Aboriginal
community organisations in Dubbo, that sport and recreation programs were not
filtering through to young indigenous people. The Committee was told that
difficulties were experienced in the delivery of the Young People's Sport and
Recreation Program because the region had only one liaison officer stationed at
Orange. The officer is expected to cover a wide area stretching from Dubbo to
Albury but remains within the Dubbo and Bourke region because of the 'tyranny of
distance1 experienced in servicing all the areas. Consequently, young people in
Wilcannia and surrounding areas, particularly the southern regions, cannot take
advantage of this program.37

Informal discussions, Yalata-Maralinga Health Service,

Informal discussions, Yalata Community Inc

3 7 Informal discussions, Dubbo-Ga Local Aboriginal Land Council, Western Aboriginal Legal
Service, Family Violence Education Aboriginal Corporation and Dubbo Aboriginal Medical Co-
operative



11.59 The Committee was told of delays in the Young Person's Sport and Recreation
program being implemented in New South Wales. Mr Gary Ella, Assistant State
Manager for ATSIC said that:

One of the reasons that it has been delayed in starting is because we
have been negotiating that the four Aboriginal sports development
officers, or recreation officers, who are going to be employed will
continue to be employed with the Department lof Sport, Recreation
and Racing] after the completion of the program. The program itself
has initially been funded for two years, and one of the delays has been
to make sure that we could get full-time employment afterwards, and
that the program could continue with funding from the state
Government

Mr Ella further explained:

The funds were released in June 1992 - so that was fairly late in the
financial year- they carried the funding over into 1993-94. At the
moment we have had four officers employed and the program, I guess,
has only started in May of this year.38

11.60 A submission from the Aboriginal Development Foundation for Sport and
Recreation (WA) stated that the Young People's Sport and Recreation Development
Program, administered through the Western Australian Ministry of Sport and
Recreation, had no formal procedures in place to involve the Foundation in the
design and implementation of the program.39 The Foundation had sent out a
survey to Aboriginal organisations and communities seeking feedback regarding the
program. Early responses to the questionnaire indicated that Aboriginal people
were generally unaware that the program existed.40

11.61 The Committee is concerned that the Young Person's Sport and Recreation
Program is not being funded directly to Aboriginal and Torres Strait Islander
organisations to enable them to develop their own priorities in delivering culturally
appropriate, locally-devised programs.

11.62 The Committee is also concerned that Aboriginal and Torres Strait Islander
recreational officers employed by state and territory governments from the
Commonwealth Deaths in Custody funds were often used to deliver mainstream
programs which do not necessarily reach young indigenous people. The Committee
has commented in previous reports, such as Mainly Urban and Rhetoric or Reality?,
on indigenous people's reluctance to access mainstream programs because they fail
to meet their special needs and are often culturally inappropriate.

38 Evidence, p 1219-1220

39 Evidence, pS2S2-263

40 Evidence, p S263
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11.63 The Committee believes that Aboriginal and Torres Strait Islander
recreational officers should be targeting indigenous youth and providing indigenous
communities with programs which they want and which meet their local needs. The
role of state, territory and local governments is to provide infrastructure support
such as facilities to enable the programs to be implemented.

11.64 The Committee recommends that

11.65 The In-Work Traineeship Program was developed by ATSIC in 1992-93, based
on the Career-Start Traineeship Scheme administered by DEET. The Program aims
to improve the employment prospects of young Aboriginal and Torres Strait Islander
people by providing part-time employment placements in Aboriginal and Torres
Strait Islander organisations, for up to two years, linked to TAFE training.

11.66 The Committee notes that in the Overview Reports prepared by ATSIC, the
Inwork Traineeship Program experienced difficulties following its introduction due
to the program being based on DEET's mainstream program. In particular ATSIC
identified arranging training, developing a suitable curriculum and providing
teaching resources as main obstacles to its successful implementation.41

11.67 Representatives from Tjutjunaku Worka Tjuta Incorporated told the
Committee, in informal discussions in Ceduna, that ATSIC's In-Work Traineeship
guidelines failed to take account of Aboriginal learning styles. The In-Work
Traineeship was regarded as more theory oriented than competency based training
and there was a need to have the program 'on the ground1 and outside the TAFE
environment. It was suggested that by changing the environment from TAFE to the
workplace, more young people would be enticed to undertake the programs
offered.42

Commonwealth Implementation Annual Report, Voi 1, p225

Informal discussions, Tjutjunaku Worka Tjuta, Ceduna Community Development
Employment Projects
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11.68 The Committee believes that ATSIC must negotiate with Aboriginal and
Torres Strait Islander communities in developing programs so that they take
account of the special needs and requirements of the recipients of the program.

The Young People's Development Program

11.69 The Young People's Development Program provides, in cooperation with the
states and territories, programs to address the extreme disadvantage of young
Aboriginal and Torres Strait Islander people. The programs include employment
and training for community youth workers, cultural education provided by
community elders, intervention programs for young people at risk or in the juvenile
justice system., and hostel accommodation. ATSIC Regional Councils develop local
community strategies and action plans to implement these programs.

11.70 The Committee did not get much opportunity to review these programs
during the inquiry, but was told of a Young People's Development Program
operating in Port Lincoln and Ceduna. A representative from the ATSIC Regional
Office in Ceduna told the Committee that the program was a preventative strategy
to stop children having to go to court and involved all major organisations in the
community. Some problems were being experienced with the program, in particular
the need for more input from ATSIC and more co-ordination with locally established
crime prevention committees and TAFEs. The Committee was told in Ceduna that
many ATSIC programs involving young indigenous people assumed that the
participants had acquired a certain level of educational attainment. However,
Aboriginal youth frequently have poor literacy and numeracy skills and very low self
esteem.43

11.71 Evidence confirmed the view of both the Committee and the Royal
Commission that Aboriginal and Torres Strait Islander participation in the design
and implementation of programs is essential if they are to be successful. One very
positive program to help young people was the Petford project. Petford is a training
camp on a rural property near Mareeba run by an Aboriginal man, Mr Jeff Guest,
which takes young Aboriginal people off the streets and away from detention
centres. Young indigenous people are involved in breaking horses.44

11.72 The Petford training camp is an example of a very constructive rehabilitation
environment for young Aboriginal and Torres Strait Islander offenders. The focus
of the camp is to develop self-esteem and improve the mental, emotional and
physical well-being of juveniles.

11.73 The Committee strongly believes that ATSIC and DEET should give greater
support to the funding of programs for young Aboriginal and Torres Strait Islander
people for bush trips or for camps similar to Petford.

Informal discussions, ATSIC Regional Office, Ceduna

Family and Prisoners Support Group, evidence, p517
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11.74 Unless proactive programs are implemented, at the grassroots, with the
principle of self-determination at the core, the numbers of young Aboriginal and
Torres Strait Islander people coming into contact with the criminal justice system
are unlikely to improve.

11.75 While the Committee noted that state and territory governments have
implemented a range of policy and program responses, the Committee did not
conduct a review of state and territory programs implemented in response to these
three Recommendations.

11.76 The Committee recommends that:

the Prime Minister, through the Council of Australian Governments,
gain agreement that future Annual Implementation Reports of
Commonwealth, state and territory governments include information

the programs and strategies that are community based and
devised which specifically target youth; (Recommendation 78)

the extent of negotiations with Aboriginal and Torres Strait
Islander communities and organisations on the development of
indigenous youth programs and strategies;

the extent to which program guidelines and performance
indicators were negotiated with Aboriginal and Torres Strait
Islander people; (Recommendation 80) and

Aboriginal and Torres Strait Islander community assessment of
the programs and strategies implemented for young indigenous

Diversion from the Court System

11.77 Recommendation 240 stated that:

a police administrators give police officers greater encouragement
to proceed by way of caution rather than arrest, summons or
attendance notice;
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b that wherever possible the police caution be given in the
presence of a parent, adult relative or person having care and
responsibility for the juvenile; and

c that if a police caution is given other than in the presence of
any such person havingcare and responsibility for the juvenile
such person be notified in writing of the fact and details of the
caution administered.4^

11.78 The Commonwealth's 1992-93 response to Recommendation 240 stated:

This recommendation does not apply to the Australian Federal Police's
national operational responsibilities. It has been implemented in the
ACT and Jervis Bay Territory in respect of their community policing
responsibilities. In implementing this recommendation there has been
an ongoing process of co-ordination with local Aboriginal community
in the Jervis Bay area.46

State and territory responses to Recommendation 240 are set out below.

11.79 The ACT Government's report indicated that the Children's Services Act 1986,
the Australian Federal Police (AFP) General Instruction 13 (people under 18 years
of age), AFP ACT Regional Instruction 21/93 (Children), and the Liquor
(Amendment) Act 1987 outline procedures to be followed by police when dealing
with juveniles.47

11.80 The Queensland Government response stated that the Juvenile Justice Act
1992 provided for the use of cautioning to be administered where practicable in the
presence of a parent of the child, a person chosen by the child or a person chosen
by the parent of the child.48 The Act also provides for the cautioning to be
conducted by an elder of the community.49

11.81 The NSW response stated that Police Instructions detail when cautions should
be given and require that a person responsible for the child be present when a
formal caution is given.50

45 RCIADIC, National Report, Vol 4, p!84

Implementation of the Commonwealth Government Responses to the Royal Commission into
Aboriginal Deaths in Custody, Vol 2, p267

' ACT Annual Implementation Report, p!50

Queensland Annual Implementation Report, pp254-5

Queensland Annual Implementation Report, p255

50 NSW Annual Implementation Report, p!76



11.82 The Northern Territory report indicated that the established policy of the
Northern Territory Police Department was in accord with this Recommendation,
through General Order - Children - Code C3.51

11.83 The Western Australian Government report stated that the Recommendation
had been implemented and was current practice.52

11.84 The South Australian Government reported that following a Parliamentary
Select Committee review of the Juvenile Justice System , a new system of Juvenile
Justice had begun in South Australia. New roles have been given to police, parents,
families and victims. Sections 6 and 7 of the Young Offenders Act 1993, assigned
statutory force to the matters raised in this recommendation.53

11.85 While the responses by the Commonwealth, state and territory governments
indicated that Recommendation 240 had largely been implemented either through
police standing orders and practices or through legislative enactments, there was
little evidence to suggest the police actually adhere to the use of formal or informal
cautioning as a matter of course in policing practices.

11.86 One of the difficulties in assessing the adequacy of police practices was the
absence of any statistical data to support the use of cautioning by police in their
interactions with young Aboriginal and Torres Strait Islander people. This data was
considered to be an important monitoring requirement by the National Aboriginal
Youth Law Centre. The Centre points out that no government had provided any
statistics to demonstrate the level of administration of cautions to Aboriginal
juveniles.54

11.87 The Centre provided a number of examples which suggested that police were
ignoring the Recommendation or governments were acting in a contrary manner to
the thrust of the Recommendation:

in Western Australia, the option to issue attendance notices
under legislation has not been exercised once;

recent legislative proposals in Western Australia and South
Australia provide for the administration of cautions (in
particular circumstances) if a young person admits guilt; and

the recent incident in Queensland where a group of young
Aboriginal people were driven to an isolated area, cautioned and

Northern Territory Annual Implementation Report, p33

Western Australia Annual Implementation Report, pl30

South Australia Annual Implementation Report, pl63

54 Evidence, p 2158
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abandoned, failed to attract real action against police who abuse
their powers of authority*5

11.88 The National Aboriginal Youth Law Centre believed that there was an
absence of relevant enforcement mechanisms to ensure that cautions are used widely
by police. One notable change, implemented in the Queensland Juvenile Justice Act
1992, provided for a young person to apply for the dismissal of a charge on the
grounds that the young person should have been cautioned in the first instance.56

The Queensland Overview Committee was also supportive of the changes being
implemented in Queensland in relation to the treatment of juveniles with the
introduction of the Juvenile Justice Act 1992F1

11.89 The use of police cautioning and the policy of arrest as a sanction of last
resort were seen as two essential measures to divert young people from the courts
but the Committee obtained limited evidence on the extent of their use.

11.90 The Committee was told by the Aboriginal Legal Service solicitor in Karratha,
Mr Dan Dwyer, that Marble Bar Police are actively involved in the community and
in sporting and recreational activities, particularly with young people. Their policing
practices were successfully diverting young indigenous people away from the courts.
The effectiveness of community policing practices is measured by the fear people
have in being reprimanded by police, as this reprimand is backed by the community.
Mr Dwyer said that for a person from that community to get 'growled out' by the
police is regarded as worse than actually going to court1.58

11.91 The Committee believes that with the implementation of the police custody
computerised data system, statistics should also be collected on the cautioning of
young Aboriginal and Torres Strait Islander people throughout each jurisdiction.
This would provide an effective monitoring mechanism on the extent to which
cautioning is used to divert young people away from the criminal justice system.

55 Evidence, p 2158

56 Evidence, p2158

57 Queensland Annual Implementation Report, p26

58 Evidence, p 159
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11.92 The Committee recommends that:

(Recommendation 83) and

statistics on the numbers of juveniles cautioned are
included in Annual Implementation Eeports.
(Recommendation 84)

11.93 The Committee is aware of the strong interest that has been taken in the
introduction of Family Group Conferencing (FGC) as a diversionary program, in
particular, in New South Wales and South Australia.

11.94 The Committee notes that Family Group Conferencing had been introduced
as an alternative to formal court processing as part of reforms to the South
Australian juvenile justice system. Although the Committee did not discuss the FGC
program with the South Australian Government it understands that some
differences exist between the New South Wales model and the South Australian
scheme.

11.95 The Committee noted that a variation on Family Group Conferencing,
Community Aid Panels, had been piloted in the Northern Territory59, however, due
to time constraints, the Committee did not obtain information on the program
during its visit to the Northern Territory. In evidence to the Committee, the
Australian Federal Police indicated that the New South Wales model of FGC was
being implemented in the Australian Capital Territory.60

5 9 Northern Territory Implementation Annual Report, p!91

6 0 Evidence, ppl314-15



11.96 Late in 1990, a proposal for change in the juvenile justice system was made
in a submission to a New South Wales Parliamentary Standing Committee. The
proposal was based on a study of the workings of the New Zealand Children, Young
Persons and their Families Act 1989, which had resulted in a high percentage of
juvenile offenders being diverted from the court system and had significantly
contributed to the rehabilitation of offenders.61

11.97 A trial program loosely based on the New Zealand scheme, was established
in Wagga Wagga. The success of this trial had progressively led to a number of pilot
programs around the state including Marrickville, Campbelltown, Castle Hill, Bourke
(including Brewarrina) and Moree (including Mungindi and Boggabilla).62

11.98 The family group conferencing program seeks to maximise the effects of
cautioning procedures. It was recognised that there was an under-utilisation of
police cautions in New South Wales, particularly when dealing with juvenile
offenders, and this was compounded by anecdotal evidence that suggested that even
when used, police cautions were used poorly, or contrary to the Commissioner's
Instructions.

11.99 The family group conferencing program brings together an offender and the
victim of a crime to participate in an informal, loosely constructed meeting to discuss
the offence and to negotiate appropriate responses. The conference does not focus
on the victim or the offender; it focuses on the harm caused and looks at the most
appropriate ways to make reparations for the harm done.

11.100 The family group conference enables the community, as defined by the
offence, to determine how to deal with the consequences of the incident. The FGC
allows families to take greater responsibility for the outcomes and to provide support
for young people.

11.101 The FGC provides the direct involvement of victims in the decision-making
process and this is regarded as an important part of the process of accountability.
Through direct confrontation with the offender, it is argued that victims are able to
express their anger and frustration and have their needs taken into account. It also
enables victims to participate in the process of deciding restitution and
reparation.64 In the court situation, this does not happen.

61 RCIADIC, National Report, Vol 4, p l 8 3

62 Informal discussions, Mr John McDonald. Also see McDonald, J, The NSW Police Service,
Family ConferencingProgram, Information Sheet

- The Wagga Wagga Police and Community Juvenile Justice Initiative - A victim centred
approach. Exhibit

4 Christine Alder &. Joy Wundersitz, Family Conferencing and Juvenile Justice: The Way
Forward or Misplaced Optimism, Australian Studies in Law, Crime and Justice, Australian
Insti tute of Criminology, 1994, p7
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11.102 In the New South Wales pilot programs, the police are the prime initiators,
convenors and co-ordinators of the FGC. Following an assessment of the offence
committed and the young offenders history, the police establish whether the offender
is entitled to participate in a FGC. Serious indictable offences such as murder or
rape cannot be dealt with by family group conferencing, however actual bodily harm
could be.65

11.103 All offenders deemed eligible are offered the program. Because it is a
discretionary system, offenders have to admit guilt and sign a statement to that
effect before they can participate in the family group conference.66 Alternatively,
an offender is able to choose to go through a court or opt out of the conference at
any time during the process and have the matter resolved by a court.

11.104 The Committee was told that more than 900 young people had been
involved in the FGC since it was set up in Wagga Wagga in 1991. Although 5 to 6
per cent of participants re-offended, there had been a 25 per cent better than
average success rate in diverting young offenders from the court system.67

11.105 The Committee is aware that since the introduction of the Family Group
Conferencing program in New Zealand, dramatic outcomes had been achieved
including:

the rate of youth court appearances had dropped from 67 per 1000 in
1988 to 16 per 1000 in 199068;

the number of beds in detention centres in 1981 was 4500, in 1992
there were only 76 beds69;

in 1984, New Zealand operated and maintained 24 juvenile detention
centres. Currently there are 4 in use70;

Informal discussions, Wagga Wagga Police and Citizens Youth Club

Informal discussions, Wagga Wagga Police and Citizens Youth Club

Informal discussions, Wagga Wagga Police and Citizens Youth Club

Family Conferencing and Juvenile Justice: The Way Forward or Misplaced Optimism? p40

Informal discussions, John McDonald

Informal discussions, John McDonald
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during 1989-90, the New Zealand Department of Justice documented
cost savings of NZ$8 million following closure of juvenile detention
centres;71

during 1989-90 NZ$1 million was recouped to victims for loss of
damage and property.72

11.106 While Aboriginal organisations gave support for the family group
conferencing scheme73 a number of concerns were submitted to the Committee
regarding aspects of the approach:

the scheme tended to focus on first and second offenders, and these
people were least in need of the scheme. The scheme should
concentrate on repeat offenders.74

police perceptions of the young person and the degree of
remorsefulness expressed can influence police preparedness to take a
person on the scheme;75

indigenous youth who resent the police are less likely to benefit from
the scheme. Because of police discretion in selecting participants for
FGC, independent involvement other than police and monitoring of the
diversionary scheme is crucial.76

11.107 The New South Wales Aboriginal Justice Advisory Committee believed that
the level of influence of the police in the family group conference process should be
removed and the role of the police should be restricted to policing matters and
arrest.77 The Redfern Aboriginal Medical Centre supported FCG but stressed the
need to involve community people in the process.78

The information is taken from an unpublished, internal discussion paper prepared by John
McDonald and Steve Ireland for the NSW Police Service. The information is based on data
provided by the Department of Justice, New Zealand. Cost savings of $8 million include
savings accrued after redundancy payouts to service providers following closure of juvenile
detention centres.

Informal discussions, Wagga Wagga Police and Citizens Youth Club

Informal discussions, Wagga Wagga Local Aboriginal Land Council and Aboriginal Medical
Service, Redfern

Aboriginal Legai Service Wagga Wagga, evidence pS1712 and informal discussions

Aboriginal Legal Service Wagga Wagga, evidence pS1711

Aboriginal Legal Service Wagga Wagga, evidence pS1712

Informal discussions, NSW Aboriginal Justice Advisory Committee

no

Informal discussions, Redfern Aboriginal Medical Service
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11.108 While acknowledging the positive outcomes of the Wagga Wagga program,
the Committee believes that care needs to be exercised to ensure equitable access to
the scheme by Aboriginal and Torres Strait Islander youths. The Committee
understands that changes are being made to the method of delivery of the New
South Wales Program which will be renamed as Community Youth Conferences.79

11.109 The Committee recommends that:

the Prime Minister, through the Council of Australian Governments
seek agreement for:

the Family Group Conferencing program to be placed on the
agenda of a number of Ministerial formns including the
Australian Aboriginal Affairs Council and the Ministerial Council
for Education, Employment, Training and Youth Affairs for

(Recommendation 85) and

appropriateness of Family Group Conferencing in relation to
Aboriginal and Torres Strait Islander youth with a view to the
program being taken up by other states and territories.

11.110 Recommendation 242

That, except in exceptional circumstances, juveniles should not be
detained in police lock-ups. In order to avoid such an outcome in places
where alternative juvenile detention facilities do not exist, the following
administrative and where necessary, legislative steps should be taken:

a Police officers in charge of lockups should be instructed that
consideration of bail in such cases be expedited as a matter of
urgency;

79 New South Wales Government, White Paper, Breaking the Crime Cycle, New Directions for
Juvenile Justice in New South Wales, 1994



b If the juvenile is not released as a result of a grant of bail by the
police officer or Justice of Peace then the question of bail should be
immediately referred (telephone referral being permitted) to a
magistrate, clerk of Court or such other person as shall be given
appropriate jurisdiction so that bail can be considered;

c Government should approve informal juvenile holding homes,
particularly the homes of Aboriginal people, in which juveniles can
lawfully be placed by police officers if bail is not allowed; and

d If in the event a juvenile is detained overnight in a police lock-up
every effort should be made to arrange for a parent or visitor to
attend and remain with the juvenile whether pursuant to the terms
of a formal cell visitor scheme or otherwise.

Such steps should be in addition to notice that the officer in charge of
the station should given to parents, the Aboriginal Legal Service or its
represen ta tive.m

11.111 The Commonwealth Government's 1992-93 response stated that this
recommendation had been substantially addressed by the Children's Services Act
1986 (ACT) and the Bail Act 1992 (ACT), which apply in the Jervis Bay
Territory.81

11.112 The ACT Government Report stated that juveniles are detained in a
remand centre and only in exceptional circumstances would juveniles be held in
police watch houses. The AFP General Instructions 8 (Bail) state that it is police
practice to expedite bail. Officers of the Court attempt to obtain legal representation
for young people coming before the Court from either Aboriginal Legal Services or
the ACT Legal Aid office.

11.113 The Australian Capital Territory Government said it will examine the
possibility of introducing informal juvenile holding homes in consultation with the
Aboriginal and Torres Strait Islander communities.83

11.114 The Northern Territory Report stated that the established policy of the
Northern Territory Police Department was in accord with this Recommendation.

RCIADIC, National Report, Vol 4, p202

Commonwealth Implementation Annual Report, Vol 2, p268

i2 ACT Annual Implementation Report, pp!52-3
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General Order - Children - Code C3 had been amended to reflect the intention of
this Recommendation.8'1

11.115 Evidence before the Committee highlighted the effects of legislation on
access to bail for young Aboriginal people and its potential to increase their rate of
incarceration in the Northern Territory. A submission by Katherine Regional
Aboriginal Legal Aid Service Inc. (KRALAS) was strident in its criticism of recent
legislative amendments introduced by the Northern Territory Government.
KRALAS stated that as a result of amendments to the Northern Territory Bail Act
bail will become more difficult to obtain, particularly for Aboriginal people.84

11.118 The Bail Act requires that a person who fails to appear before the court on
a prescribed date, will be issued a fine of $1,000. The Central Australian Aboriginal
Legal Aid Service (CAALAS) believed that the new bail legislation would result in
more indigenous people being held in prison or police cells awaiting trial or other
forms of court appearance that will not result in convictions or sentences of
imprisonment.

11.117 CAALAS explained that recent amendments to the Summary Offences Act
would also result in an increase in the number of Aboriginal people being locked up
for minor offences. The penalty for loitering has been increased from $200 to
'$2,000 or imprisonment for 6 months or both'. As Aboriginal and Torres Strait
Islander people are renowned for 'street offences' it is realistic to expect more people
being imprisoned in the Northern Territory for what are really minor offences.85

11.118 The Queensland Annual Implementation Report stated that the Queensland
Police Service policy dictated that juveniles should only be held in watch-houses
after all other options have been exhausted. A protocol had been developed in
relation to holding juveniles in police cells.86

11.119 The Queensland Government said it would give priority to additional
funding for the development of community-based alternatives to detention centres.
The Bail Act 1980 was being reviewed by the Queensland Law Reform Commission.
Evidence to the Committee in Cairns was that juveniles remained in the Watch-
house for days because the Department of Family Services could not find places for
them.87

no

NT Annual Implementation Report, p34

Katherine Regional Aboriginal Legal Aid Service Inc, Exhibit No. 39

Informal discussions, Central Australian Aboriginal Legal Aid Service
Northern Territory Annual Implementation Report, p34

Queensland Annual Implementation Report, p256

Informal discussions, Queensland Police Service, Cairns



11.120 The Committee was told of the detention of a young boy from Thursday
Island picked up in Cairns on a warrant. The boy was held in the Cairns Watch-
house for two weeks before the Aboriginal Legal Service became aware that the boy
had been in custody.88

11.121 The Committee was also told of a disturbing case involving the failure of
Queensland Police to appropriately deal with a young indigenous person. A 12 year
old female was picked up by the police and held in custody, because she refused to
step onto the footpath after being asked by police to do so. This indicates a failure
by the Queensland Police to adequately consider alternatives when handling young
indigenous people. Her father, Mr Tiga Bayles recalled:

A 12 year old juvenile, a young female, was pinched. They could have
dealt with it. Now why was she pinched? She did not step onto the
footpath when the policeman told her so. Technically she in the
wrong; she was told to move out of the way.

Another young Aboriginal was lying face down, handcuffed.... waiting
to be put into a wagon. My daughter stepped in and said, 'What are
you doing? Why is he being taken away?' They said,'Listen, you get
on the footpath'. She refused. They grabbed her by the shoulders and
wanted to move her over. She swung around and tried to break free
of the police. With that you are in the wagon, too. She looks like she
is 14 or 15. She is 12 years old. She was taken to the police station
and then they realised she was only 12 years old.89

11.122 Mr Bayles expressed further concerns about police handling of the matter.
He said that he had spent time trying to locate his daughter, and after finding her,
waited three hours before she was released. The following morning, he went with
his daughter to the Children's Court:

The Police tried to say there was no record of her having been taken
to the police watch-house. She had her bail form on her and said,
'Here, I didn't pick this up in the rubbish bin'. So they had to
acknowledge that she was detained. The Police did not have any file
or brief on her. They could not deal with the case; it had to be
remanded. The following week they still came with no file, no brief
whatsoever. °

11.123 The Western Australia Annual Implementation Report stated that holding
juveniles in police lock-ups was kept to a minimum and delays in transferring

8 8 Njiku Jowan Legal Service, evidence p625

8 9 Evidence, p643

9 0 Evidence, p644
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juvenile remandees from non-metropolitan areas to the Juvenile Remand Centre
were kept to a minimum.91

11.124 The Annual Implementation Report also said that police orders require that
parents and Juvenile Justice Officers should be notified immediately a juvenile is
detained. In the case of an Aboriginal or Torres Strait Islander youth, members of
the Aboriginal Visitors scheme were contacted. The use of Court Attendance Notices
should ensure that juveniles are not detained in police lock-ups.92

11.125 While the Western Australian Government's response suggested that some
precautions were being taken to prevent young Aboriginal people from being taken
into custody, the Committee does not regard the response as adequate and
reassuring. During the Committee's visit to Western Australia, it was told a number
of times that young people are taken from rural areas in the Goldfields Region to
Longmore Remand Centre in Perth and held for long periods until their cases came
before the courts. They would then be returned to their communities for the court
hearing.93 The Committee believes that there is an urgent need for the Western
Australian Government to provide youth bail hostels or family custody alternatives
to minimise separation of young indigenous people from their families and
communities.

11.126 The ALS of WA claimed that amendments to the Bail Act were
exacerbating the detention of young indigenous people and that this was contrary
to the intent of the Royal Commission recommendations. The amended Bail Act h.&d
resulted in three significant changes affecting young people:

it takes away the right for young people to get personal bail.
Young persons under the age of 17 will not be released on bail
unless there is a responsible adult to sign an undertaking;

bail is not available at all to young persons who are alleged to
have committed a serious offence while on bail for another
serious offence; and

there are increased bail conditions such as curfews.94

11.127 The ALS of WA sought statistics on the number of young people denied
and granted bail since the amendments came into operation at the end of February
1994. The statistics were unobtainable from the Ministry of Justice, however, other

Western Australia Annual Implementation Report, p!32

Western Australia Annual Implementation Report, p!32

Informal discussions, Yamatji Ngura Incorporated, Kalgoorlie,
Evidence, pi82

Aboriginal Legal Service of Western Australia, evidence, pS621
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figures provided by the Ministry showed that a juvenile muster at Longmore
Remand Centre for the week ending 18 March 1994 was the highest muster since
1 July 1993.95

11.128 The ALS of WA report to the Western Australian Government, Striving For
Justice, highlighted that without any Aboriginal youth bail hostel in the state, the
amendments to the Bail Act were likely to discriminate against those juveniles
without family ties and those living transitory lifestyles.

11.129 The Committee shares the concern of the ALS of WA and considers that
the treatment of young Aboriginal and Torres Strait Islander people in Western
Australia is totally unsatisfactory.

11.130 The Committee recommends that;

the Prime Minister, through the Council of Australian Governments

Torres Strait Islander people be discontinued. (Recommendation 87)

11.131 The South Australian Government Annual Implementation Report claimed
that Recommendation 242 had been practice in South Australia for many years.
Emergency and bail accommodation options are being established.97

11.132 The NSW Annual Implementation Report stated that the laws regarding
the detention of juveniles in police cells are set out in Section 9, Children (Detention
Centre) Act 1987. Informal juvenile holding homes have been established at Redfern
(youth bail hostel) and Bourke (rural training centre).98 The Youth Bail Hostel at
Redfern, which has now ceased operating, is discussed at paragraph 11.143.

l) Aboriginal Legal Service of Western Australia, evidence, p 621

Aboriginal Legal Service of Western Australia, Striving For Justice A Report to the Western
Australian Government on the Implementation of the Royal Commission into Aboriginal
Deaths in Custody

South Australian Annual Implementation Report, pl32, 165

98 NSW Annual Implementation Report, p!78



11.133 The Committee's attention was drawn to the treatment of a 17 year old
Aboriginal youth charged with urinating on a policeman's lawn in a NSW town."
His lawyer said that he:

has spent 20 hours in custody and has been dragged to court across
many kilometres of winding country road in handcuffs in the back of
a wagon holding on to the internal wire mesh so that he did not fall
and injure himself.

11.134 The court was told that despite a Eoyal Commission recommendation that
juveniles should only be detained in 'exceptional circumstances1, an impossible bail
of $1000 cash had been imposed. Normally a court attendance notice is issued to
defendants instead of bail being required.

11.135 When the youth appeared in Dubbo Children's Court his lawyer asked the
magistrate to 'send a clear message to the town's police in relation to this matter'.
He said they had 'abused their power' and the 'processes of the court' and that the
refusal of bail was 'small-minded' and 'vindictive'. The magistrate said a court
attendance notice would have been 'more appropriate' and dismissed the charge.100

11.136 It is clear that the implementation of recommendations concerning
Aboriginal youth, such as 242, is still very poor in some areas of New South Wales
and that supervision by senior police managers is inadequate.

11.137 The Committee believes that there is an urgent need for statistical data to
be collected across Australia on the use of bail as an alternative to police custody.
This would allow evaluation of the implementation of Recommendation 242. This
data should be made public.

11.138 Although the Royal Commission stressed the need for alternative
accommodation for young Aboriginal people taken into custody by police there is
currently only one Aboriginal youth bail hostel operating in Australia. This is at
Alice Springs (See paragraph 11.145-150). An allocation of $6.46m over five years
as part of Royal Commission funding was made available for bail accommodation
facilities throughout Australia.

11.139 A Youth Bail Hostel was established in Brisbane during 1992-93 with an
ATSIC grant of $755,000. The Queensland hostel, known as the D B Walker Lodge
was a 25-bed, culturally appropriate, alternative facility to accommodate young
Aboriginal people on bail.

99 South Eastern NSW Indigenous Regional Council, ATSIC, evidence, ppl287-8

100 Chris Murphy, Sun-Herald, 21 August 1994, p l 3
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11.140 The South East Queensland Indigenous Regional Council told the
Committee that the DB Walker Lodge was now closed, The Brisbane Tribal Council,
had gone into liquidation and the premises were subsequently sold for

11.141 The Committee is very concerned that a valuable indigenous community
asset has been closed and no support or substitute facilities have been provided to
divert young indigenous people from custodial environment.

11.142 The loss of the only youth bail hostel in Queensland was a real concern for
Aboriginal organisations. The Piabun Aboriginal Corporation told the Committee
there was a desperate need to find alternative accommodation facilities for young
indigneous people:

If you look at what we have here you will see that, overall, we have
not got accommodation or shelter for those children when they are
on remand - we have nothing.....

In Brisbane alone, we do not have one refuge. We do not have the
money to cover those areas, to cover homeless children and to help
children who are on alcohol and drugs We need to see that in future
these children are taken care of. It is part of our culture to take care of
the children and our youth, but none of these issues have been taken
care ofm

11.143 The Committee was informed that juveniles taken into custody in Cairns
were being kept in the Watch-house because there was no alternative
accommodation. Children remain in the Watch-house if the Department of Family
Services is uncontactable as is the case after hours and on weekends or when it
cannot find alternative accommodation.102 While attempts are made to contact
the family of a child to arrange bail, there are many situations where there is no
parent or anyone else into whose custody the child can be bailed. The Department
of Family Services is contacted and decides whether the child is placed in alternative
care. If a child is to remain in custody, she or he will be placed at Cleveland
Hospital in Townsville, at Wilston in Brisbane or the child can be held in a special
section set aside in the Cairns Watch-house for juveniles.103

11.144 Funds were provided through the Sydney ATSIC Regional Council to
establish Jaapalpa youth bail hostel with supplementary funds provided by the State
Government. Jaapalpa was the only youth bail hostel throughout New South Wales
and was funded under the ATSIC program. Problems have been experienced in the

101 Evidence, p 653

102 Informal discussions, Queensland Police Service, Cairns

Informal discussions, Queensland Police Service, Cairns
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ongoing operations of Jaapalpa104 and it is currently closed, pending a review of
the operations of the hostel.

11.145 Young indigenous people taken into custody in Wilcannia are transported
to Broken Hill105 while Aboriginal youth taken into custody in Dubbo are
transferred to Sydney. This is due to a lack of appropriate facilities in those areas.

11.146 The Committee visited Arende House, the youth bail hostel in Alice
Springs. The hostel is run by the Central Australian Aboriginal Child Care Agency
with the support of the ATSIC Regional Council, the Alice Springs community and
the Northern Territory Government.106

11.147 The Committee was told that the facility had been branded by some as a
detention centre, however, it was stressed by the management, this was not the
case.107 Due to the building's previous use as a youth detention centre many
parents were reluctant to visit their children at the centre.

11.148 Staff at Arende House recommended that separate facilities should be
provided for children under the care of the Welfare Department rather than being
placed with children on bail.108

11.149 Another concern expressed by the staff at Arende House is the inadequate
funding provided by the Northern Territory Government to care for welfare cases
placed with the hostel.109 The Northern Territory Government was not meeting
the obligation to fund children under its care. The Committee is concerned that
ATSIC funding is being used to pay for welfare services that should be provided by
the Northern Territory Government.

11.150 Another matter of concern is the funding cutbacks by ATSIC to Arende
Youth Bail Hostel. The staff at Arende House were uncertain of the full impact of
the funding reduction. However, there was only sufficient funds to cover the wages
of workers. Additional funds were required to cover the appointment of more staff
to supervise the increased numbers of children sent to the centre and to cover the
costs of providing food and other basic necessities.110

104 Evidence, P1229

0 Informal discussions, Aboriginal Legal Service and Ngarrapaana CDEP, Wilcannia

Commonwealth Implementation Annual Report, Vol 1, p l 9 1

107 Informal discussions, Central Australian Aboriginal Child Care Association

108 Informal discussions, Central Australian Aboriginal Child Care Association

Informal discussions, Central Australian Aboriginal Child Care Association

Informal discussions, Central Australian Aboriginal Child Care Association
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11.151 The Committee was told that there was no remand centre in Alice Springs.
If a juvenile is held in custody he or she will either get sent to the Alice Springs gaol
or placed in the women's section of the police watch house.111

11.152 South Australia has yet to establish a youth bail hostel although the need
for a hostel has been identified for some time as a means of reducing Aboriginal
remand numbers.112 Funding has been secured from ATSIC through the
Aboriginal Child Care Agency to develop and run two youth bail hostels. The
Hostels in Adelaide and Port Augusta are expected to open in early 1995. However,
the Committee cannot understand why ATSIC should provide funds for the
establishment of these facilities given that they are a state responsibility.113

11.153 The Western Australian Government has yet to establish a youth bail
hostel. The Committee was informed by the Chair of the ATSIC Regional Council
in Kalgoorlie, that negotiations were underway to provide a youth bail hostel in the
Kalgoorlie-Goldfields region. Although endorsement of the project had been given
by the Western Australian Government, complications arising from divisions
between the Department of Community Services and the Ministry of Justice had
delayed the opening of the hostel. A consultancy firm was currently negotiating the
terms and conditions for the establishment of the bail hostel.114

11.154 The Committee was told that, in the absence of any youth bail
accommodation in Western Australia, young Aboriginal and Torres Strait Islander
people taken into custody and detained are placed in Longmore Remand Centre in
Perth.115

11.155 The Committee is appalled at the general lack of alternate youth bail
accommodation facilities for Aboriginal and Torres Strait Islander youth. It is
totally inadequate for Australia to currently have only one Aboriginal youth bail
hostel. Far greater commitment must be given by all state and territory
governments to provide adequate youth bail hostel accommodation and this should
be regarded as a high priority area for implementation. This is a particularly acute
example of the mismatch between government's support for a recommendation and
government's inadequate commitment to the implementation of the
Recommendation.

Informal discussions, Central Australian Aboriginal Child Care Association

Informal discussions, Professor Elliot Johnston

Informal discussions, Professor Elliot Johnston

114 Evidence, pl93, p221,

115 Evidence, ppl81-3
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11.156 The Committee recommends that:



12.1 An issue that received particular attention during the inquiry was the
incidence of Otitis Media among Aboriginal and Torres Strait Islander children. An
article by Juanita Sherwood in the Aboriginal and Islander Health Worker Journal,
gave the following information on the nature of Otitis Media (OM):

OM is generally brought on by a cold, flu or chest infection.
The infection causes the eustachian tube (the tube that connects
the ear to the nose) to swell up. This stops the normal drainage
and ventilation of the middle ear. The middle ear space then
becomes full of fluid. This reduces the conduction of sound
waves through the middle ear to the inner ear where the sound
is picked up by the brain. Therefore the child's hearing will be
reduced and this is called a conductive hearing loss (CHL).

OM is a common childhood disease that touches many children
at least once in their life time. However, chronic OM is a
disease that affects most Aboriginal children and leaves scars
not just on their eardrums but on their language, literacy
acquisition, self-esteem, schooling and post-education and life-
opportunities}

12.2 Although no specific recommendations were made by the Royal
Commission in relation to Otitis Media, the discussion leading to Recommendation
72 makes mention of hearing impairment among some of those Aboriginal people
who died in custody.

12.3 The Royal Commission was concerned about the effects of truancy on
Aboriginal children, pointing out that this has sometimes acted as a point of
introduction into the welfare and juvenile justice systems.2 Recommendation 72 of
the Royal Commission states:

That in responding to truancy the primary principle to be
followed by government agencies be to provide support, in
collaboration with appropriate Aboriginal individuals and

The Management of Children with Otitis Media, Aboriginal & Islander Health Worker
Journal, Vol 17, No. 4, July/August 1993, pl5

2 RCIADIC, National Report, Vol 2 p366
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organizations, to the juvenile and to those responsible for the
care of the juvenile; such support to include addressing the
cultural and social factors identified by the juvenile and by those
responsible for the care of the juvenile as being relevant to the
truancy.3

12.4 In considering this recommendation the Royal Commission's National
Report canvassed some of the issues in relation to the non-attendance of Aboriginal
children at school:

not being able to hear or understand what a teacher is saying;
not understanding the subject; being homesick or ill; not being
able to keep up with other students; and inappropriate
punishments.4

12.5 During this inquiry the Committee paid considerable attention to the issue
of hearing loss due to Otitis Media (OM). This is a condition that is extremely
prevalent in most Aboriginal and Torres Strait Islander communities. The
Committee believes that it has not been seriously addressed by governments to
understand the causes of the disease through research and also to put in place
programs to address the problem.

12.6 The Royal Commission into Aboriginal Deaths in Custody outlined the
importance of this issue, which the Committee believes is worth quoting at length.

The effects of hearing impairment on educational achievement
is commented on in several of the cases including Graham
Walley, Clarence Nean, Craig Karpany and the young man who
died at Elliot ...

At Cherbourg the Commission heard that 'a good percentage' of
school children had hearing problems. In the majority of cases
such problems are the result of middle ear infections caused by
poor living conditions.

Ear diseases such as Otitis Media have a significant effect on
educational performance, and therefore on a child's self-esteem,
as was found to be the case with Graham Walley. Wallers
hearing impairment

would have added to his problems because it has a
compounding effect ... of reducing self-esteem and seeing
himself very negatively ... certainly it would have been a

3 RCIADIC National Report, Vol. 2, p368

4 RCIADIC National Report, Vol 2, P364



factor in poor behaviour.

According to file minutes presented to the Commission: 'His
ability to be able to express himself very ably in written
language and his inability to express himself in spoken language
can be directly attributed to his hearing problem'.

Clarence Nean similarly had a lifelong problem with his ears, a
situation which, as Commissioner Wootten reports, was
widespread amongst the Aboriginal population of New South

The experience of Clarrie Nean is a reminder of how much
many young Aboriginal people have been handicapped by
health problems. All his life he suffered from ear problems
which are notorious as possible reasons for poor performance
of children at school. The Superintendent of the Aborigines
Welfare Board wrote in 1958 that many children were
brought to Sydney repeatedly for treatment of a similar
condition and very little if any success had been achieved in
any of the cases. ...

Hearing problems may account for some of the classroom social
activity which has been identified as specifically Aboriginal -
such as peer-teaching - and which also has the potential to be
interpreted as disruptive and punishable. Cathy Evermore notes

the use that hearing impaired children make of other
children (often seated adjacent) to 'translate'. In a
conventionally structured class situation, such translation is
likely to be interpreted by teachers as disruptive behaviour,
but the removal of this resource can disadvantage a child's
progress.6

12.7 The Royal Commission also-commented on the educational implications
for children in the Northern Territory:

Up to half of the children in any classroom cannot hear their
teacher properly. Such impairments result in significant delays
in the development of speech, language and cognitive skills, to
reduced learning abilities, and subsequently to poor educational
achievement. Amplification is or has been used at Nguiu,
Pularumpi, Yuendumu, Yipirinya and Lajamanu Aboriginal
schools, where reported effects have included:

RCIADIC, National Report, Vol2, p351-352
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improved listening skills;
faster, more confident and more appropriate responses to
verbal instructions;
improvement in spoken English;
greater participation in classroom activities;
improved speech discrimination skills.

Auditory discrimination ability is associated with the
development of the basic skills that are essential to success at
school6

12.8 Evidence around Australia yielded varying estimates of the proportion of
Aboriginal and Torres Strait Islander children with hearing impairment due to
Otitis Media. Estimates ranged from around 70% to 98% with rural areas being
slightly higher than urban areas. Juanita Sherwood said:

Its prevalence amongst Aboriginal people in Australia is ten
times greater then for non-Aboriginal Children. Little is known
about the true causes of this disease amongst Aboriginal
communities or its cure, although research is currently being
undertaken to investigate many of the factors thought to
contribute to its development It is the considered opinion of
myself that most of the causes usually nominated (eg hygiene,
living conditions etc) amount to blaming the victim, and the real
cause is the low immunity levels of so many Aboriginal people.1

12.9 This view was supported by Ms Linda Burney, President of the New South
Wales Aboriginal Education Consultative Group in evidence given at a public
hearing in Sydney:

In New South Wales, as well as many other places in this
country, we know-it is not estimation-that between 75per cent
and 80 per cent of any classroom of Aboriginal students will
have this particular condition. It is not only about a health
problem, it is also about an education problem and, taking it one
step further, it is also about life chances. In a survey that was
carried out in New Zealand, which looked at the same issue that
you are looking at—and that is, incarceration of Aboriginal
people-it was found that most Maori prisoners had, in fact,
suffered this disease as a child. That is actually a documented
research.

RCIADIC, National Report, Vol 2, p352-353
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There is no known reason or cause as to how it happens or why
it happens. It does not appear to be related necessarily to
housing conditions, although it may be. It appears that there is
a different epidemiology for Aboriginal people than there is for
non-Aboriginal people. That is about the extent of my medical
knowledge of the problem. However, our group has identified it
as one of our major priorities because it affects not only
listening and therefore literacy acquisition but also language
acquisition. It affects the way in which a young person gets
through infant school and primary school without the basic
education, probably resulting in exiting high school at the age
of 14 or 15. What we are actually talking about is a massive
health problem and a massive educational problem. I can
guarantee you, although we have no proof of it, that it has got
a lot to do with the high attrition rate of Aboriginal students.8

12.10 In a submission to the Royal Commission, the then Commonwealth
Department of Community Services and Health, National Acoustic Laboratories,
estimated that between 25% and 50% of the 7,500 Aboriginal school children in
Northern Territory Aboriginal Schools had a hearing loss caused by chronic Otitis
Media. Based on evidence presented to the Committee, this would appear to be a
conservative estimate, as it was often quoted that the incidence of Otitis Media was
between 80% and 98%.

12.11 During the course of the Committee's inquiry into the effectiveness of the
Commonwealth's Access and Equity Strategy in relation to Aboriginal and Torres
Strait Islander peoples, the Committee received evidence from Sister Liz Wilmot
from the Durri Aboriginal Corporation Medical Service in Kempsey, New South
Wales. Sister Wilmot indicated that 95-98% of the children in the Kempsey area had
hearing impairment due to Otitis Media.9

12.12 It is not within the scope of this report to deal with this issue in great
detail. However, it is of serious concern to the Committee that the incidence of
Otitis Media in Aboriginal and Torres Strait Islander children remains alarmingly
high. At the same time, many schools are poorly prepared to expect hearing
impairment, to arrange screening and to implement appropriate teaching methods.
Primary screening for hearing impairment should take place prior to pre-school.

12.13 The nature of the disease will not be covered in depth in this report. The
Committee is most concerned about the educational and welfare implications of the
resultant hearing impairment for Aboriginal and Torres Strait Islander children.

Evidence p 1108-1109

Inquiry into the effectiveness of the Commonwealth's Access and Equity Strategy in
relation to Aboriginal and Torres Strait Islander people. Exhibit 27, letter from Sister
Liz Wilmot, Durri Aboriginal Corporation Medical Service, on hearing problems in
children.



As Sherwood points out:

Simply put, if children cannot hear well they are going to have
difficulties in the classroom environment, as most learning in
the classroom situation is based largely on being able to listen
effectively.

Children must be able to understand the spoken word, which is
standard English, in order to learn how to read and write. If
children have not been able to develop listening skills, they will
have difficulties in auditory processing and understanding where
the information is coming from.

12.14 Specific problems are listed by Sherwood, these including reduced audition
(the power of hearing), impaired auditory acuity (sharpness of hearing) selective
attention, reduced recall and comprehension and delayed speech development.
Sherwood also points out the effects of hearing loss on a child at school:

Children who have otitis media will probably suffer with a
conductive hearing loss. This loss can fluctuate from one day to
the next, from not hearing well to not hearing at all, and may
be present in only one ear or both. For most children the
hearing loss occurs for only a short time. Fortunately, the
educational impact is only minimal, and easily remedied.
Children who have losses that occur regularly will have affected
language development, listening skills, thinking skills, and
general communication and learning difficulties.

For those children who have suffered from chronic otitis media
in their first year of life, there will be an interruption in the
way that they develop the basic skills of localising sounds,
discriminating important sounds form others, and how to use
those sounds to communicate. They will respond by using
incorrect sounds, or miss out on sounds altogether because they
have not heard them. Thus, these children will be dealing with
a language delay that will impact on normal language
development

12.15 The Committee believes that there must be an integrated approach to
prevention, screening, and treatment of Otitis Media at all levels of government.
Further, education authorities need to be more proactive and expect that most
Aboriginal and Torres Strait Islander students will have a hearing loss. Schools
must be able to have affected children identified quickly so that teachers can
minimise the disadvantage these children experience.
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12.16 It should also be stressed that priority be given to the recognition and
acceptance of Aboriginal and Torres Strait Islander methods of treating the disease.
Too often 'European1 ways are considered the only means of treatment with no
consideration of 'traditional' methods.

12.17 The Committee also understands that a national conference on the
education implications of Otitis Media and resulting hearing loss in Aboriginal and
Torres Strait Islander children was held in Alice Springs in August 1994. The
proceedings of this conference were unavailable at the time of printing this report,
however the Committee welcomes a national approach to discussion on Otitis Media
whereby states and territories can discuss different approaches to the identification
and treatment of the disease.

12.18 The Committee recommends that:

the Prime Minister, through the Council of Australian
Governments, seek the agreement of state and territory
governments to:

develop an integrated approach to the prevention,
screening and treatment of Otitis Media;
(Recommendation 89)

have schools better prepared to deal with the hearing
impairment of Aboriginal and Torres Strait Islander
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This question presented a number of problems for the Commission. The function
of a Royal Commission is to inquire into a matter and report to government. This
is, of course, quite clear but is not well understood by many people in the
community. Many Aboriginal people considered that if Commissioners were to find
dereliction of duty on the part of a custodian or custodians that the Commission
would then take action against such person or persons, including the laying of
charges. Many Aboriginal people spoke to officers of the Commission in terms that
made it clearly apparent that they assumed that the Commission had power to take
such action and that the Commission would take such action in any and every
appropriate case. It became quite apparent that this was a widely held opinion and
expectation amongst Aboriginal people.

This matter was forcibly brought to the attention of Commissioners by Aboriginal
field staff in early 1989. In consequence, Commissioner Muirhead, who was then the
National Commissioner, produced a document which set out to explain certain
matters relating to Royal Commissions in general and to this particular Royal
Commission. The document was intended to assist Aboriginal field staff in dealing
with this matter and others. It was used throughout the country for this purpose
by field staff and later by staff of Aboriginal Issues Units when appointed.

I reproduce below three sections of the document as indicating the way these
matters were attempted to be explained to those who raised such questions:

Because only if there is a Royal Commission can all witnesses be subpoenaed and
required to give evidence. One of the problems was that in some of the inquests
following such deaths, witnesses including police and prison officers had refused to
give evidence. In some cases no inquests were held. A Royal Commission can
require a witness to give evidence, but should the witness be later prosecuted for an
offence, his or her evidence before the Royal Commission cannot (unless he or she
agrees) be put before the Court. At least a Royal Commission can require all
witnesses to give their accounts of the deaths or happenings that led to such deaths.
It is more likely to find out the truth than a simple inquiry, such as a Coroner's
Inquiry or a Committee of Inquiry or Police Inquiry set up by Governments.

1 RCIADIC, National Report, Vol 1, pp!02-6
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Simply to inquire into each death and then report to Governments. In their reports
the Commissioners will state (if they can) not only how people died, but why they
died. This enables the Commission to examine what we call underlying causes.
Why do Aboriginal people, who form about 1.5% of the Australian population, have
twenty times the risk of dying in police custody and ten times the risk of dying in
prisons? Why are so many arrested and put in cells and prisons? Are they treated
fairly by law? Why are so many Aboriginals unemployed, poorly housed, poorly
educated? Why is their health poor? Why is their life expectancy shorter than other
Australians? These are what we call 'underlying issues'. The Commissioners are
empowered in reporting to Governments to consider 'social, cultural and legal
factors1 which contribute to the deaths.

Can the Royal Commission punish those they find responsible for the deaths by

No. The Australian Courts alone can convict and punish wrongdoers.
Commissioners have no power to punish anybody except those who disrupt
proceedings, harass witnesses. Even in those cases its powers are limited and such
matters would generally be referred to State Governments for action.

However, there is no doubt that despite the explanation, many Aboriginal people and
some non-Aboriginal people remain unclear about the functions of a Royal
Commission.

Individual Commissioners, were, by their Letters Patent, authorised to make
recommendations in respect of a death into which they inquired. All Commissioners
were of the view that it was inappropriate for any Commissioner to recommend that
proceedings be instituted against persons in respect of whom adverse findings had
been made by Commissioners in their reports of their inquiries into particular
deaths.

There are good reasons for this decision and these were outlined by Commissioner
Wootten in his report on the death of Paul Kearney:

It would not be right for this Commission to make a finding that any
person was guilty of a criminal or disciplinary offence. The law lays
down certain procedures which must be followed before such findings
can be made, and establishes particular courts or tribunals which have
power to make such findings and impose penalties in respect of them.
This Commission's function is to ascertain the facts in relation to
Aboriginal deaths in custody and report those facts to Government. It
is for Government, or the appropriate agency of Government, to take
whatever action is called for in the light of those facts, whether the
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action be by way of legislation, policy changes, funding of services or
institutions, recognition of rights, or prosecution or disciplinary action.
The Commission has no power to do any of these things itself.

While the Commission may make recommendations, there are good
reasons why it should be cautious about making recommendations for
proceedings against named individuals, except in very clear and serious
cases. Whatever the Commission may recommend, the prosecuting
authorities or, in the case of disciplinary proceedings, the
Commissioner of Police, will have to make up their own minds whether
proceedings should be taken. It does not follow that, because a Royal
Commission has made a finding adverse to a particular person, a
criminal or disciplinary charge will necessarily succeed or be warranted
against that person. In the first place, because of the quite different
procedures, it may not be possible to prove in a criminal prosecution
matters about which findings may properly be made in a Royal
Commission. A criminal prosecution is an adversarial proceeding in
which the Crown carries the onus of proving beyond reasonable doubt,
in accordance with strict and sometimes technical rules of evidence,
that the accused, who cannot be compelled to make a statement or give
evidence, is guilty of a crime as precisely defined by law. Not only is
an accused person not bound to give evidence when on trial, but
evidence which he or she has given in the Royal Commission is in most
cases not admissible in the trial. While disciplinary proceedings are
not as constrained as criminal proceedings, they are very different to
a Royal Commission.

In a Royal Commission, set up not to try people but to find our what
happened in some area where information is otherwise lacking, there
are no parties, no onus of proof, no special rules of evidence, and no
requirement of proof beyond reasonable doubt; persons whose conduct
is in question can be required to give evidence; and the Commission
may criticise or condemn reprehensible conduct even if it is not
technically criminal. The limitations on a Royal Commission are,
broadly speaking, only that the Commission should stay within its
terms of reference, base its findings on evidence of some probative
value, require a degree of proof commensurate with the seriousness of
a finding, act in good faith and not make findings in contravention of
the requirements of natural justice.

Apart from possible difficulties of proof, there maybe discretionary
reasons for prosecuting or disciplinary authorities not taking
proceedings - for example that the offence was a minor one committed
many years ago by a person of subsequent good record, or was
committed in accordance with what was a general practice now realised
to be wrong. If proceedings recommended against an individual are
not taken, or are not successful, the outcome will be confusing to the
public. On the one hand the individual maybe unfairly assumed to be



a guilty person who 'got off. On the other hand it may erroneously be
thought that the Commission's findings are unjustified.

Some of the Considerations I have mentioned are noted in Hallett
Royal Commissions and Boards of Inquiry pp 48, 328-331. Some are
relied on by the High Court in support of its construction of the
Independent Commission Against Corruption Act 1988 in Balog v.
Independent Commission Against Corruption (20 June 1990).

(I mention that Commissioner Wootten reserved for further consideration, cases of
deliberate or malicious harm if they should arise.)

In my opinion, the matters mentioned amount to compelling reasons why
recommendations for the laying of charges should not be made. However,
additionally, there are some other very good reasons particular to this Royal
Commission why, in my opinion, it was particularly undesirable that
recommendations should not be made for prosecution or other action against
individuals:

the deaths were inquired into by five different Commissioners and their exists
the possibility that individual Commissioners might differ in their views as
to the degree of seriousness of any particular breach that might be found;

the deaths were spread over almost a ten year period. There is no doubt that,
in some respects, views changed over the period as to what were considered
to be appropriate standards of care: action taken in 1980 might well be
regarded differently from exactly the same action taken in 1989; and

the deaths occurred in all parts of the country. Prison regulations and Police
standing orders are particular to States and Territories. An act which
constituted a breach of standing orders, for example, in one place might not
be a breach in another.

It was also open to Commissioners to recommend to government that the report of
any particular inquiry should be drawn to the attention of prosecuting authorities
or to persons authorised to institute disciplinary proceedings. This has already been
done in some cases.

The terms of my Letters Patent are such that I could at this stage make
recommendations as to the bringing of charges or the drawing of matters to the
attention of prosecuting or other authorities. I do not do so for the reasons stated
and also for the additional reason that it is inappropriate for me to do so in respect
of inquiries conducted by other Commissioners. It would be invidious to deal with
those inquiries which I conducted on a different basis. I, therefore, make no such
recommendations.

However, I strongly suggest that the reports of all ninety-nine deaths should be
carefully studied with a view to the appropriate authorities deciding whether any
action should be taken against any person.



Session with the House of Representatives Standing Committee on Aboriginal and
Torres Strait Islander Affairs (Thursday, 26 May 1994).

Central to the successful outcomes from the Royal Commission into Aboriginal
Deaths in Custody Recommendations is that Aboriginal and Torres Strait Islander
people should drive the implementation and monitoring of the recommendations.

This was identified by the Commissioners in their report and it's been acknowledged
by most governments in the establishment of Aboriginal Justice Advisory
Committees. Views expressed by conference delegates is that Aboriginal and Torres
Strait Islander people and communities are subjected to the underlying issues
outlined in the Royal Commission ona daily basis. Aboriginal and Torres Strait
Islander peoples and communities, if given the right support by government and it's
agencies, have the ability to develop and implement strategies to improve their
current disadvantage.

That AJACs be properly funded with chairs of such committees to be
appointed on a fulltime basis.

That AJACs be appropriately placed in a Department like Attorney's-General
or Ministry of Justice to ensure that they have the support and direct input
in the development of policy in relation to the criminal justice system.

That there be a secretariat to all AJACs in every state/territory that is
accountable to the committees and responsive to the directions of the AJAC.

That the funding provided enables the AJACs to have an ability to undertake
independent research and to report on the implementation of RCIADIC
Recommendations on an annual basis.



That there be a national body of AJACs established with a national
spokesperson to speak on behalf of all AJACs on issues of concern. In the
interim, the Chairpersons of those states/territories that have AJACs are to
be the key contacts. Due to the fact that the Northern Territory does not
have an AJAC a nomination is required, and because of the absence of
Tasmania at the conference, they should not be excluded from any national
developments regarding AJACs.

That a bi-annual conference or a body of AJACs be convened at a national
level to draw together the experiences of the states/territories to consider and
address the implementation and monitoring process of the RCIADIC
recommendations and to develop best practices as identified throughout the
various jurisdictions.

That the bi-annual conferences be jointly funded by the state/territory and
Commonwealth Attorneys-General, which also allows for the various AJACs
to feed in to the twice yearly meetings of state and Commonwealth Attorneys-
General, or the SCAG conferences.

That the next conference be held in Brisbane within twelve months of this
conference, (May 1995) or to coincide with the meeting of the Attorneys
General or SCAG meetings. It was indicated at the conference that SCAG
meetings are scheduled three times a year and often take place in February,
June, July or October and November. Until such time as a national body of
AJACs is established it was recommended that HREOC and ATSIC take
responsibility for convening the next conference.

That a copy of the conference report be put to the next meeting of Attorneys-
General for consideration.

That there is a need for regular attendance at state/territory AJAC meetings
by relevant Ministers, and departmental and government agency Chief
Executive Officers, to explain to the AJACs the policies and programs that
are designed to implement the recommendations and of progress being made.

That AJACs be involved in the development of Draft Bills, rather than the
present practice where the AJACs are invited to comment on bills, once they
have been finalised.



That AJACs have an independent reporting capacity. For example, although
not exclusively, the AJACs could have devoted to them, a section of state and
territory annual reports on implementation and monitoring.

That the report on the monitoring and implementation of the RCIADIC
Recommendations of SCAG, the state/territory and Commonwealth Attorneys-
General meetings should be made available to all Aboriginal Justice Advisory
Committees (AJACs).

Disproportionate number of indigenous Australians in Police custody;
Juvenile justice;
Failure to implement non-custodial sentencing options;
Failure to recognise customary law in court processes and sentencing;
Failure to improve police and corrective services practices, complaints and
investigations;
Family violence;
Bail procedures, particularly to the Northern Territory and Western
Australia; and
Pre-release and post-release support for Aboriginal and Islander prisoners,
with a particular emphasis on the question of rehabilitation.
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Kemble

RECOMMENDATIONS BREACHED

Coroniai Report unavailable

(IR) 28, (NR) 150, 151, 152, 156, 157, 167

Insufficient information in Coroniai Report

(IR) 36, (NR) 152, 157

Insufficient information in Coroniai Report

Coroniai report unavailable

(NR) 152, 157

Insufficient information in Coroniai Report

(NR) 130, 150, 152, 153, 154, 155, 157, 247, 251, 252, 263

(NR) 92, 126, 127, 133, 137, 148, 144

Coroniai Report unavailable

Inquiry incomplete

(NR) 133, 160 - Inquiry incomplete

Inquiry incomplete

Inquiry incomplete

Source: Aboriginal and Torres Strait Islander custodial deaths between May 1989-January
1994, Report to the National Committee to Defend Black Rights, C Cunneen & J Behrendt,
Submission No. 11, pS404-409
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Inquiry incomplete

Inquiry incomplete

(IR) 15 (NR) 126, 127, 137

(IR) 3, 4, 5, 6, 8, 9, 12, 13, 14 (NR) 79, 80, 81, 84, 87,
126, 127, 133, 135, 136, 137, 144

Coroniai Report Unavailable

(IR) 28 (NR) 155, 152

(IE) 28, (NR) 124, 155, 152

(IR) 3, 4, 5, 6, 8, 9, 12, 13, 14, 15, 28, 40 (NR) 79, 80, 81,
87, 126, 127, 133, 135, 136, 141, 159, 160, 162

(IR) 1, 28 (NR) 92, 94, 126, 154, 155, 168, 181, 182

(NR) 86, 92, 121, 125, 126, 127, 133

(NR) 60, 79, 80, 81, 87, 126, 127, 133 Inquiry incomplete

(NR) 95, 150, 151, 152, 153, 155, 156, 164

(NR) 79, 80, 81, 87, 126, 127, 133, 135, 136, 138, 159,
160, 162

Inquiry incomplete

(NR) 25, 35, 60, .127, 130, 145, 146, 150f 151, 154, 155,
170 Inquiry incomplete

(NR) 60, 127, 133, 135, 136, 161 Inquiry incomplete
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Coroniai report unavailable

Insufficient information in coroniai report

Insufficient information in coroniai report

Insufficient information in coroniai report

(IR) 28, 32, 36 (NR) 150, 152, 154

Insufficient information in coroniai report

Insufficient information in coroniai report

Coroniai report unavailable

(IR) 28 (NR) 126, 127, 133, 137, 144

nil

(IR) 36 (NR) 152, 157

(IR) 12, 13, 14 (NR) 127, 133, 135, 136

(IR) 32 (NR) 92, 150, 152, 154, 168

(NR) 60 Coroniai report unavailable



(cont.)

NAME

Victoria

Duggan

Roberts
(aka Walsh)

Blundell

Walton

Hughes

Northern Territory

Stevens

Name supplied

Wingrove

Tasmania

Kelly

Young

RECOMMENDATIONS BREACHED

(IR) 3, 4, 5, 6, 8, 9, 15, 28, 42
(NR) 79, 80, 81, 84, 87, 126, 127, 1335 144, 247, 252,
255, 257, 263

(NR) 79, 80, 81, 84, 87, 127, 133, 158, 159

(NR) 133 Coroniai report unavailable

Inquiry incomplete

Inquiry incomplete

Insufficient information in coroniai report

(IR) 32 (NR) 60.61

Inquiry incomplete

(NR) 154, 158

(NR) 60 Inquiry incomplete

Note : *Some dispute as to person's Aborigmality



There were a total of 26 breaches of recommendations from the Interim Report as
shown below.

Recommendation No.

1
3
4
5
6
8
9
12
13
14
42
15
32
36
28

Frequency Breached

1
1
1
1
1
1
1
1
1
1
1
2
3
3
7

Total 26

The most frequently breached of the interim recommendations was No. 28 which
states that police and prison officers involved in apprehension and/or detention of
persons in custody should receive training to enable them to identify persons in
distress or at risk of death through illness, injury or suicide.



There were a total of 169 breaches of recommendations from the National Report
as shown below. The recommendations are listed in order of the frequency with
which they were breached.

Recommendation No.

25
35
61
86
94
95
121
124
125
138
141
145
146
148
161
164
167
170
181
182
251
255
257
84
130
153
156
158
162
1 flQ
loo

247
252
263

1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
2
2
2
2
2
2
o

2
2
2



(National Report cont.)

Recommendation No.

151
159
160
92
137
144
79
80
81
135
136
157
60
87
150
154
155
126
152
133
127

Frequency Breached

3
3
3
4
4
4
5
5
5
5
5
5
6
6
6
6
6
10
10
12
13

Total 169

As can be seen from the above, Recommendation 127 was the most frequently
breached. Recommendation 127 requires that police services 'move immediately1 to
examine the delivery of medical services to persons in police custody. There are 6
sections and 9 subsections to this recommendation elaborating on how this
recommendation should be implemented. Ironically all governments have supported
this recommendation.2 Other frequently breached recommendations included 133,
152 and 126. Recommendation 133 relates to police training in identifying distress
and risk factors (see also interim Recommendation 28). Again all governments have
supported this recommendation.3 Recommendation 126 states that in every case
of a person being taken into custody a screening form should be completed and a

Response by Governments to the Royal Commission, Aboriginal Deaths in Custody, Vo! 2,
AGPS, Canberra, 1992, P473

Response by Governments to the Royal Commission, Vol 2, pp571-2



risk assessment completed. All governments have supported this recommendation.'

Recommendations 150, 154 and 155, each of which were breached 6 times, all relate
to various aspects of the provision of health services. Recommendation 87, which
was also breached 6 times, refers to the use of arrest as a sanction of last resort and
the need to eliminate unnecessary police custodies. This recommendation was
supported by all governments.5 Recommendation 60, breached 6 times, refers to the
need for police forces to eliminate violent or rough treatment and verbal abuse of
Aboriginal people. This recommendation was also supported by all governments.6

4 Response by Governments to the Royal Commission, Vol 2, p467

Response by Governments to the Royal Commission, Vol I, pp306-7

Response by Governments to the Royal Commission, Vol 1, p203



The Queensland Police Service supports the use of diversionary
facilities for the removal of prisoners arrested for drunkenness from
watchhouses.

Order Where a diversionary facility is available to release prisoners arrested
for drunkenness from a watchhouse the officer in charge of the
watchhouse will develop:

standing orders for the watchhouse; and

a protocol with the facility.

Procedure Where a diversionary facility exists and the person agrees to go with
a responsible person to that facility, that person may be released on
cash bail at any time during the detention.

Queensland Police Service Custody Manual, June 1993, p53





With an emphasis on the corporate policy of customer service,
perform all duties efficiently and cost-effectively consistent with
the values and strategies of the Police Service.

Provide support to community members in dealing with other
Statutory Bodies, eg. assisting with RTA testing, licence testing,
Department of Social Security inquiries, etc.

Establish effective communication between police and the local
Aboriginal community.

Patrol streets with particular emphasis on shopping centres,
hotels, clubs, schools, hospitals and other locations where
Aborigines, particularly juveniles, congregate.

Attend Blue Light Discos.

Attend sporting fixtures and events involving Aboriginal
participants and spectators.

Meet with community members, providing information and
advice on issues of interest and concern.

Provide input to juvenile cautioning programmes (Aboriginal
and non-Aboriginal), eg. C.A.P.S.

Attend community crime prevention workshops/programmes.

Initiate, participate and/or coordinate Koori community
meetings.

1 This appendix comprises Annexures A & B from the submission of the New South Wales
Police Service, evidence, ppS2020~2



Principal Duty: Act as a mediator in disputes involving police and Aborigines.

Act as a communications channel for both parties in resolving
problem issues before they get out of hand.

Accompany police with 'at risk' (ie. those considered likely to
self-injure or suffering a chronic medical or psychological
condition) - to assist the detainee, not to perform the escort in
place of police.

Liaise with police when they respond to incidents of domestic
violence.

Establish and maintain close personal rapport with Aboriginal
organisations and groups within the community.

Develop a network of contacts within the Aboriginal community
to strengthen cooperation and communication.

Assist community members in their dealing with policing issues
and their contact with statutory bodies.

Assist Relatives concerning procedures for visiting Aboriginal
prisoners.

Facilitate prisoner visits.

Develop 'lay visitor1 schemes.

Principal Duty: Actively market the functions and aims of the Police Service to
the Aboriginal community.

Attend Patrol Education days providing information and
awareness to police on the culture, behaviour and tradition of
the Aboriginal community.

Attend Aboriginal and other community groups providing
information and awareness of the operation, expectations and
obligations of the NSW Police Service.

Principal Duty: Liaise with Patrol Commander, Tactician and shift supervisors
on a daily basis.



Activity: Liaise with members of the Aboriginal community with respect
to persons who have outstanding warrants etc.

Principal Duty: Contribute to the training and development of Patrol personnel.

Activity: Attend crime prevention workshop/programmes.

Assist police in explaining procedures to members of the
Aboriginal community.

There are a number of activities which are not to be undertaken by Aboriginal
Community Liaison Officers and which clearly fall outside of the Statement of
Duties and Accountabilities of the position.

The following are examples of activities that should not be performed by Aboriginal
Community Liaison Officers:

Random Breath Testing

Execution of Warrants

Radar duties

Arrest of offenders/suspects

Attending interviews involving Aboriginal juveniles as the independent
representative

'Front line' involvement in domestic violence, riots and siege situations

Searching prisoners




