Chapter 9

General problems in relation to compensatmn for disease,
suggested by the Baryuigzl expenence

9.1 The matters discussed in previous chapters, and particularly in Appendtx il
Chapters 1-5, disclosed a number of problems in the area of compensatnon for
occupationatly-caused disease which are not confined to the Baryulgil situation. It is the
Committee’s hope that relevant authorities will examine the prob]ems and lhe %teps that
'mlght be 1aken to correcl them.

PROBELEMS ARISING FROM ABORIGINALITY

9.2 One probiem which goes beyond the Baryulgll satuanon could affect Aboriginal
people in other areas seeking compensation through the remedies of common law.

Title %0 land of Ahorlgmals hvmg on reserves

9.3 It was seen in Appendix 11I, Chapger 4', that Aboriginals living on reserves will not
have standing to sue for private nuisance, for trespass to land or under the rule in Rvlands
v Fletcher’ unless they have been granted a lease from the body in whom title to the
reserve 1s vested, even.though they and their families may have been hvmg in that place
for generations’.

9.4 -The broad issues of land rights are beyond the scope of this Inquiry. Nevertheless it
appears less than just that Aboriginals who have lived for generations on reserve land, as
‘have the Baryulgil community, should have no rights to compensation for injuries arising
from the encroachments of others on that fand, merely because the practices of an earlier
society, whose protectionist policies often involved substantial disadvantage to and
neglect of Aboriginal people, denied them any possessory title to the lands to which they
were restricted. This situation is being gradually overcome, by policies and programmes
fostering transfer of title to the ‘Aboriginal people themselvcs, but, as Appendix III,
paragraphs 4.21 to 4.27 and 4.67 show, its effects are still operative. The Committée
suggests that the negotiations envisaged in Recommendation 1. could, until the new
policies have completely eradicated the effects of old arrangf:menss lead to ways in wh;ch
such possible !HJLiSfiLGS caufd be remedied. '

PROBLEMS RELATING TO DiSEASES OF LONG LATF NCY AND OF
-GRADUAL PROCESS

Limitation of actions B o

9.5 The discussion -in -Appendix III,; paragraphs [.89 to [.104 suggests that the
extensions provided in the New South Wales Limitation Act 1969 cover most of the
problems- in relation to limitation of action that arise with diseases of long latency.
However, the fragility of that coverage is attested by the fact that a case based on those

sections had to be taken all the way to the High Court (and that the mterprctatlon given
there disclosed no clear ratio decidendi).’

9.6 There still appears to be a need for amendment to the Limitation Act 1969 clarifying
Aits intention. Western Australia has recently adopted that approach in the Acts Amendment
(Asbestos Related Diseased) Act 1983. However, the same sort of provision is needed for
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other diseases of long latency. Furthermore, it would be desirable if uniform legistation
could be achieved on this issue. _

9.7 The Baryulgil situation also Suggest that any investigation directed at possible
amendment of the various Limitation /Acts should reconsider the question whether the
existence of a cause of action should be a material fact, ignorance of which would
necessitate an exiension of the limitation period.” There seems little justice i closing off
the legal rights of persons who, through lack of education, unfamiliarity with the
Australian legal system, or insufficient command of the language, are unaware of those
rights; particularly when. they are rights to compensation for diseases contracted in
unpleasant and often il-paid work which, however little it con_tnbutes to their own
wellbeing, does contribute to the wellbeing of society. In such cases, moreover, the
families of the persons denied compensation become a charge upon the public purse
through the welfare services. Economics as well as equity could be served by a rcapprassal
of the approach in question. - .

9.8 Any projected amendment to the leltdtlon Acts should dlso consnder their
operation in felationi’'to Compensdtaon to Relatives claims, and tn particular that feature of
the New South Wales Act whereby it is the deceased’s ignorance of materiaf facts and not
that of the dependant claimants which is effective to extend the period.* This could create
hardship for dependants in ethnic groups where the father, as head of the household, did
not discuss legal or financial matters with his family, as'not being ‘women’s business’. In
such a situation, if the father died having known the material facts for longer than the
period -allowed, but mistakeniy having fatled to act on them; the dependants would be
unable to gainany compensation to aid them in their ensuing poverty, despite the fact that
they had at no time failed to exercise legal rights with expedition.

9.9 In the light of these various matters, and particularly of the desirability of uniform
Limitation Laws, the committee suggests that-the Standing Committee of Attorneys-
General nitiate a nationwide review of the various Acts with a view to drafting and
procuring the passage of -uniform statutes in all :the states and.territories.

Causatmn problems

9.10  The discussion of causanon in Append;x HI. Chaptar | pomted out that i in the case
of diseases of long latency, such as mesothelioma, it will be difficult to establish exactiy
__when the disease was contracted.” Where the person suffermg the disease was, during the
likely period of contraction, employed at more than one place where he or she was
exposed to the risk of contracting that disease, it will be impossible to prove which
employer was responsible and therefore which is the proper defendant.®

9.1l Inthe case of such diseases, and also diseases such as asbestosis which are not only
diseases of long latency but also contracted by gradual process, there is.also the possiblity
that during the relevant latency period, one or more of the possible defendants will have
died (in the case of an individual}y or gone mnto hguidation {in the case of a company).
Whilst, in appropriate circumstances, actions may be brought dgainst the estate of a
deceased individual” and a liquidated company may be restored to the Register of
Companies to allow access to its insurance policies, these measures may not always be
available, and the plaintiff may be without a defendant or without the full complement of
defendants, Even without these problems, plaintiffs soffering diseases contracted by
gradual process who had been employed in a number of places contributing to the
development of their diseases would have the inconveniences of needing to join all the
relevant employers as defendants. _ _ :

9.12 The New. South Wales Workers' Compensation Act 1926 has handled that
difficulty in refation to compensation claims by allowing the claim to be made against the
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last employer who subjected: the claimant to the risk.* The apparent unfairness to that
employer in the individual claim is evened out by the “knock-for-knock’ operation of the
provision over-all.

5.13 A similar approach could be applied in the circumstances outlined in paragraph
9,10 by a Law Reform (Miscellaneous Provisions} Act allowing common law claims to be
brought against one employer as defendant, and giving that employer the right to seek
indemnity from any other employers who had contributed to the risk of the plaintiff’s
disease. The philosophy of negligence claims is more and more becoming one of loss
distribution. Such a suggestion would be in keeping with that aim, and would place the
burden of dealing with joint contributions to any injury on a party more able to cope with
that burden than an injured worker.

GENERAL ISSUES IN RELATION TO DAMAGES

9.14 A number of the matters arising from the Inquiry related to the award, computation
and successful receipt of ddmdges

Rmblems relating fc the once-and-for-all rule

9.15 Damages are paid, as seen in Appendix HI paragraphs [.116 to 1.118 in a lump
sum ‘one and for all’. The Limitation Act 1969 (N.8.W .} required that damages must be
sought (by and large) within six vears of the contraction of a disease. However, many
diseases will not disable the sufferer seriously until quite a few years after diagnosis. Yet
on diagnosis the piamttﬁ has (probabky) only six years to claim — maybe only one year if
diagnosis established the last remaining material fact, ignorance of which had extended
the time period. Within six years of diagnosis, the plaintiff's disease may not have
attained its full disabling extent. But the damages will have to be assessed at that time, and
the court’s estimation of the degree of loss that will result, even though assisted by
medical evidence, may underestimate the future loss and therefore the damages needed to
compensate it."

9.16 This is one of the matters that has led to proposals for a comprehensive 5tamtory
compensauon scheme prov;dmg for periodic payments, reviewable as the injured
persons s circumstances alter.”” However, these schemes have not been adopted in any
serious way in Australia. Yet even ‘without a comprehensive compensation scheme, this
particular problem could still be tackled within the existing procedures of the common
law, by legislative provision for interim awards and periodic review when damages have
been granted to persons suffering from slowly developing diseases. The Committee
suggests that this possibility would be an appropriate subject for reference by state
Attorneys-General to their Law Reform Commissions.”

Problems of insolvent or impecunious defendants

9.17 Appendix IlI, Chapter 1 explored in some detail the difficulty that would face
persons succeeding in an action against Asbestos Mines Pty Lid in attaining payment in
full of damages awarded to them. This situation is not limited to Baryulgil claimants.
Many injured persons discover that, though the courts uphold their claims for damages,
the defendants do not have funds, or sufficient insurance cover, to meet the damages. In
relation to any loss suffered as a result of employment after 1981 (in New South Wales),
the requirement in Section 18(1) of the Workers' Compensation Act 1926 of an unlimited
common faw extension msurance policy will avoid this problem {provided the defendant
had complied with the Act). But claims yet unmade will sl arise for damages for
diseases of long latency, though negligently caused, is not occupationally caused, the
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plaintiff would have to rely on public Hability policies where there is no legislative control
of limitations on liability.

9.18 Protection could be given in such cases, at least where the claim is based on
employer’s liability, by creating a statutory fund, composed of sums to be paid annuaily
by insurance companies dealing in the business of Workers’ Compensation insurance, to
which a worker could have recourse when an employer defendant couid not pay damages
above the amount insured. Such a fund could be closely modelled on the Uninsured
Liability Fund set up under the New South Wales Workers™ Compensation Acr 1926." The
Committee suggests that state Attorneys-General consider the possibility of amendmg, the
Workers® Compensation legislation to provide for such funds.

Problems for injured employees of impecunious subsidiaries in piereing the
corporate veil

9.19  Appendix I, paragraphs 9.19 to 9.50 pointed out that where the employer unabie
to meet a prospective award of damages is a whc)iiy owned subsidiary company, the
injured employee could perhaps Succeed not only in gaining an award of damages but in
having the award paid if the action could be brought against the pdrent company.
However, even where evidence can be produced that the subsidiary acted in all material
respects as the agent of the parent company, ‘Australian courts are not willing to lift the
corporate veil to allow the action to be brought against the parent company. It was also
stated in Appendix III, paragraph 1.39 that Companies legislation duthonses the hﬁmg of
the corporate veil for certain other specified purposes.

9.20 It would therefore be possible to provide for the circumstances of injured
employees of an impecunious subsidiary by an amendment to the Compdmes legislation
authorising actions by such employees against the parent company in cases where the
factors pointing to an agency situation (outlined i in Appendix 111, paragraph 1.40 could be
shown to have existed. Those factm‘s are:

(1) that the profits were treated as those of the parent company,

(2) that the persons conducting the business were appointed by the parent company;

(3) that the parent company was the head and brain of the trading venture;

(4) that the parent company governed the venture and decided what should be done and
what capital should be embarked on it; :

(5) that the profits were made by the parent company’s skill and direction;

(6) that the parent company was in effectual and constant control.”

Legistative provision for actions against the parent company in such a situation was
foreshadowed by Ford when he wrote in Principles of Company Law:
The ncreasing tendency of English and American courts to look behind the corporate veil
. is not matched in Australia, and probably furure development lies with the legislature
rather than the courts. (emphasis added)®

Damages for non-pecuniary loss in compensation te relatives actions

8.21 . In Appendix i, paragraphs 1.16 to 1.23 the measure of damages in Compensation
to Relatives Actions was outlined. It was seen that, except in South Australia and the
Northern Territory, no account is taken of the emotional loss suffered by the dependent
relatives ~— what Sir Owen Dixon described as ‘the natural ties of their relationship or
close association and the moral comfort and companionship arising therefrom’" but that
all that is compensated is the loss of expected financial support.

9.22 Since in many cases, the emotional or non-pecuniary loss will be of much greater
importance to the relatives than the lost financial support (however impecunious their
situation), it is arguable that common law damages to the relatives should make provision
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for compensating that loss, and that amendment to the legislation of the states {other than
South Australia) and the A.C.T. to allow such damages to be awarded is desirable.

PROBLEMS RELATING TO ADMISSIBILITY OF EVIDENCE

.23 The application of the hearsay rule couid cause serious problems to persons
seeking to bring actions for breach of statutory duty if any considerable period of time has
elapsed since the occurrence of the breach on which the particular action is based. in most
cases, evidence of the breach will be contained in reports by members of the relevant
Inspectorates (as, for example, reports of dust counts by the Mines Inspectorate which
disclose airborne asbestos fibres in excess of statutory standards). Such reports are not
admissible as evidence because they are treated as hearsay."™ To produce admissible
evidence of such levels, and therefore of breaches of the standards, it would be necessary
to call as witnesses the Inspectors who made the reports and the scientists who made the
readings. If the action were brought within the normal six-year limitation period, it would
not be exces‘;wely difficult to find the inspectors, and to elicit their testimony. But if the
lapse of time is greater because the timitation period has been extended under provisions
relating to ignorance of material facts, those witnesses may be dead, or may not be able to
be traced, or may not be able to recall the matters contained in the reports.

9.24 A number of Acts make provision for certain certificates to be accepted as proof of
the facts certified.” It would be possible, without involving any serious disadvantage fo
other parties, to make reports of inspections and tests admissible as evidence of the
matters contained in thern. It would not be necessary to make the reports and tests
conclusive. If they were merely admissible, countering evidence could be brought to show
that the matters reported did not occur, or that the test results were not accurate. But if
such countering evidence were not forthcoming, the evidence provided by the reports
would support a finding of a breach. Without such a provision, claimants who had
successfully overcome the hurdle of the normal limitation period might well be unable to
produce any admissible evidence of a breach that had actually occurred and caused injury
to them. The Committee recommends, therefore, that industrial safety legislation setting
standards and authorising inspection to enforce those standards should contain provisions
making the inspection reports admissible as evidence i any court trying the issue of
whether a breach of the standards took place.

PROBLEMS RELATING TO THE E)IAGNOSTIC CRITERIA OF THE DUST
DISEASES BOARD

9.25 While the Committee has found no evidence to substantiate the suggestion that the
Dust Discases Board adopts conservative diagnostic criteria for asbestos-related
diseases.” it appears difficolt to establish with certainty what the Board's diagnostic
criteria for asbestosis are. Since the 1983 amendment to the Workers' Compensation
{Dust Diseases) Act 1942 allows appeal against the decisions of the Board and the Medical
Authority to the Workers’ Compem,at;on Commission, and since that appeal is to be
conducted as a hearing de novo, it is surely necessary that the diagnostic criteria be clearly
stated, if appellants are to be able to challenge an unfavourable diagnosis before the
Commission. The Committee recognises that the absence of a statement of criteria has
value in allowing a flexibie and beneficient approach to claimants, but suggests to the
Board that it attempts to formulate a statement of criteria that will assist intending
appellants, while at the same time profecting flexibility as much as possible.
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PROBLEMS RELATING TO THE AVAILABILITY OF REMEDIES TO THE
SURVIVING PARTNERS OF DE FACTO RELATIONSHIPS

0.26 Throughout the analysis of existing legal remedies in Appendix il and in the
Committee's resultant conclusions in Chapter 8, the problems for the surviving partners of
de facto relationships in bringing actions under the Compensation to Relatives Act 1897
(N.S.W.) and the Law Reform (Mzsce!!ane(ms Prowsaom} Act 1944 (N.S.W .} have been
raised.

9.27 This issu¢ was thoroughly canvassed by the New South Wales Law Reform
Commission in its June 1983 Report on De Facto Relationships. The Committee’s
investigations and conclusions support the Law Reform Commlssmn s dlscussu)n and the
Committee supports its recommendations.

9.28 The Comunittee notes the stated :ntenuon of the New South Wales Government to
introduce Ieglsianon to  implement the recommendations of the Law Reform
Commission,” and, in support, urges the Attorney-General of the Commonwealth to
make representations to the New South Wales Attorney-General that Section 3 of the
Compemanon to Relatives Act 1897 (N.S.W.) be amended to inciude surviving de facto
spouses in the class of persons entitled to bring actions under the Act, and that the Wills,
Probate and Administration Act 1898 (N.S.W.) be amended to allow de facto spouses to
seek letters of administration of an lntesmte estate and to benefit under a dlsmbuﬂon of
such estate.

9.29  The positio’n of surviving partners of tribal marriages also prevents them from
bringing actions under the Compensation to Relatives Act 1897_ (N.S.W.) and the Law
Reform (Miscellaneous Provisions) Act 1944 (N.S.W.).* The Committee therefore
recommends to the Altorney-General for the Commonwealth that priority be given to
legisiation, ‘under the Commonwealth marriage  power, according recognition to
Aboriginal tribal mamages at least for the purposes of actions for ddmages for lost
support by surviving dependants in cases of death caused by personal injury.

COMMENTS ON THE GENERAL CONCLUSIONS AND
RECOMMENDATIONS

9.30 The matters outlined in paragraphs 9.3 to 9.29 do not involve interference with the
substantive law on compensation. They do not create new rights. Their effect would be to
remove procedural difficulties which would otherwise prevent particular plaintiffs from
successfully presenting their claims for compensation for injuries arising from negligent
acts or acts in breach of statutory duty where all the essential elements of the causes of
action could be made out, or difficulties which would prevent successful plaintiffs from
rece:vmg payment of the awards for compensation which the courts have mddt,

9.31 The various common law actions for compensation and the statumry compemdtion
schemes enshrine a particular approach fo the distribution of the loss consequent on injury
and disease. The central feature of that approach, in the area of occupational injury, is to
distribute the loss to the community as a whole through the employer (and the employer’s
insurer}. At the same time, bounds are put on that distribution by the concepts of causation
and foreseeability, practicability of precautions and reasonable reaction to the hazards (in
common law claims) and by the concepts of injury, disease and course of emp!oymcnt (in
the statutory schemes). While doubts have been expressed for some time about the
effectiveness of this approach, and radical alterations have been suggested, the
recommendation of such comprehensive change is beyond the scope of this Committee,
and the inquiries on which such recommendations would need to be based are not within
its terms of reference. The suggestions in paragraphs 9.3 10 9.29 are not of that kind. They
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do

not run against any of the central concepts on which the existing approach to

compensation is based. On the contrary, they enable those concepts to operate in cases
where otherwise procedural and technical details would prevent their full realisation, and
they prevent unfortunate discrimination between worthy claimanis,
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CHAPTER 10
Conclusions and recommendations

CONCLUSIONS

10.1 In Chapters 3-6 of this report the Committee has directed its attention to the first
term of reference. We broadly conclude that the manner in which the mine and mill were
operated was capable of producing asbestos-related disease. In Chapter 7 we conclude that
although there is evidence of some disease both in the past and among former miners still
fiving, that it is, on the evidence available, not widespread. In Chapters 8 and 9 we have
addressed the third term of referénce which was fo examine the provisions currently
available to secure just compensation for those who can prove themselves to have been
adversely affected. It is concluded that, provided a former employee can prove that he/she
has an asbestos-related disease caused as a result of employment at the mine or mill and
that he/she is .incapacitated thereby, -then existing remedies are adequate to ensure
compensation. These Chapters examine technical impediments which might defeat an
otherwise just claim. We have concluded that where those technical difficulties are related
to the prospective claimants’. Aboriginality, steps should .be taken to give Baryulgil
claimants the same rights of action at law as are cn;oyed by non- Aborlgmai Anstrai:ana
and recommend accordingly, : . :

10.2 The Aboriginal Legal Service, in its 'submission, as well ‘as pressing for an
alternative scheme for compensation for individuals argued that we should also
recommend general compensation for the community. In putting forward these claims the
Aboriginal Legal Service had identified a program of remedial. and compensatory
measures which would -include:

public health measures;
environmental rehabtlitation;
a building program;

job creation and development;
educational facilities; and
land.!

10.3  To the extent that compensation is being sought then we must be satisfied that the
conditions said to be compensable resulted from the actions of some person or authority
who can be called upon to make recompense.

10.4  We consider it important to make a distinction between compensation as such and
measures which, as a matter of government policy, it might be desirable to take to
ameliorate the condition of the people at Baryulgil. A series of measures have been taken
by the Commonwealth on behalf of the community which have been described in Chapter
2. These included the decisions to rehouse the people at Malabugilmah and to acquire
Collum Collum station on their behalf. These measures were taken by the Commonwealth
through the Department of Aboriginal Affairs as an aspect of programs administered by
that Department on behalf of Aboriginal people generally. They were actions of the
Commonwealth inspired by its policy of advancing the welfare of Aboriginal people.

10.5 Claims for rehabilitation of the old Baryulgil Square or re-location of the
community might have been justified had the Commonwealth not intervened when it did
and relieved the mine operators and State Government from such potential obligation. The
question does not now arise. The majority of former residents of the Square have been
decently rehoused at Malabugilmah, six kms from the Square. Those remaining at the
Square have chosen to do so and in doing so have rejected the Commonwealth’s offer to
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rehouse them. The Commonwealth, rightly in our opinion, was not prepared in the face of
public health advice it had received, to outlay funds on housing at the Square. We cannot
see how a claim for rehousing at the Square can be regarded as a sensible part of any
compensation package.

10.6 The Aboriginal Legal Service recommends a community based program without
prejudice to the rights of individuals to pursue claims separately for compensation. They
do not say who should provide this compensation or why they should do so, This part of
the claim is in reality a list of needs that the Aboriginal Legal Service has identified on
behalf of the people. These claims are very loosely related to any suggested culpability of
the mine operators or the N.S.W. or Commonwealth Governments. Nor has the
Aboriginal Legal Service directed the Committee’s attention to any principles that might
assist in sheeting home the responsibility for providing the compensation requested.

Pubiic health measures

10.7 The Committee has concluded and it later recommends that an Aboriginal Medical
Service should be established in Grafton and that the Service conduct regular clinics in the
Baryulgil, Tabulum, and Muli-Muli areas. The Medical Service should cater to the
general health needs of the Aboriginal people, and have expertise in the diagnosis and
management of ashestos-related disease. However, it is not perceived as a body set up to
gather evidence for future compensation cases. lis prime purpose would be the health care
of these communities. This facility should be established by the Commonwealth as part of
its Aboriginal Health Care Program along similar lines to existing health services.

Envirenmental rehabilitation

10.8 The Legal Service has produced evidence to support its claim for continuing
serious asbestos pollution of the vicinity of the operation of the old mine. This issue has
presented the Committee with some dilemmas. Measures to rehabilitate the area largely
turn on perceived damages to the health of people in the area. If Baryulgii Square was
uninhabited then measures that might be reguired would be mainly cosmetic and aesthetic,
The decision of a significant group to continue to reside at the Square and the presence of
the school serving not only the Square residents but the Malabugiimah people as well,
precludes that simple option, If the decision of those people who elected to stay is to be
respected, as we think that it should, then it is probable that the Square wili be inhabited
for some years to come.

10.9  The location of the school in proximity to the Square raises particular difficulties.
The school is a comparatively new building completed shortly before the closure of the
mine. The presence of a school close to the two communities is vital for the educational
welfare of the children at the two communities. It has one of the highest proportional
enrolments of Aboriginal children of any school in the State. If the school was closed,
without another school being built in this location, it would be a total disaster as far as the
educational welfare of these children is concemed. Experience of other -Aboriginal
communities suggests that were the children transported to Grafton or some other large
centre in the region, there would be a dramatic decline in attendance. The closure of the
school would be utterly demoralising for the Baryulgil/Malabugilmah people. It is
therefore imperative that schooling im. the area contimue {0 be available without
interruption. However, the future health of the children.is of equal concern. As long as
there is a possibility of future malignant disease resulting from the environment, the future
health of the children is at risk. We recommend measures to ensure that the Pollution
Control Commission monitors the hazard near the school and indicate steps that should be
taken if moving of the school is indicated. However, for reasons already stated, we are
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totally opposed o any solution that would involved the children-being transported oulside
the area for their education, even as an intermediate solution.

10.10  We have also concluded that measures should be taken to discourage continued
residence at the Square beyond the lifetime of those families that have elected to remain.
Even if these recommendations are adopted and limits placed on the duration of
permanent residence, the Square will continue to be inhabited for some constderable time
to come. The presence of senior members of the community and the significance of the
area {0 the conumunity will mean that there will be a continued flow of people to the
Square. These activities will involve a larger group than the -actual residents and those
people will necessarily be exposed to the potential health hazard. If people are to continue
to live at and use the Square then we conclude that eﬁectlve measures shouid be taken to
reduce, if not eliminate, the health risk. :

10.11 However, the dilemma will be readily apparent. If the Sqi:are is capable of such
rehabilitation that the danger is eliminated or reduced to insignificance and if this resuit
could be achieved without prohibitive cost, then the other measures that we propose
would be unnecessary. If, however, no measures could eliminate, or significantly reduce,
the potential danger or if the cost was so high as to be unsupportable, then the undertaking
of such an enterprise would appear futile. If, as we suspect, the danger (albeit limited)
cannot be eliminated or significantly reduced without excessive cost, then, in our view,
every step that can be taken should be taken to discourage the continued use of the Square
for residential and even social purposes and the placing of strict limitations on the
residents as to the uses that they can make of the Square. This would, of course, be almost
impossible to enforce in the absence of co-operation by both communities. Imiplement-
ation of such a measure would require delicate handling and intessive consultation with
the groups involved. If the famities still resident at the Square can'be persuaded to move to
Malabugilmah or to houses out of the contaminated areas then that would be the most
desirable outcome. Should such entreaties fail to have effect, then the residents should be
impressed with the dangers to children and young people and their co- operatlon in
restricting access sought. :

10.12 -1t is evident to the Committee that a campaign for upgrading the housing and
improving living conditions at Baryulgil Square ‘has been waged in“this Inquiry by
representatives of the interests of the residents at the old Square. There is a‘danger that the
Aboriginal Developmént Commission might be persuaded fo fund development béyond
the proper needs of the original residents (i.e. who'elected to remain at Baryukgxl when the
majorlty voted to move to Malabugilmah on 9 June - 1980). B

10.13 ‘The Comm:ttee has been informed that the populanon ‘of Baryulgil Square has
increased by nine people in the course of the current year. It is understood that this is only
the beginning of a migration of people from Sydney .and elsewhere back to Baryulgil
which is an aspect of a general trend that has been discerned for Aboriginal people in
N.S.W. living in Sydney to move back to their communities. It is related to the difficulty
- of obtaining employment and the higher cost of living in Sydney. The people moving back
have tended to congregate at the Square. Three previously unoccupied dwellings, which
the Department of Aboriginal  Affairs regards as sub-standard, have been occupied by the
newcomers. There is also evidence of the construction of temporary dwellings. This
migration is-likely to continue. The Department of Aboriginal Affairs has been informed
that a further nine familics are contemplating the move back over Christmas and the New
Year (1985). Unless it can be established that the risk to health of residence in this area is
negligible, then public health authorities in N.5.W ., the Department of Aboriginal Affairs
{N.S.W), and the Commonwealth- Department of Aboriginal Affairs should be taking
active steps to discourage this re-population of the Square area. Our recommendation 3 is
directed to this end. :
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Housing and environment

10.14 The Aboriginal Legal Service has identified employment and housing among the
major needs of the community. The community for these purposes would extend well
beyond Baryulgil and -Malabugimah and include residents of Tabulam and Muli-Muli
areas. The Aboriginal Legal Service has suggested an ingenious scheme that would
involve the establishment of -a building co-operative that could employ members of the
community. Its efforts would be directed to meeting the community’s need for adequate
housing. We can see much merit in such a proposal. However, for reasons already given it
cannot be reagarded as a measure of compensation. The needs of many of the people for
housing have been met at Malabugilmah. The need for housing and employment, which
we readily acknowledge, does not proceed necessarily from the manner.in which the mine
and mill were operated. The housing needs of the people who lived at the Square and were
affected by pollution from the environment have been met or are in the process of being
met. The employment needs of the people flow not from the operation of the mine but
from the closure of the mine. The effect of the closure of the mine was to remove the
stable source of employment that the mine provided.

10.15 * The need of the Aboriginal people on the North-Coast of N.S. W for employment
is a problem they share with aboriginal communities throughout N.5. W and, indeed, all
over Australia. We believe that the appropriate context for these needs to be considered is
the field of government pohcy on the advancement and welfare of Abongmal people

10.16 The Commtttee hd‘; however noted some proposals that have been subm;tied
that have sought to create a viable _economic base for the MaEabugklmdh/Barqugll
community. In Chapter 2, we have noted the acquisition of the cattle station property of
Collum Collum on behalf of the people It is currently managed by the Collum Collum
Aboriginal Corporatxon on behalf of both communities. The operation of the property
provides some income for the commumty and employment for about 12 people.

10.17 In paragraph 2.28, we refer to a proposal of the Aboriginal Development
Commission to establish a tourist enterprise at Colium Collum. It is understood that
opposition-to the proposal from within the two communities is such that the proposal in
that form is unlikely to proceed. However, consideration is being given to a scheme that
would be sponsored by the Sydney City Mission and the Aboriginal. Development
Commission for rural holiday camps for urban Aboriginal children at Collum Collum.
This proposal has wider support in the local community. It would appear to the Committee
that these negotiations are a good example of how the resolution of issues of this nature
are best left to the communities involved, mediated through Aboriginal organisations such
as the Aboriginal Development Comm:ssmn and the National Aboriginal Conference.

1018 Similar considerations apply to other representations we have received for
services to provide employment and an economic future in the area. Mr Frank Roberts,
the National Aboriginal Conference representative for the area, put forward a proposal for
the development of rural-based industries and possible future mining operations in the
area.’ Funds were sought from the Committee to facilitate an ‘identification study’ into the
provision of stable employment opportunities. The Commitiee of course has no funds to
disperse for such purposes and the request was referred to the Minister for Aboriginal
Affairs, the Hon A.C. Holding, M.P..* We have also obtained some informatton from the
New South Wales Department of Mineral -Resources covering the outlook for future
mining operations in the area. The Committee was told by Woodsreef that it was
developing plans to resume operation of the asbestos mine using wet milling techniques to
reduce the dust hazard. Such a development might later lead to renewed employment for
the community. The area has some potential for development but not in the immediate
future. :
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10.19 The grim reality is that the outlook for securely based employment for the
Aboriginal communities in this area is bleak. It is a problem for Aboriginal communities
throughout the State and for rural areas generaEly The tragedy for the community with
which this Inquiry is concerned is that the mine, despite the negative aspects of its
operation with which this report is concerned, did provide the community with stability,
income, employment and a common experience which appears to have been unifying in
its effect. Many of the present discontents stem from the closure of the mine and the loss
of the purpose that it provided for the life of the community.

10,20 The Commonwealth government through its Aboriginal affairs programs and its
agencies such as the Aboriginal Development Commission, provides funds to support
Aboriginal communities and attempts to foster enterprises to provide them with economic
support. Both the Commonwealth and N.S.W. Governments are addressing the complex
and controversial questions of Aboriginal land rights, We believe that the question of
providing employment, housing and land for the communities is best considered in this
context. The issues do not arise because of the manner of the operation of the mine and
mill and it would not be appropriate for us to address them further.

10.21  In relation to the Aboriginal experience in Australia, the Baryulgil community
could not be regarded as particularly disadvantaged. It is mainly with respect to its health
that the community can be said to-have suffered as a result of the mining operation. We
believe that our Recommendation 1 regarding the health care of the community, if
implemented, would ensure that the health needs of the community are met promptly..Our
recommendations relating to the rehabilitation of the environment flow directly from the
mining operation. Hardie Trading have offered to make a contribution in this regard and
we have acknowledged this in the recommendation we have made. We have noted that the
closure of the school would be a severe blow to the community if it meant that the local
children had to be iransferred outside the area for their schooling. We believe that such an
outcorne should be avoided at all costs. The Commonwealth, through the Schools
Commission, provides some funds for capital expenditure on schools with a high
proportional enroiment of Aboriginal children.* The Baryulgil school certainly has a
sufficiently high enrolment of Aboriginal children to bring it within the category of
schools eligible for funding. The process whereby access to these funds is made involves
application to a national panel set up to assess applications for funding. Applications must
be made for government schools by the State Education Department and we make
recommendations on steps which the Commonwealth and N.S.W. Governments should
take regarding the matter of the school.

RECOMMENDATIONS

Individual compensatmn

10.22 . The Committee does not believe it appropriate to recommend any scheme to make
individual pdyments. of compensanon It believes that, subject to some technical
difficulties, there are adequate avenues of compensanon available to members of .the
Baryulgil community who contract, or have contracted, an asbestos-related disease.
However, where those technical difficulties are related to the prospective claimants’
Abor:gmahty (as discussed in paragraph 8.36), the Committee believes that Baryulgil
claimants should have the same rights of action at law as are enjoyed by non-Aboriginal
Australians. We recognise that any action which may achieve this end would_ involve a
retrospective element. It is our opinion that responsibility for damages which may be
awarded as a consequence of the conferral of retrospective rights of action should lie with
government tather than with the company which operated the mine and mill.
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RECOMMENDATION 1

That the Attorneys-General of the Commonwealth and New South Wales consider
ways and ‘means whereby the technical difficulties presented by Aberngmahty m
seekmg compematmn may be removed

Medical Service

10.23  The Committee recommends that an Abongmal MedlcaE Serv:ce be estabhshed m
Grafton, and that the Service conduct regular clinics in Baryulgil, Tabulam and
Muli-Muli: The Medical Service should cater for the ‘general health needs of the
Aborniginal communities in the area and have expertise in the diagnosis and management
of asbestos-related disease. In the course of the public hearings, Mr Kelso of Hardie
Trading (Services) Pty Lid indicated that the Hardie group would be prepdred fo assist in
the provision of medical services to the Baryulgil people.® The Committee is of the view
that Hardies® offer be accepted. However it believes that such assistance should be in the
form of financial contributions only, and that it would be inappropriate for the Hardie
group to have any control ‘over or part in the running of the medical service.

RECOMMENDATION 2

That the Commonwealth establish an Aborlgmai Medical Servnce based in Gmfton
to cater for the general health needs of the local Aboriginal communities and having
expertise in’ the dl&gl‘lﬂSiS -and management (}f asbestos-related diseases.

Baryulgni Square

10.24 "The Commitiee respects the desire of those persons Who remained at’ Baryulgli
Squdre to continue to live in the place of their choosing. It acknowledges their attachment
to an‘afea which has been theirhome, and their families” home; since 1918, Howéver, the
Commitee is gravely concerned about the continuing health risk involved in résidencé at
the Square. It believes that the people who-elected to remain at the Square are not truly
aware of ‘the risk to themselves and, even more importantly, to the ‘children of their
families. The Committee views with extreme concern the possibility that other persons
may move to Baryulgil Square with their families, ‘thus exposing themselves and their
families to the risk of ‘contracting mesothelioma and/or bronchogenic carcinoma as
consequence of asbestos exposure.” The Commmee beheves that any further mlgration
there should be actively discouraged. =~ :

10.25 In the event of new residents of the Square comracting as asbesios-related disease
in the future, they might in principle be able to bring actions for negligence or nuisance
against Asbestos Mines Pty Lid, the lessees of the mine site. However, in practice, such
actions would face substantial difficulties. Negligence actions would be unlikely to
succeed given issues of practicability of precautions available to the lessee of the mine site
and the balance of their costs with the_ri_sk_s involved.” In any event, persons moving to
Baryulgil with knowledge of the continuing health risks would undoubtedly be held to be
contributorily neghgent {perhaps to a substantial degree) ¢ Nuisance actions would also be
unlikely to succeed, since the existence of the health hazard prior to new r&,stdcrlts ‘having
moved to the Square would make it unlikely that the continuing existence of the tailings
dump would be held fo be a substantial and unreasonable interference with their beneficial
use of the land of the Square.” In practice, therefore, new residents of the Square wouid
most likely be fully respons;ble themsclves for dny hea%th probiem occurring as a
consequence “of asbesto‘; _exposure there

10.26 . Accordingly, the Committee suggests to the New South Wdles Govemmem that
they pass legislation abrogating the 99:year lease of Baryulgil Square to the Baryulgil
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Square Co-operative, and replace it with a lease to those members of the Co-operative
who, at ‘meetings at the Square on 9 June 1980 relating ‘to the establishment of
Malabugilmah, elected to continue to reside at the Square. The user clause of the new
iease should permit permanent residence by those persons only, and should make clear
that, if the lessees permit any other person to reside permanently at the Square, the lease
will be forfeit. The term of the new lease should be expressed to be for the lives of those
persons. On.the death of the last surviving lessee, all rights in the land would revert to the
New South Wales Government, which should. prohibit any further residence at the Square
unless completely satisfied that no risk-to health-from residence- there .remains. The
Committee further urges the Minister for Aboriginal Affairs to liaise with the New South
‘Wales Minister for Aboriginal Affairs with a view to having this recommendation put into
immediate effect. The Committee realises that this recommendation may appear harsh-to
those who wish to return to the Square and to current residents who wish their wider
families to join thcm there. However in the light of the potential heaith hazard Ehe
Committee considers such measures to be ;ust:f;ed

10.27 The Committee recommends also that the New South Wales Govemment
provided altemative land in the Baryulgil area, sufficiently removed from the mine site,
and make that land available for Jease, under the terms of the original lease ‘of the Square,
by any of those persons now resident at the Square who decide to move away. Such land
should also be available to the families of those members of the Co-operative who dec:ded
to remain -at the Square when the new lease of the Square determines.

10.28 - The Committe recommends that the Department :of Aboriginal Affairs should
continue to use every effort to persuade the residents of the Square of the health risk
involved - in theilr remaining there and to encourage them to move o another mte
sufﬁcxently removed from the ‘danger.” : : o

10. 29 "The Committee” further recommends that the Commonwealth Minister for
Abongmal Affairs make repreqentaﬂons to the New South Wdles Government that they
1mmedlately put in train a vigorous decontaminhation programme ‘at the Square with the
aim of reducing as far as possible the health risk to the lessees and théir dependants from
tatimgs previously spread at'the Square. The’ Commlttee notes that Mr Kelso of Hardae
Trading (Services) Pty Ltd had stated that the Hardie group would be prépared to join in a
programme of environmental rehabilitation,” and thereforé recommends ‘that the
Department of Aboriginal Affairs invité the James Hardie group and Woodsreef Mines
Limited_ to contribute to the decontamination and rehabilitation of the: Square.

RECOMMFNDA’E ION 3

That the Commonwealth Mmlster for Aborlginal Affaars recommend to tile New
South Wales Government that they pass legislation. abrogating the lease of the
Barvuigif Square to the Baryulgnl Square Co-operative Limited, and that the New
Seuth Wales Gevernment negotiate a new lease for the lives of those persons who
decided in 1980 to remain at Baryulgli Square, and that the Jease contain a ciause by
which the land will be forfeit and revest in the Crown if the lessees permit any person
not resndent at the Square in 1980 to take up resndence or to remain there

RECOMMENDATION 4 |
That the Commonwealth Minister for Aboriginal Affairs recommend ¢o the New

South Wales Governinent that they offer to the people who elected in 1980 to remain
at Baryulgil Square a 99 year lease of other land in the Baryulgil area, removed from
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any risk to health by pollution from the Baryulgil mine site, and that, if and when
they accept the offer, the New South Wales Government acquire such land, and
negotiate a lease to those persons on the terms of the 1988 lease at Baryulgil Square.

RECOMMENDATION 5

That the Commonwealth Department m" Aboriginal Affairs continue to use every
effort to persuade the residents of Baryulgil Square to move to another site removed
from any risk to heaith from the Baryulgil mine site. - :

RECOMMENDATION 6
That the Commonwealth Minister for A.imrigma] Affairs recommend to the New

South Wales Government that they institute a vxgorous programme te decentamm-
ate Baryulg:l Square as far as poss:bie

Baryulgn] Schaol

10.30  The Baryulgil school is located 500 metres east of Baryulgil Square and one
kilometre north-east of the tailings dump. The prevailing winds do not blow from the
direction of the Square or tailings dump towards the school. The potential health hazard at
the school arises, therefore, mainly as a result of the former practice of spreading asbestos
tailings in the grounds. Since 1977, considerable efforis have been made to eradicate the
hazard by sealing heavy use areas with asphalt and adding topsoil and turf elsewhere. At
present, there is no evidence of any measurable level of airborne asbestos fibre in the
vicinity of the school, and therefore no quantifiable hazard. However, the Committee is
mindful of the opinions expressed in a geologlcai survey of the area that asbestos tailings
may resurface,'" and therefore, the possibility of a future health hazard cannot entirely be
ruled out. The State Pollution Control Commission should therefore continue to monitor
the situation at the school and take any remedial measures.to decontaminate the area that
become necessary, and the Comrmttee urges the Minister for Aboriginal Affairs to make
representations o the New South Wales Government to this effect.

10,31 - The Committee has been informed by Woodsreef Mines Limited that renewed
development of their mining leases at Baryulgil may occur if the wet process of mining
and milling asbestos becomes commercially viable."” The Committee recommends that if
such renewed development takes place, consideration should be given by the State
Pollution Control Commission and the New South Wales Department of Education to any
health risks at the school ar:smg from such development, and to the possible need to move
the school. 1f such a need is percewed the Committee recommends in the strongest terms
that the school be re-established at another (safer) site in “the’ Baryulgil area.

10.32 The Commltiee regards it as 3mperatave that the BaryulglI/Malabugllmah
communities contine to be served by a school Jocated in close proximity to the two
communities. The school has a very. hlgh enrolment of Abor:gmal children (80%). It
woui_d therefore appear to qualify for assistance under the Capital Grants Program
{Aboriginal and Torres Strait Islander element) of the Commonwealth Schools
Commission should it be necessary to close the existing school. The Committee
recommends that the Minister for Education (Commonwealth) take vp the matter with the
Minister for Education in the N.S.W. Government with a view to ensuring that
appropriate and urgent action is taken, in-the event of & decision.to close the school on
health :grounds, - to protect the children from health risks in - their environment whilst
ensuring that there is no interruption to the continuity of their education. .
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RECOMMENDATION 7

That the Commonwealth Minister for Aboriginal Affairs request the New South
Wales Government to direct the State Poliution Contrel Commission to continue to
monitor the heaith risks from asbestos tailings at Baryulgil Square and to take
whatever remedial measures may become necessary.

RECOMMENDATION 8§

That, if future redevelopment of the asbestos deposits at Baryulgil should take place,
consideration should be given te its possible creation of a renewed health risk at
Baryulgil School, and that, if necessary, the school should be resited at another place
w:thm the Baryulgll area. . :

RECOMMENDATION 9

That in the event of the closure of the school, funds should be made available for the
immediate construction of a new school building at Malabugilmah; that application
by the State Government should be made on the school’s behalf to the National

Assessment Panel which provides funding under the Capital Granis (Aboriginal and
Torres Strait Isiander Schools Element) program of the Commonwealith Schools

Commission, and that the balance of funds should be provided by agreemem

between the Commonwealth and State Governments.

Barvulgil mine site

10.33 The Commitiee considers that it is desirable that the site of the Baryulgil mine and
mill be decontaminated and rehabilitated as far as possible. It does not believe that the
reafforestation program which has been undertaken there is adequate. Rehabilitation and
decontamination of such a site needs more than simple restoration of the appearance of the
land. The asbestos fibre remaining in the tailings should be sealed by revegetation to
prevent escape through wind or water erosion.

i0.34 The Commitiee notes that the New South Wales Department of Mineral
Resources has powers under the Mining Act 1973 (N.S.W.)"" to require the current holders
of mining leases to rehabilitate an area, and that in the event of a lessee not complying
with that requirement, the Department of Mineral Resources may undertake the work
itself and finance the work by the security deposits lodged under the provisions of the Act
by the lessee." The extent to which this power would be effective in relation to Baryulgil
depends (1) on the conditions relating to rehabilitation attached ‘to the lease, (2) on
whether or not the Department of Mineral Resources considers it appropriate to enforce
these conditions, given the possibility of the mine being reopened at a future date,” and
(3) on whether, in the event of the lessee failing to carry out the rehabilitation conditions,

if so required, the security deposits lodged under the Act are sufficient to cover the cost of

the Department’s carrying out the necessary rehabilitation itself.

16.35 The Committee considers that the New South Wales Department of Mineral
Resources should ensure that the rehabilitation conditions in the Baryulgil leases are
immediately carried out in full, whatever the plans for future reopening of the mine. If the
lessee fails to perform any outstanding conditions, the Comimittee recommends that the
Department perform the necessary work itself, utilising the security deposits held against
Baryulgil leases.
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10.36  The Committee notes that Mr Kelso of Hardie Trading (Services) Pty Lid
indicated that the Hardie group would be prepared to par‘tlclpate in a program for the
rehabilitation of the Baryulgil area,” and recommends that, in the event of the lessee
failing to carry out a requirement o rehabititate, the Department of Mineral Resources
accept the offer of the Hardies group if the $37 000 held in security deposits is insufficient
to finance a complete rehabilitation of the site. The Committee furthér recommends ‘that
the Commonwealth Minister for Aboriginal Affairs make representations to the New
South Wales Minister for Mines, urging him to ensure that the neceq‘;ary rehdbilttatlon
work is commenced as soon as possible,

RELOMMENDATLON 10

That the Commonwealth Minister for Abarngmal Affalrs request the New Seuth
Wales Government to direct the Department of Mineral Resources to require the
lessees of the site of the Baryuelgil mine and mill to carry out a complete rehabilitation
of the area, and, in the event of the lessee failing to comply, fo direct the Department
of Mineral Resources te carry out such rehabilitation werk ifself. '

EMPLOYMENT OPPORTUNITIEQ o

10.37 .. The Commmee recognises the need- for expanded employment oppertunmes in
the Baryulgil arca. It belicves that the establishment of such schemes is properly within
the province of the Aboriginal Development Commission which is already investigating
the feasibility of several projects. The Committee does not consider it necessary to make
any special Recommendations on this matter, nor does it consider that such
Recommendations would be properly within its Terms of Reference as relating to the
alleged health problems created by the mine and mill and to the compensation appropriate
for persons suffering disease as a result of the operation of the mine and mill.
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APPENDIX I

House of Representatives Standmg Committee on
Aboriginal Affairs, Resolution of Appointment, 33rd
Parliament

{1) That a standing committee be appointed to inquire into and report on such matters
relating to the circumstances of Aboriginal and Torres Strait Island people and the
effect of policies and programs on them as are referred to it by -

(a) resolution of the House, or
{b) the Minister for Aboriginal Affairs.

(2) That the committee recognise the responsibility of the States and Northern Territory
in these matters and seek their co-operation in all relevant aspects.

{3) That the committee consists of 8 members, 5 members to be nominated by either the
Prime Minister, the Leader of the House or the Government Whip, 2 members to be
nominated by the Leader of the Opposition, the Deputy Leader of the Oppaosition or
the Opposition Whip, and | member to be nominated by the Leader of the National
Party, the Deputy Leader of the National Party or the National Party Whip.

(4} That every nomination of a mmember of the committee be forthwith notified in writing
to the Speaker.

(5} That the members of the committee hold office as a committee until the House of
Representatives is dissolved or expires by effluxion of fime.

(6) That the commitiee elect a Government Member as #s chairman.

{7) That the committee elect a deputy chairman who shall perform the duties of the
chairman of the committee at any time when the chairman is not present at a meeting
of the committee and at any fime when the chairman and deputy chairman are not
present at a meeting of the commitiee the members present shall elect another
member to perform the duties of the chairman at that meeting.

{8) That the committee bave power to appoint sub-committees consisting of 3 or more of
its members and to refer to such a sub-committee any matter which the committee is
empowered to inguire into.

{9) That the committee appoint the chairman of each sub-committee who shall have a
casting vote only, and at any time when the chairman of a sub-committee is not
present at a meeting of the sub-committee the members of the sub-committee present
shall elect another member of that sub-committee to perform the duties of the
chairman at that meeting.

(10} That the quorum of a sub-committee be a majority of the members of that
sub-committee.

(11} That members of the committee who are not members of a sub-committee may
participate in the proceedings of that sub-committee, but shafl not vote, move any
motion or be counted for the purpose of 2 quorum.

{12} That the committee, or any sub-committee, have power to send for persons, papers
and records.

{13} That the committee, or any sub-comuittee, have power to move from place to place.

(14) That a sub-committee have power to adjourn from time to time and to 51t during any
sittings or adjournment of the House.

(15) That the committee, or any sub-committee, have power to authorise pubhcanon of
any evidence given before it and any document presented to it.

(16} That the committee in selecting particular matters for investigation take account of
the investigations of other Parliamentary committees and avoid duplication.
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{17} That the committee have leave to report from time to time.

(18) That the committee, or any sub-committee, have power to consider and makc use of
the evidence and records of the Standing Committees on Aborigmaf Affairs
appointed during the prewous Parliaments. . .. :

{19) That the foregoing provisions of this resolution. so far as lhcy are inconsistent with
the standing orders, have effect notwithstanding anything contained in'the standing

orders,

4 May 1983
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APPENDIX I

Witnesses who appeared before the Committee and persons
and organisations who made submissions to the Inquiry but
did not appear at public hearings '

I. WITNESSES WHO APPEARED BEFORE THE COMMITTEE

Australian Workers® Union (N.S.W. Branch)
Mr R.E. Macbeth

Aboriginal Development Commission
Mr P. Donnellyt
Mr G.A. Miller
Mr M.A. Stewart

Aboriginal Legal Service of New South Wales Litd.
Mr R. Bell
Mr I.F. Boersig
Mr C.C. Lawrence
Mr C. Patten
Mr A.D. Simpson
Mr R. Tickner

Aboriginal Medical Service Co-operative Ltd.
Dr P. Fagan

Baryulgi! Square Co-operative Lid
Ms V.G. Abraham
Mr N. Walker

Copmanhurst Shire Council
Mr D.K. Andrews
Mr W.N. Munns
Mr LS. Preston

Department of Aberiginal Affairs
Mr G.N. Brownbill
Mr G.E.P. Hansen

Doctors’ Reform Society
Dr J.E. Harrison
Dr MH.Y. Lim
Dr G, Nossar
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Hardie Trading (Services) Pty Ltd
Mr JC _KeEso

National Aboriginal. Conference . ... . ..
Mr F. Roberts

New South Wales Government
Department of Health
Dr Al Adams
Dr T. Goh

Department of Industrial Relations,
Division of Occupational Health

Dr E. Francis

Mr R.F. Marshall

Dr LF. Young

Department of Mineral Resources
Mr O.J. Cole

Mr R.J. Jackson

Dr N.L. Markham

Workers’® Compensation (Dust Diseases) Board
Dr E.O. Longley
Mr B. Virgona

Private Citizens
Mr G.F. Burke
Dr C.W. Clarke*
Dr G.B. Field
Mrs R. Foley
Professor B.H. Gandevia
Mrs P.N. Gordon
Mr G. Harrington
Mrs 1. Harrington
Mr W_H. Hindle
Mr M.J. Joseph
Mrs L. King
Dr J.C. McNulty
Mr R. Marshall
Mr E. Olive
Mr C.R. Sheather
Rev. C.L. Steep
Mr G. Torrens
Mr D.R. Wilson
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Public Interest Advocacy Centre
Mr P. Cashman
“Mr M. Lynch
Mr L. Strange

Woodsreef Mines Limited
Mr D.K. Barwick

II. PERSONS AND ORGANISATIONS WHO MADE SUBMISSIONS BUT DID
NOT APPEAR AT PUBLIC HEARINGS '

The Amalgamated Metals, Foundry and Shipwrights” Union
Asbestos Diseases Soclety Inc.

Australian Building Construction Employees and Builders Labourers’ Federation. .
Australian Consumers Assomauon

Mr P. Brandenburg

Building Workers Industrial Union of Austraiia (N 5. W Branch)
Department of Health '

Newcastle Workers’ Health Centre

Plumbers and Gasfitters Employees’ Union

Queensland Workers” Health Centre

Society for the Prevention of Asbestosis and Industrial Diseases
South Pacific Asbestos Association

Survival International for the Rights of threatened Tribal People
Workers Health Centre — Lidcombe

t™r P. Donnelly also appeared before the Inquiry on behalf of the Department of
Aboriginal Affairs.
* Dr C.W. Clarke appeared with representatives of the Doctors’ Reform Society.
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APPENDIX III

Existing legal remedies available to the Baryulgil people and
the difficulties they may involve

Adrian Merritt

B.A., LL.B., Ph.D.

Senior Lecturer in Law
University of New South Wales

Introduction

This Appendix has been prepared at the Committee’s request by Dr A.S. Merritt, one of
the consultants to the Committee’s Inquiry. It is directed to the third term of reference and
analyses the adequacy of existing legal provisions to ensure compensation to members of
the Baryulgil community who can establish a right of action. References to chapters and
paragraphs are references to this Appendix unless indicated as references 10 chapters and
paragraphs in the body of the Commiitee’s report.
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Appendix 11

Chapter 1
Employer’s liability in negligence

NATURE AND ELEMENTS OF THE
COMMON LAW CLAIM

il Empfoyces mjuxed as a resuit of their work, or who contract diseases as a result of
their work, can claim damages from their employer if they can establish that the injury or
disease was the result of the employer’s negligence.' The employer has a duty, which can
be founded alternatively in contract? or in tort’, to take reasonable care to avoid exposing
employees to unnecessary risks of injury or disease.* Breach of that duty entitles the
employee to claim as damages the foss occasioned by the breach. There are a number of
constituent clements of this cause of action, which are outlined briefly below.

Causation

1.2 The attempt to fix lability on the employer must begin with the establishment, as a
question of fact, that some act of the employer ‘cauised’ the injury or the disease. To
establish causation in a legal sense, it is not necessary that the employer’s act should be
the sole cause, or even the proximate cause. One merely needs to establish by evidence
the chain of events leading to the accident or disease, to identify one of those events as an
act of the employer and to demonstrate a simple ‘but for’ connection between that event
and the various subsequem events in the chain culmmatmg in the injury or contraction of
disease.’

1.3 The employer’s act may be the direction of a parncular system of work,” the
provision of unsafe tools,” the arrangement for use of a carcinogenic substance® etc. It is
sometimes suggested that the employer’s act may be an omission’ — that is, the omission
to take precautions or institute safety procedures. It is better, however, in establishing
causation to concentrate on a positive act.™ As will be seen below.," the omission to take
possible and practicable precautions is best treated as a separate element of the cause of
action.

1.4 Once the evidence shows a chain of events, connected causally in the ‘but for’ sense
—-i.e. ‘but for that event, the following event would not have occurred’, and onge it is
shown that one of those events is an action of the employer, the element of causation is
made out unless between the employer’s act and the eventual injury or disease, an event
occurs which is of such positive causal significance that it, and not the employer’s act,
must be seen as the effective cause of the injury or disease.” Such an event is said to
*break the chain of causation’ between the employer’s act and the culminating condition,
and is referred to by lawyers as the ‘novus actus interveniens’. It would be a fairly safe
generalisation to say that the establishment of a novas actus interveniens in cases of
occupationally related disease is statistically unlikely — though somewhat less unlikely in
the case of occupational injuries.

Foreseeability

1.5 Establishing that the employer has, in a legal sense, ‘caused’ the injury or disease is
not sufficient to fix him or her with liability. It is necessary also to show that the injury or
discase was a reasonably foreseeable result of the employer’s act.’” The standard s an
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objective, rather than a subjective, one.™ It is not whether the employer actually foresaw
the possible outcome which is relevant, but whether the reasonably prudent employer in
those circumstances would have foreseen it. What is more, it is not every event which a
reasonably prudent employer would have foreseen which creates liability, but only those
which are ‘real’ even though “slight’ possibilities.” The formulae used by the courts ©
define and describe foreseeability are confusing and descend close to semantic nonsense at
times. Perhaps the best way to describe what is necessary is fo say that a foreseeable event
is one which is not unlikely.” An event which, though possible, is uniikefy is not
‘reasonably foreseeable’, but to establish foreseeability, the law does not require an event
to be likely.

1.6 Furthermore, it is foreseeability of risk to the particular mjured worker which is the
basis of liability in this element of the cause of action.” Therefore, any characteristics of
that worker which make the risk more or less likely are relevant in determining whether an
injury to him or her, or the contraction of a discase by him or by her, are reasonably
foresesable.

Preventability

1.7 The third element which must be established is that there were possﬂ)ie and
practicable precautions available which would probably have prevented the injury or
disease."™

1.8 if there were no possible precautions, there can be no liability, for — as stated above
- the employer’s duty is to take recasonable care to avoid exposing the employees to
unnecessary risks of injury or disease, and where there are no possible precautions against
a risk, that risk becomes a necessary one.

1.9 Even though precautions are possible, they may not be practicable because of
excessive cost, interference with the production process or the involvement of separate
risks."” The employer is not required to take precautions which are not practicable. It is for
the employee to show, by expert evidence if necessary,” that there were possible and
practicable precautions, though if the employee shows that precautions were possible and
alleges that they were practicable, a jury would be eatitled to accept that allegation in the
absence of evidence from the employer that the precautions were not practicable.”

Reasonable Care

£.10 The final element is the establishment that the evidence discloses a lack of
reasonable care. Would the reasonable employer have taken cate so to organise his or her
production process as to eliminate or diminish the risk of which he or she was or should
have been aware, and against which possible and practicable precautions were available?

1.11  The answer to that question depends on the weighing of a number of factors.
Essentially one must weigh the degree of likelihood of the injury or disease, the gravity of
the injury or disease which will result, and the expense and inconvenience of the
precautions.” In- determining what will be reasonable care in the circumstances, the
practice of the industry is a relevant though not decisive factor.™ :

Damages

1.12  If the employee can make out the constituent elements of the cause of action, he or
she will be entitled to receive a sum of money in damages which will put him or her in the
sarne position, so far as money can do it, as if the breach of duty — and thus the injury or
disease — had not occurred. There are a number of established heads of damages under
which the couris assess the loss to determine what appropriate pecuniary compensation
will be.” These are briefly described below. Tt should be noted that common law damages
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are assessed ‘once-and-for-all’ at the time of trial, and paid in the form of a fump sum.*
There is no provision for review of the progress of the plamuff’s disability, or for periodlc
payments,

I'E3 (i) Special Damages (losses which can be exactly quanuﬂed) — (a) medical
expenses incurred between the injury or contraction of disease and the date of
assessment;” and (b) loss of ¢arnings between the injury or contraction of disease and the
date of assessment.” '

144 (i1} General Damages — (a) Pecuniary Losses: (1) Needs created — expected
medical expenses from the date of assessment to the time of recovery or of death if the
mjury or disease is permanent. In the former case, the expected annual sum is multiplied
by the number of years until probable recovery, medically estimated! In the latter case, the
expected annual sum is multiplied by the plaintiff’s post-accident or post-discase
expectation of life, medically estimated;” and (2) loss of eaming capacity — money
which the worker would have earned but for the injury or disease between the date of trial
and the date of recovery or retirement {whichever would occur first), The pre-accident
wage or salary is the mult:phcand it is the wage or salary affer tax which is used in this
caleulation.” The multiplier is the number of years between the piamuff’s age at the time
of assessmem and recovery or retirement age, This calculation is thus based on the
plamuf f’s pre-accident or pre-disease expectation of life.” The resulting sum is discounted
to allow for the vicissitudes of life — the chances of interruption to the plaintiff’s
hypothetical earning pattern due to unemployment, lengthy ilness or early death.”

1.I5 The total sum assessed as pecuniary loss is discounted at 3% because it represents a
present receipt of hypothetical or future earnings or expendltures The sum assessed is
intended to be the amount which, invested and earning interest, would provide that
hypothetical future sum. The low nouonal interest rate of 3% is intended to allow for the
effect of inflation.® =

116" (b) Nonwpecumary losses e Certain standard sums are awarded for the foEEowmg
non-pecuniary losses: {1) loss of expectation of life — where the injury or disease has, on
medical evidence, reduced the plaintiff’s life expectancy;™ (2} loss of enjoyment of lifg —
where the injury or disease results in permanent or long-term disability. The undetlying
basis of this head of damage is to enable the plaintiff to provide him or herself with
enjoyments and occupatiohs in place of those no longer able 1o be pursued because of the
disability:* and (3) pain and suffermg resullmg from the m}ury or disease.® '

1.17 The aggreéate of the sums assessed under these various heads represents the loss
resa]tmg from the employer s breach. However, where the court determines that the
injured or il} “worker negl:gently contributed to the occurrence of the injury or the
contract;on of the disease, the ddmages a%essed will be reduced in proportion to the
extent ‘of the plaintiff’s contnbutton

1.18 There are a number of factors in Ehe situation of the Baryulg1 commumty which
would cause particular probEems in pursuing common law claims for damages arising out
of the operation of the mine and ml]l and Ehese w1li be discussed in following sections of
this chapter

Difficulties — establishment of ciamage. d:agn@stlc pmbiems

of asbestos—reiated dlseases

1.19 The discussion in paragraphs 11 to 1 17 has. outlined the constitutent etements of a
claim by an injured employec against the employer. Such outline is predicated on the fact
that the employee is injured, and can therefore show damage. Without assessable damage,
there 1s no case. Where the damage suffered is in the nature of an injury simpliciter — a
burn, a broken limb, a cut etc -- that necessary precondition presents little problem. But
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where the damage is a disease, the position may be more complicated. Some diseases are
easily diagnosed. Others are not. If medical science is unable to certify that a prospective
plaintiff has a disease, he or she has no loss to put before a court as deserving recompense.
Asbestos-related diseases are, in their various ways, particularly troublesome for
diagnosticians, The problems that this causes are different in the case of the various
diseases, but all of these problems create pitfalls for plaintiffs at various stages of the
legal process.

1.20 The main asbestos-related diseases,-in the sense of those currently widely
recognised, are asbestosis, bronchogenic carcinoma and mesothelioma. ™ It seems
possible also that asbestos mhalation can cause, or-contribute to, a number of other
diseases such as cancer of the larynx. and the gastrointenstinal tract.™

1.21  One division that could be made of ashestos-related diseases is into those which
have high specificity and those which have Jow specificity. Asbestosis and mesothelioma
are diseases of high specificity. In the case of asbestosis, the specificity is 100% — it is
caused only by inhalation of asbestos fibre. it the case of mesothelioma, medical opinion,
differs about the degree of ‘;peciﬁcity' Some would place it at 100%,” some at less."
However, whatever the op;mon all would agree it is a disease of high ‘specificity, which,

in the majority of cases, is caused by asbestos fibre inhalation. 1t is also a disease of low
fr@ql.lency,*2 s0 that the number of cases which cannot in any way be linked to dsbeqtos
inhalation is very small.

1.22  On the other hand, bronchogenic carcinoma {commonly called lung cancer) is a
disease of low specificity —- that is, there are a large number of recognised ‘causes’,” so
that there is no necessary link to asbestos fibre inhalation; and it is a disease of high
frequency so that the number of cases where there is no apparent connection to asbestos
fibre inhalation is large.* Nevertheless, it is accepted by medical science that asbestos
fibre inhalation is one of the various causes of bronchogenic carcinoma.” To further
comp!icate matters, the causative link is much greater where the person Enh&!ing asbestos
fibre is also a smoker, and smoking, w1thou£ any dsbestos flbre mhdfatlon can of 1tself
cause bronchogemc carcmoma *"

1.23 Bmmhogemc carcinoma is a disease of comparatwe&y easy dxagnosts and the
problems associated with it wili be discussed iater_(paragraphs_ .51 to 1.57). Asbestosis and
mesothelioma, however present distinct but serious diagnostic difficulties. In the case of
mesothelioma, the difficulty is that the disease is tmpossible of diagnosis until (usually)
some thirty years after the mha}dtlon of asbestos fibre responsible for it.Y Thus the
prob!ems related to this disease are more 'ippropndtf:[y discussed elscwhere partlculdriy
in the sections related to limitation of actions and the Compensatxcm to Relatives claim,

and the measure of damages in such claims.* The c_fls_edse is fatal, incurable, dnd the
expectation of life after diagnosis is measured in months rather than years.” There is very
little chance that a person diagnosed as suffering this disease could survive the period
between initiation of a claim and the actual court hearing of that claim.” '

1.24  Asbestosis, on the other hand, is not necessarily fatal, and, even when it is, it
provides a much more lingering form of death™ and quite different diagnostic problems
The problem here is that, while the disease is rel.it:vely easy to identify by autopsy, it is
difficult 1o diagnose in a living sufferer’” Medical science has established a number of
indicative factors,” but differs as to the number and priority ranking of those which would
justify a positive diagnosis. The generally recognised indications of asbestosis are:
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first (and essentially) -— exposure to
asbestos fibres
or dust

thereafter -—— breathlessness
— clubbing of the fingers
~— basal rales and crepitations
— radiological changes
— altered lung function.*

The literature”™ — and the evidence given to this Committee® — indicates serious
disagreement as to the relative significance to'be given to these various factors (other than
the first), It is therefore possible that a disabled plaintiff will be unable to obtain a positive
dlagn051s of asbestosis on which to base a claim — even though on eventual death,
autopsy may estabhsh an advanced case of the dlsease Mo

Difficulties in finding a solvent defendant — action agams't'

the empioying company _

1:25 " The evidence supplied to the Committee in submissions and hearings™ shows that,
from 1944 to 1979, 'the employing company which operated ‘the Baryuigil mine and mill
was Asbestos Mines Pty Ltd, a company registered in New South Wales.

1.26 As employer, this company — Asbestos Mines Pty Ltd — would be the logical
defendant in any actions for damages by members of the Baryulgil community employed
at the mine and mill. However, the mine and mill ceased operation in 1979
1.27 On 6 December 1983, a company search carried out at the Comm:ttee § request‘”
disclosed that Asbestos Mines Pty Ltd was still in existence, the current shareholders
being Woodsreef Mines Limited (hereafter referred to as Woodsreef) who hoId 19 999
shares and Clarence River Exploration Ltd who hold one share. The company’s balance
sheet as at 31 December 1982 showed that it had no funds whatsoever That Balance Sheet
is ‘reproduced below,

ASBESTOS MINES PTY LTD
Balance Sheet as at 3Ist _D_e_ceinbef 1982

Share Capimf and Reserves 1982 1981

Authorised Capital _
30,000 ordinary shares of $2 each “$100 000 C %100 000

Paid up Capital
20 000 ordinary shares of $2 each

fully paid - 40 000 40 000
Share Premium Reserve 5000 9000
CapitaE Reserve on Restructure 74 729 74 729

o | 123729 123 729
Less: Accumulated . Losses 123 729 123 729

5 — : $ -
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}.28 It is therefore clear that in the event of any successful claims being made by
members of the Baryulgil community, previously employed by Asbestos Mines Pty Ltd,
against that company, the company would be unable to pay any damages out of its own
funds. :

1.29 1In such a situation, the plaintiffs would normally look to the damages awards being
paid by the msurers of the defendant company. As a company operating in New South
Wales, Asbestos Mines Pty Lid would have ‘been required by Section 18(i) of the
Workers’ Compensation Act to carry not only a workers’ compensation policy covering
all their employees but also a policy covering common law liability to their employees. In
its present form,.Section 18 requires the comymon law. cover to be in an unlimited amount.
That form is the result of several successive amendments to the required amount of cover,
Th_i_s_requir_ement_ of a common Jaw extension pohcy was introduced by the Workers’
Compensation {Amendment) Act No. 21 .of 1953 with a minimum cover of £3000 per
award of damages.” By Act No. 32 of 1938 it was increased to £20 000,* by Act No. 98
of 1967 to $50 000,* by Act No. 44 of 1975 to $100 000 and by Act No. 79 of 1980 to
an uplimited amount.”

[.30 While it is not inevitable that a.company would have taken out Workers
Compensauon extension policies limited to the statutory minimum, most companies did
so, and it is extremely likely that. Asbestos Mines Pty Ltd would have adopted that
approach . .

[.31. As well as. the Workers Compensatlon common ]aw extensmn pohc:les “MOSst
companies also hold public.liability.policies which would cover lability for damages
awards at common law to persons injured by the company’s operations, whether those
persons m_]urecl were employees, independent contractors or. members . of the ‘general
public’. There is no legal bar to limitations of the insurer’s llablhty in such pohc1es and
most companies would negotiate a lower premium by, agreeing that the insurer would be
liable only to alimited amount of the damage% award. It is likely that any public, liability
pOllCleS held by Asbestos Mines Pty Ltd would have contained such a limitation on the
insurer’s liability,

1.32 In the event of a successful damages claim by an employee against the employer
where the amount of the award is greater than the sum to which ‘the in'surer’s liability is
1murance policy by cal]mg upon the insurer for the ep'prepnate qum, and would then
satisfy the remaining portion of the award out of his or her own funds.

1.33  Where a successful claim was made by a former employee of Asbestos Mines Pty
Ltd, if the award was greater than the sum to which the insurer’s lLability was probably
limited, while the insurance policy might be available to satisty the award to the extent of
the limitation, Asbestos Mines Pty Ltd, having no funds, would be unable to supply the
shortfatl.*

1.34 -In the case of the Workers’ Compensation Common Law Extensmn Pohc1es the
relevant date determining the amount of the insurer’s lability is the date of the damage for
which the award of damages is made. In the case of occupationally-induced diseases, the
date of damage is the date on which the disease is contracted.” (As will be seen, there are
particular problems in determining the date on which an asbestos-related disease is
contracted.)® Thus, if a Baryulgil claimant achieves an award of damages against
Asbhestos Mines Pty Ltd, the amount of the award as to which he or she could look to that
company’s insurer for satisfaction would be the amount to which the Workers’
Compensation common law extension policy was limited at the time of contraction of the
disease. (The amendment of S.18(1) to require policies in an unlimited amount — by Act
No.79 of 1980 — occurred after the mine and mill had closed and therefore after the last
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date on which a worker could have contracted a disease as a result of the operation of the
mine and mill, even though the symptoms might not appear till after 1980.)

1.35 - In the case of public hability policies, there are two possible forms in which the
date determining the amount of the insurer’s Hability may be set. In one type of policy, the
relevant date is — as in the Workers” Compensation Common Law Extension Policies —
the date on which the damage was done. In the ‘'other type of policy, it is the date of the
claitn against the insured. Thus, if the public liability policies of Asbestos Mines Pty Ltd
were of the first type, and confained a limitation on liability, a successful Baryulgil
claimant would be able to look to the insurer for satisfaction to the amount of the
Himitation in force af the time the disease was contracted. If the policies were of the second
type, he or she would be able to look to the insurer for satisfaction to the amount of any
limitation in force at the time he or she makes the claim for damages. Since the amount of
limitations has tended to be gradually increased, it would clearly -be to the advantage of
Baryulgil claimants if the public liability policies of Asbesios Mines were of the second

type.

Difficulties in finding a solvent defendant —

pr(}blems related to the cerporate veil .

1.36 Tn the event that the insurance pollcw% of the employmg company were Etmlted o
sums SUb‘;E&ntEdlly less than the damages likely to.be awarded (and, as seen, the
employing company has no, funds to pay the difference),” the claimanis could attempt to
fix liability as emp]oyer not on Asbestos Mines sz Lid but on the parent company. This
invalves the procedure which the law describes as ‘piercing the corporate veil” and can be
done only in exceptional circumstances.

1.37 Corporations - companies in Australian parlance, by the process of incorporation
purbuant to the various States’ Compames Codes,™ acquire .a .legal personality
mdependent of the corporators, the shareholders.” It is this independent corporate entity
which carries on the company business, enters into contracts, such as contracts of
emp]oyment and incurs rights and liabilities under those contracts. It is therefore the
company which is_the employer obllgcd to take reasonable care for the safety of the
company’s. employees, and liable for damages. for breach of that duty.

[.38 Courts have been traditionally averse to allowing any lifting’ of the veil of
incorporation to allow lability to pass from the company to the corporators.” However in
certain circumstances they will take this step, more readily in the United Kingdom than in
Australia. As ‘Gower says in his text on company taw:

In cases where the veil is lifted, the law either goes behind the corporaie personality to the
individual mcmber% or 1gn0re% the %epardte personal ity of each company in favour of the
" ‘economic entity constltuted by a group of associated compdmes The latter situation is often
merely an cxample of the former, the individual members bemg corporate rather than
‘human beings, but even ‘where that is so the two situations are worth, distmgunshmg since

' ‘there seems to be a grealer reddmeqq to tift the veil - in_the latter.™

1:39 - The -corporate veil may-be lifted either where the- Compdnies Acts expressly
provide for it,” or - in exceptional cases — without express statutory provision where
the courts deem such action to be required in the interests of justice.” It is the lfatter
situation which is relevant in relation to fixing liability for damages for lack of reasonable
care on a parent companys, . for this is nowhere covered by legislative provision. However
it is worth noting that, England at least companies .Jegislation treats the. various
companies in a group as one for certain purposes, where there is a relationship between
the grouped companies such that a parent company controls the various subsidiary or.
sub-subsidiary companies.™
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1.40 To a large extent, the courts, in fixing liability on a parent company within a
group, treat the subsidiary companies as having acted as agenrs for the parent or holding
company, conducting the parent company’s business for it. It is not necessary for such a
result that there be an express agency contract. In Smith, Stone, and Knight Ltd v
Birmingham Corporation,” Atkinson J. lisied six factors which pointed to an agency
refation between parent company and subsidiary. Gower summarises the six points thus:

1) Were the proﬁts treated as those of the parent company?
2} Were the persons c_onc_iuctmg the business appointed by the parent company?
3) Was the parent company the head and brain of the trading venture?

4) Did the parent company govern the adventure and decide what should be done
and what capital should be embarked on it? :

5) Were the profits made by its skill and direction?
6) Was the parent company in effectual and constant control?™

1.41 However, these points, even if satisfied, are merely indicators, They are not
conclusive. Gower states that ‘it seerns impossible to deduce from the decisions any one
set of criteria which will be decisive in all circumstances. Much will depend on who wiil
benefit or be damnified if the veil is lifted.™ A liitle later he states that ‘much seems 1o
depend on the nature of the legal issue. If that concerns the construction of 2 commercial
contract and a rigid application of the corporate entity prmc:pie would defedt the probable
intention of the parties, the courts will tend to put a construction on it which involves
dlsregardmg that principle,”™ since in the words of Lord Reid in Holdsworth & Co. v
Caddies ¥ “an agreement in re mercatoria . . . must be construed in the light of the facts
and realiies of the sitation.’

1.42  This might suggest that the further one gets from ‘commercial questions the less
likely are the courts to agree to a lifting of the veil. Claims for persanai injury damages
against companies are not in any way ‘agreement[s] in re mercatoria.’ In fact, the awaid
of damages will give risé to the very situation with which /imited liability was initially
intended to deal — the attempt to make the corporaturs personally liable for debts which
the corporation could not meet. For a damages award is a judgment debt. The successful
plaintiffs are Judgment creditors, and it would seem a case par excelience for leaving the
corporate veil in place. : :

1.43  Nevertheless, after stating that much 'seems to depend on the nature of the legal
issue involved and on whether the courts are being asked fo lift the veil in the interests of
the members or group or in the interests of their creditors’, * Gower goes on:

However, to this last cui bone factor, the attitude of the courts seems somewhat ambivalent.
In some respects they find it easier to 1ift the veil when that is in the interests of the members
or group since then the circumstances are remote from those in Salomon’s case and they are
less clearly constrained by it. On the other hand, though generally uncxpressed, there is a
very reasonable fecling that those who have chosen the benefits of incorporation must bear
the corresponding burdens, so that if the veil is to be lifted at all that should only be done in
the interests of third parties who would otherwise suffer as a result -of that choice ™

1.44  Of those who would suffer as a result of the corporators” choice of the benefits of
mcorporat;on none could be more obvious, or arguably more deserving, than employees
injured in the pursuit of the corporators’ financial advantage. Therefore, it is possxble that
this unexpressed fecling amongst English judges would lead them to lift the veil in the
case of injured employee plaintiffs seeking to find a solvent defendant in the parent
company. However, as no such case has yet arisen in England — or, at least, been
reported -~ this rernains supposition. |
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1.45 More immediate, however, is the question of the approach of Australian courts to
the lifting of the corporate veil in the interests of third parties. Given the approach so far
taken in this country, it seems unlikely that such an avenue would be available to any
claimants from Baryulgil. In his Principles of Company Law, in the appropriate chapter
dealing with ‘Delimitation of the Corporate Entity’, Ford noted that:
Windeyer 1. in Gorton v F.C.T. (1965) 113 C.L.R. 604 a1 627 discerned *an increasing
tendency of courts in England; and perhaps more markedly in the United States, to retreat
from the position where they must refuse to look behind the legal personality which the law
has given to a private corporation, and to examine the purpose of its creation and the
manner of its control.™ :
and he concluded that: “The increasing tendency of Enghsh and Americdn courts to look
behind the corporate veil noted by Windeyer J. is not maiched in Australia and probably
future development lies with the legislature rather than the courts.’™

.46 Thus, there is little likelihood that claimants from Baryuigil, formerly employed by
Asbestos Mines Pty Lid, could circumvent the problema presented by an employing
company with no assets and an unavailable or limited insurance policy, by makmg the
parent company liable as effective empEoyer :

1.47 On the other hand, 1f the court o Wthh in the Baryulgll muat:on would in the
first instance be éither the District Court or the Supreme Court, depending on the stze of
the damages claim — were prepared to entertain a case against the parent company of
Asbestos Mines Pty Ltd, there would seem to be quite a good chance of proving the
necessary agency, relationship — at least where the damage could be shown to have been
sustained during the period between 1953 and 1976 when the parent company of Asbestos
Mines Pty Ltd was James Hardie Asbestos Ltd.

.48 The evidence given to the Comm;ttee shews that the Hardie compames operated
very much as one, with direction and technical expertise emanating from the top.* Thus,
if the court was prepared to lift the corporate veil, a plaintiff who could show he had
contracted an asbestos-related disease at some time between 1953 and 1976, would
probabiy be able to show that James Hardie Asbestos Lid was the effective employer, If
that plaintiff could then establish the other necessary elements of his cause of action —
causation, foresecablhty etc. — so as to achieve an award of damages against James
Hardies Asbestos Led, that company would have the funds to meet any shortfall between
the cover provided by its insurance policies (supposing that the policies have not been
invalidated by the current Eitigation) and the actual sum of damages awarded, {or to meet
the comptete award, if the msurance policies are invalidated).

1.49 ‘However, if the disease was contracted after 1976, or was contracted by gradual
procesb which extended into the 1976-1979 period, it would be necessary to sue or {o jom
as defendant the parent company after the sale of the Hardie group’s qhareholdmg in
Asbestos Mines Pty Ltd to Woodsreef. It would therefore be necessary to show again that
the new parent company was me effective empioyer and that Asbestos Mines Piy Lid was
merely the agent of that company. The evidence given to the Committee by Woodsreef
discloses an integrated structure here also,” though a court might not find it as compelling
as that relating to the Hardie group.

1.50 The point must be reiterated, however, that Australian courts are extremely
unlikely to be prepared to lift the corporate veil‘to allow such actions to be brought.
Therefore, it would seem that claimants from Baryulgil would be restricted to suing
Asbestos Mines Pty Ltd and relying for satisfaction of successful claims on the insurance
policies of that company with whatever limitations they contain.
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Difficulties — establishing causation.

1.51  As seen in paragraphs 1.2 to 1.4, the first of the elements of a claim for damages
against an employer by an injured employee is causation. It must be shown that some act
of the employer caused the injury in the sense that it was a link in a (legally} unbroken
chain of causation — that, “but for’ that act, the injury would not have occurred. The
establishment of a system of working in which a plaintiff was exposed to the inhalation of
asbestos fibre would be such an act. However, that fact would not be sufficient in a claim
for damages for an occupationally-induced asbestos-related disease. '}t would need to be
proved that the inhalation of asbestos, to which the employer subjected the employee was
the cause of the disease from which the employee suffers.

152 T wo probiems result for empioyec cEarmants from the necess:ty io prove this
second fact, dependmg on whether the disease is.of high or low specificity. These
problems would arise in a claim based on mesothelioma on the one hand and
bronchogenic carcinoma on the other: Asbestosis does not present serious problems in the
establishment of causation. The problems it presents arise in the establishment of damage,
{possibly) of foreseeability and preventability, and in the measure of damages. This is
because ashestosis is generally dose-related.™ It is generally necessary for a person to be
exposed to high doses of inhaled fibre over a medium term or lower doses over a long term
to cause the scarring of lung tissue whlch produces the condition known as asbestosis.
Where a plaintiff can show first, a diagnosis of asbestosis and second, occupational
exposure to large doses of asbestos fibre over a moderately short period or to moderate
doses over a long period, “then it would be readily accepted on the halance of probdbxittle%
that it was the ()Ccupattonai exposure which caused the disease, rather than any poss:ble
minor exposure encountered in his or her non- waork env;ronmem

1.53 Mesothelioma, however, is generally regarded as not being so clearly dose-
related ™ It can dpparent!y be caused by a very small exposuk“e o asbestos fibre, both in
‘quant;ty and in duration. Since asbestos products are very widely used in this Lountry —
or were up till a short time ago, it may be difficult to estabhsh that it was the exposure at
work which caused the disease, rather than exposure in some other place and at some
other time. Thus even where a plaintiff can show that he or she has mesothelioma and that
he or she was exposed to asbestos fibre at work, the causative link between these two facts
may be difficult to prove, and as already stated it is the chain of causation between
employer s act and injury, unbroken by an mdependcnt mtervemng CAUSE -— A HOVILS 4CTHS
interveniens in legal terminology — whaeh is the first const:tuem of an employee’s claim
for damages.

1.54 Bronchogenic carcinoma presents a different problem in refation to the establish-
ment of causation. Whereas with mesothelioma it is (relatively) certain that asbestos
exposure caused the disease bui uncertain if it was the occupational exposure and not
some other, where a plaintiff is suffering from a disease of low specificity it may be
possible to establish first that he or she has the discase, second that he or she was exposed
to asbestos at work, but not possible to establish that asbestos exposure — whether at
work or elsewhere — caused it, rather than one of the othcr possible causes. Th“ is
particularty so where, as with bronchogenic carcinoma, the disease is of high fréquéency in
the general population even without any significant exposure to asbestos. And where the
person can be shown to have been subject to another widely recognised cause of the
disease, such as cigarette sioking, the problem of proving that it was the occupational
exposure to ashestos which caused the disease.can be seen to.be a serious -one.

[.55 There is a further difficulty concerning the establishment of causation 'v'vhic_h may
be encountered in refation 1o all of the asbestos -related diseases, and which could stand in
the way of Baryulgil claimants if, despite the associated problems discussed in paragraphs
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1.36 1o £.50 they attempted to make the parent companies of Asbestos Mines Pty Litd
liable as employer. It is not enough to prove that a disease is contracted because of one’s
emptoyment. One must show that it was contracted in the service of the defendant
employer. Again, this difficulty operates slightly differently in cases of asbestosis and
mesothelioma.

1.56 Since asbestosis is caused by exposure over a period of time, it is possible that a
plaintiff has been exposed in two separate, probably consecutive employments, and it is
the sum of that exposure which has caused the disease. It is not accurate to say that either
the first or the second employer independentty caused the disease. That plaintiff would
therefore need to join both employers as defendants, and — if he or she were successful in
obtaining an award of damages — they would be apportioned between the defendants.
Baryulgil’ claimants would have been employed by only one immediate employer -
Asbestos Mines Pty Ltd. For even thotgh the entire shareholding changed in 1976, the
corporate entity remained intact. Therefore, if they chose to sue Asbestos Mines Pty Ltd
for ashestosis contracted over a period spanning the 1976 sale, no problem of suing two
defendant employers would arise. But if claimants whose asbestosis was contracted over
that period wished to ensure a solvent defendant by secking to pierce the corporate veil,
they would have to sue, as joint defendants not simply James Hardie Asbestos Pty Ltd as
effective employer up until September 1976 but cﬂso Woodsreef Mmu, Ltd as effective
employer after that date. '

1. ’37 Mesothehoma is not contracted by graductl process. Therefore if it were poss,ﬁ)?e to
pinpoint the time of contraction, a claimant suffering from this disease would be able to
sue the employer at that time, even though before and after that time he or she had been in
other employments w}uch also involved exposure to asbestos. But it is not poss:ble {0
pinpoint the time of contraction, Mesothelioma, as mentioned in paragraph 1.23, is a
disease of long latency, 1mp0551b1e to diagnose durmg the latency pertod. While some
cases have occurred where symptoms appeared only a year or so after the exposure
responsible for the disease, the more usual laténcy period is about 20 to 30 vears.” Thus
where a person is diagnosed as suffering from mesothelioma, the exposure resp0n51b!e
could have occurred at any time in the preceding 30 years. If that person had been in a
number of employments involving asbestos exposure during that period, it will be
impossible to identify the one in which the disease was contracted. It is not possible to
overcome the problem by joining all the employers as defendants since only one will have
caused the disease, and it is not possible to tell which one. A Baryulgil claimant diagnosed
at some future date as suffering mesothelioma would therefore be able to sue a more
solvent parent company only if his employment at the Baryulgil mine and mill had been
solely pre-September 1976 (in which case he could sue James Hardie Asbestos Lid), or
solely between September 1576 and 1979 (in which case he could sue Woodsreef). He
could of course simply sue Ashestos Mines Pty Ltd, but — as’séen in paragraphs 1.27 to
£.28 — a successful claim against that company might not be paid.

Difficulties —— establishing foreseeability

.58 As seen in paragraphs 1.5 to 1.6, it will be necessary for a Baryulgil claimant to
show that his contraction of an asbestos-related disease was a reasonably foresecable
result of his exposure to inhalation of asbestos fibre at the mine or mill. This does not
mean that he must establish that Asbestos Mines Pty Lid {or James Hardie Asbestos Pty
Ltd or Woodsreef, in the event of a successful piercing of the corporate veil),” actually
knew that the disease he contracted could result from exposure of the degree he suffered,
but simply that a reasonably prudent employer, in those circumstances, would have
realised that contraction of the disease was a not unlikely result of the exposure.
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1.59 In the absence of evidence that the defendant actually knew of the risk, the
question of what the reasonably prudent employer would have foreseen will depend on the
knowledge available within the industry at the time the claimant was exposed to the
inhalation.” In the case of Stokes v Guest, Keen and Netilefold (Bolts and Nuts) Lid”
Swanwick I. said:
the overall 1est is still the conduct of the reasonable and prudent employer, taking positive
thought for the safety of his workers in the fight of what he knows or ought to know, . . .
where there is developing knowledge, he must keep abreast of it and not be too slow to
apply it . . .
1.60 The Committee has received a consideldble amount of Lv1deme from . me
Aboriginal Legal Service and the Doctors Reform Society on the state of knowledge of the
risks created by exposure to asbestos fibre inhalation.” It has also received evidence from
Hardie Trading (Services) Pty Litd, hereafter referred to as Harding Trading,” and Dr
Geoffrey Field® commenting on the position. presented by those other witnesses.

1.61 The question of the foreseedbﬂity of various ashestos-related diseases has already
been judicially determined in a number of cases. These need to be examined in some
detail as the different diseases present ditferent problems

{a) Foreseeablhty of Asbestosm

1.62  The question of when a reasonable employer would have become aware of the r:sks
involved in exposing employees to inhalation of asbestos fibre was explored in Grove v
Bestobell Industries Pry Lid * and Cuthill v State Eleciricity Commission of Vicioria.™
Both cases were applications for extension of the limitation period (see pamgraphs 1.891t0
1.104) and the issue for decision was, inter alia, whether there was evndence on which the
Court could form an opinion that the applicant had a right of action for neghgence against
the defendant. This necessitated the Court deCIdmg whether there was evidence that the
risk of injury was foreseeable.

1.63  In Grove's case, the applicant had been empkoyed asa storeman, working in close
and continuous proximity to products containing asbestos particles, from 1945 to 1977, In
the latter year, a writ claiming damages for negligence and/or breach of statutory duty was
issued. Given the nature of asbestosis, which results from a continued exposure, it was
necessary for the applicant, in establishing evidence of foreseeability, to show that the nsk
of asbestosis was foreseeable at the beginning of his period, of exposure - that is,
1945, in his judgment, Dunn J. said:

It was submitted on behalf of the respondents that there was no evidence that, at material
times, reasonable employers knew facts which would make it their duty to take precautions

. ta protect employees wha had ¢lose and continuous contact with asbestos particles from
ashestosis . . .

The inference is, 1 think, avaz!able that persons conducting businesses such as the business
conducted by the respondents knew or ought to have known, ai material limes, that
emplovees such as the plaintiff were from time to time made so uncomforiable by the
presence of asbestos particles in the alr as to voice complaints.

The inference is also available, this being so, thar a reasonable employver concerned to take
care for the reasonable comfort and health of his employees would have made inguiries, of
persons well versed in matters of industrial hvgiene, as to means of improving the lot of the
emplovees. Such persons have been avd;]ab!e in Queensiand since at least 1937 (see 5. 01 of
the Health Act 1937-1976).

The inference is thus available thar the making Qf such inqm’rﬁ'es ‘would have j:rovia‘erl the
emplover with an expert opinion such as was expressed by Dr. Ringrose.

The inferences are therefore available that a reasonable employer ought to have known of
the risk and of the necessity for precautions, and that the tallﬂrf: to take precautlons was a
breach of duty.
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{I should mention that, whilst considering the matter, | happened upon the Asbestos
Industry Regulations of the United Kingdom. They — in their original form, they may have
been amended - are 1o be found in 1931 S.R. and O., at p. 410. They were not produced at
the hearing. They may in the end prove relevant, having regard to the date when they were
promulgated and to the circumstance that the respondents are an English company and one
of its subsidiaries.” (emphasis added)

His honour concluded that an order extending the limitation period should be made. This
decision involved the conclusion that there was evidence supporting the claim that the risk
was foresecable.

1.64  In Cuthill v S.E.C., the appellant was employed as a trade assistant to a fitter and
boilermaker from 1964 to 1978, an occupation which expesed him to inhalation of
asbestos fibre. In 1979 he was diagnosed as suffering from asbestosis. He sought an
extension of the limitation period to bring a claim for damages for negligence and breach
of statutory duty. While the circumstances of this case only necessitated his establishing
that the risk of his contracting the disease would have been foreseeable in 1964, Starke J.
in his judgment stated; : C

. T turn then to the Harmful Gases, Vapours, Fumes, Mists, Smokes and Dusts

" Regulations 1945, These regulations were made pursuant to the Health Act and were
gazetted on 7 February 1945, There have been amendments in 1949, 1955 and 1965. None
of these amendiments has any bearing for present purposes. The long recital indicates, inter
alia, that the purpose of the regulations is to safeguard the health of persons having to work
where quantities of gases, vapours, fumes, mists, smokes or dusts are inhaled and to limit

. the quantities inhaled so that health will not be endangered or impaired. The limit set in the
regulations in respect of asbestos is 5 million particles per cubic foot of air. Various safety
devices are required by the regulations including a suction exhaust apparatus respirators and
air masks. A breach of the regulations is made an offence with a penalty prescribed. The
fact here is that there is no suggestion that any of the safeguards were being used. The fact is
that the applicant was heavily exposed to asbestos dust for about 12 years. He testified that
at the end of a shift his hair, eyebrows and clothes were covered with white dust. He also
testified that he breathed in this dust. The fact is that his condition was said by a medical
expert to have been caused by the inhalation of asbestos dust. The regulations were
designed to protect the health of employees against inhaling roxious dusts. The appeilant

- was long exposed to the inhalation of such dusts. He contracted z disease as a resuit of such
inhalation. .The inference to be drawn in my opinion is that since 1945 material could be
procured 1o provide evidence that to expose a man in such a way withouw! safeguards
constituted negligence on the part of the respondent. [ am also of opinion that these facts
permit an inference to be drawn that that material existed to show that there had been'a
breack of statutory duty. i J am right in either or both of these conclusions it was quite
apparent that the negligence or breach of statutory ‘duty were a caase of the injury sustained
by the appeltant. The only other matter standm;, in the way of the appe Hant is whether there
was material to justify the inference that the respordent knew or otight to have known of the
hazard to health and the safeguards. 1t is to be remembered that the regulations became law
in 1945, It is notorious that the respondent is a State instrumentality which employs many
“workers in different spheres of employment in this State. In my opinion an infereénce may be
drawn that evidence must be available that such an employer knew or ought to have known

. the dangers attendant on inhaling asbestos dust and the attendant safeguards, particularly

when such dangers and such safeguards are emphasized in reguiations as early as 1945.*
(emphasis added)

In addition, he considered the case of Grove v Bestobell Industries Pty Lid, saying:
There is however another basis in my opmmn for allowing this appea]

" In Grove v Bestobell Industries Pry Lid., {1980] Qd. R. 12, Dunn, J. had a similar
appilcatlon before him. At p. 13 he said:

. I shall rule on an objection which was taken w0 paragraph'i 8 and 9 of Dr.'Ringrose’s
atf;davn Those paragraphs read as follows:
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“8. The dangery associated with workmg with asbestos have been apparenl for at least 25 1o
30 years.
“9, Precautions should be taken to avoid the danger to health by protecting the werker from
“the inhalation of asbestos dust. 1 has been apparent for at least 20 years the best precantions
which should be taken are to ensure the place of work has plenty of air ducts and good
ventilation and that face masks are worn by people exposed to the asbestos dust.”
It is to be remembered that the exercise is to ascertain whether evidence exists to support the
plaintiff’s claim. Where better to find such evidénce than ‘in the judgment of a Court of
coordinate jurisdiction? The truth of the facts stated is not proved but on the probabiiities
the existence of such facts .is proved. The paragraphs of Dr. Ringrose’s affidavit set out
above were found by the Judge to be the personal, expert opinion of the doctor. In effect he
savs to medical experts the dan ger has been known for 25-30 vears and the best precautions
for 20 vears. Australia is nof such a large Country that knowledge of facis in this indusirial
arca, over a long rumber of vears in Gueensland would not have been filtered over the
“horder. On the probabilities I would infer that suc h knowledge was known in Vicreria
during the same period and either was or ought 1o have been known to the respondent. |
might add that neither the learned Chief Justice nor the parties would have had the judgment
in Grove’s case available to them prior to the delivery of judgment. Accordingly is my
_opinion the appellant has established what it is necesssary for bim 10 make out in order 10
obtain an extension of time under the section.”. (emphasis added)
Anderson J. agreed with Starke J.'"-Brooking 1. disagreed that there was evidence before
the court on which a finding of foresceability could be based.' but his disagreement was
based on-a technical point — that the Harmful Gases, Vapours, Fumes, ‘Mists, Smokes
and Dusts Regulation'™ did not forp part of the material before the court on which the
opinion that there was a cause of action could be formed, and 1hat in relation to the
decision in Grove v Bestobell Industri ies Pty Lid:

. the existence and availability of lhc necessary evndence must be proved by admissible
-means; and, except where the evidence is receivable as an. admission, there is no principle
of law whereby evidence given in legal proceedings between different parties (assuming for
the moment the giving of that evidence to be safficiently proved by reference to a faw
report) can be used in other legat. proceedmg as eVIdﬁﬂCb of the truth of. what was
asserted . . " . . . S
On the basis of Grove and Curth it could be argued then wath some wnﬁdence that, In
a claim for damages by a Baryulgil worker, the risks of asbestosis would be held to have
been foreseedble to the defendcmt by 1950 if not by 1945 ™

(b} Foreseeablilty of Bronchogeme Carcmema and Mesethehoma -

.65 It is incontestable that knowledge of the risks of cantrantaon of these diseases is
much more recent than knowledge of the risk of asbestosis."” Roughly stated, ‘the risk of
bronchogenic carcinoimna in relation 1o asbestos was estabhshed in the !950\””“ and that of
mesothelioma in the 1960s,* Thus, these risks would not have been foreseeable to the
reasonably prudent employe| in the years before the establishment of that knowledge even
though the risk of asbestosis was foreseeable in the 1940s. 1t was for this reason that the
plaintiffs in Joosten v Midalco Prv Lid"" and Footner v Broken Hill Associated Smelters
Pry Lid"' failed in their claims. In both cases; the plaintiffs had contracted mesothelioma.
Joosten was from 1950 to 1953 an office worker in the office of Midalco Pty Ltd, which
was situated some 60 to 100 yards from that company’s crocidolite mine at Wittenoom .
She contracted the disease through exposute to fibres blown from the mine to the office.
Footner was a boilermaker at Port Pirie from, 1944 to 1952 and.contracted mesothelioma
following exposure to asbestos fibre through cutting gaskets from a material known as
millboard which contained asbestos.

1.66  The cruciat factor.in both these cases was the amount of fibre to which the two
workers were exposed, and the distance from the point of exposure in Joosten's case.
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Briefly put, it was found not to be foreseeable at the time in question that exposure to
quantities of fibre as small as those to which the workers were in fact exposed presented a
risk of contraction of an asbestos-related disease. The amount was (arguably at least) not
sufficient to create a risk of asbestosis, and the risk of other diseases was not known.

1.67 . Thus in Joosten’s case, Wallace J. said:

. it is common ground that knowledge of the disease Mesothetioma did not exist at the
time the plaintiff was in the defendant’s employ and certainly not its cause. Mr. Otney has
endeavoured to surmount that problem by equating the existence of knowledge of ‘the
hazards of asbestos mining generally but | am unable to accept that propaositien, particularty
so where the plaintiff was emploved in the defendant’s office some distance from its mill. In
my opinion, what happened to the plaintf could not have been reasonably foreseen by the
defendant’s officers during the period 1930- 1933 and 1t would be unredsondblc to contend
to the cemrary "* (emphasis Added) o

And in F()orners _case, Jacobs j sagd:

. the pld\miﬂ seeks (o impute to thc dctcndam ks\owleds,e of 1he hazards of dsbums
_.wh:ch could be gleaned from overseasy}umd!s some of which af least were available to the
_ defendant in Austmha None of the Iierature referred 1o by Dr. Kilpatrick was, produced,
but it is clear from the titles, from his own evidence, and from the evidence of Dr. Fmser
that it spokc of asbestosis. and was dirccted to the risk to workers in the ashestos industry —
in the mining of asbestos and the manufacature of asbestos and asbestos products — who
were necessarily exposed day by dav to high levels of ashestos concentration in the
atmosphere. Any risk o the occasional user of fabricated wnarerialy comaining usbestos,
. sHch as is known to exist today, was not recognized or identified. In short, the fireraure did
- not speak ta an emplover such as the defendant who occasionally used finished asbestos
products i fts plant.!® (emphas;s added}

1.68 The facts put in ewdence in a'claim by a Baryulgil worker suffering bronchogemc
carcinoma or mesothelioma would however be different. Those facts, as shown in
Chapters 5 and 6 of the Report, would establish exposure to high levels of airborne
asbestos fibre, and — in many cases - over.a considerable number of years. They would
establish an exposure great enough fo have resulted in asbestosis. As seen ahove, itis very
likely that a court would hold that, during the period of the operation of the mine and mill
at Baryulgil, asbestosis was a foresecable result of the manner of operation. Thus during
that period, it was foresecable that the manner. of operation could result in a worker
coniract;ng an_asbestos-related disease.

1.69 . In the landmark decision of The Wagon Mowrc! (No 1)’” V;scoum Sxmonds stated
that: - : : . :

.‘the essential factor in determining liabifity [in negligence] is whether the damage is of

such a kind as the reasonable man should have foreseen.' (emphasis added)
The signficance of this passage is that it acknowledges the principle that foreseeability
relates to the kind of harm for which damages will be recoverable in a particular case, but
not to the extent of that harm. This means that, in ¢ases of physical injury or harm:
' the plaintiff must show that the npe of injury inflicted was a reasonably foreseeable

consequence of the [defendant’s act], but he need not show that the /osses consequent on

that injury were equally foreseeable.'
1.70 Two cases illustrate the application of the principle. In Hughes v Lord Advocate )7
the appellant — a child of eight — entered an unattended canvas shelter over an open
manhole, erected for work on telephone cables. The Post Office employees working on
the cables had placed red paraffin warning lamps around the sheiter. The appellant took
one of .the lamps into the shelter to explore the manhole. In some way, the lamp was
knocked or dropped into the manhole and a violent explosion took place. The appeliant
fell into the manhole and was badly bumt, particularly on the fingers as a result of
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atternpting to climb out up a metal ladder whose rungs had become extremely hot in the
explosion.

[.71 It was foresecable that the unattended paraffin lamp created a foreseeable risk of
injury by burning, which was the injury that in fact occurred, even though it was through
the probably unforseeable medium of an explosion. Even:more relevant 1o the Baryulgil
situation is Smith v Leech Brain.'™ There, a worker was burnt on the lip by a splash of
molten metal. The burn resulted in a cancerous growth in the tissues of the lip, and the
cancer ultimately resulted in the worker’s death. The worker’'s widow succeeded in an
action for damages the injury - the burn— was foreseeable, and'it mattered not that the
extent of the injury ~ cancer and death -~ was not a foreseedble consequencc of a work
procedure involving ep]ashmg molten metal.

- 1.72  These two cases are dccepled as bemg apphcaﬂons of the prmmp e thdt what must
be foreseeable is the type of injury, not its extent."” However, their use by the courts has
often been for a rather different purpose. In alteged reliance on their authority, courts have
“found particular injuries foreseeable by a categoriqation of the type of injury which was
foreseeably broad enough fo include the injury which occurred, and by a corresponding
categorisation of the type of i injury which’ occurred broad enough to bring it within the
foreseeable type.™ To some extent, Hughes' case is itself an example of this, where
m]ury by burning was held to be foreseeable and the appellant’s injury was categorised as
an injury by buming rather than an injury by explosion.

1.73 This apptoach would be of considerable assistance in the Bdryulg1i situation. A
plaintiff suffering mesothélioma or bronchogenic carcinoma would be able to argue that
the acts of Asbestos Mines Pty Lid created a foreseeable risk of asbestos-related disease
—the “type of imjury’, thit he had contracted an asbestos-related disease, and that there is
no requirement that the exact features of that asbestos-related disease, orits extent, be
foreseeable. : - S

1.74 '}t would thus appear [hat ‘despite the mltdIEy troublesome aspect of decisions such
as Joosten™ and Footner,™> the element of foreseeability is one part of an action for
damages bya formcr Baryulgll worker which wouid not present serious dtfficultlcs for the
p}a:ntlff

Bifficulties -~ availability ‘of practicable precautions -

1.75 In paragraphs 1.7 to 1.9, it was stated that a plaintiff seeking damages for
negligence by his/her employer must show that there ‘were possible and practicable
precautions which, on the balance of probabilties, would have prevented the injury had
they been adopted. A number of difficulties could arise for a Baryulgil claimdnt in relation
to this element of the cause of action. :

1.76 The precautions which could have prevented exposure to” dangerous levels of
asbestos fibre inhalation are of two kinds: first; methods of mining and milling which
avoid the release into the atmosphere of dangerous amounts of fibre, and second, the
provision and use of protective equipment which prevents the inhalation of the fibre
released into the atmosphere.

{a) Production technigues preventing release of fibre:

1.77 The questions here would be whether there were available at the time of the mine
and mill’s operation more efficient processes and plant which would have' lessened the
fibre content in the air, and’ if so, whether it 'would have béen’ practicable for' those
processes or that plant to' be employed at Baryulgil.  The evidence put before the
Committee is somewhat contradictofy on the issue of whether the mine and mill were
usirig the most up-to-date technology. Hardie Trading argiie that they were.'* Mr Burke, a

154




former mine manager, gave evidence suggesting he made a number of requests for
updating or maintenance which, if met at all, were met slowly."* Woodsreef refer to their
programme of improving dust control when they purchased Asbestos Mines Litd," and
state that in large part this involved transferrmg machmery no longer needed in their
Barraba opemuon to replace that at Baryulgil.”* The Committee’s conclusion on this
issue was stated in paragraphs 5.79 to 5.84 of the Report. However, ;rrespecsave of this
conclusion, a court hearing a claim for ‘damages would form its own opinion, and it is
possabfc that the court. wouid conclude that the Baryulgil operation was, at any gwen time,
usmg the most up-to- ddte equipment available.

1.78 - Even if the court should decide that the equtpment or the processes were less
up-to-date than was possible at the time,'"-the further issue of practicability would arise.
Would it have been practicable for Asbestos Mines Pty Ltd to have ntilised more modern
technology? The major problem here would relate t¢ cost. Given the profitability of the
mine and milt, would it have been practicable for Asbestos Mines Pty Lid to have incurred
the cost of installing more modern machinery or of adopting more modern processes? The
evidence given to the Committee by Hardie Trading'® and. Woodsreef*™ -is that the
Baryulgil mine and mill operated on a very small margin of profit when a profit was made,
and for a large part of its operating life was in fact 2 loss enterprise. Disproportionate cost
is a potent factor in courts’ decisions that precautions are not practical."™ The common law
does not require employers to discontinue their businesses if they cannot afford to operate
them safely. It is possible that, even given the evidence advanced on the possibility of
updated techniques, a plamtaff wouEd fall to convince a ‘court that they represented -
practlcab!e precautmns

" (b) Provision and use of protective apparatus:

1.79 If the operation itself could not have possibly or practicably been made safer, it
might have been possible to give greater protection to workess contending’ with the
environment produced by that operation.” This would have been done primarily by
provision of masks and/or respirators. Were masks and tespirators available? Were they
provided? Was their use explained, and urged or enforced? Evidence on these matters is
again conflicting.™ It would be for the court to de¢ide whether Asbestos Mines Pty Ltd
had provided the employees with the best available masks and/or respirators. Further
evidence would be necessary on this point to establish at what time the company
commenced to stock supplies of masks or respirators, of what type, in what numbers,
subject to what standard of maintenance and storage, and as to the manner in which they
made these available to their employees. It is possible (but unlikely)™ that this evidence
might show, to the satisfaction of a couwrt hearing a claim by a Baryulgil worker, that
adeguate -supplies of adequate masks and/or respirators were kept by the compaity and
adequately maintained, and that adeqguate information as to their availability was gwcn to
the workers.

1.80 That evidence would not, however, completely thwart a claim that Asbestos Mines
Pty Ltd failed to take possible and practicable precautions. For the law is not entirely
settled ‘on-the issue of what constitutes taking ‘adequate precautions in relation to
protective clothing etc. Specifically the matter as to which there is doubt is the extent to
which an employer should not only supply protective equipment but also urge or even
enforce its use. While the cases of Qualcast (Wolverhampton) Lid v Havnes'™ and James
v Hepworth Grandage'™ accepted supply as sufficient, the ;udgmem of Moms LJ
Woods v Durable Suits'” sounds a different note:

If a time comes when there is knowledge of the neglect of, or the rejection of, safety

precautions, then, on the facts of a particular case. it may be that i can be established that
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there has been a failure to take reasonable care to supervise the smooth working of a safe
system. o .

This failure to enforce use of safety precautions was described by Wanstall I in
Cuislowski v Read Press Pty Lid™ as “negligence by ineffective supervision”."”

1.81 Thus it is possible that the ‘dxfﬁcutty faced by a Baryulng claimant in bemg
unable to displace evidence which might be produced of adequate supply of protectwe
equipment might be overcome by the court’s acceptance that not only supply but also
encouragement or enforcement of use was a practicable precautton not ddopted This
would depend, however, on the evidence before the court and the conclusion the court
reached on that evidence. The evidence given to the Committee concerning encourage-
ment or enforcement of the use of respirators is unsatisfactory. -Members . of the
community who worked at the mine have no recollection of such steps being taken.'®
Hardie Trading have no concrete evidence that such steps were taken since they would
have been the responsibility of the mine manager."” Mine manager Burke stated -the
workers were encouraged to use resplrdtors but they were unsat:sfdctory because they
became clogged very quickly.™ G :

1.82  However, even if the company expected or required the manager to take such steps
and they were not taken through the neglect of the manager, the company —— ‘Asbestos
Mines Pty.Ltd - would be vicariously liable for the fa:iure of their employee to take a
nécessary precaution,™ if the court decided that; in this case, encouragement or
enforcement, rather than mere supply, was indicated as a necessary measure.

1.83 Asto whether such extra steps would be mdu:ated as necessary ina Ba_ryulgai case,
it is relevant to note that the emplover’s duty whether personal or vicarious, is owed not to
employees generally but to the particular employee claiming damages.” This issue
usually arises in relation to foreseeability — was it foreseeabie that a particular piece of
‘equipment or method of work would create a hazard for a particular employee, given his
or her personal .characteristics, including disabilities, degree of skill, traming,
understanding or even temperament. It is also relevant to precautions, since the risks
resu[tmg from a method of work etc, are risks resulting from that method as it stands —
minus the possible precautions. Thus, while it may not be foreseeable that — for exampie
— handling molten metal without being forced to wear available safety spats will not
foreseeably prevent a risk to an experienced moulder who knows of their availability,
since the employer would be entitled to assume he would avail himself of them, it would
be a foreseeable risk to a novice who has not the expencnce to realise he should for his
safety use such available equipment.’”

}.84 . The knowledge, education and experlence of the Baryulgll workers would thus_
become relevant to the question of whether encouragement and/or enforcement of the use
of masks and respirators was a (clearly) practicable precaution which Asbestos Mines Pty
Ltd should, as a reasonable employer in the circumstances of this particular case, have
adopted.

1.85 . The outcome of the previous discussion, then, is that there are a number of
evidentiary difficulties in the presentation of this element of the cause of action, Did the
company have the best practicable processes and equipment to minimise release of fibre
into the atmosphere? Did they supply the best practicable protective apparatus? Did they
take all necessary measures to ensure use of that protective apparats? The answers to
these questions lies in the province of the court hearing the case. :
1.86 Even if a Baryulgil claimant could establish that the company failed in its duty in
one of these respects and thus did not take all practicable precautions, he would also need
to show that adoption of the omitted precaution would probably have prevented the
contraction of his disease.' There might be difficulties here also.
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.87 - First, in relation to failure to use more up-to-date plant and processes, this would
only be an element of a breach of duty if use of the more up-to-date technology would
have resulted in a level of airborne asbestos fibre low enough not to present a risk of the
disease from which the plaintiff suffers. If his disease is asbestosis, this issue may not be
such a problem, depending on the period of his employment.” Over a 'moderate to short
period of employment, fairly high levels of exposure are generally regarded as necessary
to produce asbestosis.'” ‘Therefore, -any appreciable lowering of the level of airborne
asbestos would probably have eliminated or-greatly diminished the risk. Over a longer
period of employment a lower level ofexposure is sufficient to produce the disease,'* and
therefore the improvement in emission. levels resulting from the suggested technology
would need to be greater for the court to be able to satisfy itself that introduction of that
teuhnotogy would probably have prevented the plainti{f’s injury. If, on the other hand,
mesothelioma can be contracted by exposure to a comparatively small amount of asbestos
fibre over a short period,"* it. would be much more difficult to establish that lowering the
level of exposure, unless it were Jowered to zero, would have necessarily been an
effectwe precaution. Of course, 1t is only required that the plaintiff show the precavtion
would probably have been effective. Nevertheless, it is clear that the establishment .of
probable effectiveness could. present difficulties for a plaintiff claiming damages for
mesothelioma where the suggested precaution is more efficient plant and/or processes.
1.88 - Second, if the allegedly omitted precaution is the provision of protective devices, 1t
must -be shown that these devices would have sufficiently prevented inhalation. Expert
evidence would therefore need to be brought' to show that the devices available at any
time were effective to prevent inhalation to the degree relevant to the particular disease the
plaintiff suffers. The differences in amounts of inhaled fibre producing the various
diseases over varying periods, discussed in the preceding paragraph, would apply here
also. And even if the devices were proved to be completely, or at least sufficiently,
effective, it would be necessary to show that, hdd they been prowded (1f they were not), or
had their use been encouraged (if it was not), they would probably have been used. The
court in James v, Hepworth Grandage™ was prepared (on arguably scanty evidence) to
conclude that the employee wou_ld_not_ha_ve used safety spats even if he had known they
were available.™ It is possible that a court hearing a claim by a Baryulgit worker would
reach a similar conclusion, Of course, if the allegedly omitted precaution is faifure 1o
enforce the use of masks and/or respirators, it would be much fess likely that the court
could conclude they would not have been used even if that precaution had been taken.
Agam it must be stated that the evidence on protective devices given to the Committee is
not detailed or conclusive enough to reach any satisfactory hypotheses on the probable
outcome of this part of a claim by a Baryulgii worker. But if the evidence before the court
was in the same state, a conclusion unfavourable to the plaintiff would be quite possible.

anﬁculties — the Limitation Act
1.89 . GeneraEEy speakmg an empioyee s action for damages must be brought within six
years of the date on which the injury was suffered. This is established in New South Wales
by -Section 14 of the Limitation Acr, No. 31 of 1969, which states that:
(1} An action on any of the following causes of action is not maintainable if brought after
the expiration of a limitation period of six years running fror the date on which the cause of
action first accrues to the plaintiff or to a person through whom he claims —
{a) a cause of action founded on contract (including quasi-contract) not being a cause of
action founded on a deed;

(b} a cause of action founded on tort, mcludmg a cause of action for d&m&gcs for breach
o of a statutory duty:
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1.90  An employee’s action for damages for breach -of the employer’s duty to take
reasonable care may be founded either in comtract {as being for breach of an implied term
in the employment contract that the employer shall take reasonable care to avoid exposing
the employee to unnecessary risk of injury)™ or in tort {as being negligence in that the
employee has failed to take reasonable care).'” Whichever:way the action-is founded, it
will be caught by Section 14(1) of the Limiration Act, either by Section T4(I) {a) or by
Section 14(1} (b} - except in the rare instance that the contractual duty is cxpressly set
out in a deed, in which case the limitation perlod is 12 yedrs %1 4 situation not relevam to
possible Baryulgil claimants. - come SR RS

191 ‘While in the normal run of industrial injuries — cuts, bruises, broken bones, skin
disorders, etc. — the six-year limitation penod will pose little problem to a plaintiff, in
the case of asbestos-related diseases it poses a severe pmbh‘:m For the date on which ‘the
cause of action first accrues’ is the 'date on which the injury occurs, not the date on which
it becomes apparent. This was firmly established in‘the case of Carrlege v E. Jopling and
Sons Ltd,™ a case concerning silicosis. The case is of ‘particular relevance to
asbestos-related diseases because, like them, silicosis has a long latency period. There is
damage to the fungs from the inhaled substance many years before the existence of that
damage can be medically discovered. Thus in‘the case of asbestosis, the latency period is
generally some 10 to 15 years and in the case of mesothelioma some 30 years. It can be
immediately appreciated that if Section 14 stood alone, persons suffering these diseases
would (almost) never be able to maintain a cause of action, since the limitation period
would have elapsed long before their -disease - the injury — was discoverable,

1.92  In order to alleviate such an obviously unjust situation, the Limitation Act contains
an exception, based on amendment to the English Act foliowmg Ca;r[edge v F J()plmg
and Sons Ltd '™ By Section 58(2) of the Act: '

Where. on appllcation toa court by a person clalmmg to have a cause of action to Wthh lhl%
section apphcs it appears to the court that — -

(2) anyof the material facts 0{ a decmve Lharacter selcmn-J to th(, cause 0{ .1cuo:1 was not
within the means of knowledge of the applicant until a date after the commencement
of the year precedmg the explranon of the !mmatlon perlod for the cause of acuon
and -

(b) there i is evidence 1o csaabhsh the cause of action, dpart from any dcience {Ounded on

" the explrdt[on ‘of a limitation period, .
~the court Ty arder that lhc limitation penod for the cause of action be extcnded 50 lhdt it
expires at the end of one year after that date and thereupon, for the purposes of an action on
that cause of action broughit by the appl:cant in that court, and for the purposes of pardgrdph
(b) of subsection (1) of section 26 of this Act, the jimitation period is extended accordmgly
Section 58(1) states that the extension of time:

applies to a cause of action founded on negligence nuisance or breach of duty, for damages”

for persm}ai injury, not being a cause of action which has survived on the death of a person

for the benefit of his estate under Section 2 of the Law Reform {Miscellaneous Provisions)

“Act, 1944, and mot being a cause of action which -arises under Sectlon 3 of {he

Compensation to Relatives Act of 1897 : s
It would thus apply fo claims against employers by empioyees who had contracted
asbestos-related diseases as a result of their employment. :

1.93 By Section 57(1) (b) the ‘material facts’ referred to in Section 58(2) include:

(i} the fact of the occurrence of negligence nuisance or brca(,h of duty on which
the cause of action is founded;

(iiy the identity of the person against whom the_ cause of action lies;
(itf)  the fact that the negligence nuisance or breach of duty causes personal injury;
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(ivy- ‘the nature and extent of the personal injury so caused; and

w{v) - - the extent to which the pemonai mjury is caused by the neghgencc nuisance
' "ot breack of duty;

1.94 Clearly, the existence of hitherto-undiagnosable damage to the lungs (in cases of
asbestosis or bronchogenic carcinoma) or to the pleura or peritoneum (in the case of
mesothelioma) would be ‘material facts” within Section 57(1) (b) as being ‘the fact that
the negligence nuisance or breach of duty cause{d] personal injury’. Thus, if the disease of
a Baryulgil claimant ‘was not diagnosed until more than five years after it wds in fact
contracted, that claimant would have a year from the date’ of the diagnosis within which to
bring his claim, provided that he could satisty the court to whom' dppliCdtion for an order
extendmg the limitation perlod was thade of the matters referred to in Section 57(1) (c);
that is, that: :
material facts relalmg to a cause of action are of & decisive chdrd{:tcr if, but only if, a
reasonable man, knowing those facts and having taken the appropriate advice on those
facts, would regard those facts as Rhowmg s
NGR that an action on lhe cause of action wcu d (apdn fmm the effect of the exp;mtmn ofa
lamltanen perlod) have a reagsonable prospect of success and of resuitmg in an award of
damages sufﬂuent to justify the bringing of an action ‘on the' cause of action; and
(ii} that the person whase means of knowledge is in questloﬂ oughz in his own interest,
and taking his circumstances into account, to bring an action ¢n'the cause of action;
1.95 Thus, limitation problems arising simply from delayed diagnosis will be fd;rly
easily overcome by application for an order under Section 58(2). A further problem may
face Baryulgil clatmants however if, although they had been diagnosed as suffering from
asbestosis (or possibly brenchogenic carcinomay, they failed to bring an action in time
because they were not aware that their contraction of the disease gave them a claim against
their employer. Doubts as'to wheéther Sections 57 and 58 would cover (his situation have
not, unfortunately, been resolved by ‘the decision:of the High Court in Do Carine v Ford
Excavations Ltd." The sltuatlon that arose in that case is conctseiy sef out in-the ;udgment
ofMurphy ACT: : . SRR
The applicant plamnff is' about 40 years old ‘He was born in Portugal and migrated to
Australia in 1971 He is poorly educated and is barely abie to speak: English. Whllss he was
employed in work .with the réspondent _he was. exposed -to silica dust which caused
progressive pulmonary disease and disability. The appetlant L]axms that his first solicitor did
.ot advise him that he had a cause of action; but it was well known in the industry in 1971
when he began workmg for the rcspondent as a labourser, that water hoemg and the wearing
of face masks were available to minimize the risk of silicosis by the’ reduction of dust
concentration. He claims that hie only became aware ‘of this after his second solicitor had
‘obtained a report from Dr Lee ‘on 10 September 1979. Upon such discovery he promptly
sued his employer for damages for riegligence and breach of statatory duty. However, by
o that time the six years limitation-period specified in s.14(1) of the Acf had expired.*
The .essence of this passage is that the availability of practicable precautions against the
risk of silicosis, an essential element of a-cause of action against Do Carmo’s employers
(see paragraphs 1.75 to 1. 88) was ‘not known to him:until after the expiranon of -the
limitation -period. - :

1296 Given that basis for the application for an extension of time, the High Court
decided, by ‘a ‘majority of three fo two, that the application should be allowed, thus
overturning “the decision of the New South Wales Court of Appeal."™ However, the
reasons supporting the majority’s judgmiernits appear to differ in'significant ways. Murphy
A.C.J. appears to hold that ‘material facts’ can include legal concepts or causes of action,
so-that there would be ignoratice of a material fact if a person did not know that, as an
enmiployee; he has a'right to sue an empioyer for injary caused by the employer s failure to
take reasonable care. ‘
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1.97 His Honour referred to.the decision of the Court of Appeal as being that:
the words in §.37{ 1) (b) (i},-"*negligence, nuisance or breach of duty on which the cause of
action is founded’”, refer ondy to the acts or omissions alleged to constitule the relevant tort
and not to Jegal concepts or causes of action - S

He stated the decision. of the Court of Appeal as bemg that Do Carmo

~had within his means of knowledge *‘material facts’ -within-the meamnb of 8§.57 (l) (b) ef

the Act, which, once he took the appropriate advice, would show ‘that an action on the

. cause of action-would (apart from the effect of the exp;ratlon of a llmltdtlon perlod) have a
_reasonable prospect of success ... 00

leading to their holding that Do Carmo was not emxtled to an extenmon of tlme leen thls

decision and the appeal against it, he presented the question for the High Court as being:

whether the existence in law of a r:gh{ of action is a relevant ‘material fact’’ for the
purposes of the ieghlation ol : :

1.98 Briefly alluding to the case before hini, he stated that

_the appellant did not know unul after the commencement of the yedr pru,cdmg the
expiration of the limitation peuod that the risk of mjury was real or proximate and could
rec:sonably have been foreseen and avoided ‘by.lhis employer. He thus did not know

“material facts of a decisive character” before the period expired. " -
He therefore accepted ‘that the existence of a wor{hwh:lc case 1is al‘;o a material fact’
W1thm Scctlon 57 () (b s

£.99 These passages, and those whlch Hls Honour hlghhghied in the ;udgemen[s of the
House of Lords in Smith v Central Asbestos:Co.,' suggest very . strongly that the
existence of legal rights of action, rather than merely the facts (in the everyday sense), on
which those rights of action are based, are ‘material facts’. He was, however, alone in that
view. The other judges of the majority, Dawson and Brennan, J1., decided in Do Carmo’s
favour on narrow grounds. They held that the availability of practicable precantions was a
material fact of a decisive character and that — given Do Carmo -was an uneducated man
who had taken reasonable steps by seeking the advice (flawed, as it:transpired} of his
union solicitor who failed to apprise him of that fact or act on iton hls behalf—-— he had no
means of knowledge of the fact, ™. o S .

1.160 The significance of the case for: pos'slbie Baryulgil clalmants is as followg if a
" Baryulgil worker did not know until after the commencement of the last year of the
limitation peraod that he had an asbestos-related dlsease or did'not know it was contracted
through exposure to asbestos at the Baryulgil mine and mill, or did not know it was
foreseeable to Asbestos Mines Pty Ltd that. thelr operdtmn cxposed him to the risk of
contracting that disease, or did not know that there were practicable precautions available
to Asbestos Mines Pty Ltd which would probably have protected him against the risk of
contracting the disease, then: he was ignorant of a material fact of a decisive character.

1,101 The further guestion of whether that ‘material fact was nevertheless within his
means of knowledge is, however, on the basis of the High Court decision; a little more
problematic. Is it reasonable for a person in the position of a former Baryulgil worker to
seek any advice about his position, given those facts? H such a man had for over six years
done nothing to find out about his legal position, could it be said he had failed to take
reasonable steps? A number of matters will be relevant here. If the Baryulgil people had
no knowledge of actions for damages or claims for.compensation, it would scarcely be
unreasonable to seek no advice. However, it:is unlikely they had no such knowledge at
all. Cyril Mundine had been awarded compensation by the Workers’ Compensation {Dust
Diseases) Board (hereafter referred to as the Dust Diseases Beard) on the basis of 40%
incapacity and his widow had been awarded compensation by the Dust Diseases Board on
his death." But would the Baryulgil workers have also known they could claim common
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law damages? If not, their failure to seek advice about initiation of such proceedings could
scarcely be a failure 1o take reasonable steps. Thus while ~— despite the judgment of
Murphy A.C.J. ' — the actual existence of a cause of action may not be a material fact,
knowledge of its existence must be relevant to whether the pmspecnve c]damam had
means of knowledge of ‘a material fact.”

102 Following the Matt Peacock broadcasts in 1977, the Abongmal Legal Service
took up the case of the Baryulgil workc—:rs ' The sohcnors of the Aboriginal Legal Service
would. obwousiy have known that common law actions might be possible, and it is likely
that thcy would have commumcated this fact to mermbers of the community. It would stiil
be a matter of some mcety whether that contact, in the circumstances of an isolated
community which had not had the advantage of much education, amounted to giving
particutar poss;b!e clmmams means of know!edge of the material deES on which thc;r
«cause of action would depend ' :

1403 In relation to this pomt the 3udgmem of Dawson } is sagmﬁcant i—!e sa:d

. Moreover, it is to be noted that uniike §.57(1) {c), 5.58(2) posits a mbjecnve rather than an
“objective test. Itis the means Of knowledge Which were available 1o the appellant which are
~relevant and not the means of knowledge of a hypothetical reasonable man. And s.57 (1) (€)
. provides that a fact is outside his means of knowledge if he does not know it and he has
. taken reasonable steps 1o ascertain it. The remarks of Lord Reid in Srm.rh v Central Asbestos

‘Co., above at p. 530, made in reference to a similarly worded provmon are 1o the point:
In order to avoid constructive knowledge the plaintiff must have taken aH such action as
“it was reasohable for hzm fo take 10 find ot 1 agree with the view cxpre‘;%ed in the Ccurt

©of AppeaE that this testis subjective. We arc not concerned with *‘the reasonable man™
Less is expected of a stupl{i or uneducated man than of a man af 1ntc§l:gence and wrde
. EXPErIENCE. : . S : :

SRR -Et is also to be noted that i does not matter what advice !he appe[!am rec ewed In fact he
sought advice and, it would appear, did not receive the advice which he ought to have been
given. However, 5.58(2),-unlike s.57(1) {¢). makes no assumption that appropriate advice

.. was received when it was sought. What is important is the means of knowledge which were
-reasonably avatlabfe to the appeHan{ And that must mean available.in a prdctscal and not a
theoretical . sense. . (em;;hasxs added)""‘ . . .

1. 104 The passages underlined are :mpomant ‘While His Honour was 100kmg at a fact
situation where the applicant was (erroneously) advised he had no cause of action, his
remarks are not necessaniy limited to such a situation. They could also apply to a situation
where the injured person was ‘advised he had a cause of action, but was by reason of his
isolation and inexperience of the legal system unable to appreczate fully the s:gmfxcarace of
that advace and direct the takmg of action on his claim.. It may be that ev:dence could be
brought to substantiate that that was the position in which Baryulgil workers were placed.

If so, the Master of the Supreme Court mxght on the basis of Do Carmo’s case direct that
an extension of time be allowed, But in the light of the uncertainty concerning the full
mphcattons of that case, he might very well decide that such an applicant had ‘means of
knowledge® of material facts and therefore refuse the apphcatzon The. Limitation Act,

even with the extension of time provided in Section 58.and the interpretation of that
section in Do Carmo thus couid stzH pose dlfﬁculues to Baryu]g;i cia;mams

Measure of Damages — dlff‘ cultles in the posumn of

possible Baryu!gnl claimants’

1105 In paragraphs 1.12 to 1.17, the various.. compensable heads of damage in a
personal injury claim are -set. out, together with: the formulae for assessing the sums
referrable to those heads of damage in a particular case. In the following paragraphs, the
application of those heads of damage to a Baryulgil claimant is explored in more detail. 1t
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will be seen that the circumstances of former Baryulgi} claimants could lead the court in
its appiaea{aon of those principles to award lower sum of damages than 1s usual in other
personal injury cases. . e D Lo

Special Damages (pre—tria]. losses which can be exactiy Quahtif ed) .

1106 () Pre-trial medical expensesi— The Baryulgil worker could claim medical
expenses which he incurred as a result of the disease from the date of its contraction to the
date of trial™."As previously expiamed asbestos-related diseases have along latency
period during which they cannot be diagnosed and during ‘which they exhibit no
symptoms. Thus, during the latency penod no medical expenses réferrable to the disease
would have been incurred. However, it is likely that even when symptoms appeared, a
Baryulgil worker current!y showing diagnosable symptoms would not have incurred large
medical expenses, due to the isolation of the commumty and possibly the reluctance of
Aboriginal people to use white medical services. It is possible that he will have received
his medical treatment through the Aboriginal Medical Service.- Furthermore, it appears
that many former Baryulgil workers are in receipt of unemployment or sickness benefits
-or invalid pensions, and therefore the cost of their freatment, such as visits to thoracic
specialists, radiologists etc, may have been met by the social security services.”

1107 Thus, it is unlikely that these workers, or those who'are diagnosed in'the future as
suffering asbestos-related diseases, waEE be abEe to clalm very much in the way of actually
incurred medical expemes '

£.108  (ii) Pre-trial loss of income:— The second componem of speaa! damages covers
income lost as a result of the injury between the date of injury and date of the award of
damages. Luniz’s statement of the method. here js -useful:

A plaintiff in a steady job who is completely disabled from working, either temporarily or
permanently, will .normally claim and receive so many days’ or weeks’ pay, according to
the period between the accident and the trial for which he was unable to work. If he would
probably have worked overtime, loss of such overtime-pay is to be .included .

Where his disability has extended over a period during which he would have recclved a rise
in pay. the plaintiff is not limited ‘to the ‘amount which he was caming &t the date of the
accident, but is entifled to the increased sums which he would have éarned ", 1t does not
matter with regard to the pre-trial period whether. such increase resufted fr{_am greater
recognition of the value of the work which he was doing or merely. counteracted the fall in

“value of money . . . But if the increased amount claimed would have been dug to promotion_

" and quch promotlon mnghi have been subject to delay and unccnamty, onIy a dlscounted
amount wm be allowed .

_ There must be set off against the Ioss any sxck pdy wh;ch is payab]e a! least Jf{hﬁ piam{sz
was eﬂmled to receive it as of rlght Other receipts are generally not deductlbfe though
sometimes by lcgnsiatmn sums recewed by way of social service pdymemq .md workers
compensat:on have to be repaid when damages ‘are awarded

‘One can, of course, never be cerlain tha[ even a p]amnff who had & steady !ob wou!d have
contintied t& ¢am if he had not been m;ured ‘At least to the date of trial it can usually be
shown with some certainty that work would have been available to him during the period of -
his disability; bit if, for instance, the Tactory where he worked was tlosed by a strike 'or Taid
off men-in the plaintiff’s section'while he was away from-work, a deduction must be'made
for the contingency that he would have been adversely affected. It can never be known for
certain whether even if work had been continuonsly available, he would not have suffered
some other accident or illness so as to preven't him from earning. However, siace in most
cases today workers receive sick pay or other compensation during periods of temporary
disability, the only contingency that need be taken into account is-the slight oné of a serious,
uncompensated injury. This slight risk is more than outweighed by the fact that the damagés
will not be received until Iong after the time when the wages would ordmanly have been
enjoyed . . "7 . _ L _
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1.109 * However, Baryulgil cases would not come in to the typical run. They would not
be cases where there was a possibility that work might not have been available during the
period between injury and judgment. The mine closed in 1979 and there has been virtually
no-work in the area since. It is an-established principle that courts do not speculate where
the issue is certain.'™ Thus, a Baryulgil claimant who had been incapacitated by his
discase before the closure of the mine and mill would receive as special damages the
income he would have earned between the. date of his incapacity and the date of the
closure, plus a small amount to represent the contingency that he might have succeeded in
obta;mng subsequcnt employmem elsewhere but for his incapacity. In asssessing that
contingency of substitute employment, the court would look at actualities, and in
particular the high rate of Aboriginal unemployment, particularly in a peﬂod of high
unemptoyment generally Had the claimant’s mcapdcuy manifested itself after the closure
of the mine and mill, he would therefore receive only that small sum that would represent
the fam{ contmgency of re- empioymem efsewhere but for the incapacity.

Geneml Damages _

1.110 (1) Lost earning . capac:ltyﬁ* Agam Lunt7 states the . genemi prmuplcs of
assessment: .

The simples case to deal with is that of a mature person, in a steady job, with little or no

prospect of advancement, whose earning capacity is totally destroyed. Even in such a case

one needs to be able to predict the number of years for which he would probably have gone

on working, i.e. whether he would have retired from his job at, before! or after, the age of

-65, and whether he would have sought other employment, and at which remuneration,

thereafter, Assuming a hgurL for the number of years which would probab%y have been left

. of the plaintiff’s working fife, one cannot simply multsply this figure by the annual rate of

_ which he would have earned at the date of the trial, since the sums which he wouid have

" eamed in the future must be discounted because the money wili be ;eg_esveé immediately

and can be invested, and so'carr'z interest, thcozencally until the time when it would

“ordinarity have been received .-/ . Furthermore, the receipt of the money now becomes

certain, ‘whereas previously it was subject to various contingencies, such as’ the plaintiff

‘continuing to be alive and to enjoy health good enough to enable him to work, and work

~icontinuing to be available to him; thus a fusther éeduc%ton is in order ., . . (emphasis
added)™ : :

1.1l Here also, the court will look first at actualities, and in pamcul&r at Ehe fact that

there is virtually no work available in the Baryulgil area, and will therefore have to assess

the possibility that the plaintiff might have been able to find work elsewhere despite the

high rate of Aboriginal unemployment. .

1.112. (i) Needs created:i— The probable cost-to the: plamm‘f of future medical
treatment; As seen in paragraph 1.14, this head of damages involves the calculation of
future ‘medical (and associated) expenses based on the plaintiff’s post-injury expectation
of life. ‘Two difficuities could arise here for Baryuigil claimants, one related to the
expenses and one to the expectation of life. -First, the future expenses for which a plaingff
receives compensation are those which he or she wilf (probably} tncur. It was pointed out
in-paragraph :1.106 :that many of the medical services needed by -Baryulgil claimants
would be provided largely free of charge, for example, through-an Aberiginal Medical
Service, supported by Government funding. This factor would-be taken into account in
assessing this part of the damages to be awarded to a successful Baryulgil claimant.

1:¥13 - Secondly, the expectation of life of such a claimant:-will be affected by the
particular disease from which ‘he suffers. The expectation of life of a mesothelioma

sufferer will be almost nil by the time of trial. In fact, many woeuld not survive from the -

nitiation or proceedings to the date of judgment and the action would be completed in
their name by their estate.'™ The amount of damages under this head awarded to such a
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person would therefore be small (and if the plaintiff had died before ;udgment damages
would not be awarded at all for this item).’” - .

I.114 While death as a result of asbestosis may not be so swift, the fact that many
asbestosis sufferers die from the complications of respiratory ilinesses,'” taken together
with the predisposition of Aborigines to respiratory Hlnesses,"™ could lead to a Tower
estimation of expection of life being arrived at for - a Baryuigai claimam suttenng
ashestosis than for a non-Aboriginal asbeetos sufferer.

[.115 (iii) Loss of expectation of life— What ‘is compensated here is not the actual
amount of expected life lost, but the plamtiff’c; lost satisfaction or pleasure in the prospect
of a continuing life.'”™ The obvious difficulties in making a genuine and qubjectwe
assessment of the value of that lost satisfaction in a particular case has resulted in the
adoption of a standard sum of damages — about $3000.00." While this dppr()dch is
probably essential, it does mean that a mesothchoma sufferer who at the date of judgment
would know that his expectation of live was virtually nil will receive no more than the
person who contemplates a further twenty or thirty years of life but would have been able
to contemplate forty or fifty had the injury not occurred. It would of course be impossible
to arrive -at a sum which would compensate’ for the ‘knowledge of imminent death.
Nevertheless, there rmght seem to be an illogicality, if not lEl_]usthE, in the approach
taken. . o . L :

The Om,e-far—A!l rale

1.116 - The description in paragraphs 1.12 to '1.17 and 1. EIO to 1.115 shows that the
general damages which will be assessed in a pamcu[ar case depend on'what, in the court’s
estimation, will be the duration of the mcapac:ty caused by the injury {or the’ duratlon of
the plaintiff’s hfe as a result of the in }ury) and what will be the extent of the incapacity and
the consequent needs and losses. It is a hypothencal estimation of a future loss which
cannot be known with certainty. The court must endeavour to see into the future and
decide, on the best evidence possible, what will probably occur. It is necessary to do this
because common law damages are given “once-for-all’ in-a lump sum.™ There is no
provision, as there is with Workers’ Compensation,™” for periodic payments proporuoned
to the incapacity as it exists from time to time.

1.117  The once-for-all rule can thus tesult in a windfail 'or in an inadequate award. If the
court estimates damages ‘on the basis of an expected twenty years of total incapacity but
the plaintiff unexpectedly recovers after five years, the plaintiff will have received a
windfall. Much more likely however is that the plaintiff’s condition will turn out to be
much more severe than expected and the -expenses .of its -treatment correspondingly
higher.™ The award received by the plaintiff will therefore be exhaused long before his or
her need for it ends. For this reason, plaintiffs -in- personal.injury cases are generally
advised to delay bringing proceedings as long as possible so that a clearer picture of the
severity of their injury can be given to the court. In this situation, (which is not, unlike
that discussed in paragraphs 1.89 to 1.104, a case of ignorance of ‘material facts’) the
plaintiff can delay for five years and some months, but must initiate the proceedings
within six years of the date of injury."® If there had been ignorance of material facts and an
extension of time were granted. the pIamtlff must mmate proceedmgs wuhm one year of
learning the material facts.”™ : :

1.118 Particularly in the case of asbestosis, the symptoms may not yet be severe when
the limitation period dictates commencement of proceedings. ‘Such plaintiffs will be at
risk of an underestimation by the court of the extent of future incapacity and-of future
medical expenses, and also -of ithe extent -of. future: loss ‘of enjoyment. The risk of
underestimation s not so great in the case of miesothelioma, since-the probable severity
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{death within months) is easier to establish. There is thus a difficulty here which may
affect Baryulgil claimants with an early diagnosis of, as yet, not seriously incapacitating
asbestosis. . _ _

CONTRIBUTORY NEGLIGEN(,E

1.119  The fact that a pEamtlff had corstributed to the causation of. h:s or her own injury
used to operate as a complete defence to a claim. As a result of the Law Reform
(Miscellaneous Provisions) Act 1965, the effect of contributory negligence is merely to
reduce the damages.™ The award will be reduced by the same proportion as the plaintiff’s
carelessness contributed to the causation of the mjury

1.120  What will amount to Conlribulory neghgenee in a claim by an injured employee
was stated clearly by Windeyer J. in Sungravure Pty Lid v Meani """ At the same time, His
Honour strongly rejected the claim, which might have seemed substantiated by the
language of some previous judgments,™ that a different standard existed for comrlbutory
negligence in the case of worker plaintiffs. He said: :

When a worker in a factory is alleged to have been wanting in care for his own safety, the
jury may, of course, as part of the totality of circumstance, have regard to such things as
inattention bred of :familiarity and repetition, the urgency of the task, the mans
- preoccupation with the matter in hand, and other prevailing conditions. They may consider
. . whether any of these things cause some temporary inadvertence to danger, some lapse of
attention, some taking of a risk or  other departure from the highest degree of
_ Clrcumspe(.tmn, excusable in the c;rcum‘;tdnces because not mc.ompanb e wnh the conduct

“of a prudent and reasonable man.™
1121 Inadcasebya former Baryulgll worker the defendant mlght attempt to drgue that
the plamtlff in not cont;lstently wearing a Tespirator, was contributorily negligent. Such
an argument would only succeed if it could be shown that the plaintiff should properly
have understood the dangers to which he subjected himself by failing to wear a respirator.
To establish that, one must Took at the plaintiff’s circumstances, for Wmdeyer s test talks
about the reasonable man in the situation of the particular plaintiff and the situation for the
Baryulgil plaintiff is that of a person w1th httle educat:on living and working in an isolated

area.

l,_l 22 I_t wouid also be necessary to show that faiiure 1o use resirators.di_d contribute to
the injury — that is, that they worked when worn. The Committee has received evidence
that the respirators were effective for only a short time after which they became clogged
and had to be discarded,'” : :

1.123 It would appear unlikely that the circumstances of the Baryulgil mine and mill
would permit a fmdmg of contrlbutory neghgence by a former Baryulgil worker.

COMMON LAW ACTI()N FOR DAMAGES FOR NEGLIGENCE BY
DEPENDANTS OF DECEASED WORKERS -

Elements of the Compensatmn to Relatives Cla:m

1.124  Where a person injured by the neghgence of another dies of his or her i injuries
before bringing an action for damages for the injuries, his or her dependants have a cause
of action against the person responsible for the loss they suffered as a result of the death,
The action derives from the Fatal Accidents Act 1846 UK (also known as Lord
Campbell’s Act) which has been re-enacted in all Australian jurisdictions. In New South
Wales, the equivalent of Lord Campbell’s Act is the Compensation to Relatives Act, No.
31:0f 1897, and an action under this Act is commonly known as a Compensation to
Relatives action (or, in legal shorthand, a “comp. to rels’ claims),

165




1,125 Section 3(1} of the Compensation to Relatives Act states that:
Whensoever the death of a person is caused by a Wrengful act, neglect, or default, and the
act, neglect, or default is such as would (if death had not ensued) have entitled the party
injured to mainfain an action and recover damages in respect thereof, then and in every such
case the person who would have been liable if death had not ensued shall be liable to an
action for dama;:e% notwithstanding the death of the person injured.

1,126 The persons who may benefwt from such an action are de&.u‘;bed in Section 4 of

lhe Act: _ o _ _
Every such action shall be for the benefit of the wife. husband, brother. si_st_er, ha]f—brother.
half-sister, parent. and child of the person whose death has been so caused . . .

The action is to be brought for the benefit of such persons:

i)y and in the name of the executor as administrator of the. person dGCLdECd
(Section 4)

The measure of ddmdges 15 also set out in Secﬂon 4:

. and i every such action the jury may give such damages as they may think proportioned to the

fnjury resulting Jrom such death to the parries respectively for whom and for whose benefit such
action is brought . . . (emphasis added) :
1.127  ‘Fhus, if a Baryulgil worker digs from an asbestos- re}ated disease contracted as a
result of his employment at the mine or mill, his dependants (if theyfall within the
categories of relationship mentioned in Section 4) may bring an action against Asbestos
Mines Pty Ltd for the loss they have suffered as a result of that death.

1.128 Section 3, as it describes the action, somewhat misrepresents the . sequeﬂce of
events that will take place. It gives a right of action where the death yesults from a
wrongful negiect or default which would have given the deceased a right of action. It
makes the person responsxbfe liable in that case to an action by the dependants. However,
if the injured person initiates the action himself but dies before Judgmant that action will
be continued by his estate. The Compensauon to Relatives action is brought only where
the anuured person dies before he commences proceedings’ based on his injuries.
Therefore it would not _have_ been_estabh_shed_t_h_d_t his death was _such as would have
entitied him ‘to . . . recover damages in respect of . . .7 his injury. That is the point thay
would have been decided by the action he was not able to (or failed to) bring before his
death. The Compensation to Relatives action therefore hears and determines those very
issues which would ‘have been determined in an’action by the injured person. 1f those
issues are decided in favour of the injured person — that is, if (in‘the case) the employer is
found negligent — then the relatives within Section 4 are entitled 1o damdges for the
injury resulting to them from the death. : :

1.129  Therefore if a Baryulgil worker dies before bringing aclaim, his relatives would
have to show (a} that an act of Asbestos Mines Pty L.td caused the disease resulting in his
death, (b) that the disease was a foreseecable consequence of that act, (¢) that there were
possible and practicable precautions that would probably have prevented the contraction
of the disease, and (d) that a reasonable employer in the circumstances of Ashestos Mines
Pty Ltd would have adopted those precautions. Thus the problems identified in paragraphs
1.19 to 1.88 would apply to such an action also. However, a number of further problems,

particular to the Compensation to Relatives action, ~may also. arise. :

Whether the Claimants are Relatives within Section 4

1.130  Considerable difficulties could face Baryulgil claimants falling within many of
the categories of relationship in Section 4 because of the question of de facto relationships
{and conceivably of tribal marriages). De facto relationships are not recognised under the
Compensation fo Relatives Act 1897, although, in its Report on De Facto Relationships in
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June 1983, the New South, Wales Law Reform Commission recommended an amendment
to the Act providing for this. On 12 September 1984, the Sydney Morning Herald reported
the New South Wales Premier as announcing his government’s intention to introduce
legislation. lmpiementmg the Law Reform Commission’s recommendations in this session
of the State Parliament. In relation to tribal marriages, briefly, for most purposes
Australian law does not recognise tribal law, and therefore does not recognise tribal
marriages. ™ In the absence of express definition (and the Compensation to Relatives Act
has none) the meaning given to the words in Section 4 will be the general undc:stdndmg of
marriage in Australian law, and an Aboriginal mdrriage by tnbal law 13 not a vahd
mamage w1thm that generai understandmg L

I. 13i Sectmn 4 states:

Every such action shall be for the benefit of the wife, husband, brother, sister, hdif brother,
haif-sister, parent and child of the person whose death has been so caused .

Given the position set out above, this will mean that where a Baryulgil worker was not
married or was married under tribal faw, his de facto spouse -of tribal wife will not be a
‘wife’ with Section 4 and will be unable to bring a Compensation to Relatives ¢laim. {The
same would apply if a-husband was claiming as a result of the death of his wife.)

1.132 A person’s brother or sister is the natural child of the person’s own biological
parents or the adopted -child of the person’s biological -parents. -Where the person’s
biological parents are not married or are married by tribal law. it would be necessary.in
order for that person’s brother or sister to bring a Compensation to Relatives claim, to
produce evidence that he or she was the child of both those parents and that the deceased
was also the child of both parents. It will not be difficult to show that the mother was the
biological _mother of all the children, but more difficult in the case of the father.
Fortunately, proof on the balance .of ‘probabilites is .all.that is required.

1.133 A pérson’s half-brother or half-sister is the biological child of one of that persons
parents. There would be no difficulty in showing this relationship where the shared parent
is 'the mother, but evidence would be required, where the shared parent was thé father, to
show that he was in fact the biological father of both the children.

1.134  “Again, where father and mother of the deceased were not married or were married
by tribal taw, the mother will have no difficulty in“bring a claim as a ‘parent .. . of the
person whose death has been so caused’ but a father wwhmg to ctdxm as parent would
need 'to ‘bring some evidence of patermty -

1.135 Fmally, where a claimant is the “child’ of a worker married by tribal law, the
child would have had to produce evidence of the worker’s paternity. However, the
Chlla’ren (Equality of Status) Act 1976 now gwes ex-nuptial children the same rights as
nuptial ch;idren

[.136 The evidence accepted as probatlve would in all p[‘Obdbllity be easy enough o
produce, but the fact remains that, whereas the law asssumes that children of a valid
marriage are in fact the biological children of the partners, it would not make a simifar
assumption where the parents are not married, and it will treat couples married under
tribal law as not married."™ :

1137 . 1t is possible that persons claiming through relationships deriving from tribal
marriages might be able to establish a right of action by analogy to principles developed in
the Conflict of Laws in relation to recognition of foreign marriages,' but there is as yet no
precedent for this approach in cases with no foreign ‘element.

1138 The difficulty described in relation to de facto relationships and tribal mamages
will not necessarily prevent a person thus rendered unable to claim from sharing in the
benefits of the verdict, for the damages will be awarded to all the claimant’s relatives,™
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and relatives who have been able to establish the right to claim would almost certainly, in
an Abongmd! community with its close kinship ties, share the sum received with the
relatives who had not been included in the claim. However, the award of damages is
‘proportioned to_the injury of the parties’™ cEalmmg and would therefore be less, as
tepresénting the loss of fewer peopte Ehdﬂ it would bc rf all the retdtwes were able to
claim."

Lzmitatlcn Act Problems in Cnmpensatmn to Relatwes Claims

1.139 In paragraphs .89 to 1.104, we set out the provmons of the errmuon Acr 1969 '

reqmrmg actions for damages to be brought within six years of the date on which the cause
of action accrues, and expiored the extension of time in Section 57 and 58 and the
interpretation of those sections in Do Carmo v Ford Excavations Pty Ltd ™ {t was pointed
out that Section 58( 1y limits the application of the extension provision in Section 58(2) to:

. & cause of action founded on negligence nuisance or breach of duty for damages for
personal injury, ‘not being ‘a cause of action. .. . which arises under Section 3 of the
Compensation - to :Relatives Act of 1897, {(emphasis added) -

1:140 -Section 19 of the Limitation Act applies to Compen‘;atlon to Relatives actions a
similar limitation period to that imposed by Section 14 on actions brought by the m]ured
persons. Section 19 states: : .

Ar action on a cause of action arising undcr Sectron 3 or Section 6B of the Compensation to
- Relatives Act of 1897, by ivirtue of -a death, is not maintainable if brought after the
expiration .of a limitation period of six years running from the date.of death.
1.141 ‘Section 60 of the Act deals with .extensions of time in.a Compensanon of
Retatwcs action. Section 60 (l) states that: S ST :

This section applies to a cause of action for damages ‘which arises {or Which ‘would arise,
but for the expiration as against the deceased of alimitation period . . ) under Section 3 of
the Compensation to Relatives Act of 1897 by virtue of the death of a person caused by a
_ wrongful act neglect or default. (emphas;s added)
L. 142 The actual details of the procedure for extension of time in such cases s contamed
in Section 60(2): ‘

Where, on application o a court by a person cIarmmg to have a cause of action to which this
section applies, it appears to.the court that — oo Pl
{a) any of the maierial fact of a decisive characrer re.’armg 10 !he cause of action of the
" deceased in respect of the wrongful act neglect or default was-not within the means
. of knowledge of the deceased at any t:me bcfore {he year next precedmg the death of
" the deceased; and
. (&) thereis evidence 1o cslabhsh the cause of action whlch the apphcam claims 10 have,
apart from the expiration as against the deceased of a limitation pertod _

the court may order thar the expiration as against the deceased of a limitation period for a
cause of action by him in respect of the wrongful act, negiect or default have no effect in
refation to the cause of action which the applicant claims'to have and thereupon, for the
purposes of an action brought by the applicant in that court-on the cause of action Wthh he

claims to have, that expiration has no effect. {emphasis added) :
[.143 The passages underlined indicate that the lack of knowledge and means of
knowledge of material facts which gives rise to the right to an extension of time is to be
the lack of knowledge of the deceased, nor the lack of knowledge of the applicant relative.
Thus, where a deceased Baryulgil worker did not, up (o a year preceding his death, have
knowledge or means of knowledge of a matertal fact decisive to his claim, this does not
extinguish the right of action under Section 3 of the Compensation to Relatives Act of his
dependants. They may still bring an action claiming damages. for the loss resulting from
his death, providing that they do so within six years of the death. In other words, the claim
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by the relatives is completely covered by Section 14 of the Limiration Act, and there is no
provision for any extension of time for thar claim, only for the deceased s right of actton
on which it is founded.

i.144 Thus, if a Baryulgil worker dies more than six years after contraction of an
asbestoq related dmease (and dies as a resuit of the disease) w1thout knowmg a]i of the
matemi facts relevant to'a claim for damages his relatives will have only six years to
brmg a Compensanon to Relatives claim even if at the explratlon of that period they still
lack knowledge or means of knowledge of material facts on which this claim would
depend There could quite concewabiy be a number of cases where the death of a worker
in such circumstances would make it very unlike!y that his relanvcs would come to know
of all the material facts.

. 145 Another p0551ble ‘situation is that a worker does know . all the material facts at
some time before the year preceding his death, but for various reasons does not institute
proceedings within the six years from the date on which his cause of action arises, In that
case his cause of action will die with him and his relatives will be unable to make a claim,
even if they had not known of the material facts during his lifetime. On the one hand, this
may seem just, since if the worker allows a cause of action to expire, he has no rights
under it to ‘leave’ to his dependants. On the other hand, the purpose of the action is to
recompense the relatives for the support they have lost as'a result of his death, and it
seems harsh to deprive them of that right because of choices (not to sue) made by him
duzrmg hts ]:fenme '

1.146 The poss1bie mjust;ce of this situation would be even greater if, as suggcsted in
paragraphs 1.89 to 1.104, the reason for his failure to sue was ignorance of the existence
of a cause of action {(or-failure to fully understand its import) despite means of knowledge
of the facts on which:the action would be based. It was suggested in paragraphs 1.103 to
1:104 that following Do Carmo’s case,"™ a court might hold that-the involvement of the
Aboriginal Legal Service with the community would prevent an applicant éstablishing that
he lacked means of knowledge of material facts in- that he had recewed appropnate
adv;ce ‘as defmed in Section 57(1) (d): . .

appropnate advice™; in relation to facis, means the advice of competent petsons, qualified

in their respective frelds to advise ow the' . .'. legal .. . aspects of the facts . '

If this were the approach of -the courts, it would extmgu;sh any right of action in the

dependants of a worker who, at no time before his death, had any real appreciation of the

rights of -action possibly open to him and the need to seek and attend to, appropnate
adv1ce as to matters reiatmg to those rlghts :

Measures ef Damages in Cempensatlon to Relatwes Claims

1.147 The measures of damages in an action by a person mjured through the neghgence
of another (such.as his or her employer) was examined in paragraphb 1.12 to 1.17 and
1.105 1o 1.118. Aithough the Compensation to Relatives action s based on, and involves
proof of, the cause of action which the deceased person could have brought on account of
those injuries had he or she not died as a result of them, the measures of damages in the
Compensatlon to Relatives action is not the same. The relatives, if successful, will not
simply receive the damages the deceased would have recewed had he or she brought Ehe
action during his or her lifetime.”

I. l48 Sectlon 4 of the Compensatwn to Relatrvea Act states that:

- the jury may give such damages as they may think propomened to the injury resulrang
from the death to the parties respectively for whom ancf for whosc beneﬁt such action is
 brought . . . (emphasis added)

That ddmagcs dlscussed in paragraphs 11210 1.17 and 1. 105 to 1. 118 are the damages
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resulting to the injured person from his injury. Section 4 ‘makes the damages payable in a
suceessful Compensatmn to Relatives action the damages resulting to the relatives from
the mjur@d person’s death.

1.149  There are two posmble heads of damage which relatives suffer from. the death —-
first, a pecuniary loss: the loss of financial support, or expectad financial support, from
the deceased had he or she lived; and second, 4 non- pecuniary loss, the loss of the comfort
and companionship of the deceased had he or she lived, which could be summed up as
relating to grief for the death. Only one of these heads of damage is compensated in an
action of this type. This position is forcefuily ‘stated by Luntz m his Assessment of
Damages for Personal Injury and Death: :

Aubtrahan courts have been compelied to follow the view whlch prevaﬂed dEtcr Blake v

Midland Railway (1852) I8 QB §3,that the damages “proportioned to the injury’ which are

to be awarded may not include anythmg by way of consolationto the dependants for grlef or

suffering; that their assessments, as Lord Wright said in Davies v Powell "Duffrvn

Associated Collieries er§E942] ALC. 602 (HL) 617 a hard matier of pounds shil lmgs and
pence’ 2.

and again: _ : . T e .

Although  Sir Owen Dixon . .. -advocated giving fthe] relatives ‘“fair..and . just
compensation’’ for the destruction of their intangible interest dhe life of the decgased
consisting of the natural ties of their relationship or close association and the moral comfort
and companionship arising therefrom —— only the South Australian and Northern Temtory
fegisiatures have made a move in that direction. The former was prompted to do so.
according to Dixon J. in Public Trustee v Zoanetie {1945) 70 C.L.R. 266, 285, by the
remarks-of Cleland J . in Matthew v Flood [1939] S.A:S.R . 389,392, that'in‘the assessment
of damages-under Lord Campbell’s Act “‘items of real damage”’. such as.mental anguish or
loss of society due to the death, had to be disregarded **unless and until the leglslature had
altered that.position if it should -think fit to .do sa'’. .. ;

1150 Therefore the only wmpensable matter in a-Compensation to Relanves action in

New South Wales is loss of financial support, or expected financial support. 1n this way,

the range of possible claimants in such an action is limited at the point of damages rather

than at -the point of entitlement to bring the claim.

1151 ‘Where it is virtually certain that a relative would have xecewed financial support
from the deceased had he or she lived, the court will estimate the amount of support that
would have been received, and discount the amount for the slight contingency that support
would not have received.” In estimating the amount that would have been received, the
court must assess the period for which it would have been received. This will invoive
estimating the deceased’s pre-injury expectation of life and-the applicant’s likely period of
dependency. Thus in the case of a non-working wife, the likely period of dependency
would have been the remamder of her life and merefore the expectation of life must be
ascertained. In the case of a school- -age son, the i:kely penod of dependency would have
been until he gamed a ;ob that paid an adequate wage. However, it would have also been
-possible that during times of unemployment or sickness that prevented him carning, he
would have received financial assistance from the deceased had he or she lived, and
allowance would be made for that chance of support in the award.*®

1.152 Even where it is unlikely that a relative would have received fanancsai support
from the deceased, an award may be made to cover the lost chance of support, scaled
down to represent the improbability of the eventuality. This would apply, for example, in
the case of an adult child already in receipt of a‘good wage or an estranged wife.™

1.153 In many cases, the negligence act mjurmg ‘the decea,sed from which he or she
would have gained the right of action on which the Cﬂmpensatmn to Relatives action is
based, results also in the death -— that is, the injury and resultani death are
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contemporaneous. Clearly, in these cases, the support (or chance of it) which the relatives
have lost s support out of the income which the deceased could have earned or generated
but for the negligent act and resultant death. The damages awarded to the relatives -
‘proportioned to the injury resulting from the death to the parties on whose behalf . . . the
action is brought’ ~— are damages resulting from the tortious action of the defendant
vis-a-vis ‘the deceased. In other cases, and cases of asbestos-related «disease would
generally be amongst them, there is a period of incapacity between the injury caused by
defendant’s act and the resultant death: Because of that injury, the deceased would not, at
the time of his or her death, have been eamning an income, and the relatives would thus not
have lost the support of his or her income through the death but through the earlier tortious
act. Strictly speaking then, their loss of that support is not an “injury resultmg from the
death to [them] ™ but an injury resulting from the tortious act. Despite this, in such cases
also, “the lost support which will be compensated is the support from the income lost
through the tortious act. “This is s necessary approach since otherwise the action would be
of no: benefit to relatives other than in ‘the ‘cases where injury and death were
contemporaneous. Such a method for assessing damages in Compensation to Relatives
claims is important and of value to Baryulgil claimants since the deceased workers would
in most cases have lived through some years of incapacity to work and earn income before
their disease {whichever of the diseases it might be) resulted in their death.

17154 The damages in a Compensatiori to Relatives action will thus be in some way
equivalent to the ‘lost earning capacity’ segment of a normal persona! injury claim,™
discounted for several contingencies.- However it will not be the full amount of the
deceased’s probabie fost income which the relatives will receive, but only that part of it
which the deceased might have been expected to have expended on their support. Matters
such.as pain and suffering or loss of expectation or enjoyment of life will not be
compensated, for they ‘do not cause any lost support to the relatives.™ -

Dxfﬁcultnes in Re]atmn to the Person in whose Name
the Action is Brought .

1.155 Section 4 of the Compensarion to Relatives Act states that:

- Every such-action . . + shall be brought by and int the name of the executor or administrator
:.of the person dcceased :

It seems unlikely that many Baryulgi] workers would have made a will. Therefore there
would be no executor and they would die intestate. In that situation the action is to be
brought by the administrator. This means that someone must apply to the court for a grant
of fetter of administration. The persons entitled to apply, and the priority of their claim for
a grant, is set out in the Wills, Probate and Administration Act 1898, Basically the
entitlement follows the order of persons entitled to benefit in an intestacy: the widow or
widower, the children, étc.™ The same problem will arise here as was discussed in
paragraphs [.130 to 1.138. Where the intestate had been living in a de facto relationship,
his partner would not be entitled to benefit, as there was no marriage, and she was not his
‘wife’, and could not therefore be his widow. The forthcommg legislation (see paragraph
N 130) isintended to deal with this matter also and give de facto spouses the same rights as
well as de jure spouses. Where the intestate had been married under tribal law, his widow
will nor be entitled to benefit under his estate, or 10 seek letters of ddmmjstmnon as
widow, since in the eyes of the law there was no marriage and she is not a ‘widow’ . ®*
Furthermore, this effect of the law would have also disentitled the children of a de facto
relationship or tribal marriage. Fortunately that position no longer applies as a result of the
Children { Equality of Status) Act 1976, NSW, by virtue of which ex-nuptial children have

the same rights-as nuptial children.”®
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1.156 Therefore if the relatives of a deceased Baryulgil worker who had been married
under tribal law include children, one of those children can apply for a grant of letters of
administration and bring a Compensation to Relatives -action in his or her name as
administrator for the benefit of those relatives who can prove their entitlement as
discussed in paragraphs 1.130to 1.138. But if the only relative is a de facto spouse or a
wife married under iribal law, she will not only be lacking in entitlemnent to damages, but
also be unable to initiate the proceedings, since she will not be granted letiers of
administration (uniess the proposed iegislatmn has rﬁtI‘OSpeCt[VC effect)

Difti cultles — the Actmn on Behalf of 1he Estate

1.157 The discussion in paragraphs 1.147 to 1.154 has shown tha& a Compemauon to
Relatives claim will involve the defendant in paying in damages only a portion of one of
the heads of damage in a personal injury claim brought by the injured person. However,
the defendant can be made liable for other loss under a separate action brought pursuant to
the Law Reform (Miscellaneous Provisions) Act 1944, N.5.W., which provides for the
survival of causes of action for the bcneﬂt of a deceased person 's estate. Sect:on 2([) of
the Act states that: . : :

. on the death of any person after the commencement of this Act all causes of action
subsisting against or vested in him _shali survive against, or as the case may be, for the
benefit of, his estate .

1.158 Where a person dies with a cause of action for damages for personal mjury, the
estate may bring a claim for all the heads of damage which the person him- or her-self
could have been awarded if living, other than certain heads of damage specifically
exchuded by the starute. The heads of damage excluded are set out in Section 2(2). Section
2(2) (a) (ii) was inserted in the Act by the Law Reform (Miscellaneous Provisions)
Amendment Act 1982. Tt excludes:

any damages for loss of the capacity of the person to earn or for loss of future probable
earnings of the person, during such time after his death as he would have survwcd but for
the act or omission which gives rise to the cause of action. -

Section 2 (2) (d) excludes:

where the death of that person has been caused by the act or omission which gives tise to the
cause of action . . . any damages for the pain and suffering of that person or for any bodily
or mental harm suffered by him or for the curtailment of his expectation of life.

1.159  The result of Section 2 (1) and Section 2 {2) is therefore that the estate can-claim
in damages only the special damages — pre-death medical expenses and pre-death lost
income. Loss of earning capacity, loss of expectation of life, pain and suffering and loss
of amenities are expressly excluded, and there will be no needs created for the future.

1.160 It is customary, in the case of a death resulting from a personal injury caused by
negligence, for the executor or administrator to bring two actions — a survival action
under the Law Reform (M:scellaneous Prowseons) Act for the special damages and a
Compensatmﬂ to Relatives action for the lost financial support. In the case of the latter,
the damages go to the executor or adminjstrator ‘to. be divided _amongst . the
before-mentioned partles in such shares as the jury by their verdict find and direct’.
{Section 4). In the former case, the damages go fo the estate, and thus, af least in the case
of an intestate estate, indirectly to the relatives, as beneficiaries under the intestacy.

1.16}1  Again, problems will arise in the case of an intestate deceased who was Hiving in a
de facto relationship or was married by tribal law.™ His children will, because of the
Children (Equality of Status) Act 1976, be able to apply for ‘a grant of letters of
administration in order to bring the action for the benefit of the estate, but there will be
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difficulties if there are no children but only a wife, since a de facto spouse or a wife
married under tribal law has at present nc status under the law relating to wills and
intestacies.

=R

23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

39

ENDNOTES
Wilsons and Clvde Cam' Co. v English |19”58] AC 57.

Smith v Baker and Sons [1891] A.C. 325 at 362 per Lord Herm_heil Wilsons and C!vde Coal Co v
English [1938] A.C. 57 at 78,

. Hamilton v Nuroaf (W.A.) Pty Lid (1956) 96 C.L.R. 18 at 19.

fhid. at 25 per Bixon C.}. and Kito J.
A. Merritt, Guidebaok to Australian Occupational Health and Saf(n Law, Sydney 198? pp 7072,
Wilson v I\nesm’e Window Cleaning [1958] 2 Q B. 10,

e.g. Baker v James Brw 1921] 2 K.B. 674, Hmmon % South C!rfr(m Coal Mrmng Co. Lid []963] S.R.
(N.S.W.) 689.

Stokes v Guest, “Keen and Nettlefold (Bolti and Nuts) Lid [1968] 1 W.L.R. 1776.

1.H. Munkman, Emplovers’ Liabiliy, 9th ed., London, 1979, pp. 52-54. '

Merritt, op. ¢it., pp. 68-70. .

.Paragraphs 1.76 to 1.89. . .

e.g. Sherman v. Nymboida Colleries Pry Lid [1962]5.R. (N.S.W.) 757, (1963) 109 C.L.R. 380.

.2 Footner v Broken Hill Associated Smelters Pty Lid, 1983, Supreme Court of South Australia,
- unreported. . . . .

e.g. The Wagon Mound (No 2) [£907] | A.C. 617 at 643, . .

The Wagon Mound (No. 1) 11961} A.C. 388; The Wagon Mound (No. 7‘) HQE)'?} f AC 617,
The Heron [T [19671 3 All E.R. 686 at 693 per Lord Reid. o
Qualcast (Wolverhampton) Lid v Hawnes {19391 A.C. 743 at 755 per Lord Keith of Avonholm. -

..e.g. Latimer v A.E.C. Lid i1953] AC. 643,
CEbid. -

Bressington v Commrmaner for Railways (N 5. W) (]947) 75 C.LR. 339,
Nelfson v John Lvsaght {Aust) Lid (1975) 49 A LJR. 68,

H.H. Glass, M.H., McHugh and F.M. Douglas, The Liabilirv of Emplovers, Ind ed., Sydney 5979 pp.
39-46; Merritt, op. cit., pp. 81-86.

Paris v Stepney Borough Council 11951} A.C. 367,

Cavanagh v Ulster Weaving Co. Lid {1960} A.C. 145,

See generally H. Luntz, Assessment of Damages for Personal Injury and Death, Ind :ed., Sydney, 1983,
Darley Main Colliery Co v Mifchell (1886) 11 App. Cas. 127 (HL).
Luntz, op. ¢it.. pp. 56-63.

Ihid.

Sharman v Evans (1977 13 A.L.R. 481.

Cullen v Trappell (1980) 29 ALL.R, 1.

Skelton v Colling {1966) 115 C.L.R. 94,

Paul v RendeH {1981} 55 A.L.LR. 371,

Todorovic v Wa!!er (398E) 37 AL.R. 48],

Thurston v Todd ¢1966) 1 N.S.W.R. 32].

Teubner v Humble {1963) 108 CL.R, 491 at 505 -6 pu' Windeyer J.
Skelton v Collins {1966) 115 C.L.R. 94 at 132 per Windeyer J.

Law Reform (Miscellaneous Provisions) Acr 1965-68 (N.S.W),

DH.K. Lee and 1. Selikoff, 'Historical Background to the Asbestos Problem’, 18 Environmental
Rescarch 1979, pp. 300-314,

Report of Royal Commlsslon on Matters of Health and Safety Arising from the Use of Asbestos fo
Ontario, 1984, Vol. §, pp. [01-2.

173




49
4l
42
43
44
45
46
47
48
49
50

51
52

53
54

55
56

57

58
59

62
63
64
63
66
67
68
69
70
71
72
73

74
75
76
77
78
79
80

174

thid., p. 98.

1hid. . pp. 98-100.

fhid., p. 97.

fhid.. p. 100, o

See generally R. Doll and R. Peto, The Causes of Cancer, New York, 1981,
Royal Commission Report, op. cir., pp. 100-1G1. '
Doll and Pete. op. cir.,, pp. 1220-1224.

Roya! Commission Report, ep. cit., pp. 290-291.

See paragraphs 1.89-1.104 and 1.124-1.156,

Royal Commission Report, op. cit., p. 97.

Currently about $wo and a half years from the initiation of p1 owedmgs See Australian lnsntu:c of Judicial
Administration. Discussion Paper No. . Apgust 1983, p. 22.

Doctors Reform Soc'iety Submission, Franscnpl of Evidence. pp. 39G- 391

Submission of Dust Discases Board, Transcript of Evidence, pp. 45-54, 1168: Submission of Dr
Geoffrey Field, Transcript of Evidence, pp. 1703-4.

Transcript of Evidence, pp. 1145-54, 1168, 2284

D. Mclntosh and B. Selgne, ‘Defending an Asbestosis Claim’, The fnasurance Record. May §98.[]‘ PP
153-158 at 155, - LR

LY. Selikoff and D.H.K. Lee, Asbestos and Disease, Academic Press, New York, 1978, pp. 226-33,

Transcript of Evidence, rp- 596-601; pp. 1148-1154, 1168: pp. 1738-9; Submission of the Society for the
Prevention of Asbestosis and Indusinal Biseases (UK.}, Transeript of Evidence, pp. 551-3.

Submission of the Society for the Prf:\fen[ion of Asbestosis and lndustrml Diseases (U.K. ) Tmslscnpl of
Evidence, pp. 351-3. .

Submission of Hardie Trading (Services) Pty Ltd, Franscript of Evidence. pp. 2636-7 and p. 1387.
Submission of Woodsreef Mines Lid. Transcript of Evidence. p. 2122.

Exhibit No. 22. Evidence was given by Woodsreef Mines Limited that on 13 January 1984, a change of
name of Asbestos Mines Pty Lid to Marlew Mining Pty Lid was ﬂ.gistered The Report and this Appendix
refer to the company at all times as Asbestos Mines Pty Etd, since that was the name it bore during
(almost} the entire period of operation of the mine and mill from 1944 10 1979,

Section 6 (I).

Section 2 (d). ) B
Workers” Compensation (Dust Diseases) Amendment Act 1907, Section 6 (2} (b) i)
Section 6 {a).

Section 5 Schedule 4 (1).

See .paragraphs £.27 w 128,

Cartledge v E. Jopling and Sons Lid {19631 A.C. 788,

See paragraphs 1.56 to 1.38.

See paragraphs 1.27 1o 1.28.

e.g. Companies Code 1981 {(N.S.W.).

Salomon v Salomon and Co. Lid (1897} A.C. 22.

Thid.

L.C.B. Gower, I.B. Cronin. A.J. Easson and Lord Wedderburn of Charlton, Principles of Modern
Compuny Low, 4th ed., London, 1979, p. V12

H.A.J. Ford. Principles of Company Law, 3rd ed.. Melbourne, 1982, pp. 146-7.
Ihid.. pp. 147-154; Gower et ak. op. cit., pp. 123-138. '

Gower et al, ibid.. pp. FEE-120.

[1939] 4 All ER. 116,

Gower et al. op. cit., p. 130,

hid.

ibid.. p. 31




8l
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99

101
102
103
104
103

107
108
109
L0
111
12
b3
P4
115
16
147
118
119
120
121
122
123
124
125
126
127
128

[1935} 1 W.L.R. 352 at 367,

Gower et al., op. cit., p. 137.

Ihid., pp. 137-8.

Op. cir., p. 148,

Ibid., p. 154.

Transcript of Evidence, pp. 1390-1404 and 1318-39,

Ibid., pp. 2834-58, 2164, 2163-65.

Royat Commission Report, op. cit., pp. 275-281.

Ibid.. pp. 284-290.

See paragraph 1.23.

See paragraphs 1.36 to 1,50

Glass. McHugh and Douglas, op, cit., p. 30, Mermitt, op. cir., pp. 73-3.
[1968] | W.L.R. 1776 at 83,

Transcript of Evidence, pp. 1480-1484. and 581-9.

Transcript of Evidence, pp. 1628-45.

Transcript of Evidence, pp. 1714-17,

[1980] Qd. R. 12

[1981] V.R. 908,

(1980] Qd. R.12 at 18.

Cuthill v Bestobell Industries Ptv Lid 1980} ch R. 12 at 18,

Ibid., pp. 912-3.
Ibid., p. 913,
1bid.

1945, Victoria. -

Op. cit., p. 915,

See also paragraphs 3.4 and 5.1H te 3.116 of the Report.
Lee and Selikoff. op. cif.

Ibid., pp.-309-310. See also paragraphs 3.42 to 3.44 of the Report.

Lee and Selikoff, op. cir., pp. 308-9. See alse paragraphs 3.45 to 3.46 of the Report
F979, Supreme Court of Western Australia, unreported.

1983, Supreme Court of South Australa, uzzreported

Op. cit., p. 20.

Op. cit., p. 18

[1961] A.C. 388,

fhid., p. 426.

A, Ogus, The Law of Damages, London, 1973, p. 69.

{1963} A.C. 837,

(1962} 2 Q.B. 405.

‘Ogus, op. cit.

See, for example, Glass 1A, in dissent. in Rowe v MeCarmey {1976] 2 N.S.W.L.R. 72 a 78 80.
Op. cit.

Op. cir.

Transcript of Evidence, pp. 1410-11.

Transcript of Evidence, pp. 181-2, 191,

Transcript of Evidence, p. 2119.

Transcript of Ewdence p. 2142

See paragraphs 5.149 to 5.153 of the Re;)ort
Transcript of Evidence, p. 2637.

175




12G  Transcript of Evidence, p. 2119.
136 Latimer v AE.C. Lid [1952) 2 Q.B. 70l..

131 Teanscript of Evidence, pp. 1424-76, 49-34, 151-2, 154, 15960, 172, 174-6, 194-6, 212-3, 217-220,
261-263, 275-6, 28%-291, 302-03, 1074-81, 1099-1100. See also paragraphs 3.85 to 5.97 of the Report.

132 1hid.

133 [1959] A.C. 743,

134 {1968} t Q.B. 94,

135 [19533] | W.L.R. 857 a1 864.

136 [i968] Qd R. 131 at 135,

137  See also Mount Isa Mines Ltd v Bates (1972) 46 A.L.J.R. 408.

138  Transcript of Evidence, pp. 131-76.

139 Transcript of Evidence, pp. 1426-7. See also paragraphs 5.83 o 5.97 of the chort

146 Transcript of Evidence, pp. 194-5, 218-220.

141 1.G. Fleming, The Law of Torts, 6th ed., Sydney, 1983, Ch18, pp. 338-64.

142 Paris v Stepney Borough Council [1951} A.C. 367,

143 Qualcast (Wolverhampion) Ltd v Haynes 11959] A.C. 743.

144 Merrilt, op. cif., pp. 76-77.

145 Royal Commission Report, op, cil., pp. 274-81,

146 1bid.

147 Ibid., pp. 284-90.

148  Bressington v Commissioner for Railwavs (N.S.W.) (1947) 35 CL.R. 339.

149 [19681 | Q.B. 94.

IS0 Ibid.. pp. i04-5 per Sellers L.J., p. 106 per Davies L.§., p. 107 per Russeii L.1.

ISt Wilsons and Clvde Coal Co. v English [1938] A.C. 57 at 78 per Lord Wright.

152 Hamilton v Nurocof (W.A.) Prv Lid (1956) 96 C.L.R. 18 at 19,

133 Limitation Act 1969 N.S.W., Section 16.

154 [1963] A.C. 758,

155 Per Murphy A.C.J. in Do C'armo v Ford Excavations Pty Ltd 1984, High Court of Australia, unreportcd at
p. 3. :

156 4 Apni 1984, unrepoz’ted.

157 Ibid., pp. 2-3.

158 Ford Excavations Piv Lid v Do Carmo [1981] 2 N.S.W.LR. 253,

159 Do Carmo v Ford Excavarions Pty Lid, op. cit.. p. 3.

160 [bid.

161 Ibid,

162 fhid., p. 4.

163 Ibid.

164 [1973] A.C. 518,

165 Do Carmo v Ford Excavations Pty Lid, op. cit., p. 28-30 per Dawson 1., p. 18; per Brennan J.
‘concuring.

166 Transcript of Ewdence, pp. 11357,

167 Do Carme v Ford Excavations Prv Lid, op. cit., p. 4.
168 Transcript of Evidence, p. [449.

169 Do Carmoe v Ford Excavations Pry Lid, op. cit., p. 29,
170 Luntz, op. cit., pp. 194-204.

{71 Furthermore, the duty of a plaintiff to mitigate damages has been said to requxre the use of free fdcnlmes
where they are available. See Taccone v Electric Power Transmission Pty Ltd [1962] Qd, R 545 Cam\ew
v Bruhn [1966] §.A.S.R. 397.

172 Launtz, op. cit., pp. 240-42.
176




173
174
175
176
tr7
178

(79
180
181
182
183
184
i85
156
187
188
189

151
193

194

Willis v The Commonwealth (1946 73 C.L.R. 105.

In the first edition of the abovementioned work, 1974, p. 144,

See paragraph 1.23.

Law Reform (Miscellaneous Provisions) Act 1944, N.S.W.. Section 2(2) (d).
Selikoff and Lee, Asbestos and Discase, ‘op. ¢it., pp. 234-6.:

N.5.W. Select Committee of the Legislative Assembly upon, Abongmes Second Report, (98], p: 143,
paragraph 16.17. ..

Luntz, 1983, op. cit., p. #80.

Sharman v Evans (1977 13 ALL.R. 57.

Darley Main Colliery Co. v Mifchell (1886} |1 App. Cas. 127 {H. L)
Workers' Compensaion Act 1926, N.S.W.. Sections ¢ and’ 1.

See, for exampie Sharman v Evang (t977] 13 ALLR. 57

Sée paragraphs 1.89 171,90, : ' R

CLimitation Aet 1969 N.S.W.. Séclidn 58, ¢

Section 10.
(196364)310CLR 24, L
Caswell v Powell Duﬁrvn ‘Associated Coi!mrws Lm’ §i940] _152.

} Sfmgravure Py Lid v Meam {!963 64) §1)] C L R. 24 at 37

'Transcnpl ot Ev1denc<: p. 220 ' TR _
_See g:nerally Aus:m!ran Law chorm Commmmn Dmumon Paper ;’ IS 'August 1982.
192 .

A va]ld Australian mamage is one celebrated in .u;cordance wuh the formal and essential requirements of
the Mczrrmge Acr 1961 (C/W).

“For a discussion of the presumptlon of legitimacy, see Gobbo Bymc and Heydon Cross on szdwrre,

2rd Aust. ed.. Sydney, 1979, ;)aragraphs 6.16-6.19A.
For a discussion of the circumstances in ‘which a polygamous or potentially polygamous marriage will be

‘recogaised at common law see P E. Nygh Conﬂm Uj Laws in Auslmha 4£§} ed Sydney. 1984 pp.
269-301:

“Lantz, op. ¢t p. 408. See, however the appmdch ofthc New South Wales Supremc Court in Jo}mmfr v

“ Ryan |1977] 1'N.S:W.LR. 294,

Compenmnon fo Re!am'e\ Act’ 1897 N SW., Secmm 4.
Luntz, op. . P 408 '

4 Apnl 1984, ngh Court of. Austmlm unrep@rtcd
sdbid. : :

Op. cit., pp. 405-6.

. thid., pp. 457-8.
Hbid,, p. 406,

1hid,
1bid., pp. 406-7,

.Cr).'n,')mvanon fo Rda!we? Act 5897 N.5. w., Se(,lzon 4.
See paragmphs 1110 w 1111

Fangz, ‘op. cit., pp. 405-6.

Wills, Probate and Administration Aci 1898 N.5.W., Section 63.

Alstralian Law Reform’ Commission, [iscussion paper No. 18, op. cir) p. 16,
Children (Equality of Starus) Act 1976 N.S.W., Section 6-9.

See paragraphs 1.130 to 138 and 1,155 1o 1.156.

177




Appendix Hl1

Chapter 2

Common law action for damages for
breach of statutory duty — by workers,
residents and their dependants

ELEMENTS OF THE ACTION FOR BREACH OF
STATUTORY DUTY

2.1 Where a person on whom a statutory duty is Eald is in breach of that duty and, as a
result of the breach, another person suffers injury, the person in breach may be liable in
damages to the person injured for the loss caused by the breach

2.2 However, not every breach of a statutory duty gives rise to a.civil. actlon for
damages. Where the obligation imposed by the statute is for the benefit of the public as a
whole, an individual member of the public injured by a breach of the obligation will not
have a private right of action. Where the obligation is for the benefit.of a class of persons
less extensive than the public as a whole, then prima facie a member of that class will
have a private right of action for losses resuitmg from a breach of the obhgat;on, unless
the statute expressly or by implication negatives an intention to give such a right.!

2.3 It is unusual for there to be express words in a statute relatmg 1o this matter, as Lord
du Parcq noted in Cutler v Wandsworth Stadium Lid?
To-a person unversed in the science or art of legistation. it may well seem strange that
Parliament has not by now made it a rule to state explicitly what its.intention is in a matter
which is often of no little importance, instead of leaving it to the courts to discover, by a
careful examination and analysis of what is expressly said, what-that intention may be
supposed probably to be. There are no doubt reasons which :inhibit the legislawre from
sevealing its intention in plain words, I do not know, and must not speculate, what those
reasons may be. I trust, however, that it will not be thought impertinent,. in any sense of that
word, to suggest respectfully that those who are responsible for framing legislation might
consider whether the traditional practice, “which obscures, if il ‘does not conceal, the
intention which Parliament has, or must be presumed to have, might not safely bhe
abandoned.
His Lordship remarked-a liftle later that ‘the courts have laid down, not:indeed rigid rules,
but principles which have been found to afford some guidance when it is sought to
ascertain- the intention of Parliament’.’ In O'Connor v S.P. Bray Lid,” Evatt and
McTiernann JJ. suggested that a private right of action will not be denied where breach of
the statutory duty in questxon is likely to cause death or (personal) injury or where the
penalty set by the statute is small, and therefore an inadequate sanction,

2.4 The clements of the cause of action (once its existence has been established as
above) are:

(1) a proper plaintiff: i.e. a member of the class for whose benef:t the duty was
imposed;’

{2) a proper defendani: the person on whom the legislation imposed the duty;
(3) a breach of the duty;
(4) injury to the plaintiff caused by the breach,

(5) that injury being of the type against which the statute had intended to give
protection.®
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STATUTORY OBLIGATIONS APPLYING TO
ASBESTOS MINES PTY LTD
I. The Mines Inspection Act 1901 (N.S.W.)

2.5 “The full title of this Act is ‘An Act to make belter prowszon for the regulat:on and
inspection of mines other than coal and shale mines; to regulate the treatment of the
products of such mines; and for purposes incidental to or consequent on those objects’.

2.6 In 1944, when Asbestos Mines Pty Lid was formed to operate the Baryulgkl ming
and mill,” ‘mine’ was défined as follows:

‘Mine’ means and includes any piace, open cut, shdft tunnel drive Icvcl or other
excavation, drift, gutter, lead, vein, lode, or reef wherem or whereby any operdnon is
*+catried on for or'in connectton wath ihe puspose of obtammn any metai or mmerdl other than

product of tize mine is stackcd storcd crushed or 0therwsse trealed and a]so mcludes dny
: quarry. : : : .
The Baryulgli operation fell w1th1n this definition. In 1958 ‘the definition was extended
but the amendment was of no relevance to the Baryulgil operation.®

2.7 In 1963, a further amendment” omitted the concluding words ‘any quan'y Instead
the foiiowmg paragraphs were attdched

S {a)y any guarry;

(b) any place where two or more men are employed in connection with prospecting
operations for the purposes of the discovery or exploration”of or for any metal ‘or
mineral whether by drilling. boring or any other method; and

(e} . so much of the surface of any place and the buildings, workshops, changehouses,
' structures and works thereon; whether completed .or 'in course of construction or
erection, sirounding or adjacent to the shaft; outlets or site, of a mine as hereinbetfore
_defined as are occupied by the owner together with the mine for the purposes of or in
" connection with the-working of the mine, or the removal from the mine of refuse, or

the, health, safety or welfare of persons employed i, at -or about the mine.
Paragraphs (a)-and (c) applied to Baryuig;[ In 1967 paragraph (b) was amencieci but this

did not apply to Baryulgil:" :

2.8 In 1968, the opening portion of the definition was amended by changmg the words
‘stored, crushed or otherwise treated’ 10 *stored or treatéd’. The. sense however was not
altered, because of the insertion of a new definition of “Treatment’:

~ “Treatment’, in relation to any product of a mise or a quarry, means the crushing, grinding,
clasmfymg, reducmg _smelting, concentrating, precipitating or separating of that product or
.any other proccss or part of a process, for obtaining any metal or mineral therefrom, and
inchudes the mzxmg of any such pmduct with any substance .so as te produce ready mix
cencrefe or bitumen hot mix; and treat’ cmé derwat;vcs thercfrom Jhave a correspondmg
mieaning.
2.9 “In 1978 a further paragraph (al) was added after ‘(a) any quarry;’ relating to mining
operations by dredgmg, pumping, ete. o Thls amendment did not apply to the Baryulgit
) operation '
2.10 The Baryuigli mine and miil woukd have fallen Wlthm the openmg words of the
definition. It was further covered by the definition of ‘quarry’
*Quarry’ inciudes any place, eperi cut, or excavatioﬁ wherein or where?ay any operation is
~ carried -on above ground for or in connection with the purpose of obtaining any metal or
- mineral other than coal or shale and any place adjommg thereto on which any product of the
quarry is stacked, ‘stored -or crushed." *
2.11 This definition was amended in 1958 by changing ‘crushed’ to ‘crushed or
otherwise treated’." In 1968 this phrase was changed in the same way as the
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corresponding phrase in the definition of ‘Mine’ (see paragraph 2.8y - 1o ‘stored.or
treated” — the reference to crushing being prowded by ‘the ‘new defmmon of
‘“Treatment . : .

2.12  Clearly, then, Asbestos Mines Pty Ltd was covered by the Mines Inspection Act
1901, and obhgauons :mposed by that Act bound the company.

Obligations Imposed by the Act Which Might Have been

Breached by Asbestos Mines Pty Lid

2.13 Many of the obhgat;ons lmposed by the Act wou[d not have dpphed to the
Baryulgaf operation since they cover underground mines only. However, a number of
sections impose duties which did apply and which may have been breached, or which, on
the evidence given to the Committee, appear to have been breached. These are in Sections
12 to 18A, 30, 55 and 65. Obligations could have arisen under Sections 37 and 37A had
nofices and directions been given, but no notices and directions were g:ven undcr these
sectlons . .. . L E -

Sections 12 to 18A
2.14 These sections relate to persons being in charge of machinery:powered by steam,

water, electricity, gas, oil or air without holding the requ;red Lertmcatc of competency.
Section 12 stated, .in 1944 : :

(1} Any person — 7

(d.) awvho is not registered as the holder of a certificate of competency or of service as
an cngme -driver gramed under this Act orof a certmcalc approved by the board
- -of examiners of engine-drivers; or
(b) who (whether 'or ‘not the helder of the cen:hcate as aforesaid) by reason of
‘deafness, total or partial, or defective sight'of being subject 1o fis, giddiness or
-gny other infirmity is unable to discharge his duties efﬁcién[]y;
~and who is in charge of machinery in use at any mine in which steam, water,
electricity, gas, oil, or air, or any two or more of them are ‘used as molive power
) (excepE water power used for pumping) and any other person who, knowing that such
person is not registered as the holder of such certificate, or that he is subject to such
defect of infirmity, employs any such persan as aforesa;d shalfl be guilty of an oﬁfcnca
against this Act.

(2) Any person who being reglbtered as ti]e holder of a certificate as aforesaid is in chdr;:c
-~ of any machinéry in use at any mine and such machmery is not of the class or
description of machinery of which he may be in charge or have the mdndgemcm under

‘the authonty of such cen;ficate shall be gullty of an offencc against thls Act,

(3) This section shall not extend to persons in charge of —

{a) electric motors, other than those used for operating winding engines, in ' which the
starting, stopping and acceleration are effected by contactor switches. operated,
either automaticatly or by push buttons, and which are so used that'in the opinion
of an inspector there exists no risk to life or [imb by such method of control, and
provided the person who performs the duties of periodic inspection and servicing
of such motors is registered as the holder of an electric motor driver’s certificate
of competency granted under this Act; :

L)) bormg machines, sinking pumps, electric motors not exceedmg five horse power,
© 7 air motors pot exceeding ten horse power, and air winches not exceeding ten
horse power when instatled for hauling stope supplies. :
In 1958, paragraph (b) of subsection (3) above was removed and the foliowmg par&graph
substituted: N .
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(b) boring machines, sinking pumps, electric motors not exceeding five horse power,
air motors not exceeding twenty horse power, and air winches and air hoists not
exceeding ten horse power when installed for raising or lowering supplies to
underground working places (not being places where men are engaged in winze
sinking or ‘shaft sinking) and moving trucks at filling and emptying stations.

In 1967, several minor amendments were made to the wording of Section 12.7

2.15  H machinery at the Baryulgil mine and mill came within the description in Section
12(1) and was not exclunded by Section 12(3), and the workers operating that machinery
did not hold certificates of competency appropriate to the class of machinery involved,
there would have been breaches of the Act. The worker himself and the employer would
both have been in breach and guilty of an offence. The evidence given to the Committee
does not reveal whether any uncertificated persons operited the machinery. On the other
hand, it does not suggest that any members of the commumty workmg at the mine and
mill ‘held any such certificates. :

2.16 If it were discovered that unceruﬁcatecl persons had opemted machmery, that fact
would nevertheless be unlikely to give any Baryulgil workers an action for breach of
statutory duty. Arguably, this section does not fulfil the guidelines for finding a
parhamemary intention to give a prwate right of action, but even if it does give such a
right, the injury. against which it would aim to give protection would be direct injury from
incompetent operation — not a disease caused by inhalation of fibre from rock processed
by the machinery. Moreover such disease could not be said to have been caused by a
breach of sections 12 1o 1BA,

Sectton 30 _
2.17 This section stated

30 (I) . No person in charge of machinery in which steam, water, electrlcuy gas, oil, or
air, or ary two or more of them are used as a motive- -power in connéction with any
‘mine or for the treatment of the products of any mine, shall be so employed for
more than eight consecutive hours at any time, or for more than eight hours in any
twenty-four hours, except when changmg shifts at the end of the week; such period
of eight hours shall be exclusive of any time occupied in ralsing steam or supplying
air and in drawing fires and exhausting steam in connection with the machinery in
the charge of such person, and of any time in which such person is employed in
case of brcakage emerwency or necesstty _

(2)  Any such person who is guilty of neghgence in such employmcm as df()re‘;dld by
which any property is destroyed or damaged shall be gmlty of an offence against
this Act.

it was amended in 1968 to insert the words ‘in or about a mine’ after the word
‘treatment”, "

2.18 ~Subsection (2) makes it appear that the purpose of this section is to prevent careless
work by machine operators lhrough weariness or inattentiveness resulting from long
shifts. The obligation in Section 30 is placed on the worker but %ecnon 31(2) mdkes the
owner and manager also guilty of an offence

2. 19 Poss;bly the sectmn would give a prwate r:ght of action to a person whose property
was damagcd through the negligence of a worker who had worked longer than the 8 hours
limit. It would not, however, be available for a worker who had contracted an

asbestos-related disease. The breach could not have caused that injury, nor was that i 1njury

of the type against which the statute intended to gwe protectaon




Section 55

2.20  This is perhaps the most important section of the Act for it tays down General
Rules for the operation of mines. Two of the General Ru!es could be relevant in the
Baryulgil situation: General Rules 8, 65B." Several others may have been breached by
Asbestos Mines Pty Ltd — for example General Rule 2 which concerned the use and
storage of explosives and ‘General Rule 9A which required persons oiling or greasing
machinery to wear close fitting garments — but breach-of these rules could not be a cause
of the injury for which a former Baryulgil worker would be seeking to make a claim.

General Rule 8
2.21 Genera! Rule 8 states

All boilers, compressors, engines, gearing and all o.fhef" pam of machmer} when uaed for
any mining purposes, or for the treatment of ores, or for the treatment of the products of any
mine, Shal[ be kept in a fit state ana’ cona’mon fc» wmk lo the sdt:sfacton of an mspector
{emphasis added). :

“Machinery” was defined in Section 4(1) as meaning:

_ steam or other engines clectmc motors, bmlers furnaces, stamper@ or other cru%hmé
apparatus, ore-reduction or concentrating plants, winding or pumping gear, winms whips,
windlasses, chains, trucks, tramway$, tackle, blocks, ropes, and tools, and mdudes af]
appliances of whatsoever kind used in or about or in connection w1t§1 a mme or for mc
treatment of any product of a mine.

The definition was amended in 1978, to wsert the word ‘dredges after engmes’ *
Clearly, the machinery of the mill at Baryulgll came within this definition, and .was
required by General Rule 8 to be ‘kept in a fit state and condltmn for work 1o the
satisfaction of an inspector’.

2,22 To make out a claim for damages for breach of this Rule, it would be necessary
first to establish that it was intended to give a private right of action. By application of the
criteria discussed in paragraphs 2.2 to 2.3 and by analogy to cases” concerning breach of
other industrial safety statutes such as the Factories, Shops. and Industries Act 1962,
General Rule 8 would in all probability be held to give rise to a private right of action.

2.23 The second neuessary element of the acuon for breach of statutory duty is a proper
plaintiff — a member of the class for whose benefit the section was passed Generat Rule
8 would undoubtedly have been passed for the benefit of workers in mines, and a former
Baryulgil worker would thus be a proper plaintitf.

2.24 The obligation imposed by General Rule 8 rests on the owner dndfor manager of
the mine. Asbestos Mines Pty Lid would be the proper defendant.

2.25 The next element of the action is to establish that there was a breach of General
Rule 8. Evidence has been given to the Comumittee suggesting that the machinery of the
mill was not always in a fit state, at least in the general understanding of that phrase — for
example, evidence of inadequacy of the dust collector socks. ™ To establish a breach, it
would be necessary to determine whether such problems amounted to the machinery not
being ‘in a fit state and condition for work” within the meaning of General Rule 8, and that
meaning is for the Court to decide.” Even if the Court gave to that phrase a meanmg such
that the inadequacies of the machinery alleged rendered it not “in a fit state’, that is not
enough to establish breach, for the General Rule requires that the fit state is to be ‘to the
satisfaction of an Inspector’. Tt would thus appear that without further evidence that an
inspector had expressed dissatisfaction with the state and conditon of the particular part of
the machinery and that Asbestos Mines Pty Ltd had failed to remedy the state and
condition complained of, there would be no breach,
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2.26 - With respect to the question of whether there has been a breach, it is necessary to
give some aitention to Section 71(2) which states:

An inspector shall not institute any prosecution under this Act against the owner or manager.
or an empEoyee of a mine if satisfied that he had taken all reasonable means to prevent the
comimission of the offence.

Thib nght seem at first glance to mean that if it could be shown that such reasonable
means had been takeri, there would be no breach (and therefore no pOSSiblllEy of an action
for breach of statutory duty). Such an interpretation wouid give the provisions of this Act
the same effect as sections of the Factones Shops and Industries Act 1962 (N. S.W.)
which require certain standards to be met ‘so far as is reasonably practicable’,” or Section
2(1) of the Health and Safety at Work etc. Act 1974 (UK) whereby ‘It shall be the duty of
every employer to ensure, so far as is reasonably practicable, the health, safety and
welfare at work of all his employees’. However, when Section T1(2) is read in
conjunction with Section T1(1), one sees that if all reasonablé’ steps have been taken there
will still be a breach, but there will be no prosecution. In that case, an action for breach of
statutory -duty could be brought ‘even though no prosecution could be mmated Section
71(]) states: :

_Wherc an oﬁence has been commrzred for which the owner or manager of a mine is liable

. under this Act, _bus_wh[c_h has not personally been committed-by such owner or manager, no
proceedings for such offence shail be instituted against such owner or manager except by an
nspector or with: the congent. in- writing of .the Minister. (emphasis added).

2.27 O 1f evuience of 1he nature discussed in paragraph 2.25 were forthcoming, the
plamtiff would have to prove that the breach caused his i njury — that is, the contraction of
the disease. Obwousiy, this would require that the unfit state of the machmery resulted in
a release into the atmosphere of asbestos fibres. But even if this could be shown — as it
would, for example,.if the matter in:qitestion was inadequate dust collector socks — there
could ‘be further difficulties in establishing causauon :

2.28 If the plamtlff’s damage were asbestosis, it could not realiy be sald thaz the fibres
to which he was exposed by the particular breach had caused his contraction of the
disease, since asbestosis results from exposure over a considerable period to a large
quantity of fibre. However, it could be shown that the exposure resulting from the breach
would have contributed 1o his disease, would have been part of the total exposure which
caused the illness, and that would probably be sufftc;ent to establish causation to the
satlsfactlon of the couit. :

2.29 If the disease were mesothehoma it wou]d not really be possﬂ)ie to say that it was
the fibres to which the plaintiff was exposed by the particular breach alleged which had
been the ones which resulted in the malignancy. As seen earlier, it will be impossible to
tie down the contraction of this disease to a particular month or even year, because of the
long but not rigid latency period. The plainti{f might have already contracted the disease
at the time of the breach or he might not have contracted it till months or years afier the
breach. However, although mesothelioma is not dose-related in the same sense as
asbestosis, it is dose-related in the sense that the greater the exposure, the greater the
chance that some of the inhaled fibres will cause malignant disease. Therefore it is at least
arguable that a court would hold that a breach which imcreased the plaintiff’s exposure to
the’ mhaEdtion of asbestos flbre estabiished causation. :

2.30  There wouild be little difficulty in éstablishing the final element — that the injury
was of the type against which protection was intended. Here the principles of Grant v
National Coal Board” would undoubtedly be applied. I that case, the House of Lords
acknowledged the comrectness of the statement of Kelly C:B. in Gorris v Scott * that:
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When the damage is of such a nature as was not contemplated at all in the statute, and as to
which i was not intended to confer any benefit on the plaintiff, they cannot maintain an
action .
but denied 1ts applicability to injury caused by a breach of the C()al Mmes Act (UK.}
Lord Reid stated that:

it seems to me a very different th‘mg to say that, where ihe object of the cnac1n1ent i o
“promote safety, the 1mpf1c_at10ra is that §1abllity only arises if the breach caases injury ina
* ‘particular way.*
Their Lordships’ view seemed to be that industrial safety statutes are aimed at preventing
mJury per se, so that whatever type of injury results from a bredch w1lE be the type of
injury that the stawte was mtended to prevent

General Rule 65B

2. 31 Thlq rule was mserted in the Act by amendment under Sect:on 56(1} (b) dnd (2)
on 24 July 1964 ® It states:

.- The concentration of dust in any mine or part thereof where any person or persons are
required to be employed shall be determined by taking the average of the .pumbers
ascertained by six fests made af intervals of not less than five minutes over a period of not
mote than thitty minutes, or by any other method which may be approved by the Chief
-Inspector of Mines for the purpose. The number of dust particles per cubic centimetre less
than five microns in size 'shall be determined by ‘the use of a konimeter with dark ficld
illumination or'in the case of asbestos dust by an impingcr of a type approved by the Chief
Inspector of Mines and shall not exceed the limits set out in the table to this Rule or shail be
" determined by any other instrument which may be approved by the Chief Inspector of
Mines for the purpose and at such concentration as may be approved by’ h1m Provided that
the type of instrament to'be used, the particle size range Lo be counted and the maximum
allowable concentration may be specified by the Chief lnspcctor of Mines in respect of any
particular type of dust, The determination of ‘thefre¢ silica content ‘shali be madé on
airborne material provided that if, in the opinton of the Chief Inspector of Mines, this is not
practicable the determination shall be carried out on the parent material, The analytical
method to be adopled for the determmaﬁon ()t the free slllca content shall be approved by
the Chief Inspec.ior of Mines. '
The Table attached to the Rule set the mdx;mum limit for the concentrauon of asbestos
dust at 5 million particles per cubic foot of air. In 1973, pursuant to the’ power given in
General Rule 65B, the Chief Inspector of Mines notified to Asbestos Mines Pty 1Ltd a
variation of that limit to 4 fibres per millilitre as measured by the membrane filter
method.” On 3 March 1978, the Chief Inspector of Mines notified to Asbestos Mineq Pty
Led a further variation to 2 fibres per millilitre of air.™ .

2.32 -General Rule 65B would give a private right of action to a worker in a mine as
defined in the Act, as being a member of the class the General Rule intended to protect.
Thus, a Baryulgil claimant formerly employed by Asbestos Mines Pty Litd would be a
proper plaintiff. The proper defendant. would be Asbestos Mlnes Pty Ltd the person on
whom the obligation was 1mposcd

2.33 The plamtktf in an action based on General Rule 658 could howevar, have
difficulties in proving that there had been a breach. Evidence received by the Committee
from the Aboriginat Legal Service has included copies of what purport to be the resulis of
dust counts by the Industrial Hygiene Division of the Haldle Group.* A number of these
show levels well above the maximum of 5 million particles per cubic foot prescr;bed in
1964, the 4 fibres per millilitre prescribed in 1973, or the 2 fibres per millilitre maximum
prescribed for Baryulgil in March 1978. Evidence.submitted by .the Public Interest
Advocacy Centre™ and the Departments of Mines and Health (Division of Occupational
Health),” contain copies of the dust counts made by those bodies in the exercise of their
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statutory powers of inspection. T hese documents also show dust or fibre levels above the
prescribed maximum.

2.34  In the case of the Burke documents, authentication would be essential before there
was any chance that a court-would accept them as admissible. Even if that hurdle were
overcome, those reports and the official departmental reports- would merely be hearsay .
It would be necessary for the person who had done the testing to gwe evidence of the fibre
concentration which the tests disclosed. Given the lapse in time since the te%ts in questaon
were” made, such evidence could be difficult to obtain,

2. 35 In the everat that such evidence could be obtained to estabhsh that there had been a
breach the probiems in showing that the breach had caused the injury where that injury
was.a dxsease of long latency and :{in the case of asbestosis) a disease contracted by
gradual proccess would again arise but wouEd probably be surmounted in the manner
outlined in paragraphs. 2.27 and 2.28, : : :

2.36 - There would be no doubt, if these maiters had’ been estabhshed lhat the injury ——
an asbestos-related disease — was an injury of the type against which General Rule 65B
was intended to give protection :

Sectmn 65
2. 37 Section’ 65 requares that

For the purpese of makmg known the provxsrons of th:s Act and the specm] rules (if any) to
all persons employed in and about a mine, an abstract of this Act %uppixed on the
“application of the owner or manager of the mine, by an- inspector, and a correct copy of the
-specml rules (if any) shall; if deemed necessary by an mspactor ‘be published as follows:—
(@) The’ owner or manager of the mine shall cause the abstract of the Act and copy of the
- _m]es (if any), ‘with the name of the mine and the name of the owner and of the manager
to be posted up, in legible characters, in sonie conspicuous place at or'near the mine,
where they may be conveniently read by the persons employed therein; and so often as
. such abstract or copy becomes defaced, obliterated, or (iestroyed shall cause it to be
renewed with all reasonable despatch. :

{b} .The owner or manager shall, on request, supply a prmted copy of the abstract and the

_ L spec:al rules (:f any} gratis to each person employed in or about ‘the mine.

: In the event of any non- compham.e witll the provisions of this section the owner and
manager shall each be guilty of an offence against this Act. unless he proves that he had
taken all reasonable means, by enforcing, to the i}est of his power, thc observance of this
section to prevent such non-compliance.

2,38 - It'may be that evidence could be produced that Asbestos Mines Pty Ltd had failed
to comply with this requirement. (There is no suggestion either way in the evidence
received by the Committee.) If such evidence were produced, and if Asbestos Mines Pty
Ltd couid not show that it had taken all reasondble means to ensure comphance then a
breach wou!d be established.

2.39 Itis unllkely that such a sectlon would be held to Confer a prlvate rlght Of action.
Even .if it were so held, it.would give no claim to a former worker suffering an
asbestos-related disease, since the breach could not be said to have caused that injury.

Eimitation of Actions

2.40 Since the breaches of statutory ‘duty on which such acnons would be based would,

of necessity, have occured before September 1979 when the mine and mill closed,” most
such actions would now be statute-barred as having accrued more than six years ago. The
cause of action accrues when the damage — the contraction of the disease — occurs.™
Unless the prospective Baryulgil claimants could bring themselves within the provisions
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for extension of time in Sections 57 and 58 of the Limitation Act, by establishing
zgnorance of a material fact, they would be unable to pursue this remedy. (See paragraphs
19 10 1.104)

STATUTORY OBLIGATIONS APPLYING TO ASBESTOS MINE‘S PTY LTD
Il The Clean Air Act 1961 {(N.S.W.) 7 =

2,41 The fall title of this, Act is ‘An Act rclatmg to the prevemuon aad mimm;smg of ait
pollution; to repeal the Smoke Nuisance Abatement Act, 1902; to amend the Local
Government Act 1919, and certain other Acts, and for purposes connected therewith’. The
Act’s main concern is {0 Lontrol air po!lutlon issuing from industrial premises, Certain
categories of premises likely to ¢mit air polfutants are required to be licensed. Licensed
premises ‘must conform to standards set under the Act and introduce pollution control
equipment required under the ‘Act. Even unscheduled premises, likely to cause harmful
emissions, can be required to istail control equipment. Responsibility for the Act and the
enforcement of. the obhgataons it 1mp0%ed rests - with the State ‘Potlution Control
Commission. : : ; S

2,42 Part lI of the Clean Air Act makes provision ‘for the hcensmg of ‘Scheduled
Premises and gives the Department (and, after 1970, the State Pollution Control
Comimnission) certain powers to control air poflution emitted from Scheduled Premises.
Part IV of the Act gives powers to control air pollution emitted from premises other than
Scheduled Premises. By Section 5(1}, Scheduled Premtse< means any prem:ses for the
time bemg inctuded in the Schedule to this Act’.

2.43 The Baryulgﬂ mine and mill came within the Schedule followmg an amwtimen{ on
11 January 19637 which extended the Schedule to include premises devoted to *Grinding,
milling or size separating of minerals, chemicals or grains’. This description was further
amended by proclamat;on pubhshed in.the N.S. W Govcrnmem Gazette -of £4 February
1964‘“ to read:. e - : : :

" 'Grinding and milling works, being works in which rock “ores, minerals, chemicals or
" natural ‘grain products are pmce%ed by grlndmg, mlllmgc or separatmg mto d:tterem sizes
by steving, air elutriation or in any other manner.
2.44 " Thus, prior to 11 January 1963, the powers of control of the Baryuigtl mine and
mill were those contained in Part IV of the Act relating to premises othet than Scheduled
Premises. In the case of such premises, conirol was basically vestcd in the local authorlty,
which in this case was the Copmanhur‘;t Shire. Coun011

2.45 By Section 19, as passed in 1961

(1) The occupier of any premises shall not, unless he is in-special circumstances exempted
from the provision of this section by the Minister, conduct any trade, industry or process, or
operate any fuel burning equipment or 1ndus£raal plant in or on such .premises in such a
. Taanner 2s 10 cause, permit or allow the emission at the prescribed point of air impyrities in
excess of the standard of concentration and rate, or the standard of concentration or the rate,
prescribed in respect of 5uch trade, mduatry process fuel burnmg equ1pment or 1ndustr1al
plant.” : -
" (2) Where any such standard has not been so prescribed the occupier of any premzqeb shall
“conduct any trade, industry or process, or opesate any fuel burning equipment or industrial
plant, in or on such premises by such practicable means as may be necesc;ary to prevent or
minimise air pollution.
This section was amended in 1974, but by that time it had ceased to apply to Asbestos
Mines Pty Lid. which came within the Schedule in 1963.

2.46  Section 20 gives the local authomy power o require remedial measures where air
impurities were being emitted or were likely to be emuted from premises other Ehan
Scheduled Premises: : e B
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(1} Where any air impurities are being or are likely to be emitted from any premises in or on
which is conducted any trade, industry or process or in or on which there is any fuel burning

. equipment or industrial plant. the local authority may by notice in writing require the
occupier of such f)remises il he has not taken all practicable means to prevent or minimise
the emission of air imurities from such premises to — ' '

_(a}' 1nst¢sll and opcrate Contml equ1pmcnt in or on such prn.mlses
".(b) . repair, alter. or replace .any control equipment installed in or on such premises; or

(¢} erect, or alter the height of, any chimney through which air Impurmeq may be
discharged .from any such premises, . :

within. such time and. in such manner as may be specified i the notice.

{2) The local authority may by notice in writing require the occupier of any premises in
carrying on any trade, industry. or process or in operating any fuet burning equipment or
industrial plant to operate, in accordance with any directions comamed i such notice, any
_control equipment in or on such premises, : :

£3) Where in the opinion of the Under Secretary the ocr_upmr of any premises has not (aken
- all practicable means to prevent or minimise the emission of air impurities from such
premises or is not operating any control equipment in or on such premises in an efficient
manner, and the local aut%lorlty has not served a notice under subsection one or two of this
section requ;rmg such eccupier to carry out any work referred to in paragraph (a) (byor (¢)
of subsection one of this section, or operate such control eqmpmeni as the case may be, the
“Under Secretary may by notice in ‘writing require such occupier to carty out such work
! withia such time and:in such manner as may be specified in the notice; or to operate such
- control- equipment - in accordance with- any - directions contained in such notice.
(4) Where any requirement made in respect of any premises by a local authority under
- subsection. one-or two of this section is inconsistent with any exemption granted by the
Minister under scction nineteen of this Act to .the occupier of such premises, the
requirement sha!l not have effect o the extent of the mconsmtency

Thls section was also amended in. 1974, after it had ceased to apply 10 Asbestos Mines
Pty .Ltd. SR S . . .

2.47 Wiih the amendment to the Schedule on 1 January 1963 the Baryuigll mine and
mill became Scheduled Premises, and the relevant power& of control were those in Part 111
of the Clean Air Act. However, the licensing provisions in Division 1 of Part 11I did not
apply toBaryulgil untit 1 August 1976. It was only as of that date that Division 1 was
applied to the Copmanhurst Shire by proclamation of 23 January 1976." Divison 2 of Part
If1, which gave the Department (and after 1970 the State Pollution Control Commission)}
powers of centrol over air pellution emitted from Scheduled Premises did, nevertheless,
appIy to ‘the Bdryuigll operation from the moment thal 1t came within the Scheduf

2.48 Sections 14 and 15 :mposed certain obhgatmns on the occupier of Scheduled
Premises. As at 11 January 1963, those obligations. were as follows: -

14 The oé'cupiér of any scheduled premises shall maintain any control equipmem’ instalied
in or on such pxemises in an efﬂctent condition and shaﬂ operate such cqmpmem ina proper
and efficient manner. :

I3 (1) The .occupier -of -any scheduled premises shall not, -unless he is in special
-circumstances exempted from the provisions of this section by the Minister, conduct any
trade, industry or process, or operate any fuel buming equipment or industrial plant, in or
on such premises in Such a manner as to cause, permit or allow the emission at the
prescribed point of air impurities in excess of the standard of concentration and rate, or the
standard of concentration: ot the rate prescribed in réspect of Such trade, mdustry process,

fuel burning equipment orindustrial plant, S

{2) Where any such standard has not been so prescribed the occupier of any scheduled
premises shall conduct any trade, industry or process, or operate amy fuel burning
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eguipment of industrial plam in or on such premises by such practtcable means as may be
necessary to prevent or minimise air pollution.
These sections were amended in 1974 # The amendment to Sectlon !4 inserted the
following subsections;

(2) The occupier of any scheduied premzses who operates any fugl bummg equipment or
industrial plant in or on those premmes in such a manner as to cause or increase air pollution
from those premtses is guilty of an offence if the air pollution so caused or 1ncrea<;cd or any
part thereof, is caused by reason of his fatlure — - : . :

(a) to maintain that equipment or plant in an efflclent condition; or

(b} 1o operate that equipment or plant in a proper and efficient manner,

{3y The occupier of any scheduled premises who processes, handles, moves or stores any
materials in such a manner as to cause or increase air pollition from those prenises is guilty
of an offence if the air pollution so caused or increased, or ‘any part thercof, is caused by
reasons of his failure to process, handie move or store those matérials in'a proper and
cfficient manner, : : S

{4) ‘Subsections (2) and (3) have effect notwithstanding anythmg contamed in section 15
or any exemption from the prov;smns of section 15 grantcd by the Mm:ster

(5 In subqection (3), ‘materials’ mcludes raw matenats matenais in the process of

_ manufacture, manufactured materlals by products and waste materials.
Section 15(1) was amended by omittmg the words ‘the prescribed point” and substxtutmg
‘any point specified in or determined in accordance with the regulations’. Section 15(2)
was amended by omitting the words ‘or operate any fuel bummg eqmpmem or industrial
plant’, . .
2.49 The powers fo control breachet; of Sec_ttons 14 and 15 are contamed in Section 17.
A$ at 11 January 1963 it provxded that: ~

{1} Where any air 1mpurtties are bemg or are ltke]y to be emstted from any echeduled
premises in or on which is conducted any trade, industry or process or in of on which thére
is any fuel buming equipment or industrial plant the Under Secretary may by notice in
writing require the occupier of such premtses o — .

@) mstali and operate contmi cqutpmeat in or on such premsses e
(b) repair, alter or replace any control equipment installed in or on such premzses or

(¢c) -erect, or alter the hetght of, any chimney through which air impurities may be emitted
- - from any such premlses w1thm such time and in such manner as may be spemfled inthe
notice. . . . . )

(2) The Under Secretary may by notice in wr;tmg require the occupier of any schedufed
premtses in carrying on any .trade, industry or process or in. operating any fuel bummg
equipment or industrial plant to operate, in accordance with any directtons contained in
“such notice, any contro] equipment in-or on such premises.

{3) The Undér Secretary shail in exercmng This powers under this section have regard to
any recommendations made by the Committee with respect to the scheduled premises
concerned.

By the 1974 amend;ng Act a new sub- paragraph was added to Section 17 (1"

(d} instal]l fuel burning equipment or industrial ptant, or use fuel of a specified type, in or
on such premises, where the Commission is satisfied that the use of that cquipment or
~plant, or fuel, will reduce the emission of air impurities from such premases

Section 17(3) was om;tted and Sectxon 17(4) was mserted “* It read
) A notice under bubsecnon (1) shall not have force——_ . :
{(a) until the time limited for appealing against the Commission’s decision has expired; and

(b) ‘where within that time an appeal against the decision has been made under this Act,
until the District Court confirms the decision. :

188




2.50 - As well as the specific powers for control of Scheduled Premises in Part Il and for
control of premises other than Scheduled Premises in Part 1V, there are a number of
powers in Part V of the Clean Air Act - which relate to control of all premlses whether
Scheduled or not. Section 25 of the Act provided (in 1961} .

sl 25, Where the Committee reports to the Minister that the emission of air impurities from
.--any premises 15 or is likely to be injurious to public health, the Minister. may, by order,
-~ :direct the occupier of such premises to cease conducting any trade, industry, or process, or
"-operating any -fuel burming equipment or.industrial plant, in or on such premises for such
period as may be specified in the order. .

That section was amended in 1974" to read: -

(1) Where the Commission reporis to the Minister that the emission of air impurities from
any premises is-or is likely to be injurious to public health, or is causing or is likely to cause
such discomfort or inconvenience to any persons not.associated with the management or
_-..operation of any trade, industry or process in or on such premises as warrants the making of
-an order under this secuon the Minister may, by order, direct the occupier of such premises
“to cease conducting any’ tsade, industry, or process, or operating any fuel burning
equipment or industrial plant, in or on such premises for such penod as may be specified in
the order. .

(2) The occupier of premises upon whom an order under subsection (E} has been served
shall not neglect or fail to comply with the direction contained in the order,

Penalty for an offence under this subsection: $10,000 and, in adcﬁmon $5.000 for each
day the offence continues.

Section :25A, inserted by the amending Act in 1974,4_"-pr0vides: :
- (1) Where pollution has been or is beihg caused by the emission of air impurities by any
<+ person, any statutory body or local authority may and shall, if directed to do so by the
Commission, take such action as is necessary to remove,-disperse, destroy or mitigate the
pollution and may recover all costs and expenses incurred by it in connection with the
-..-.removal,. dispersal, destruction or mitigation of the pollution from that person.
“(2) Any such costs and expenses may bc recovered as a debt ina court of competcnt
S Jurisdiction) . . S
Sectmn 27 empowers an authorlsed officer to enter any preniises to examine and inspect in
relation to air pollution.

2.51 On.l August 1976, the provisions of Part 111, Division 1 of the Clean Air Act were
extended to cover pre[mses within the' Copmanhurst Shire. From that .date, Asbestos
Mines Pty Litd was requ:red to hold a licence in respect of its premises. By Section 11(3),
licences remained in force for one year, and were to be renewed annaally

2 52" Section 10 is ‘the sectlon requ:rmg lxccnsmg ‘As passed in I96I, it stated

: Any person who is the occupier of any schcduled premlses in dny part of the Stale 1o Wthh
~this Division applies and who is not the holder of 2 license’ issued ‘in respect of such
' .premlses shall be gul[ty of an offence against 1h1s Act '

. The prov;smns ot this section shall not app%y to any person —_

(a) who at the time when the provisions of this Division are applled to any part of the State
is the occupier of any scheduled premises within that part and who within the
prescribed perlod after such time makes app!lcatlon for a license in respecl of such
scheduled premises; : . o . .

(b). -who at any-time after the prowsmns of this D:V:Slon are apphed to any part of the State
commences to use any premises within that. part as scheduled premises and who within
the prescribed period after his so commencing makes applacauon for E ]1cense in

-+ respect of such scheduled ppremises; or - S iR _ :

(c) - who has madec application under the prowsxons of subsection’ four of section eleven of
‘this Act for the transfer t0 him of a license in respect of any ‘§cheduled premises and
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" “made such application within the ;)rcscnbcd period, after he became the occupscr of
such premises, and his application -has been finally determined.
This section was amcnded m 19747 by the substitution-of the fo]lowmg paragraph for
subsection (b): : _

who after the provisions of this Division were applied to any part of the State, but before the
commencement of section 3(1) (g) of the Clean Air (Amendment) Act, 1974, commenced
‘to use any premises within that part as scheduled premises and who within the prescribed
penod after his so commencing made or makes apphcallon fora 1]06!1!36 in rcspect of those
premises.

2.53  “Occupier’ is defined in Section S(i) to mean:

~the person in occupation or control of the premises and in relation to any premises where
different parts are occupied by different persons, means, in reiatlon lo any such part the
’person inoccupation: or control of such part.
2.54 "By Section 11(2) of the’ Act, licénces may ‘be made e:thcr subject to condltmns or
uncondmonaily InmaHy Sectlon 11(2) also provsded that conditions, attached to a licence
might:

(n require the ho[der of the 1iceme e

< (a) twinstall and operate control eqmpmcm in oron any scheduled prcmises specified

- .in the license; : : . . :
(b) to repair, alter or replace any control equipment mstalled in or on any such

premises; : o :
() to erect, or alter the height of, any chimney through which-air impurities may

: be dlscharged from any such premises; s

- Ady to carry out any of the requirements 1mposed on him under thc foregomg
provisions of this paragraph within such penod as .may be specified in such

conditions; . . . i
(u) pl’Oh!bll the holder -of the llcenqc from altermg or rep[aung any ‘control eqmpment
installed in or on any such premises except with the approval of the Department.
That portion of subsection (2) was omitted by the amending Act of 1974* and therefore
before the licensing provisions apphed to Asbestos Mines Pty Ltd :

NATURE OF A BREACH OF STATUTORY DUTY A(,TION AGAINST
ASBESTOS MINES PTY LTD FOR BREACH OF THE :
CLEAN AIR ACT 1961

2.55 The purpose of. thiS Act is, as the ntle and sections dlﬁcusscd show 1o prevent
harmful or unpleasant emissions from premises into the surroundmg environment. The
persons intended to be benefited are therefore not workers in those premises, but persons
hvmg, working or for some other reason present in the affected areas outside those
premises. The appropriate plaintiffs here would therefore be residents of the Square who
had contracted an asbestos-related disease as a result of the polluuon of the Square by
asbestos ‘fibres and dust em:tted from the mme and miiE '

OBLIGATIONS IMPOSED BY THE CLEAN AIR ACT 1961 WHICH
MIGHT HAVE BEEN BREACHED, OR WHICH WERE BRFACHED
BY ASBESTOS MENES PTY LTD

2.56 Not all of the obhgatlons imposed by the sections of the Act set out in pdragraphs
2.42 10'2.54, are available as ppossible foundations for breach of statutory duty actions.
Sections 11(2), 17, 20, 25 and 25A could only have been breached if there had been
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conditions imposed, or notices or directions issued. The evidence suggests that no notices
or directions were issued to-Asbestos Mines. Pty Ltd,* and clearly states that no conditions
were attached to their licence when or after it was issued.® The sections:of which there
was,. or may have been, a breach are, SGCE!OI‘Ab 16, 14, 15 and -19. :

Sectmn 10

'2.57 - This is the section requiring the oceupiers of scheduled. premises to apply for a
licence. As-seen in paragraph 2.5}, Asbestos Mines. Pty. Ltd, the ‘occupiers! . under
Section 5(1), became subject to the. requirements of the Act.on. 1 Awngust 1976 The
evidence as to the date on which they obtained alicence is conflicting. The submission of
the Public Interest. Advocacy Centre quotes from a response made by the State Pollution
Control Commission. to questions put by the Aboriginal Legal Service that *Subsequent to
‘an-application-a licence (no. 3644 ) was issued under the Act on: 28 April 1977 to-Asbestos
Mines Pty Ltd’."! However the submission of Woodsreef Mines Lid annexes a letter dated
16 November 1977 to that company. from the State Poliution Control Commlsqton wh:ch
reads L ) . . . ) e i

: -_....O_n- 3rci .N‘ovember 3977-, of'ﬁcers.of the Co‘mmission inspected 'the premises.i_cno-wn-.-as

" .: Asbestos, Mines Pty Ltd, Baryulgil, N.S.W., following receipt.of .z complaint.

- As 'you-are:aware premises such as the one in guestion are required to hold a licence under
the Clean Air Act 1961, Such does not appear to be held by Asbestos Mines Pty Ltd and the
premises are therefore operating in breach of Part 11T, Section 10 of the Clean Air Act . . %

The Woodsreef Submission also annexes an application for a licence, made in response to
that letter, dated 23 November 1977.% Thus, Asbestos Mines Pty. Ltd were in breach of
Section. 10 either from. 1 August 1976 1o 28 Apnl 1977 or from I August 1976 t0.23
November 1977, .

2.58 - The State Pollution Control Commlss:or: s ietter to the Abongmai Leﬂa] Servrce
quoted- by - the ‘Public Interest- Advocacy :Centre, further stated:- _
The mine closed, 'we belleve on 24 April 1978, and thus renewal of the l[cence Was not
. sought.™ e G . . R .
The Woodsreef submission makes no reference to-any renewal of the IICBHCC (apparem[y)
applied for on 23 November 1977 In fact the mine closed on 24 April 1979.% Thus, since
licences are valid for one year only (see Section 113}, paragmph 2.51), if the licence was
issued on 28 April 1977, Asbestos Mines Pty Ltd 'was in breach again from 28 April 1978
to 24 April 1979. If the licence was issued sometime after the application of 23 November
1977 their second period of breach of the 1icensmg prov;sxons extended trom December
1978 to 24" April 1979, ' :

2.59 It would not be possnbfe however for Baryulg11 resldents o brmg an acnon based
on these breaches. First, it is unlikely that the licensing provisions create prlvale rlghts of
action. Second, even if they were held so to do, it would not be breach of those provisions
which caused the injury ~- the contraction of. disease — for which, such plamuffs would
be claiming: Tt would be the enission of d:sease-causmg flbre not the failure to ho d a
iicenee which caused that mjury '

Seetmn 14

2.60 - Sectlon 14 would in ail- probab:ltty be hcid to create private rlghts of action, dnd
Baryulgll residents, being clearly members of the class. of persons the section intends to
benefit, would be proper plaintiffs to bring such actions. The evidence recéived by the
Commlttee suggests. that it.could well be possible to show that (after 1t January 1963
when the Baryulgil premises came within the Schedule — see paragraph 2.43) Asbestos
Mines Pty Ltd had not maintained the equipment intended to prevent the escape of dust
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and fibre in an efficient condition nor’operated it in a proper and efficient manner, as
required by the section, and/or that they had processed, handled, moved or stored ‘the
serpentine rock or ‘the asbestos fibre ‘obtained thérefrom in a“manner not ‘proper and
efficient, thus causing or increasing air pollution.™ If such’'evidence were produced to the
satisfaction of the court, the first major element of the cause or action — cstabhshment Of
~a breach of the statute — would be made out. S

261 The second major element — that the breach caused the injury — would be more
problematic,. It is clear that airborne asbestos fibre can cause mesothelioma even when the
‘point of ‘emission is at some distance from the plaintiff’s place of work, residence, etc.

Joosten v. Midalco Pty Ltd 7 accepted that. But it would not be possible for a resident of
the- Square:to prove conclusively ‘that it was ‘the airborne fibre ‘which had caused the
disease rather than fibre introduced onto the Square by some other means. As suggested in
paragraph  2.29, a court would probably. accept that causation was established on' the
argument that the airborne fibre had increased the piamnff s risk by mcreasmg expo%ure

262 There would be little difficulty in establishing that the | injury was the type’ agamsl
which the section intended to give protection. Section 14 is intended to protect persons in
the. neighbourhood-of the source -of pollution from whatever harm or inconvenience the
particular ‘pollutant might cause. Thus, given satsifa(:tory"evidénce of the breach, and
subject to.Limitarion Act.questions dlscussed earlier,™ an acuon bdsed on Secuon 14
would have a good chance of success. RN S -

Section - 15

2.63 * ‘Section ‘15(1) imposes on the occupier the obi;ganon o’ keep the ‘emission of
poliutants below the standard of concentration prescribed in the regulations. Regulations
under the Clean Air Act 1961 were first passed in February 1964. Regulation [7(2) set the
standards of concentration and rates of emission.-Paragraph-(1) of chulatmn 17(2) dealt
with ‘any trade, industry, process, industrial plant or fuel burning eqmpment emtnmg dust
or other particulate emissions’ (emphasis added). It stated .that: . .

The standard of concentration at the prescribed point of dust, fly-ash, soot, cement or other
- solid particles of any kind in each cubic foot of residual gas before admixture with air,
simoke or other £AseS, shall be such that the total mass of such solid pa;iicles does not
. excced 0.2 grams (emphasss added)” 5

Whlle the reference to ‘dust and. ‘other solid parucles would seem to cover: a&.bestos
fibre, the reference to the presence of such matter in. cubic feet ‘of residual gas before
admixture with air’.does not appear appropriate to cover the nature. of -operations at
Baryulgil. Regu!anon 17(2) (1) was amended in June 1966, but the amendment (which
excepted boilers and incinerators from the paragraph as quoted, and inserted a separate
method of measurement for their emissions)™ does not overcome the problem just referred
to. It wouid therefore appear that the regulations did not prescribe any standards of

concentration for asbestos fibres. _ :
2. 64 In the evem that no standard is prescubed Secnon 5(2) has effect The occupler is
to conduct his or her operations ‘by such practicable means as may be necessary to prevent
or minimise air pollution’. To establish breach of Section 13(2), it would therefore be
necessary to establish that there were practicable means by which Asbestos Mines Pty Lid
could have prevented or minimised any emisison of asbestos fibre proved to have been
occurting. This issue was discussed in relation to the action in neghgence by workers.*!
Once evidence of practicable precautioris was given, (assummo that emission had been
proved) a breach would be established. The other elements of the cause of action would
probably be able to be established also, as described in paragraphs 2.61 and 2.62.
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Section 19

2,65 A claim based on breach of Section 19(2) in relation to the period between passage
of the Act in 1961 and the amendment to the Schedule on 11 January 1963 would involve
the same issues as a claim based on breach of Section 15 after 11 January 1963, and wou]d
--face Ehe same problems and have the same chance of SUCCESS !

:STATUTORY OBLIGATIONS APPLYING TO ASBESTOS MENES PTY LTD e
TRE THE CLEAN WATERS ACT. 1970 (N S.W.)

2. 66 The Ciean Warers Acr alms to prevent poElutson of waters — watcrs bemg defmcd
_as:___- T : _ . _ : . ,
o any Tiver, stredm iake laﬂoon natural or. anmcdl wdtcrceurse ddm or tida] watcrs

{including the sea), or part thereof, and includes any undergmund or artesian water, or any
. part. thereof, (Sectlon 5) :

Respon51b1]1ty for this Act also rests. wuh the SEate Pollutlon Control Commlsmon

'2:67  Section 16 of the ‘Act prohibits the pollution of the causing or permitting: of the
‘pollution of ‘any ‘waters by ‘any person except that by subsection (6); - :

. it shali not be an offence agams[ this Act . . . fora person to pollute any ‘waters if he
holds a licence and does not poi}u{e the waters in comravennon of any of the conditions of
the licence. : : -

By subsection (7), it is an oifence agdmst the Ac: euher for any unhcensed person to
potlute any waters or for a licensed person to pollate waters otherwme than m accord&nce
with the conditions of the licence.’

2 68 Secnon 5 deflnes po]!utes as medmng

- {a)-:-to place in or on the waters any matter, whcthcr solid, ilquld or gaseeus so that the

:physwal chemicai:or biological  condition of the waters is changed; or
-.(b) * to place in or on the waters any refuse. litter, éei}rl's or other matter, whether sollé or
ligizid or gaseous, so that the change in the condition of the waters or the retuse, litter,
debris or other matter, either alone or together with any other refase, litter, debris or
matter present in the waters makes, or is likely to make, the waters unclean, noxious,
poisenous or impure. detrimental to the health, safety, welfare or property of persons,
undrinkable for farm animals, poisonious or harmful to aquatic life, animals, birds or
~fish inor around the waters or unsuitable for use in irrigation or ebstructs or interferes
with, or is likely to obstruct or interfere with persons in the exercise or enjoymf:nl of

any right in relation to the waters; or
{¢) (o place in or on the waters any matter, whether solid, liguid, or gaseous, that is of a
prescribed nature, description or class or that does not comply with any standard
. prescribed in respect of that matter.

2.69 Evidence given to the Committee suggests that poiiutlon of waters took place, and
is still taking place, as a result of asbestos fibres being carried by way of rain and its
run-off from the tailings dump on the property of Asbestos Mines Pty Ltd into the waters
serving the Square.” No evidence has been received by the Committee to show whether or
not Asbestos Mines Pty Lid held, or continue to hold, a licence under the Clean Warers
Act. If they did not hold, or failed to renew, a licence and the alleged pollution of the
waters were proved, there would be a breach of Section 16(1). If they held and stifl hold a
licence whose conditions were inappropriate to cover a proved pollution of the waters by

run-off from the tailings dump, there would be a breach of Section 16(7).

2.70 Since the obiect of the Act appears to be to benefit the public as a whole by
protecting the purity of waters, it might be that Section 16 would not be intended to give
any private rights of action for its breach. i may be however, that the Act would be
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interpreted as aiming to benefit not only the public but in particular persons who use the
waters which: might otherwise be polluted. In that case, the users of any particular waters
could be said to be a-class less extensive than the public as a whole and Section 16 might
be held. to give private rlghts of. action to such users. : :

2.7t If that interpretation were -adopted; then residents of the Square who contract
asbestos-related diseases would be proper plaintiffs to bring actions for breach of Section
16 against Asbestos Mines Pty Lid. If the breach were proved (either pellution, or
pollution not in accordance with the conditions of a leence), such: persons could attempt
to argue that their diseases were caused by the ingestion of asbestos fibres as a result of
drinking the polluted water. However, the medical evidence suggests that ashestos-related
cancers are unlikely to be caused by ingestion of fibres. H, however, countervailing
medical evidence were accepted by the Court, and if the Act were to be interpreted as
miendmg to protect particular users-of waters as well as'the public as a whole, then any
personal injury which resulted from the poliution would be likely to be held to be an injury
of the type against which the section intended to give protection. Thus, am dction for
breach of Section I'6 appears to'depend on whether the pollution is proved, the'plaintiff’s
disease is.diagnosed, possible causation by ingestion is accepted, and the Court.is willing
to interpret the section as giving a private right of action. Success would also be subject to
the li_mi_talions issues _discussed- im previous. sect_ipns.“_‘

BREACH OF STATUTORY DUTY ACTIONS BY
DEPFNDANTS OF DECFASFD PERSONb R

2,72 Any of the breaches on the basis of which a person contracting an asbestos reiated
disease could make a claim for damages would be available to found an action by the
dependants of that person if he or she had not ‘brought the action personally before death.
The problems’ besettmg the Compensatton to Relatives claim and the claim on behalf of
the estate, discussed in previous sections.® would affect these claims equally, as would
the application of the Limitation Act: $969. The measure of damages for the dependant’s
breach of statutory duty actions would be subject to the same formuiae as discussed above
(paragraphs i.147 to 1. 154 and 1157 10 l 159) ' ' “
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Appendix HI
Chapter 3

Claims Under The Workers’ Compensation
(Dust Diseases) A-c_t_

NATURE OF ENTITLEMENT TO COMPENSATION UNDF R THE
WORKERS' COMPENSATION (DUST DISEASES) ACT

3.1 The Workers' Compensation (Dust Diseases) Act 1942% provides a statutory
compensation scheme for persons disabled for work as a result of occupational contraction
of a dust disease. As the title of the Act suggests, the scheme is an offshoot of the scheme
established under the Workers’ Compensation Act 1926, N.S.W ., but it incorporates 2
number of significant differences from the broader workers’ .compensation scheme.

3.2 The Dust Diseases compensation scheme provides compensation for persons who
are disabled for work by a dust disease contracted as a result of employment. The
existence of the disablement is to be determined by a medical authority. Compensation is
paid out of a fund composed largely of premiums paid by insurers of employers in
industries - exposing workers to the risk of comtracting a dust disease,

Dust Diseases _
3.3 Section 3 of the Dust Diseases Act defines ‘dusi as meaning:

dust of such a nature that the inhalation thereof may give rise to a dust disease.
and defines ‘dust disease’ as:

any disease specified in the schedule. and includes any pathological condition of the lungs,

pletra or peritoneum, that is caused by dust that may also cause a disease so specified.
The Schedule to the Act in which the specified dust diseases are listed includes asbestosis
and mesothelioma. Prior to amendment to the Dust Diseases Act which came into force in
Janvary 1984° the definition of ‘dust disease’ read:

Cfdust disease’ means any disease spccified in the Schedule and includes any pathological

condition of the pulmoenary organs, that is caused by dust and accompames a disease so
specified.

Before the January 1984 amendment mesothelioma was not listed in the Schedule of
specified dust discases.

The Medlcai Authe)nty

3.4 - The medical authority which (,emﬁu; as to a person’s dlqablemem is set up under
Section 7(1} of the Act which states:
The medical authority, for the purposes of this Act, shail be a medical board consisting of
three legally qualified medical practitioners who shall be appeinted by the Minister, one of
whom shall be appointed chairman, another of whom shall be nominated by empioyers who
employ workers in any industsy or process, employment in which exposes the worker to the
possibility of contracting a dust disease, and another by such workers . . .
Section 7(5) provides that ‘the certificate of a medical authority shali be subject to Section
8l conclusive evidence as to the matters certified’.
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The Workers’ Compensation (Elust Diseases) Fund

3.5 The fund out of which compensation is paid is established under Section 6 of the
Act. By Section o(1):

There shall be established a Workers® Compensation (Dust Diseases) Fund which shall

consist of — _ :

(a) all balances, investment and moncys of which the Silicosis Fund consisted
immediately before the Commencement of Part II of the Workers™ Compensation
{Dust Diseases) Amendment Act, 1967, and all moneys that, immediately before that
commencement, were owing to the Silicosis Fund and are paid after that
commencement;

(b) all moneys paid by the Imumncc Premiums Committee Consntmed under the Prmc;pa
Act (hereinafter referred to as the Insurance Premiums Committee) to the board from
coniributions paid by insurers under and in accordance with the provisions of this
section, .

(¢} any moneys prVlded hy Parlizmeni for the purposw of thc Fund dl’i(j

(d} any fees paid under Section 3A.

The contributions by insurers referred ‘to in Section 6(1) (b) are determmed and payable
under Section 6(6) and (7):

(6) The amount of such estimate (less the moneys referred to in paragraph (a) and
subsection 5) shall be paid {o the Insurance Premiums Committee by way of contributions
by insurers in accordance with the provisions of this section. The contributions o be so paid
by any insurer shall be of such amount and shall be made at such times as the Insurance
Premiums Commiitee determines.

(7) The Insurance Premiums Committee shall, in respect of such estimate, determine—
(a} the insurers or classes of insurers by whom the contributions under this section are
to be paid;
{b) the amount of the contributions to be so paid by such insurers or classes of insurers;
{c) the times at which such contributions shall be so paid . . .

The Compensation Payable
3.6 Entitlement to compensation is established by Section 8(1) (a) which_ states that:

where the medical authority certifies that a person is totally or banially disabled for work
from a dust disease and that his disablement was reasonably attributable to his exposure to
the inhalation of dust in an occupation to the nature of which the disease was due, such
person shall, if the board finds —
a that such person was a worker during the whole of the time he was engaged in such
occupation; or :

(i) that such person was a worker during only part of the time he was engaged in such
occupation, and, on the report of the medical authority, further finds that his
disablement was reasonably attributable to his exposure to the inhalation of dust in
such occupation during the time that the board has found that be was a worker in such
occupation,

be entitled to an award from the board, and to receive compensation at the prescribed rates

from the Fund,

The prescribed rates referred to are identified in Section 8(2) (a) as being ‘the weekly
compensation payments prescribed by Section 9 of the Principal Act’ (1hat is, the
Workers” Compensation Act 1926).

3.7 The payments prescribed by Section 9 of the Workers” Compensation Act 1926 are
differentiated according to whether the incapacity for work {parallelling ‘disablement for
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work™ under the Dust Diseases Act) is total or partial. In the case of total incapacity for
work, for the first 26 weeks of incapacity, Section 9 entitles the worker to receive a
weekly sum equal to his or her cwrrent weekly wage at the time of the incapacitating
injury. From the 27th week until recovery or death the worker is entitled to receive
weekly: :

(a) 90% of his or her average weekly wage in the 12 months preceding the injury,
“subject to a minimim and maximum of $113.90 and $143.80 (these sums being
indexed by reference to the C.P.I and amended each Ap: il and September), _

(b} a payment of $33.40 (mdexed as above) for a dependent spouse or de facto spouse;

{c) a payment of $16.70 for cach child under 16, student child under 21 or person to
whom the worker stands in loco parensis (indexed as above).

3.8 .Inthe case of partial incapacity, Sections 9 and 11(1) state that the worker is entitled
to receive (for the duration of that incapacity) a weekly sum not exceeding the difference
between the amount he or she could have earned but for the injury had he or she continued
to be employed in the same or some comparable employment and the amount he or she is
or would be able to earn as a result of the injury in an employment suited to his or her
post-injury capacities. In relation to such payments, Section 8(3B) of the Dust Diseases
Aci states that:
Where the board is satisfied that a person who pursuant to this Act is receiving or entitled to”
receive weekly payments of compensation -under an award in respect of his partial
disablement for work from a dust disease has taken all reasonable steps to obtain, and has
- failed to obtain employment of & kind suited to a persen so partially disabled, and that his
~failure to ‘obtain such employment is a consequence, wholly or mainly, ‘of such
disablement, the board may order that his disablement shall be treated as total disablement,
. and the board may -at any time rescind any such order. .
‘While such an order remains in force the compensation payable under the award shall be
-+ that which would have been payablc thereunder had the dlsablement from the disease been
total. - . :
’I hls subsection provides tor a “deemed total’ disability, similar to that under Section {2 of
the Workers' Compensation Act 1926. :

3.9 By Section 8(3) of the Dust Diseases Act, the provisions of a number of sections of
the Workers’ Compensation Act 1926 are to apply “mutatis mutandis’ to the awards made
pursuant to Section 8(2). Among the Workers” Compensation Act provisions referred to
are Section 15(1) and (3) and Section 60. By Section 15(1): :
- the liability in respect of any weekly payment may, with the consent of the worker, be
“redeemed either in whole or in part by the payment of a [ump sum, determined by the
Commission, having regard to any dispute as to Hability to pay compensation under this Act
and the injury, age and occupation of the worker at the time of the occurrence of the irjury,
as well as to his diminished ability to compete in an open labour market.
Section 15(3) provides that

Such lump sum may by agreement or order of the Commission be invested or otherwise
applied for the benefit of the person entitled thereto,
Thus by Section 8(3), making the necessary adjustments to the wording of Section 13(1}
and (3), the Dust Diseases Board may, with the consent of a person who has been certified
as disabled by & dust disease, redeem the weekly payments payable to that person under
Section 8(2) (a) by.a lump sum payment.

3.10 .. Section 60 of the Workers” Compensation Act will apply to the situation where no
such redemption has taken place. It provides for review of weekly payments:

(1) Any weekly payment may be reviewed by the Commission at the request of either the
employer or the worker, and on such review may be ended, diminished, or increased
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subject to the maximum provided by this Act, and the amount of payment shall, in dcfdui
of agreement, be settled by the Commission.
(2) The amount of weekly payments payable in respect of an injury, ‘whether received
hefore or after the commencement of the Workers™ Compensation {Amendment) Act, 1971,
may be increased to such an amount as would have been awarded if the worker had, at the
-time of the injury, been carning the wage or salary which he would probably have been
. eaming, at the date of review, if he had remained uninjured and continued to be employed
in thc. same or some comparablc employment.
In relatlon to Section 60, Sectlon 8(3) of the Dust Dtseases Ac.f states:

Wuhmat p[ejudlce t0 the generality of the foregoing provisions of this mbsemon the

‘provisions of the saaci section 60 shall, for the purposes of the application of the provisions

of that sectfon to any such award. be deemed to be amended —

(a) by omitting from subsection (1) the words *Commission at the request of either the
employer or’ and by inserting in lieu thereof 1hc words ‘beard; either of its own- mOlen
“or at the request of'; and ' -

~(b) by omitting from the same subsection the word ‘Commission' where scwndl\/
“occurring and by ;nsertmg in lieu 1hereof the wor(} “board’, :

- DIFFERENCES BETWEEN THE DUST DISEASES SCHEME AND
THE GENERAL WORKERS’ COM?ENI&A'E iON SCHEME '

3. l I .- There are two ma_;or differences between the two schemes. Plrst ‘n the case of the
Dust Diseases scheme compensation is paid on application to the Dust Diseases Board out
of a fund'administered by that Board: In the case of Workers® Compensation the injured
worker applies to his or her employer (and in practice through the employer 1o the insurer)
for compensation. It may be paid by the employer (insurer) without challenge, or the
employer may deny liability in which case the ‘issue of entitlement and liability is
determined by the Workers” Compensation Commission on the basis of -adversarial
proceeding,s between worker and employer little different from ordinary court proceed-
ings; and if the worker is found to be entitled, the compensation is pdld on the duectron of
the Commission, by the insurer of the employer concerned.

3.12 :Second, in the case of the Dust Diseases scheme, ent:tlement (zm,dmng disability
caused by a dust disease} is determined by the medical authority. In the case of Workers’
Compensation, in the event that entitlement is contested by the employer, the issue is
determined by a judicial, not a medical, body. The decision is informed by expert medical
evidence from both sides — worker and insurer — but 1t ultimately rests with the
Commission. Thus the medical issue is cwciemlary in the case of Workers’ Compensdtmﬂ
whereas under the Dusi Diseases scheme it is deuswe : .

DIFFICULTIES IN GAINING LGMP&NSATEON UNDER ’E‘HE
DUST DISEASES ACT

3.13  Section 8(I} (a) presents the task for the medical authority as a single one — to
certify total or partial disablement through a dust disease (occupationally contracted). 'In
reality, that involves two inquiries: first, is the person suffering from a dust d;\ease as
defined?, and second, is the disease totally or partially disabling?

3.14 The first of these inguiries might pose problems to Baryulgil claimants, since as
seen in paragraphs 1.19 to 1.24, asbestosis 15 a disease which is comparatively difficult to
diagnose. The submission of the Dust Diseases Board stated that their approach was
always to give applicants the benefit of the doubt where a diagnosis was uncertain.’
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However, others have argued that the diagnostic criteria used by the Board may be
mme{:essanfy restrictive, with the result that persom who are in fact suffering from the
disease may be unable to gain compensation.® No detailed evidence supporting the
allegation of conservative diagnostic criteria has been put before the Committee. Such a
problem would have been more severe before January 1984 when the amendment to the
Act allowed apppal from a decision of the Board or the medical amhomy to the Workers’
Compcmatlon Commission® (subject to the limEEBHOH on grounds of appedl dmcussed in’
paragsraphs 3.32 t 3.36 below) '

3,15 The second thquiry to. be made by the medical &uthonty, the existence of
disablement {whether total or partial), is likely to be less problematical than the diagnosis.
of dlSC&SB . _ . o

EFFEC'H O RECI‘IP'H OF COMPEN&ATION UNBER THE :
BUST DISEASES ACT ON RIGHTS TO DAMAGES AT COMMON LAW

3. Eé A worker who contrdc,ts a statutonly compensab]c dxsedsc (or suffers a statutomly
compensable injury) may do so in circumstances which would give rise to a claim for
damages at common law against his other employer or a thlrd party, as having been
caused by the negligence of the employer or third party.’” Where that situation arises, the
principal Act — the Workers' Compensation Act 1926 — preserves the worket's rights 1o
sue for damages. By Sections 63 and 64 of the Workers” Compensarion Act, the injured
worker may choose a number of approaches:

(1} - claim under Workers' Compensation “‘Act only;
{2y claim uader the Act and then sue for damages “and
(3). sue.for damages only.

3.17 In approach (1), where the injury is caused by the empioyer the worker could
change his or her mind and sue for damages at any time within six years of the i injury (or
even later, if there were material facts of which he or she had not had means of knowledge
-— see paragraphs 1.89 to 1.104 above). If, however, the worker stands by the decision
not to sue, he or she is entitled to continue receiving compemdtlon under the Act for as
long as his or her incapacity for work continues. If the injury is caused by a third party
against whom the worker would have had a claim for damages, the employer can, by
virtue of Section 64(1) (b}, bring an action against the third party to recover the amounts
paid to the worker as compensation payments (to the limit of the ddmages which the
worker would have recovered had he or she sued).

3.18 In approach (2) — which 1s the advisable ong — the worker must (subject to
Section 53(1)) make the Workers’ Compensation claim within 6 months of the injury. At
any time within 6 years of the injury, he or she may sue for damages. But if the worker is
successful and receives an award of damages, if the suit is against the employer, the
amount of compensation payments received up to the date of the award will be subtracted
from the damages payable,* and from the date of .the award the worker's righis to
compensation payments for that injury are extinguished.” If the suit for damages is against
a third party, and the worker is successful, he or she must repay to the employer the
amount of compensation received up to the date of the award, and ail future rights to
compensation are extinguished."

3.19 “Approach (3) is unwise. If the worker seeks damages, without having made a claim
for compensation, and is awarded damages, there is nothing to be deducted or to repay out
of the award, but all future rights to claim compensation are extinguished.” i the worker
seeks damages but loses the case, he or she could still claim Workers” Compensation if in
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time, but since the 6 month time lmit"” on Workers’ Compensation claims is considerably
less than the almost invariable duration of common law proceedings it is very unlikely that
an unstccessful common an plamntiff would _sti[l be- in time to seek aitemativc
Compensdllon

3.20 . In brief, the pos1t10n under the Workers’ Compensarion Act is that an injured
worker can seek either or both compensation or damages but cannot receive both. The
Dust Diseases Act makes no provision for common law claims, equivalent to Sections 63
and 64 of the Principal Act. In that case, a worker receiving compensation under the Dust
Diseases Act would not be barred in any way from claiming damages against his or her
employer, but those damages would be reduced by the compensation received insofar as it
lessened the losses which would otherwise have been attributable to the disease. An
assessment would have to be made - requiring some indication of election by the
plaintiff to continue to receive or to disclaim future compensation payments — of the
effect on future lost earming capacity. The situation of a claim for damages against a third
party discussed above would not arise here because of the differences between Section
8(1) of the Dusr Diseases Acr whereby entitlement arises from a disabling dust disease
‘reasonably attributable to his exposure to the inhalation of dust in an occupation to the
nature of which the disease was due’ (cmphabas added) and Sections 6 and 7(1) of the
Workers' Compemanon Act Whereby a‘worker is entitled to compensation for incapacity
resultmg from an ‘injury arising out of or in the course of em/)immem {emphasis
added). '

CLAIMS UNDER THE WORKERS’ COMPENSATION (DUST DISEASEQ) ACT
BY DEPENDANTS OF DECEASED PERSONS

3.21 The dependants of persons who die from an occupationally caused dust disease are
entitled to compensation under Section 8(1) (b), as are the dependants of persons who die
~ from whatever cause — subsequent to their receipt of, or. LCE’[leCd[EOH for,
compensation under-the Act, by Section 8(1) (c). -

DEPENDANTS OF PERSONS DYING FROM A DUST DISEASE —
ENTITLEMENT TO CLAIM
3.22 Section 8 (1) (b) states:

where the medical authority certifies that a person died from a dust disecase and that his
death was reasonabiy attributable to his exposure to the inhafation of dust in an occupation
- to the nature of which the disease was due, the dependants of such a person shall, if the
- board- finds -

(i) that such a person was a worker during the whole of the time he was mg,agul in such
“opccupation; - or :
(i} that such a person was a worker doring only part of the time he was engaged in such
“o- occupation, and, on'the report of the medical authority, further finds that his death was
“ reasonably attributable to his exposure to the inhalation of dust in such occupation
- during the time that the beard has found that he was a worker in such occupation.
be entitled 1o an award-from the board, and fo receive compensation at the pruannbed rates
from the Fund. .
In such a case, the award to which the claimants are entitled depends on whether or not the
dependants include a widow or de facto spouse or children only.
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ENTITLEMENT WHERE THE DEPENDANTS INCLUDE A WIDOW OR
DE FACTO SPOUSE

3.23  This situation is provided for by Section 8(2B) (a) which states:

This subsection applies to every award of the board made, afier the commencement of Part
I of the Workers’ Compensation {Dust Diseases) Amendment Act, 1967, pursuant to
paragraph  (b) or {c) of subsection (i) in respect of the death before or after that
commencement of a person (in this subsection and in subsections (2C) and (2D) referred to
as ‘the worker’) upon whom there was dependent for support, xmmcdmiely before his death,
the following and no other person or persons .

iy a widow or widower; or -

(i} & widow or widower and a child or children.
(By Section 3, ‘widow’ and ‘widower’ include persons who lived with the deceased on a
permanem and bona fide domestic bas;s as w;fc or husband.)

324 The amount Ehese dependdms are enutied to receive s govemed by Section 8{28)
{i)) to (d):

(b) Where the dependent person referred to in Subparags-aph (1) or (i1) of paragraph (a) was

wholly dependent for support on-the worker and an award 1o which this subsection

- applies is made by the board under paragraph (b) of subscctmn (1), the prescribed rates
“of compensation payable shall be — :

{1y the sum of $16,500;

{if) a weekly payment of $46.50 per week, to continue untif the marriage or death, :
whichever event first occurs, of that person; and s
“(iiiy subject to paragraph (ba) — a weekly payment of $20 per week tn respect of sach
child who was wholly or partly dependent on the worker for support, to continue
unttl the death of that child.
{ba) The payment referred to in paragraph {b} (i) shall not be made in respect of a child
who has attained, or attains, the age of 16 vears unless the child is under the age of 21
years and is receiving szlI—_:{_ime education at school, college or university.

{c) Where the dependent person referred to in subparagraph (&) or (ii} of paragraph (a) was
: wholly dependent for support on the worker and an award to which this subsection
applies is made pursuani to paragraph (¢} of subsection (1), the prescribed rates of
compensation payable shall be:
(i} where the disablement for work from the disease was total, the compensation
payments prescribed by paragraph (b). :
{d} Where the dependent person referred t0 in subparagraph (1) or (ii) of paragraph (a} was
- partially dependent on the worker for support the prescribed rate of compensation
payable shall be such payments, not exceeding in any case the amount that would have
been payable as compensation under the award had that person been wholly dependent
. on the worker for support, as may be determined by the board to be reasonable and
proportionate to the injury to that person.
3.25 “The sums referred to in Section 8 (2B) (b) are, like those referred to in paragraph
3.7, indexed by use of the formula in Section 9A of the Workers” Compensation Act 1926.
Section 8(3) of the Dust Diseases Act provides thati:
For the purposes of the application of section 9A of the Principal Act in accordance with the
foregoing provisions of this subsection —
(a} a reference in that section to an adjustable amount {other than such a reference in the

definition of *base rate’ in section 9A (1)) includes a reference to each of the amounts
of $16,500, $46.50 and $20 referred to in subsection (2B} (b) (i), (i) or {ii);
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(b) the definition of *base rate’ in section 9A (13 shall be deemed to have been bmi_[ted and
the following definition inserted instead thereof:
‘base rafe’ means -
(a) m relation o an dd_]u‘;tabfe amount of $16.500 or $20- ‘b 78 22, or
(by in refation to an adjustable amount of $46.50-5144.57;

(c) section 9A (2A) shall be read and construed as requiring the references in this section
to the amount of $16,500 to be read and construed in accordance with section %A (2A)
as applied by this subsection; and -

(d) section 9A(3) shall be read and construed -as requiring thc references in this section to
the amounts of $46.30 and $20 to be read and construed in accordance with section
9A¢3}) as applied by this subsection.

The current adjustable amounts under Section 8(2B) are $2% 550, $81. 70 and $28.50."

ENTITLEMENT WHERE THE DEPENDANTS D{) NOT INCLUDE A WIDOW
OR DE FACTO ' '

3.26 This situation is provided for by Section 8 (2) (b):

where the award is made pursuant to paragraph (b) of that subsection — the compensation
payments preseribed by scction 8 of the Principal Act, calculated as if thai section as in
force at the date of death had been in force at the date of the injury (o the person whose
dependants are entitled to the award;

Section 8 of the Principal Act — the Workers' Compensation Act ]926 - Slates:
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{1} Where death results from the injury, and the worker leaves any dependants wholly
dependant for support upos the worker, the amount of Lompcnsauon pavable by the
employer under this Act shall be —

(1) the sum of $40,000; and
(b) in addition thereto, an amount of $20 per week in respect of —

{i) each dependent child of the worker under the age of sixteen years, such payments
to continue in respect of each such child until he dies or attains the age of sixteen
years, whichever event first occurs: Provided that where such a chiid on his
attaining the age of sixteen years is a student, such payments shall continue in
respect of that child until he dies, or attains the age of twenty-one e years, or ceases
to be a student, whichever event first occurs; and -

{ii) each dependent child of the worker being a student over the age of sixteen years
but under the age of twenty-one years, such payments fo contnue in respect of
each such child unti] he dies, or attains the age of fwenty-one vears, or ceases to
be a student, which ever event first occurs.

The amount of any weekly payments made under this Act, and any lump sum paid in
redempnon thereof or any lump sum paid as compensation under this Act, shall not be
deducted from the amounts referred to in paragraphs {a) and (b).

In this subsection ‘child of the worker” means child or stepchild of the worker and
includes a person 1o whom the worker stood in loco parentis; “dependent child of the
worker’ means child of the worker who was wholly or in part dependent for support on
the worker; and ‘student’ means person receiving full time education at a school,
college or university.

(2) Where death results from the injury and _ﬁhc worker does not leave _aﬁy dependants
wholly dependent upon him for support, but leaves dependants in part so dependent, the
compensation payable by the employer under this Act shall be —

{a) if the employer so agrees — ihe amount that would have been payable under
subsection (1) if those dependants had been wholly dependent on the worker;




(by where agreement is reached for the payment of an amount less than the amount
provided by paragraph {a) and the amount agreed  upon is approved by the
LCommissioner as redsondb]c and proportlonalc to the injury {o those dependanis — the
dmoum so approved: ¢

(¢) in defaul of agmemanl as to the amount (o be paid or in default of " approval by the
Commission for payment of an agreed amount under paragraph (b) — such amount not
exceeding the amount provided by paragraph (a), as is determined by the Commission
to be reasonable and preportionate to the injury to those dependants,

The amounts in Section 8(1) are indexed, pursuant to Section 9A, the current amounts
being $57.000 and $28.50.% :

DEPENDANTS OF PERSONS DYING WITH A DUST DISEASE -
ENTITLEMENT T0 CLAIM '

3.27 The entitiement of such pérsons to claim is set out in Section 8(1) (¢) of the Dust Diseuses
Act whereby:

where a person dies and ——

{iy nmmediatcly before his death he was recervmg or was cnmh:d undu an award of the
board or of the Silicosis Committee to receive, continuing payments of compensation at
the prescribed rates from th{, Fund in respect of hls dzsab%ement for work from a dust
disease; or

{ii) (a) -he had before his death applicd to the board or to the Silicosis Committee for
compensation under the provisions of this Act or to be examined hy the medical
authority and — : : :

" {i) the medical authority had before his death examined such person and certified
" gither before or after his death pursuant to the last examination of such person
made by the medical authority before his death that such person was at the
time of that examination totally or partially disabled for work from a dust
disease and that his disablement was reasonably attributable to his exposure to
the inhalation of dust in an occupation to the rature of whlch the discase was

due; or .

(ii) -the medical authority had not before. his death exdmmcd suuh person
pursuant to such applications but after his death certifies that such person was
immediately before his death totally or partially disabled for work from a
dust disease and that his disablement was reasonably attributable to his
exposure to the inhalation of dust in an occupation to the nature of which the
disease was due, and

(b) the board finds —

(i) that such person was a worker during the whole of ahe time he was engaged

~In such occupation; or _

{ii) that %uch person was a worker during on}y part of the time he was engaged in
such occupation, and the mCdICdl authority further certifies that his
disablement was reasonably attributable to his exposure to the inhalation of
dust in such occupation during the time that the board has found that he was a
worker in such occupation.

the dependants of such person shall if they are not entitled under paragraph (b} of

this subsection to an award from the board and to receive compensation at the

prescribed rates from the Fund, be entitled under this paragraph to an award from

the board and to receive compensation at the prescribed rates from the Fund . . .

The award to which such claimants are entitled depends again on whether or not the
dependants include a widow or de facto spouse or children only.
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ENTITLEMENT WHERE THE DFPENDANTQ INCLUDE A WIDOW OR
DE FACTO SPOUSE

3.28

(.

In this case, the amount of the award is governed by Section 8(2B), which as seen
in paragraph 3.23, applied to awards made “pursuant to paragraph (b) or (¢} of subsection

and is as set out in subsection {2B} (b}-(d}, indexed pursuant to Section 9A of the

Principal Act and Section 8(3) of the Dust Diseases Act.

ENTITLEMENT WHERE THE DEPENDANTS DO NOT INCLUDE A
WIDOW OR DE FACTO SPGUSE

3.29 The award in this case is made under Section 8(2)'(6) which st”at.es._:

where the award is made pursuant to paragraph (c) of that subsection and the disablement for
work from the dust disease was —

(®

(i)

total — the compensation payments prescribed by secton 8 of the Principal Act,
calculated as if that section as in force at the date of death had been in force at the date of
the injury to the person whose dependants are entitled to the award;

partial — such percentage of the compensation payments that would have been payable
under subparagraph (i) had the disablement been total as is equal to the percentage of the
person’s disablement for work from the dost disease as certified by the medical
authority, where the dependants of the pecson are entitfed to compensation payments by
reason of the operation of subparagraph (i) of paragraph (a) of subparagraph (i) of
paragraph (¢) of subsection (1), at the last examination of the persor made by the
medical avthority before his death or, where the dependants of the person are entitled to
compensation payments by reason of the operation of subparagraph {ii} of paragraph {a)
of subparagraph (c} of subsection (1}, in the certificate issued by the medical authority
pursuant to subparagraph (i) of the said paragraph (8) . . .

The payments prescribed by Section 8 of the Principal Act are set out in paragraph 3.20.

Lemp Sum Redemptions

The possibility of lump sum redemption of payments under Section 8(1} (a) was
discussed in paragraph 3.9. By Section 8(2E). the Dust Diseases Board is empowered {0
make a similar redemption of paymenis lo dependants:

3.30

(a)

{b)

At the request of a decndent person referred o in subsection {2B) (a) (i), the board
may, if it considers it to be in the best interest of that person so to do, redeem a liability
to make weekly payments of compensation to that person by an award of a lump sum as
compensation. _ ‘

The bosrd shall not, under paragraph (a), redecem a liability by awarding a lump sunr of
an amount that, when added to the total amount payablc to the dependant person in
pursuance of this Act by way of —

(1) weekly payments in respect of the period commencing on the date of death of the
worker upon whont that person was dependent and ending on the date of the
redemption; or

(i) any other lump sum,

or both, would exceed the amount of the fump sum that would have been payabie to a

widow or widower of the worker under section 8 of the Principal Act at the time of the

death of the worker . . . :

However, the Board’s approach is generally not in favour of lump sum payments.

206




DIFFICULTIES fOR DEPENDANTS IN GAINING COMPENSATION
UNDER THE DUST DISEASES ACT

3.31 The diagnostic difficulties discussed m paragraphs 3.13 10 3.15 would apply 1o claims by
dependants as well as to claims by workers, since the dependants’ entitlement derives {from
diagnosis of a dust d]scdsc whmh LithCI’ causcd thu death or was élsaiﬂmg, the worker before his
death. :

The 1984 amendments — provision for appeai

332" Before 3984 there was no way “of appealing against a decision not to grant compensation or a
decision fo grant only a limited amount of compensation, since Section 5(2) (a) gave the Board
‘exelusive }u1|sd1cﬂon to examine into, hear and determine all matiers and questions arising out of a
claim for compensation under lh;s Act’ dnd by Section 5(2) {¢) "The decisions of the Board shall-be
final and conclusive’.
3.33  The amendments which took effect in January 1984 changed that position by altering Section
5(2) (¢) to read “The decisions of the Board shall, subject to Section 81, be final and conclusive’, and
by inserting the said Section &1

A1y Where — : :

(1} aperson alfecied by a ducmon of the homd or the medical autbority in relation to a claim

for compensation under this Act is dissatisfied with the decision; or
- (b} the Minister is dissatisfied "with a decision of the board or the medical authonty.

bmm in elthcr case & dcu’;zon ‘made al‘[er the commencement of this section —

(L) the pcrson or the Mm;s{u as the case may be, may appeal against the decision to the
Workers’ Compcnsatlon Cummm]en in duordauce with ruies mddc. under the Principal
- Acty and -
{d) the Workers' Compensation Commlssxon s]m!l have jurlsdlczlon te hear and determine
the appeal.
{2) An appeal under subsection (1) is an appeal by way of rehearing and the decision of the
T Workers’ Compensation Commission on the appeal is final and conclusive.
(3) The board ' _ .
(@ s a necessa_ry party tc an appeal undcr subsection (1) and
(b) shalt give effect to the decision on such an appeal.
The ambit of operation of the section is. unfortunately, far from clear,

3.34  Subsection (1) (a) and (b) refer to the prospective appeilant -~ a person affected by
a decision of the board or the medical suthority or the Minister — as being dissarisfied
with that decision. By itself that would seem to give the right of appeal whatever the
reasons for d:ssal:sf&tt;{m However, subsection (1) (c) siales that the dissatisfied person
(or Minister): . o

may appeal . . . to the Workers” Compensation Commission in accordance with rules made

under the Principal Act, :
3.35 The meaning of the phrase ‘rules made under the Principal Act’ could affect the
available grounds of appeal. It could mean (1) the Workers® Compensation Rules; or (2)
further rules of the same nature to be made 1o cover appeals from the Dust Diseases
Board, or even (3) rules in the sense of prescriptions, embodied in the sections of the
Principal Act. On the wording, the third meaning is least likely. If that was the meaning
intended, it would have been more i;kdy expressed as ‘in accordance with the provisions
of the Principal Act’. However, if meaning (3) were adopted, it could bring into play the
limitation in Section 37(4} of the Workers” Compensation Act whereby appeals from the
decisions of the Commission to the Supreme Court can only be on questions of law or of
the admission or rejection of evidence. A further indication of the unlikely nature of such
an interpretation of ‘rules’ is that Section 81(2) states the appeal is to be by way of
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rehearing, with the evidence as well as the law .examined by the Commission, As for
meaning (1}, if that had been intended. one would have expected subsection (1) (c) to read
‘in accordance with the Rules made under the Principal Act’. Furthermote, many of the
Workers” Compensation Rules have no pomble appl:catmn to dppe&ls to the Commmmn
from the Dust Diseases Board. :

3.36 it seems, therefore, that Section 8 gives a right of appezﬂ on ques{ions both of fact
and of law. To limit the right of appeal to questions of law would greatly restrict its
possible scope, since the decisions of the medical authority and the Board will be largely
decistons of fact. The only questions of law will be the {inal dmgnosls — that a person has
or has not a dust disease, and the final f;ndm; of disability, since the qucsimn of whether a
statutory category, such as ‘dust disease” or ‘disability,” applies to facts is a question of
law."" Apart from that, one could allege an error of law only by the claim that a particular
decision of fact was one which no reasonable tribunal could have made. "

1 mahty ﬂf Review

3.37  As mentioned in paragraph 3,32, before 1984 the Dust Diseases A(I stated the
decisions of the Board to be final and conclusive.”” Now there is an appeal to the Workers”

Compensation Commission, and Section 81(2) states that the decision of the Commission
on that appeal “is final and conclusive’. Nevertheless, the de¢isions of the Board were not
truly *final and conclusive’ before 1984, nor will the decisions of the Commission be so in
the future. While legislation setting up tribunals such as the Board and the Commission
can determine what rights of appeal there wili be from the decisions of the tribunals, it is
not possible, by the use of language such as in Section 81 (2), to oust the jurisdiction of the
superior cousls to review the decisions of lower courts and tribunals through grant to
persons aggrieved by those decisions of the prerogative writs of certiorari and prohibition.

The Board and the Commission would both be subject to the writs, as bodies ‘having legal
authority to determine guestions affecting the rights of subjects’.” By the writ of
certiorari, the Supreme Court could remove the record of the Board or Commission’s
decision into the Supreme Court for review if there were apparent on the face of that
record an error of faw, and could quash the decision. It would then be possible, by a writ
of mandamus, to have the Board or Commis%aon ordemd 10 deade thc, mdtter anew
according to law.

3.38  Quster clauses such as Section 81 (2) which purport to exclude such review have
been invariably held ineffective to exclude the prerogative writs,™ except where a time
limit is involved, allowing review for a specified period-but not thereaﬂer * Section 5{2)
(c) and Section 8K2) are not of that type. : ST

3.39 Therefore, it will be {apparently} possible in the future for a Baryulgil claimant
dissatisfied with the refusal of compensation by the Dust Diseases Board, or with the level
of disability assessed to appeal to the Workers’ Compensation Commission. it will further
be possible to have the decision of the Commission quashed and ordered to be made anew
if it contains an error of law {as, for example, of the type described in paragraph 3.36).

CLAIMS UNDER THE WORKERS® COMPE NSAT fON ACT

3.40  As of January 1984, claims under the principal Workers’ Compemanon Act have
become virtually impossible. Before the 1983 amendment to the Workers” Compensation
(Dust Diseases} Act, persons suffering bronchogenic carcinoma through asbestos
inhalation or mesothelioma could claim under either the Workers’ Compemarmn Act or
the Dust Diseases Act.
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3.41 That choice was due to the then definition of *dust disease’ in the latter Act which
did not actually cover either disease. As mentioned in paragraph 3.3 above, the definition
at that time read: :

any disease specified in the Scheduie and includes any pathological condition of the

pulmonary organs, that is caused by dust and accompanies a disease s0 specified.
This definition did not necessarily cover asbestos-induced bronchogenic carcinoma and
arguably could not cover mesothelioma. For mesothelioma is not a disecase of the
pulmonary organs. In the case of pleurai mesothelioma, it is a disease of the outer lining
of those organs, and in the case of peritoneal mesothelioma, it has nothing to do with the
pulmenary organs, Furthermore, neither bronchegenic carcinoma nor mesothelioma
necessarily ‘accompany’ a specified dust disease — asbestosis. It is quite possible for a
person exposed to asbestos inhalation to contract both asbestosis and bronchogenic
cascinoma or asbestosis and mesothelioma but it is not necessary to contraction of either
of the cancers for asbestosis also to be present. : ;

3.42 Despite the fact that the definition in the Act did not, in its terms. cover those
diseases, the Dust Digeases Board did award compensation to persons suffering
asbestos-induced bronchogenic carcinoma and mesothelioma, by a benign policy of
ignoring the strict words of the statute. However since their enabling Act did not sruly give
them jurisdiction over such cases, it was possible for persons sutfering those diseases to
approach the Workers” Compensation Commission and persuade that body that it, and not
the Dust Piseases Board, had jurisdiction over their cases.

3.43  That possibility has been ended by the 1983 amendments which list mesothelioma
as a scheduled dust disease and, by the alteration in wording of the definition in Section 3,
bring asbestos-induced bronchogenic carcinoma within the Board’s patent jurisdiction.

DISADVANTAGES IN THE AMENDMENTS TO THE
DUST DISKASES ACT

3.44 it s still oo early to determine whether these amendments will present more
advantages or disadvantages to those persons who previously, through the dubious
‘benefat” of their particular disease, had the option of seeking compensation from either
scheme. Whether the amendments are advantageous or disadvantageous will depend in
farge measure on why those persons sought o get info the jurisdiction of the Workers”
Compensation Commission prior to 1984, One reason would have been the greater
availability of appeaj against decisions, a muatter partly handled by the amendment
(Section 81 of the Act).™
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Appendix HI

Chapter 4

Common Law Remedies of Residents of
Baryulgil Square against Asbestos Mines Pty Ltd

I NEGLEGENCE

4.1 ?he common law action for damages for neghgcmc has been previously dealt with
in terms of an employer’s negligence, The employer's duty under tort law s to take
reasonable care not to expose his employees to unnecessary risk of injury (sec paragraph
1.1). This is but a particular example of the general duty which tort law sums up under the
rubric of ‘negligence’ and, which received its classic statement in the judgment of Lord
Atkin in Donoghue v Stevenson:'

There must be, and is, some general conception giving rise to a duty of care . . . The ruie

that you are to love your neighbour becomes in law you must not injure you neighbour; and

... the lawyer’s question, Who is my neighbour? receives a restricted reply. You must take

reasonable care to avoid acts or omissions which you can reasonably foresee would be

likely to injure your neighbour. Who then, in law, is my neighbour? The answer seems to

be — persons who are so cleselv and directly affected by my aet thar I ought reasonabiy o

have them in contemplation as being so affected when | am directing my mind 1o the acts or
omissions which are called in guestion. (emphasis added).

4.2 - There is ‘a powerfully embracing circularity in this statement, and it was out of that

power that negligence grew to be the major area of tort law. The employer clearly ought to

have his or her employees in contemplation as foreseeably being affected by his or her

acts: Employer’s liability thus becomes one of the least problematical branches of

negligence. But there are many other persons whom an employer — the conductor of an

enterprise — ought to have in contemplation as being closely and directly affected by his

or her acts in the carrying out of that enterprise. One situation where this will ohviously be

so is where the enterprise involves the introduction of dangerous substances into the

environment outside the works.

4.3 -t is claimed by the Aboriginal Legal Service that the operation of the Baryulgil
mine and mill resulted in the introduction, by several means, of potentially dangerous
quantities of asbestos fibre into the surrounding environment® — particularly into the
environment of Baryulgil Square but also inte that of other nearby Aboriginal
communities, members of whom went to work for Asbestos Mines Pty Lid. This claim
has not been categorically denied by the representatives of the operating company,’ and in
some measure it has been supported by evidence emanating from several of the
government departments who made submissions to the Committee.*

Elements of a Negligence Claim: based on Environmental
Pollution by Asbestos. Fibre

4.4 The necessary elements of such a cause of action are the same as those discussed in
relation to negligence by an employer.® It must be shown first, that some act of the
company operating the mine caused the asbestos fibre to poliute the neighbouring
environment and that the pollution caused injury to persens lving or working in that
environment; second, that it was foreseeable to the company that such pollution might
occur and might cause injury 6 such persons; third, that there were possible and
practicable ways in which the company could have prevented the pollution or the resultant
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injury; fourth, that a reasonable operator, in the circumstances of the company, would
have adopted those precautions; and finally, that the plaintiff did in fact suffer injury of
the type foresecable.

Causation

4.5  As mentioned in paragraphs 6.54 10 6.73 of the Report, evidence has been given that
environmental pollution did take place i ' ew clouds of
dust containing fibre onto the houses at Baryulgil Square. Hardie Trading (Services) Pty
Lid did not deny that this took place, though they suggested that the clouds would have
been composed of serpentine dust and would not have contained any apprecidble quantity
of asbestos fibre.* Furthermore, they stated that no-one had ever succeeded in getting a
positive reading of fibre in the air at the Square.” To obtain evidence of contamination in
the period of the mine and mill's operation would at this stage be extremely difficult. It
might also be difficult for a resident or former resident of the Square, diagnosed as having
an asbestos-related disease which would have been contracted during that peried, to
establish that the cause of his or her disease was fibre introduced into the Square in the
form of dust blown from the mine and mill. The disease contracted in that way would in

all probability be mesothelioma, since the level of exposure produced would be unlikely-

to be sufficient to produce asbestosis. There is, at least in the cities, a background level of
airborne asbestos fibre though it is probably not sufficient to cause an asbestos-related
disease.* Nevertheless this dii'ficuity’ might not be insuperable. Joosten v Midalco Pty
Lid 7 (see paragraphs 1.65 to 1.07) shows that courts are willing to accept that the fibre

introduced into an environment from a neighbouring asbestos mine is the cause of .

mesothelioma contracted by persons living or working in that environment.

4.6 . Evidence was also given by the Aboriginal Legal Service". and by members of the
Baryulgil community' that asbestos fibre was introduced into the environment of the
Square by being carried in on the clothes of the workers returning from work, there being
inadequate showering and changing facilities at the mine and mili, and that as a result the
families of the workers were exposed to a risk of contracting mesothelioma,

4.7 The Aboriginal'Legal Service has argued not only that environmental pollution at
the Square took place while the mine and mill were operating, but that poltution is suil
taking place, by fibre being blown from the tailings dump and washed into the creek.?
They produced a report on present environmental pollution from' Dr Basden of the
University of New South Wales." Claims of continuing environmental pollution at the
Square are bolstered by reports made to the Department of Aboriginal Affairs.” Such
evidence, if accepted by a court in preference to expert ewdence tendered by the
defendant company. could establish causation. :

Foreseeability

4.8 It was argued in paragraphs | 68 to 1.74 that foruecabx];ty wauld not be a
parficularty difficult issue for Baryulgil claimants arguing negligence by their former
employer, despite the decistons in Footner v Broken Hill Associated Smelrers Pry Ltd"
and JSoosren v Midalco Pry Lid " However, those cases would be much more in point in a
claim for negligence based on neighbourhood exposure. It is likely that-a court hearing
such a claim would hold — as the Supreme Court of Western Australia did, that, at feast
until the early 1970s, it would not have been foresceable to Asbestos Mines Pty Lid that
the amount of asbestos fibre introduced into the Square by their acts created a risk to the
residents of the Square of contracting an asbestos-related disease, Thus a claim based on
exposute before the early 1970s would be unlikely to succeed. However, there is more
likelthood that such risk would now be held to be foreseeable, so that persons currently
residing at the Square who contract an asbestos-related disease in the future which can be
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causally linked to their exposure there during and after the late 1970s might be able to
establish that the risk was foreseeable to the owners of the site on which the tailings dump
is situated. : :

Practicable Precautions

4.9 In relation to exposure of residents at the Square caused by wmdblown asbestos
fibre dunng the period of the mine and mill’s operation, the matters raised in para;,rdphs
1,75 to 1.88 are relevant. Was it practicable for Asbestos Mines Pty Ltd to use more
efficient plant that would reduce the ievel of fsbre—bcar;ng dust emttted from the site? Was
it posslble for them to operate their plant more carefully so as to reduce emissions?
Evidence would be needed to establish the answers 10 those questions. [t must be
remembered, however, that in assessing practtcablhty of precdutions the cost 01 those
precauuons proport:onau: to the protltabmty of the emerprlse is q1gntudnt

410 .. In relation to exposure caused by fibres carried in to.the Square on workers’
clothes. it would be less difficult to prove that there were possible and practicable
precautions — adequate showers and changing facilities with separate lockens for work
and non-work clothes, : - :

4.11 “In relation to exposure caused by the tailings dump, it would have to be shown that
reafforestation would eliminate the dispersal of fibre, or at least diminish it (o a state
where it no longer created a risk. Here ‘again, the cost of such a major reafforestation
programme could be said to render the precaution impracticable. The same would be true
if the suggested precaution was to remove:the tailings dumped on the site. Moreover, this
would almost certainly create additional risks of exposure while it was being done, and the
involvement.of -separate tisk is another factor which can be said to make a precaution
impracticable.

APPROACH OF THE REASONABLE OPERATOR

412 Even supposm0 that causation and foreseeability were established by the plaintiff,
and the precautions in paragraphs 4.9 and 4.11 were accepted as practicable, it is possrble
that a court would find that because of the low degree of likelihood of injury
(mesothelioma being a disease of very low frequency) and the high cost of precautions,
despite the gravity of the injury which couild occur, a reasonable operator in the
circumstances of Asbestos Mines Pty Litd would not have taken those precautions.
4.13 However, in relation to the method of exposure and suggested precautions in
paragraph 4.10, the comparatively inexpensive nature of the precautions might lead to a
different outcome of this process of weighing and balancing the factors involved.

Existence of Damage and Measure of Démagés

4.14 Obviously before such action could be sensibly entertained, the plaintiff .would
have to show damage resulting from the defendant’s acts. The diagnostic difficulties
discussed in paragrdphq 1.19 to 1.24 and the difficulties relating to the Limitation Act
1969 discussed in paragraphs 1.89 to 1.104 would apply to an action based on
neighbourhood exposure just as to one based on emp[oyer s liabiljty.

4.15 The measure of damages discussed in paragraphs [.105 to 1.115 would be the
same measure applied here — special and general damages, with general damages
compensating both pecuniary and non-pecuniary loss. The particular application of these
various heads of damage to Baryulgil claimants discussed there would also apply.
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Contributory Negligence

4.16 Inthe event of a successful claim and an assessment of damages by the court in the
manner described earlier, the actual sum the plaintiff received might, in one of the
situations referred to, be cut down on the grounds that the plaintiff had contributed to his
or her own injury. A finding of contributory negligence might very -well be -made in
relation to a plaintiff coming from the group of persons who have chosen to continue to
reside at the Square and claiming for a disease contracted as a result of exposure from the
tailings dump after the closure of . the mine, or at least after the commencement of the
Committee’s inquiry. It is not un zkely that a court would hold that by now those people
would be aware of the risk involved in continuing to reside there, and that their domg $0
amounts to takmg less care for their safety than the reasonable man would take in the
circumstances."” If the plaintiff were to be found to have been conmbutor;Ey neghgent the
damages assessed would be reduced in proportion to the extent of the plaintiff’s
contribution to the injury.” Continued residence in an area ‘of known health hazard could
be held to represent a high level of contnbutory negllgence and the reductlon of damages
could be substannai :

Actions by Dependants

4.17 If a person contracting a disease because of the pollution of the environment dies as
a result of that disease before having brought an action, his or her relatives would be able
to bring actions under the Compensation to Relatives Act 1897 .and the Law Reform
{Miscellaneous Provisions) Act 1944. o :

4.18 The nature of those actions and the particular problems assomated with them for
Baryulgil claimants, described in paragraphs t.142 to 1.156, have equal application. to
actions based on a death resulting from neighbourhood exposure to ashestos fibre.

II. NUISANCE

4.19  Pollution of the environment of Baryulgil Square (if established -— see paragraphs
6.54 to 6.73 of the Report and paragraphs 4.5 to 4.7 of this Appendix) could also give
inhabitants or former inhabitants of the Square a right of action in nuisance.”

Private Nuisance

4.20 The gist of private nuisance is interference with an occupier’s injerest in the beneficial use of
his land . .. harmful interference . . . may consist in . . . disturbance of the comfort, health
and convenience of the occuparnt by offensive smell, noise, smoke, dust . . . *

To found an action, the mtcrference must be substantial and unreasonable. In order to

have standing {o sue, the plainfiff must be the actual possessor of the land, whether as

owner or tepant. Such person will be able to claim damages, and in addition to seek an

injunction against continuation of the nuisance.

Sfanding to Sue

4.21  As stated above, it is the person in actual possession who has standing to sue in

private nuisance. The first difficulty that would face a member of the Baryukgll

community wmhmg, to bring an action for private n_msance would be to establish that he or

she was a ‘possessor’ of the Square or of part of it

4.22 Possessors of land include not only owners of estates in fee simple, but also tenants for a
term in actual -possession .. . A licensee without possession, such as a lodger, cannot

" maintain an’ action for nuisance. This disqualification has been applied even against a
tenant’s wife and family residing with him . :
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The difﬁculty arises from  the fact lhat occupdtlon does not amount in law, to
possession ™ : R : : .

4.23" In Chapter 2 of the Report, the guestion of title to the Squdre'was discussed. It was
seen that when the community first roved to the Square, the land was owned by the then
owners of Yugilbar station. Though there was a beliel that sometime in the 1940s a 99
year lease was granted to three members of the community as trustees, this proved to be
untrue. Thus until 1960, the community lived on the Square as licensees of the owners of
the station, and therefore had no possessory rights. In 1960 the land was gazetted as an
Aboriginal reserve. Title thus passed to the Crown. Since the establishment of Aboriginal
reserves is done by authority of statute, it could be said that after that date the members of
the community resided on the Square as’statutory licénsees. In ‘1975 title to the land
passed to the Aboriginal Lands Trust, and, following the abolition of that body, to the
NSW . Government. But at no time before 1980 were the community owners or lessees of
the land and therefore at-no time before1980, in strict law, did they have a possessory
right sufficient to give them standing to bring an action in: prwate nuisance.

424 In August 1980, the Abongmal Lands Trust gave 299 year Jease of the property to
the Baryulgil Square Co-operative ™ Members of the Co-operative from that date on have
had a possessory rlght as ténants, sufﬂcmnt to give them standmg to_sue in private
nmsance '

4 25 Thus the outcome of a Clalm for private nuisance based on m]ury to hea]ih Cdused
by pollution of the Square would depend on the date of the alteged nuisance — the date at
which :the - asbestos fibres -which produced the plaintiff’s asbestos-related disease had
contaminated the Square. If this occured affer 1980 then members of the Baryulgil Square
Co-operative would have standing to sue as “possessors’ of the land through the lease from
the Aboriginal Lands Trust. The submissions and evidence received by the Committee do
not make completely clear how many residents. of the Square were members of the
Co-operative. The submission of Vivienne Abraham discusses the setting up of the
Co-operative between 1976 and 1978.% Membership was restricted to Aboriginals living
on ‘Barynlgil ‘Square or descendants of the three original families living there (the
Mundine, Daley and Gordon families).* However, it’ appears, that quite a pumber of
persons resident at the Square in 1980 (when the lease was grdmed) had not ;omed the
Co-operative, for Miss "Abrahdm notes, with’ reference o’ negoriauons for the
estabhshment of the Malubugzimah settlement, that:

Sccretary [of the Co-operative], further reported it ap;)edred that a majoriry of the residents
who. had net joined the Co-gperative had signed for houses of the Squaye * {emphasis
addec%) .

4.26 Persons claiming damages in private mwmsance for disease caused by pollution
before 1980, and persons not members of the Co-operative claiming in relation o disease
caused by pollution after 1980 might however be able to argue standing on the basis of the
decision in Ruhan v Water Conservation Commisston” —— that the mere fact a person is
onEy & permissive occupant will not necessarily Tob him or her of standing to sue in
nuisance if he or she is the sole eccupant. Nevertheless, it would be difficult for any
individual member of the community to establish sole occupancy of any identifiable
polluted part of the Square. If Ruhan's case were to be used as the foundation for a
successtul argument on standing, it might have to be done by a cumbersome procedure of
having all the residents of the Square at the time of the alleged nuisance {and the estates of
those who have since died, through the administrators — see paragraphs 1.152 to 1,156
above) sue as joint plaintiffs. Problems of gaining grants of letters of administration where
the deceased had been married under tribal law and left only a widow would again arise
(see paragraphs 1.150 to 1.151).
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4.27 Since the Crown (in right of the State of New South Wales) and the Aboriginal
Lands Trust were at various times owners of the land, who retained possession at law as
that had not been alienated by Iease until 1980, these bodies would presumably have had
title to sue for nuisance occurring -in.the period before possession passed to the
Co-operative through the 1980 lease. The Aboriginai Lands Trust has been abolished and
could no longer bring an action, but the Crown in right of the State of New South Wales
could still do so (subject to Limitation Act problems — see paragraphs 1.89 to 1.104).
However, it would be difficult for the Crown to show any damage through interference
with its bcnef:aal use of the land (see pdmgraph 4, 20}

Substant:ai and Unreasonable Interference

4.28 Clearly the emission of dangerous quantities of dsbestos ﬂbre onto a person’s land
qualifies as harmful interference. But to constitute a nuisance the interference must not
only be harmfual but substantial and unreasonable. The fact that ‘dangerous quantities’ of
fibre were emitied does not necessarily make the interference substantial in this particular
case, since very small quantities are row known to be dangerous. In determining whether
interference is substantial and unreasonable it is necessary to weigh the gravity of the
harm done the character of the interference and its duration. In the case of Baryulgil
Square, if instances of asbestos- related diseases are diagnosed among non-worker
residents attributable to the emission, the gravity of harm will be great, and in such
situation a smaller degree of interference, in character or duration, is sufficient. Since the
duration of the interference was substantial, it is likely that even though its character was
that of very small quantities of dangerous emissions, the gravity of harm bolstered by
lengthy interference would consititute it a ‘substantial interference’. Even with a shorter
duration it is likely that a.court would hold: there had been substantlal mterference
Fleming states: : : : : :

Especially in case of physical infury, the fact that the occurrence waq momcntary and
unhkely to recur IS ordinarily ‘irrelevant.®

4.29 The question whether the mterference wais unredsonable may be mOore d;fﬁcuit
The character of a neighbourhood is of significance in determining whether a_private
nuisance has occurred While Baryulgil could hardly be described as an industrial district,
the mine and mill were virtually the only source of employment for the residents of the
Square, and this fact might be taken to make the emission of by-products of the employing
enterprise less unreasonable, particularly since the site of the asbestos deposit meant that
the operation had to be carried out'in that place, whereas — theoretically at least — the
people could have lived elsewhere. This is allied to the issue of the public utility of the
defendant’s conduct, which is given some weight in determining the unreasonableness of
interference. : :

some consideration 'will be given to the fact the offensive enterprise is essential and
unaveidable in the particular locality, like a coalmine quarry, or some pubhc un[:ty or
service such as early- morn:ng milk delivery.®

However, Fleming goes on to say that:

[] his argument . . . must not be pushed too far, In particular. it should be remembered that
“we are here concerned with reciprocal rights and duties of private individuals, and a
defendant cannot simply justify his infliction of great harm upon the plaintiff by urging that
a great benefit to the public at large hds accrued from his conduet.™
Therefore, while there might be some difficulty in establishing that the conduct of
Asbestos Mines Pty Ltd amounted to ‘unreasonable interference’, the difficulty would not
necessarily be a complete stumbling-block 1o the action, -
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Foreseeability

4.30 In order to claim damages for nuisance, the pidimiff’s injury must be r(_d%()ﬂdbly
foreseeable. This was established by the Privy Council in The Wagon Mound (No. 2)."

The meaning of redsonabiy foreseeable’ was set out in paragraphs 1. 58 to 1.74 and the
problems relating to foreseeability in cases of asbestos-related diseases was set out there,
and in pdra;;,raph 4.8. As in a negligence claim for injuries Caused by environmental

pollutzon it is likely that a court hearing a ¢laim in nuisance would hold that the disease -

was 1ot a rcasonab Y fore%eeabfe result of the nuisance pr:or to the late 196()s and this
could be an 1mpa‘;sc1bie obstacle to claimants alleging a nuisance constituted by emissions
before that date. Where the claim is based on emissions since that.date (wind- and
water-carried fibres from the tailings dump), there is a greater chance that foreseeability
could be established. But while the foreseeability of disease caused by fibres emitted
through operation of the mine and mill might have been foresecable by then, it is not
cerfain that a court would hold that emission of possibly disease- producmg qudntlt:es of
fibre from rthe ta:lmgs dump was also foresécable, Certainly the issue of foreseeability
would present a major hurdle for many if not all residents and formcr reszdems of the
Square who soughz 10} br:ng an action in nuisance.

Injunctlon agamst Contmuatmn ot‘ a Nuisance '

4.3} ‘The residents of Ihﬁ Square could seek an m}uncuon aga:nst Asbestos Mines Pty
Ltd restraining continuation of the emission of wind- and water-borne asbestos fibre from
the taﬂmgs dump. Insofar as the dump creates a risk of such persons ‘contracting & éatal
disease in the future, the EI’}JUE’]CUOH ‘would cledriy be a better remedy thdn simply deng
till the possnble disease occurs and then cia:mmg damages

4.32 That consideration encapsu]ates the reason why persons %eekmg an mjuncuon
would have no difficulty in showing the court had }unsd:ctlon to grant an mjunction. For
Junsdtcnon 1o grant equnabie remedies exists wheté common law remedies — here
damages — are ;nadequaté '&nd clearly damages are an madequdte remedy for a fdtal
d:sease

4.33 Once the court accepts that the case is one where it has jill‘l'?dlcl]()ﬂ to grant the
remedy, it must examine the situation to see whether, on established equitable criteria, it
shouid exercxse its d:scret;on o gram it. These cnteria are:

(1) hardship: the .court wiil not. grant an m;unct;on where to do s0 would cagse unduc
hardship 10 the defendant. Hardship will be ‘undue’ where, the hdrdsth w the
defendant from grant of the mjuacn{m overwhcimlngly outwmghs the ildrdsh;p to the
plaintiff from refusal of the injunction.™

D) unfa;rness ‘where the piamt:ff s rights ‘which he or she seeks to have protccred by
* “injunction were obtained in circumstances such that it would be unjust and
unteasonable to grant equitable relief, the court may refuse the injunction. For
“unfairness’ to lead 1o refusal of a decree there must bave been a relationship of
inequality placing the defendant at a substantiaf disadvantage, which led to his or her
dnfrmgement of the plamnffs rights." Matters such as severe financial hardship,
cxtréme youth, extreme age and iliness on the part of the dcfendam create such a
" reiationship of ineqlality.

(3) impossibility of performance: equity will not require to be done that which cannot be
done. If there is 2 real likelihood the defendant will not be able to comply with the
injunction, the court may refuse to grant it.”

(4} futility: if the injunction will be ineffective in pmvndmé any benefi to the plamn%i thc
court may refuse it = . . : o

. (3) ‘unclean hands’: “he who comes to equity must come with clean hands’ is one of the
ancient maxims of the equitable jurisdiction: Where the plaintiff’s own conduct in
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relation 1o the matter in guestion has been reprehensible, the court may refuse to grant
cqu:adblc relief.” .

(6) laches: where the piamuff hds delayed unreasonably in seekmg equudbie rellei and asa
result the position of the defendant has been altered in such a way that the injunction
would be more onerous for him or her than it would have been had the p almsff broughl
tixc: stEOﬂ more exped:l:ousiy. the coust may ‘refuse to gr.:ml the m]unctlon "‘

(M anu:eicence whcrc the pldmtlff has expressly or xmplledly represemed 10 the
defendant” an” intention not to seek equitable retief, and in relzance on that
‘epresentation the ‘defendant has changed his or her position in such a way timt an

" injunction would involve add:t;onal prejudlcc or mconvemence the Louﬁ may retu%e
i lhc 1n]unct10n »

Dlscretwnary ‘Factors’ that May he App];cable m the
Baryulg:! Situation '

4.34 Only some of the seven dmcretzonary idctors I;sted above L()ufd be of reievance ina
claim by Baryulgil Square residents for an mjunctzon to restrain further pollution of their
environment. Unfairness, unclean hands and acquiescence .are clearly inappropriate.

4.35  Hardship: it could be argued that the cost to Asbestos Mines Pty Ltd to prevent any
further wind- or water-borne pollution.— whether .by. an. elaborate - reafforestation
programme or by removing the tailings dump altogether — would be so.great as.to cause
them undue hardsth However, on the necessary initial assumption that the ta;!mé,s dump
exposes the Square residents to the risk of a fatal disease, it might not be possible for
Asbestos Mines Pty 1td to establish that the hardship was ‘undue’ in the sense of
overwhelmingly outwexghmg the benef:t to the plamtiff.

4.36  Impossibility of Pergformance The cost of ellmanmdtmgp the pollution may.,
however, be higher than the amount . of. money which Asbestos Mines Pty Ltd could
possibly raise. Given their financial ‘statement in paragraph 1.27, that seems obvious.
Their only real asset appears to be the lease of the Baryulgil mmmg tenements, and if they
sold that, they would also put it out of their power to reafforestate the land involved in
those mining tenements. Impossibility of performance would therefore seem to bc: a factor
making refusal of an injunction quite’ likely. '

4.37  Furiliry: it mlght be arguecl to be funle as producmg no benefit o [he plamtxff to
grant an injunction restraining pollution if the plaintiff is already suffering the diseases of
which that pollution creates a risk. There would still, of course, be a risk to'the plaintiff’s
famlly An argument of this type based on futihty is suffac:emly cold-blooded to be
unlikely to win favour with a court exercising equitable jurisdiction,

4.38  Ldches: any delay in bringing a claim for an Injunction which could be alleged up
to the present date would be explicable in terms of ignorance of.the risk or ignorance of
legal rights.and ‘would be unlikely to be found 1o, bf: unredsonabie by the court in its
eqmtable Jjurisdiction. o

4.39 Thus it would appear that the only dlscrenonary factor likely o militate against
grant of an injunction is impossibility, but that factor could be decisive in leading the court
to refuse equitable relief against further pollution of the environment of Baryulgil Square.

PUBLIC NUISANCE
4.40 In the event that Baryulgil residents were unable to bring claims based on private
noisance because they couid not show themselves to be ‘possessors’ of the Square or part

thereof, they might be able to frame their actions as claiming damages for a public
nuisance. The essence of public nuisance is ‘obstruction, inconvenience or damage to the
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public in the exercise of their common rights as subjects’.* The most frequent source of
pubhc nuisance cases is obstruction to the highways, but that is not the limit of the action.
The subjection of any member of the public to the inhalation or mgest;on ‘of damaging
substances stch as asbestos fibres would qualify as creating a public nuisance. Therefore;
if asbestos fibres were introduced into the environment around the Baryulgil mine and
mill, either by wind or water, Asbestos Manes Pty Ltd would have created a public
nuisance. -

4.41 Inorder to bring an action for damages'for public nuisance, of to seek an injunction
restraining the continuance of the nuisance, a plaintiff must be able o show that he or she
has incurred a particular toss as a result, over and above that incurred by the public as'a
whole.* Personal injury caused by the nuisance clearly qualifies as particular loss. In
Walsh v Ervin, Sholl 1., speaking there of obstructions, dcqcnbed the requ:%:te pamcular
foss by-saying that if it were: : .

" of 4 substantial character, direct and not merely consequential, so long as not merely similar
in natute and extent to that in fact suffered by the rest of the pubhc [it] may amount to
“sufficient damage particular to the individual plaintiff

A ‘plaintiff who had contracted mesothélioria as a result of the emission of asbestos fibres
alleged as a public nuisance could obviously prove that his or her loss was ‘of a substantial
character’, that it was ‘direct and not con‘;equennal’ “and that it was ‘not merely s:rml&r in
nature and extent to that in fact suffered by the rest of the public’.

4.42  Public nuisance, like prwate nuisance ‘must be unreasonable and substantial. The
comments on this requlrement made in paragraphs 4,28 10 4.29 would apply to a public
nuisance alleged to arise from emission of asbestos fibres causing the contraction of an
asbestos-related disease. Fiemmg says of this eEement that ‘the task is to welgh the uvtility
of the defendant’s actlvxty against the inconvenience thereby caused to others’." Where
the inconvenience caused is a fatal disease, the balance would almost certainly favour the
plaintiff,

4.43  The measure of damages for public and private nuisance will be the same as for
negligence and the limitations problems will be the same, as will the problems which, in
the situation of Baryulgil claimants, might arise.

Actions by Dependants

4.44 The dependants of deceased resndents of the Square whose death was the result of
an asbestos related disease attributable to the alleged nuisance will be able to claim
damages on the basis of that death under the Compensation to Relatives Act and the Law
Reform (Miscellaneous mesmns} Act, subject to the problems outlined in paragraphs
1.125 to [.156.

HI. THE RULE IN RYLANDS v FLETCHER

445 In his.submi_ss'ion to the Committée, Mi_chéel Joseph suggested* that among
possible causes of action open to the Baryulgil community would be:

Damages claimed by non-employees based on the principle of Rylands v Fletcher . . .
4.46 That case was heard in 1860. A millowner constructed a reservoir for the purposes
of his mill. The water filled a disused mine-shaft and flooded a mine belonging to the
plaintiff on adjoining land. The millowner had been unaware of the disused shaft on the
reservoir site, but was held liable to the plaintiff in damages. Blackburn §. stated the
principle thus:
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a person who for hls own purposcs brings on hss ldnds dnd collects dnd keeps there anythmg

) pnmd facie answerab!c for _all the c_ig_imcf_ige whlch 1; the natu_rdl _c:onse_qtzf:rzcc_ Qf _ns;__cs;:apc_ _
4.47. . This rule, as can be seen from Blackburn I.'s formulation, is one of strict liability.
It does not depend on any fault in the landholder contributing 1o the escape of the
dangerous substance or thing. However, by definition and refinement of its constituent

elements, the scope has been considerably reduced from that which, on its initial

pro_nouncemen_t, might have appeared available. ™.

Brmgmg onto the Land

4.48 The restriction which . would most %everely prejudiﬁ,e an attempted Cldlm by
Baryulgil Square residents derives not from those refinements referred to above, but from
the actual words that Blackburn J. used: ‘a person who . ;- brings-on his lands:.
anything llkely to do mischief . . .’ A claim by a resident of Ehe Square would relate to
the “escape’ of asbestos fibre, as bemg a thing ‘likely to do. mischief . But Asbestos Mines
Pty Lid did not ‘bring’ the fibre ‘on {its] lands’. The fibre was there, in-the serpentine
rock. “Land’.is not only the surface of a property, but everything thereunder, to the centre
of the earth.* The serpentine rock was part of the land leased by Asbeslos Mines Pty Lid,
and the, asbestos fibre was part of that rock. In fact, it was the very reason for. their
acquisition of the land per medium of a mining tenement.

4.49  Despite this strict interpretation of the words, of Blackburn I.7s formuiatton some

cases might support a decision that. the escape, of asbestos fibre from the property, of

Asbestos Mines Pty Ltd falls within the rule in Ryvlands v Fletcher.” Cdses suggesting that
the situation does not attract the Rvlands v.F [efchef principle are, however, _more
AUMErous. “But since the exact question does not -appear to have been addressed by a court
in any reported case,” the outcome of a c%atm by Bdryuig:[ Squclre residents remains m
doubt.

4.50 . Even if a court were prepared fo accept that fibres released from the host roc_k come.
within* the rule, there are .other elements of the cause of acuon that’ m:ght present
difficulties. -

‘A thing likely to do mischief’

4.51 Although the operation of the rule in Rylands v Fletcher hds been cons;derab!y
restricted by interpretation, that has not been dué to the mterpretdt;on glven to the phrase
‘a thmg likley to do mischief”, or ~— in its more usual modern fornulation — a dangerous
thmg’ * The kst of thmgs which have been held to be ddngerous is 5o diverse that it
appears Blackburn J.’s phrase has been reformulated as ‘a thing which is not unlikely to
do mischief” or even ‘a thing which could conceivably do mischief”. There seems little
doubt that asbestos fibres could qualify as things ‘likely to do mischief’.

Natural User

4.52 The main arca of restriction of the mlc has come through an examination of
whether the user of the land by the defendant, which caused the escape, was natural or
not. If it was, then thé defendant is not liable for the damage its escape causes {at léast not
under this rule, though he or she might be liable in negligence if such were proved — see
paragraphs 4.1 to 4.13.) The Privy Council established this cxemptlon fmm laabzhty in the
case of Rickards v Lothian™ stating that: S

there must be some special use bringing with it increased danger to others .. 'not merely

the orémary use of the land or such a use ‘as is proper for the general beneflt of the
commmunity .
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4.53  The Victoriar Supreme Court had held even earlier in Peers v Victorian Railway
Comumissioners™ that mining is an ordinary -and natural user of land. Moreover, mining
today can only be carried out under licence by holders of appropriate leases of the land or
their assignees. It is therefore almost certain that the escape of fibres during the quarrying
of the serpentine host rock or.during the extraction of the asbestos from the host rock
would be held to be the result of a natural user of their land by Asbestos Mines Pty Ltd. It
is also likely, though a little more open to question, that the depositing of the residue on
the land in the form of tailings heaps would be a natural user so that the escape of fibres
from the tailings dump would not have been covered by the rule in Rvlands v Fletcher, al
least while the mine and mill were operational. :It might be possible to argue that the
continued presence of the tailings dump after the mining had ceased and the mill had been
dismantled was not a natural user. Against that must be set the fact that there are still
considerable reserves of asbestos in the Baryulgll lease which Asbestos Mines Pty Ltd
m:ght W1sh to commence mmmg agam in the future.

Escape

4.54. In Readv Lyons & the House of Lords demed the protecnon of the rule in vaana’s v
Fletcher to persofs. injured by mischief done to them by a dangerous thing while on the
defendant’s premises. There must be an escape from those premises to a place outside.
This case would prevent use of the rule by Baryulgil workers who inhaled the fibres while
at work_ in the case of pollution of the Square, ‘there was clearly an escape.

Qtandzng to Sue

4.55 The plamtaff need not be a’ possessor of the land onto which the dangerous thmg
escapes.™ Therefore the problems discussed in paragraphs 4.21 to 4,27 would not arise in
a'Rylands v Fletcher case brought by Baryulgil residents. Furthermore, the High Court in
Benning v Wong* made it very clear that soch-a case can be brought on the grounds of
personal mjury as well as of mjury to property ' :

Defences — Act of Gc}d

4, 56 While Asbestos Mines Pty Ltd mlght argue that the fibres cscaped onto the Square
by an act of God; in the form of wind which blew them there or water which floated them
there, this would not be accepted as a defence. Act of God will oniy éxcuse a defendant in
a Rylands v Fletcher case if it is 5o unexpected that it could not have been antm:pdted by
reasonable human foresight™ {a stricter test than foreseeability,* discussed in paragraphs
1.5 to 1.6 and .58 to 1.74).

Prebable OQutcome . S : .

4.57 - 1t is likely that even if Baryulgil residents could overcome the problem that
‘Asbestos Mines Pty Ltd did not bring the asbestos onto their land, they would fail in a
Rylands v Fletcher action because-the mmmg, mlllmg and the tdnlmgs dump would be
held to be a natural user of the land.

TRESPASS | | )
4.38 'Another possibility of legal action by members of the Baryulgil community,
‘though not a very promising one, lies in the area of the intentional torts through actions for

trespass to the person or trespass o land. As the likelihood of establishing such claims is
slight, these actions will be considered only briefly. .
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Trespass to the Person

4.59 Oniy one of the several types of trespass to the person would beat all reEevant here,
That one is the tort of batterv -— the intentional ‘bringing about of a harmful or offensive
contact with the person of another’.* Battery does not require ‘an actual and immediate
physical contact’™ between the defendant’s person or an object held by him and the person
of the plaintiff. It is sufficient if an act of the defendant directly results in a harmful
contact with the plaintiff’s person. Fleming instances pulling away a chair on which the
plaintiff is about to sit so that he falls to the ground, or striking the plaintiff’s horse so that
the rider is thrown.* Thus, releasing asbestos fibres into the air that the plaintiff -will
breathe or the water that he or she will use could quai:fy as brmg,mg about a harmful or
offensive contact. . - :

4.60 However, Fleming descr:bes the reqmsne act as being ° positive and aff;rmatwe’ .
and goes on to state an allied requirement which would almost certainty rule out any
possibility of successfully suing for a battery in the Baryulgil situation. *Battery is an
intentional wrong: the offensive contact must have been intended or known to be
substantially certain to result’.” That is not to say that the defendant must have intended
that the contact be harmful or offensive. He or she must, however, have intended that the
contact be imade. It would be difficult to establish that Asbestos Mines Pty Ltd intended
that thelr workers or the re%u:lents of the Square should inhale or ingest asbestos fibres.

4.61 Morecwer trespass, of whatever kind, requires. dlrect rather. than consequentml
injury.” While the *injury’ here would be the contact with the fibre, rather than the disease
resulting from the contact,™ it would be difficult to presem inhalation or ingestion of fibre
by residents of the Square as a direct result of the company’s produt,tmn process, although
i was probab]y direct in the case of the workers '

4,62 A further difficulty -with estabiishmg battery is that consent on the part of the
plaintiff is a complete defence to an allegation of trespass.* Since it is the contact, not the
resultant disease, which is the gist of the battery, there would be a strong argument that
the workers by accepting employment in an obviously dusty mine and mill consenred 1o
breathing in the dust (particularly if they failed to use respirators provided). It would be
harder for the defendant to argue that the residents of the Square necessarily consented to
contact with fxbrous dust through its being blown into their houses or through asbestos
fibres percolating into their water supply. However, the absence of direct injury in their
case would mean the defendant would not, in any case, be put to the necessity of raising
the defence of consent.

Trespass to Land

4.63 Intentional invasion, by one’s person or by means of some object, animate or
inanimate, of the land of another is.a trespass. Asbestos fibre would qualify as an
inanimate object ‘propelied’ in some way onto the Square. But the contamination .of the
Square by wind- or water-carried fibre could not qualify as a trespass to the land of the
Square (nor 41l 1980 could any resident there have sued, even if it were a trespass).

4.64 The invasion of the plaintiff’s land must be by a ‘volumary and affirmative act’. It
could scarcely be argued that Asbestos Mines Pty Ltd intended to introduce asbestos fibre
into the environment of the Square by medium of wind- and water-carriage. They may
have known that such occurred. They may have failed to take steps to prevent the
occurrence. But those factors are relevant {0 an action in negligence or pombiy tn
nuisance, not to an action for trespass. .

4.65 Moreover, even if they did intend to disperse fibre into the surrounding
environment, that would only result in trespass in relation to the Square if the passage of
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the fibre from the property of Asbestos Mines Pty Ltd to the Square was direct and not
consequemml Fleming says:

Here agdm the old distinction betwcen direct and indirect invasion looms large. The
discharge of water may be trespass or case according to whether it is immediately powered
upen or only ultimately flows onto the plaintiff”s property, as by being first discharged on
somebady elses’s land and later carried down fo the plaintiff's.™
Thus wind- or water-carried fibres could only amount to a trespass, even if intentionaily
discharged, if the route they traversed to the Square was over an area where the propertyof
Asbestos Mines Pty Ltd and Baryulgil Square were completely contiguous (without even a
road in between, which would be property of the Crown).

4.66  Also, Asbestos Mines Pty Ltd could possibly raise the defence of consent, though
it would be by implication only. It could perhaps be argued that by voluntarily using
tailings as surface and fill on the Square,” the residents had consented to having their
environment there polluted by asbestos fibres. However, the plaintiffs could argue in
reply that consent to pollution by the fibres they carried in themselves was not consent to
those which were transported in by any other means such as by blowing in from the mine
and mill or by being carried in by the waters.

4.67 Finally, in relation to any alleged trespass to the land before 1980, residents of the
Square would not have had standing 1o sue, for trespass to iand, like private nuisance,
‘vindicates only violations of acruat possession’,” and ‘before the lease of the Square to the
Bdryulgﬂ Square Co‘operdtwe Ltd, the residents of the Square did not, in law, have
possession thereof.™ :

4.68 Even if a trespass to land case could be made out in the face of the problems in
paragraphs 4.64 1o 4.65, limitation ditficulties would arise for any action relating to a
trespass before (as of the date of this Report) October 1979.7 And in relation to trespass
the extensions to the Limitation Acr may be harder to invoke since the gist of this cause of
action is conracr with the plaintiff®s person or land, and of that material fact Baryulgi
plaintiffs would have been aware. They would have seen the dust in the air around them.

4.69 Trespass thus seems a dubious possibility as a means of legal redress. Its only
advantage would fie in the fact that damages are not absolutely dependent on proof of loss
to the plaintiff:

The victim of trespass who has not sustained substantial harm can be vindicated by a

judgment in his favour, though except in an extreme case warranting exemplary damages,

only nominal damages may be awarded,”
Trespass might thus seem an appropriate way of overcoming the difficulties of
establishing loss or damage. discussed in paragraphs [.19 to 1.24. However, nominal
damages would not be worth the inconvenience of protracted litigation (certainly not if the
court ordered that costs should lie where they fell}, and, given the continually expressed
reluctance of the courts to extend the province of exemplary damages,™ the facts of the
Baryulgil situation would probably be too equivocal as to fault or conscious disregard of
the plaintiff’s rights or wellbeing 1o persuade a court (o make such an exceptional award in
this case.

4.70 If a Baryulgil worker or Square resident dies as a result of an asbestos-related
disease without having sought damages (and, if his or her rights of action have not been
statute-barred), a Compensation to Relatives action based on the alleged trespass could be
brought, and an action on behalfl of the estate, subject to the problems referred to in
paragraphs [.124 to 1.161.




LS I SN

=S B o

20
24
22
23
24
25
26
27
28
29
30
3
32
33

34
33
36
37
38
39
40
41
42
43

ENDNOTES

[1932] A.C, 526 at 580.
Transcript of Evidence. pp. 2906-7. also Report of Dr K. Basden submitied by the Aboriginal Legal Serv;uﬁ

and _mcufpomted into the Records of_ the’ i_nqusry as Exhibit No. 20.

Transcript of Evidence. p. 1424, ]
Transcript of Evidence. pp. 891-3, 1800-18i0.
See paragraphs 1.1 to 1.11.

Transcript of Evidence, p. 1416,

Transeript of Evidence. p. 1424,

Royal Commision on Matters of Heaith and Safety Ansmg from the Use of Asbestos in Ontario. Report.
1984, Vol |, p. 9. |5-16.

1679, Supreme Court of Westers Austmlla. unreported.

Transeript of Evidence, pp. 39-40,

Transcript of Evidence, pp. 163-6.

Transcript of Evidence, pp, 2317-8.

Submitted by the Aboriginal Legal Service and incorporated into the Records of the Enquiry as Exhibit No.
20. . : .

See note 4.

1983, Supreme Court of South Auslrdha unreported

1979, Supreme Court of Western Australia, unreported, -

Sungravure Ptv Lid v Meani (1964) 110 C.L.R. 24,

Law Reform (Miscellaneous Provisions} Acr 1965 NS, W .| Section 0,

In refation fo paragrapits 4,11 o0 4.44, see generatly [. Fleming, The Law of Torts, 6th ed, Sydney, 1983,
Ch. 20. . . . . . . L

Ibid, pp. 384-5.

Ibid, p. 393.

B.A . Helmore. The Law of Real Properry, 2nd ed., Sydney, 1966, pp. 13 and 22},
Transcript of Evidence, p. 1797.

Transcript of Evidence, pp. 23934,

Transcript of Evidence, p. 2394, -

Transeript of Evidence, p. 2398,

{1920y 20 S.R. {N.S.W.) 439, See also Vaughan v Shire of Benalla . (1891) 17 V.L.R. 129,

'L Fleming, op.cit.. pp. 386-7.

Ibid., p. 388

Ibid., p. 390

[1967] A.C. 617

L.C.F. Spry, Eqmmb!e Remedies, 2nd “ed., Sydney. 1980 p. 356,

Woods v Sutcliffe (ESS%) 2 Sim. (N.5)) 163; A!!omev-Genem.’ v B.P. {Aus_rfa}ia) Lq'.d {1964) 83 W.N.

{(N.S.W.} 80.

Slee v Warke (1949) 86 C.L.R. 27I. .
Pride of Derby and Derbvvhrre Ang!mg Association Lid v British Celanese Lid [ 1953} Ch. 149,
Death v Railway Commissioners for NSW. [1927] 27 §.R. (N.5. W) 187,

Hubbard v Vosper [1972) 2 Q.B. 84; Litlewood v Caldwell (1822) Prlce 97

Lindsay Pe.rraleum Co. v H’um‘ (1874) L.R. 5P C 221 '

Archbold v Scullv (1861) ¢ H.L.C. 360.

. Fleming, op. cit.,, p. 379.

fbid., pp. 380-383.

[1952] V.L..R. 361 at 369.

Op.cit., p. 383.

224




44
45
46
47
48

49
59

51

52
53

54,
55
36
37
58
59
60
61
62
63
64
65
66

67

68

69

70,

71
72
73
74
75
76

Transcript of Evidence, p. 805.

Rvlands v Flewcher (1866) L.R. | Ex.265 at 279-80.

[. Fleming, op. cir., pp. 307-14.

Ryvlands v Fletcher, op.cit., p. 279,

Mitehell v Mosley 11914] 1-Ch.438 at 430 per Cozens-Hardy M:R.; "conveyances of the land . ..include
{uniess you can find something to the contrary) everything down to the centre of the earth. The grdnt of Jand

includes the surface and all that is supra — houses, trees and the like — cujus est solum ejus est usgue ad
coelum - and all that is, infra, i.e. mines, earth, clay, etc.’

e.g. Batchelor v Smith (1879) 5 V.L.R. (i} L76.

Sparke v Oshorne (1908) 7 C.L.R. 51. Bavliss v Lea (1961) S.R. (N.S.W.) 247 Giles v Walker (1890) 24
Q.B.D. 656, Pontardarwe Rural Council v Moore-Gwyn [1929] 1Ch.656.

TFhough the judgments in Sparke v Osborne, op.cit., came very close to confronting this issue dlreCtly See
per :Barton J. at 6i-3, per O’Connor F. at 67-71, and per isaacs §. at 73-4.

1. Fleming., op.cif.. pp. 3t0-11.
E.g. ‘water, electricity, gas, oil, fire, explosives . . . acid smuts . . . poisonous trees . . . even flagpoles.

.. .chimney stacks and the roof of a house." I. Fleming, op.cit., p. 311..
{1913] A.C. 263.

fbid. at 280.
(1893) 19 V.L.R. 617.

£1947] A.C. [46. o
“ Halsev v Esso Petroteum [19611 | W.L.R. 683; Shiffman v Order of 51, John [1936] 1 All E.R. 357,

[1969] £22 C.L.R. 249

Commissioner for Railwavs v Stewarr (1936) 56 C.L.R. 520.

Greenock Corporarion v Caledenian Raiftway [1917}] A.C. 556; and see 1. Fleming. op.cit., p. 317
I. Fleming, op.cit., p. 23. : Co e

Ibid.

“1bid.

Ihid.
thid. p.24.
1hid. p.16.

A distinction must be made in this action between the injury which the plaintiff suffers directly because of
the defendamt’s act, and the resulting loss 1o the plaintifl for which damages could be claimed. The “njury’
is the contact, the ingestion of the fibre, the “loss’ is the disease and the pecuniary and non-pecuniary losses
flowing from it. Previously the plaintiff's loss has been referred to alse as injury. The use of the same word
in different senses can be confusing.

I Eiémir_lg. oﬁ.m’f., pp. 73-77,

Ibid., p. 39.

See paragraphs 2.13 to 2.15 of the Report.
I. .Fleming, op.cir., p. 40,
See paragraph 2.2]1 of the Report, and paragraphs 4.21 to 4.27 of this Appendix.
See paragraphs 1.89 to 1.104.
Luntz, Hambly and Hayes, Torrs: Cases and Commentary, Sydney, 1979, p. 366.

See e.g2. Rookes v Barnard (19647 A.C. F129; Cassell and Co. Lid v Broome [1972) A.C. 1027 Uren v
Joha Fairfax and Sons Pty Lid (19663 117 C.L.R. 1i8; Australian Consolidated Press v Uren {1909] |
A.C. 590. ’

225




Appendix 1

Chapter 5

Public Torts — possible actions in negligence
against public bodies

5.1 The evidence given to the Inquiry relating to the operation of the mine and mill, the
management of the neighbouring area and decisions concerning the school shows, with
the benefit of hindsight, that unfortunate mistakes were made by the public authorities
involved. Mistakes by public bodies can, in appropriate circumstances, give individuals
suffering damage as a result rights of action against those bodies.' The most obvious
actions that would be sought by workers at Asbestos Mines Pty Ltd and residents of
Baryulgil would be actions for damages for negligence. Bodies against which such actions
might be available are the Mines Inspectorate, the Occupationai Health Division of the
Department of Industrial Relations, the Department of Education, the State Pollution
Control Commission and the Copmanhurst Shire Council.

5.2 Before examining the possible grounds for an action in negligence against these
various public bodies, it is appropriate to set out the principles on which actions against
public bodies are founded. The basis of Crown liability in New South Wales is the Claims
Against the Government and Crown Suits Act 1912, Section 4 of that Act provides that in
every case against the Government pursuarnt to the Act:

the proceedings and rights of the parties therein shall as nearly as possible be the same . . .
as in an ordinary case between subject and subject.

Of this section, Aronson and Whitmore in their text on Public Torts and Contracts say:

First . . . it is a statement that what binds the Crown are all the procedural and substantive
faws, mutatis mutandis, which bind the subject. And second, the phrase serves to indicate a
legislative awareness that in some very few cases; it is right and proper to pay regard to the
public status of the Crown.?
The Crown, then, is liable in tort, and thus lable for negligence. But the courts’ ‘regard to
the public status of the Crown’ is in these cases :I[ustratcd Iargely by their determmatlon
of the situations in which a duty of care arises.’

5.3 The general statement of the duty of care is Lord Atkin's ‘neighbour’ prinéip]e in
Donoghue v Stevenson' {see paragraph 4.1). In the case of the Crown, two allied factors
affect the decision whether such a duty of care exists. One is a distinction between
misfeasance and nonfeasance — between doing an act carelessly and carelessly failing to
do an act.” The other is the question of discretionary acts and decisions, or put another
way — acts and decisions done or made on the basis of policy considerations.

5.4 Taking the second factor first, the Courts will not, in general, pass judgment on the
wisdom or carefulness of matters involving a policy or discretionary element.® The
determination of policy and the exercise of discretion are regarded as being properly
within the province of the legisiature and executive, not of the judiciary. As a result, many
instances of nonfeasance will be regarded as being the exercise of a discretion not to act.
In relation to the first fact, the courts are unlikely to find a duty on a public body to act,
but only to act carefully or properly. Thus nonfeasance will not be a breach of duty but
misfeasance may be. This misfeasance — nonfeasance issue proper is more easily got
over than the discretionary issue, for courts, where minded so to do, find little difficulty in
recasting a failure to act into a positive act. They are far more consistent in their
eschewing of comment on discretionary matters, interfering only where they can present
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the decision as a failure to exercise the discretion at all. As will be seen in the subsequent
paragraphs, many of the actions which might have appeared open against the bodies
mentioned in paragraph 3.1 will fall foul of these interlinked conventions.

THE MINES INSPECTORATE

5.5 It might be argued, on the evidence received by the Committee, that the Mines
Inspectorate was negligent in failing to make more frequent inspections, failing to
prosecute for breaches of the Mines Inspection Act 1901 disclosed by their inspection, or
failing to issue notices and directions under certain provisions of the Mines Inspection Ac!.
Evidence suggesting that inspections were notified in advance by some means to the
management at Baryulgil, allowing the mill to be cleaned and the p!anl to be slowed
down,” could lead to further allegations of negligence in not noticing or acting on evidence
of cleanmg, and not making an effort to compare the throughput of the mtll durmg
inspections with the hkely throughput at ‘other times.

5.6 Most of these alleged instances of negligence would come under the dl&.CI’CIlOﬂdi v/
nonfeasance headings described above, so that the courts would be likely to hold there
was no duty of care on the Inspectorate requiring it to act otherwise than it did. The
number and timing of inspections would almost certainly be held to be a matter of
discretion, particularly since it would be related to issues of available manpower and the
allocation of ‘that manpower to fulfil the ‘State-wide functions of inspection within the
Inspectorate’s statutory role. The decision whether or not to prosecute a breach is a policy
decision par excellence. Suggestions of a conscious anti-prosecution policy in government
inspectorates® have been confirmed-in the case of the Mines Inspectorate in the cwdence
of Mr R.F. Marshall, the Chief Inspector of Mines:”

It is true. 1 will never be convinced that prosecuuon is the answer The answcr ls thc
'pﬁychology to get to the peoplc and tell thcm to work safely .
1 befieve that I amon the r:ght track and | drgue strongly wuh my Under-Secrctary on this
very matter of prosecutions. I'do not think prosecutions are the answer. ft may look good on
paper and for politicians to say they have done this and done that, but it does not ‘work
because it blocks up the source of information which we have used. The Mines Inspection
Act and the coal mining legislation are written in biocd and the only reason they are there is
that we wete able to get the information to be able to cure these things -— all in
hmdmgh: )
The policy is to ddwse and encourage not to prosecute and punish. The explanation given
for that policy is that if employers are in fear of prosecution the access of the Inspectorate
to the workplaces will be limited to those visits statutorily required, and that tmportant
opportunities of educating and encouraging employers to adopt higher standards will be
lost.” Whatever may be thought of the ultimate wisdom of that policy, it is clearly one
which courts would hold to be wﬂhm the inqpectordtc s provmce and not to be interfered
w:th by them.

5.7 .1t is possible also that the failure to prosecute for breaches was related to the
provisions of Section 71(2), outlined in paragraph 2.26 above — that is, that in the case of
breaches disclosed by inspections at -Baryulgil, the inspector was satisfied that the
company had taken all reasonable steps to comply with the requirments of the Act. It is
very difficult for courts {o interfere in decisions which are to be made “to the satisfaction’
of government officers, the achievemnent of that satisfaction being again subject to matters
of discretion and policy.

5.8 The suggequon that the Inspectorate failed to issue notices and directions relates to
certain provisions of the Mines Inspection Act 1901 not yet discussed. General Rule 65 of
Section 35 of the Act states that
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The Manager of every mine shall {ake such steps to aliay the dust produced during blasting
as the Minister. upon the recommendation of the Chief Inspector, may direct. The Minister
may. on like recommendation, rescind or modify any direction given under this Rule. Any
ore or other material being filled into trucks or moved in any working place under- ground

shall be kept mwoist with water to prevent the escape of dust into the mine air.

General Rule 65A. as of 1944 when Asbestos Mines Pty Ltd commenced operations,

stdted that:
Where dust is produced by any rock crushmg plant operating in, upon, or in connection
with any mine or quarry to an extent which in the opinion of an inspector of mines is or is
likely to be injurious to the health of the persons working upon or in such mine, quarry, or
plant, he may in writing addressed to the ewner or person i charge of the plant require
provision to be made for preveniing or allaying such dust or the danger to persons liable to
inhale such dust, and no person shall work or cause or atlow to be worked the plant until
such provision is made and effectively used.

Thls Rule was amended in 1964" by omitting the words rock crushmg .and subsututmg

‘crushing or screening’, by omitting the words ‘of mines” and sub%tltutmg the words ‘is

offensive or is unduly uncomfortable or seriously impairs vistbility or’, and by msertmg

the followmg paragraph at the end of the Rule:

-On and from the first day of January, 1965 all crushmg and screemng plants shdil be ﬁttcd
_with means, approved. by the Chief Inspector of Mines, of suppressing, allaying or
removing dust {o the sdnsfacnon of the Chief Inspector, of Mines.
It might be argued that the failure to direct steps to allay the production of dust in the mine
at Baryulgil during blasting, under General Rule 65, and -the failure to require. any
provision 10 prevent or allay dust produced in the mill at Baryulgil by the crushing and
screening of the rock, under General Rule 65A, amounted to neghgence on the part of the
Mines Inspectorate.

5.9 Assuming that inspections had d;sclosed excessive dust in the mine and mall the
question of whether or not to issue directions or yequire provisions for aiiaymg of
preventing that dust is less obviously one of policy. However, the failure to issue such
directions or requirements is a clear case of nonfeasance, which would be difficult to cast
in terms of a misfeasance. . : :

5.10 Provision is also made for notice to be given to mine owners requmng the
remedying of defects in Section 37. At the ime the Baryulgil mine and mill commenced
production in 1944, Section 37 read: '

(1) i in any respect not prowded for by express provision of this Act or by any special rule
any inspector finds any mine or any part thereof, or any matter, thing, or practice in or
‘connected with such mine, or in connection with the control, management, or ditection

- thereof by the manager to be dangerous or defective, so as in his opinion to threaten or tend

* to injure the health or the body of any person, such inspector shall given notice thereof in
writing to the owner or manager of the mine, and shall state in such notice the particulars in
which he considers such mine or any part thereof, or any matter, thing, or practice, to be
dangerous of defective, and require the same to be remedied within a period named in such
notice; and if the cause of danger is not removed or if such defect is not remedied within the
period so named, the inspector may take proceedings against the owner or manager ‘for such
default, and on being satisfied that such notice was justified by the matter complained of,
the court may impose on such owner or manager a penalty not exceeding fifty pounds, and a
further penalty of five pounds for evczy day after such a decision durmg Wh]Ch such notice
is .not complied with.

(2) A copyof every notice as aforesaid shall forthwith be transmitted by the inspector to the
Minister.
There were minor amendments to the section in 1978, The penalty was raised to $250, and
$50 for continuation of the offence; and subsection (2) was altered to read ‘Chief
Inspector, who may transmit a copy of the notices to the Minister” in place of ‘Minister.”"
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5.1l The submission of the Public Interest Advocacy Centre referred to a number of
questions put to the Chief Inspector of Mines by the Aboriginal Legal Service concerning
the Mines In%pecterdte s exercise of its functions under the Mines Inspection Act.
Questron 2 asked whether any Section 37 notice had been issued by any inspector. The
Chief Inspector’ S answer was that no such notices were issued.”

5.12 In the publlc hearing of 10 February 1984, the Chief Inspecior was questrened
about the failure to issue dny Section 37 notices: . S : : .

- CHAIRMAN — Let us have a look at the answer about Seetion 37, which states ti'lat no
_Sectxon 37 notices were issued.
Mr Marshd]l — Yes
CHAIRMAN — On any 1mpectron there was nothmg OCCIITing therc that would have ——
Mr Marshall — Section 37 does not say that. A Section 37 notice is issued when something
is happening at the mine which is not covered by the regulations. The inspector is then
empowered to issue some notice s0 it becomes part of the regulations,
CHAIRMAN - Right.
Mr Marshall -~ So because ‘there were regu]anons in'the Act regardmg dust and thmgs llke
that, we would not be allowed to issue a Section 37 ‘otice,
CHAIRMAN — So that, would be the reasor;’ '

Mr Marshall — Yes. Tt 1s only issued when it is not covered E}y the Act that is what Secnorr
37 states.™

513 This answer is clearly correct msofar as it relates o the perl(}d after 1964. The
promuigation of the 5 million pamcies per cubic foot standard in General Rule 65B in that
year was clearly an ‘express provision’ w1thm the opening words of Section 37, Thus the
level of airborne fibre at Baryulgil was not something that was ‘not provrded for by
express provision of this Act’ and Section 37 could not apply.

5.14 It could be argued, however, that before 1964 the Act made no express provision
for the levels of airborne asbestos dust and fibre, and that a Section 37 notice could have
been issued. A counter argument would point to General Rules 65 and G5A as constituting
express provision dea}mg with the dangers of excesswe levels of dust and thus preventmg
the applrcatron of Section 37.

5. 5 Whatever decision a court might take on that questron {and it is l:keEy that the
counter-argument would be found more compelling), the decision not to issue a notice
under Section 37 if the section was applicable would be nonfeasance and would probab[y
be held to be a matter of discretion. It seems very unlrkely that Section 37 would gtve rise
to a duty of care.

5.16 Possibly the only area of alleged negilgence sugge%ted in paragraph 5 5 whlch
wotld not be a policy matter that the courts would decline to review and which could be
classed as misfeasance rather than nonfeasance would be failure to notice that the mine
had been cleaned up for inspections and the plant slowed down. If it were established that
such had indeed occured and that the inspector had not noticed or had not taken steps to
avoid a resultant atypical dust count, it could be said that the inspection -had been
performed negligently — that there was a duty on the inspector to take care to carry out
the inspection so as to avoid any unnecessary risk fo persons foreseeably at risk, and that
he had failed to carry out that duty.

5. E7 If the situation is accepted as one giving rise to a duty of care, the elements of the
cause of action for negligence would have to be established' — that injury to the workers
was caused.by inadequate inspections that did not disclose excessive amounts of airborne
asbestos that it was foreseeable that madequate inspection could lead to the contraction of
disease, that there were steps the inspector could have taken to ensure that clean-ups and
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slow-downs did not prevent him getting readings of arrbome fibre that represented the
typical conditions, and that a reasonable inspector wou!d have taken those precautions in
the circumstances of this case. The first element will require the sort of evidence discussed
in relation to causation in paragraphs 2,27 and 2.28. Foreseeability would not be difficult
to establish. The very setting of the standards in General Rule 65B indicates that exposure
to higher concentrations of fibre is a health hazard, and the idea of inspections is to make
sure those standards are not exceeded. An inspection which did not properly assess the
level of exposure would therefore create the possibility that the workers were being
exposed to unsafe levels, A number of precautions to ensure accurate testing could be
suggested — such as ensuring that inspections were not known of in advance. Finally, a
court would be very likely to hold that a reasonabie person in these c1rcumstances would
have taken those precautions. =

THE DIVISION OF OCCUPATIONAL HEALTH

2. 18  Very much the same allegation of negligence could be made against the Division of
Occupational Health as discussed in paragraphs 5.5 to 5.17, That is, it could be argued
that they negligently performed their duty to test by not noticing and not taking steps to
avoid atypically low readings caused by clean-ups of the mill and slow-downs of the
plant. The elements of the cause of action would be made out in the same way.

5.19  In addition, it could be argued that, if the Division’s tests showed excessive levels
of airborne asbesms fibre, they were negligent in failing to make sufficiently vigorous
representations to ‘their superiors that steps should be taken to ensure that the standards
were complied with." While this could be fairly eas:Iy interpreted as misfeasance rather
than nonfeasance, it could also be said to'be dependcnt on discretion or policy, and a court
mlght be unwilling to find a duty of care in these circumstances.

5. 20 Fmaiiy it could be argued that the Division was negligent in not ‘giving more
vigorous warnings 10 the workers about the hazards of the work and the need to wear
respuatore " Again this could easily be presented as misfeasance (if in fact the Division’s
warning were found to be inadequate) and it would be less likely to be held a pohcy
matter, though that possibitity would still be open. If a court did find a duty of care here,
the elements of the cause of action would need to be estabhshed mutdtls mlitcmdﬂ as in
paragraph 5 17 4beve

THE DEPARTMENT OF EDUCATION

5.21 . The ailegauons of negligence agamet the Department of Education would relate 1o
their approval or acceptance of the use of asbestos tailings in the school grounds and their
failure to move the school to another site.™,

5.22 - The mjury that might result from these tallmgs would probably be the contraction
of ‘mesothelioma by a person who had attended the school (mainly the children, but
possibly also the teachers). It'is unlikely that the exposure experienced as a result of the
use of tailings in the playground would be sufﬁcrent to cause asbestosis.’

5.23 A decision to use, or to approve or allow the use of taikmgs would be misfeasance
but it might be said to be a discretionary mdtter particularly because of the monetary
savings it would have permitted. If, however, a court accepted that there was a duty of
care here (and because the health of children is involved, they might, subconsciously, be
more willing to do so}, there would be dxfﬁcultses in estabhshmg both causation and
foreseeability.
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5.24  Causation would be a problem because it would be difficult to show that it was
exposure at the school rather than at the Square or 'when playing on the tailings dump at
the mine site that had caused the disease. This could probably be overcome by the
approach outlined i paragraphs 2.27 and 2.29 whereby all exposure is tdken as causative
in that it increases the risk of contracting the disease. '

5.25 Foreseeability would be a more intractable problem. In cases where the disease
was contracted as a result of pre-1960s exposure, it would be impossible {o establish that
the risk created by the ‘use of tailings ‘was foreseeable (see :paragraph 4.8).

526 If exposure had bcen in the mid-1960s or later, foreseedblhty could probably be
established. Practicable precautions would be obvious ~— use of some other substance,
and a reasonable Education Department would surely have taken that altematwe course.

5.27 'The decision not to move the School to another site after the health risk was
established could easily be presented as misfeasance. A decision not to do something is a
decision to do somethmg else. But is is also, much more obviously than the use of the
taﬁmgs in the first place, a pollcy decision, involving questions of cost, the wishes of the
parents, the posmble disruption in the community, and an assessment of the degree to
which ameliorative measures already ‘taken, such ‘as bltumen surfdcmg of the
playground,™ had el;mmated the hazard. It is unlikely that a court would be waEEmg 0
accept an allegation of negligence in this respect.

THE STATE POLL‘UTION CONTROL COMMISSION

528 The 'C"omm.isé_;ioﬁ' has powers.and duties under the Clean A_i_r.Aci'-_l 961% and tﬁé.

Clean Water Act 1970% which, on the evidence, might be held to have been carelessly
dlscharged In relation to the Clean Air Act, it mtght be alleged that the Commission was
careless in fdlllng to attach Condltlons fo the licence issued to Asbestos Mines Pty Ltd, that
it was careless in failing to prosecute Asbestos Mines Pty Ltd for breaches of Section 14
and Section 15 (2), and that it was careless in failing to establish standards of

concentration and rates of emission dpproprlate to the proceqses used at Baryulgll for

mlllmg dSbeleb

5. 29 All of these alleged faliures are very much matters of pohcy or dlscretlon 5o that it
appears uniikely that a court would hold there to be a duty of care.on the Commksmon such
that their acts or omissions could be treated as negitgence with the legal consequences that
would entail. Moroever, at Jeast the second, and probably the third, allegation mentioned
above involves nonfeasance rather than mlsfeasance Faliure to attach conditions to the
licence could be presented as misfeasance — issuing an inappropriate_and 1mproperly
thought-out Ezcence But the decision as to the attachment of conditions is so clearly a
policy matter that courts would be .ur_:hkeiy to attach to it a legally_enforceabie duty .of
care.

5. 30 H however the court did accept there was a duty of care in relation to these acts or
omissions, a plaintiff alleging the contraction of mesothelioma as a result would have to
establish that the Commission’s acts (or omission’s) ‘caused’ the disease. ‘The difficulty
involved in that and the probable way of overcommg it was dlscussed in paragraphs 2.27
to 2.28. : : .

5.31 ""The plaintiff would have to show that it was foreseeable to the Commission that the
disease would result from their manner of performing théir functions. Where the pollution
causing the disease occured before the mid 1960s, that foreseeability could not be
established.” Pollution after that time, or possibly after the late 1960s, was a foreseeable
cause of mesothelioma. Such pollution could therefore give rise to a claim for damages
against the Commission. Because of the long latency period of mesothelioma, such a
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claim is unlikely to be known to exist for some years. If Baryulgil residents are diagnosed
at some future time as having. contracted the disease after the mid or late 1960s, and
subject to their establishing causation by the airborne pollution (see paragraph 2.61), they
would -be able, after diagnosis, to initiate proceedings by relying on the extension
provisions of the Limitation Act 1969 and their previous 1gnorance of a material fact (see
paragraphs 1.89 to 1.104).

5.32 .In such a case, they would be able to pomt to pract:cable precautlons with liitle
difficulty - the bringing of prosecutions, the attaching of conditions to the licence, the
preparation and passage.of a regulatory standard of concentrations appropriate to the
Baryulgil mill, Once the court had accepted a duty of care on the Commission, it would be
likely to hold that a reasonable body in the circumstances of the Commission would have
taken those precautions.

5.33 In relatmn to the C lean Waters Act 1970, if Asbestos Mmes Pty Ltd did not hold a
licence, it _might be aIIeged that the Comm;ssmn was careless in the pezfonnance of its
statutory powers in not prosecuting the company for pollution of the local waters in breach
of Section 16(1). If the company held a licence allowing that poliution, it might be aileged
that ihe Commission was neghgent in issuing a licence with such condmcms if the
company held a licence with conditions that did not cover the pollution of waters that-
occurred, it might be alleged that the Commission was negligent in not prosecuting the
Company for breach of Section 16(7).

5.34 All these possible allegations could be said to be matters of discretion, not
appropriate for review by the courts. Moreover both the first and third - the failures to
prosecute for breach of Section 16(1) or Section 16(7) — would be instances of
nonfeasance rather than misfeasance. While the second — the i issuing of a licence with
overwide conditions — would be a misfeasance, the decision as to appropriate conditions
to attach to a licence is very much a matter of policy or discretion. It is therefore unlikely
that the court would hold that there was any duty of care on the Comrmssaon in relatmn to
the Clean Waters Act 1970

5.35 If, contrary to this hypothesns a duty of care was found to ex1st there could Stl]l be
problems for a Baryulgil plaintiff in establishing causation and foreseeability. The
difficulty of establishing that a particular source of exposure to ashestos fibre actuaily
caused the contraction of mesothelioma has been discussed earlier.” It has also been seen
that the contraction of mesothehoma through exposure to comparatlvely smatl amounts of
wind-borne fibre was not foreseeable before approx:mately the mid-1960s, possibly not
before the late 1960s.” In the case of exposure to the ingestion of fibre carried by water,
the date at which contraction of mesothelioma (if held to be 2 posszble result of this
exposure) became foreseeable would have been no earlier, and might even be held to be
later. Thus, a plaintiff alleging negligence on the basis of acts or omissions of the State
Poltution Control Commission before the 1970s might not be able to establish that his or
her injury was a foreseeable result of those acts or omissions. However if the acts or
cmissions relied on-related to the -1970s or 1980s, foreseeability could probably be
established. (Of course, given the long latency period of ‘mesothelioma, actions against
the Commission for disease contracted in the 1970s or 1980s would not be commenced for
some years from now, since the disease would not be diagnosable for some time. Those
actions would be brought, after diagnosis, by relying on the extension sections of the
Limitation Act 1969, the contraction of the disease being a material fact of which the
eventual -plaintiff . would have had no earlier knowledge or mmeans of knowledge).
5.36 in the event that a duty of carc was held to exist:and that causation and
foreseeability were successfuly established, there would be little difficulty in peinting to
practicable ‘precautions that could have been taken to eliminate the risk. Where the
plaintiff’s injury was allegedly caused by failure to prosecute, the obvious precaution
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would have been prosecution, deterrmg the defendant company from permitting any
further pollution of the waters. If the injury was allegedly caused by the issuing of a
licence with inadequate conditions attached, thus allowing unnecessary and unacceptable
pollution, the obvious. precaution would have been to attach to the licence conditions
which would have prevented pollution of an extent sufﬁ<:1en€ to cause the contraction of
disease by persons using the waters. : :

5.37 Once these precautions were put in evidence before the court, it is unlikely that the
court would conclude that a reasonable body in the cifcumstances of the Commxssmn
would have failed to take those precautions. g

COPMANHURST SHIRE COUNCIL

5:38 The allegation here would be that the Council had been negligent in vsing a
dangerous substance — the tailings — to surface the Toads.® Their action in using the
tailings was clearly misfeasance rather than nonfeasance but it might be held to be
discretionary. Even if a duty of care were established, causation and foreseeability would
be sericus stumbling blocks to any action (see paragraphs 5.24 to-5.26 above).

LIMITATION OF ACTIONS

5.39 The Limitation Act 1969, discussed previously, would apply to any negligence
actions that might otherwise be possible against public bodies, as outlined above. The
actions would have to be brought within 6 years of contraction of the disease, or within the
extended period provided by Sections 57 and 58, if there were ignorance of a matenal
fact.” :

NEGLIGENCE ACTIONS BY DEPENDANTS

5.40 [f the disease caused by the negligence resulted in the death of the person before
action could be brought, that persons’ dependants would have causes of action under the
Compensation fo Relatives Acr and the Law Reform (Miscellaneous Provisions) Act on the
principles set out in paragraphs 1.124 to 1.161, and subject to the particular problems
outlined there.

MEASURE OF DAMAGES

5.41 The measure of damages discussed in paragraphs 1.105 to 1.118 in relation to
actions by the injured persons, and in paragraphs 1.147 to 1.154 and 1.157 to 1.160 in
refation to actions by the dependants would apply to any successful actions in negligence
against public bodies.
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Appendix i

'Chapter 6

Extra eompensatmn available under the deed of
agreement between the Hardie Group and Umons '
represemmg Hardze Gmup emyioyees :

6.1 A final possible avenue of compensation to former employees of Asbestos Mines
Pty Ltd arises out of a deed entered into on 21 May 1979, initally between James Hardie
and Coy. Pty Limited and the Miscellaneous Workers Union.' Later the deed was
accepted by all the major unions whose members were employed by the Hdrd]e Group:
‘the Australian Workers® Union.in Queensland, the Australian Workers’ Union in Western
Australia, the Amalgamated -Metal Workers® and - -Shipwrights - Union, -the :Federated
Storemen and Packers Unmn of Austraha, the Federated Ironworkers Union of Austrai:a
“and 'so on.’
By the Deed, James Hardie and Coy Pty Lmuted covenanted to. pay compensatzon ‘in
addition to that already available by legal action, to any. person who was employed by the
Company on 5 December 1973 and who was or had been a member of the Union where
that person was disabled by an asbestos-related disease contracted as a result of h1s or her
employment by the Company.
6.2 On ﬁrst readmg, the Deed does not appear 0 g;ve any nghts to, former Baryulgﬁ
employees. First, the Deed as initally drawn up applies only to persons who are or were
meimbers of the Miscellaneous Workers’ Umon Baryulgil employees were covered by the
Australian Wérkers’ Union. However, as stated in the last paragraph, in giving evidence
on behalf of Hardie “Trading (Semces) Pty Ltd, Mr 1.C. Kelso stated that the Deed had
been extended to_cover. other unions_involved w:th the Hardlo Group.?

6.3  Second, the Deed defines an employee entitled to benefit as *Any person who was in
the employ of the Company . ... -(emphasis_added),‘_‘ and ‘_Ehe .Company ” is_James Hardie
and-Coy. Pty Limited: :

This Deed made the 21st day of May One Thousand Nine Hundred and Seventy Nine

. Between James Hardie .and Coy Pty Limited, herein called ‘the Company’ ,

Employees of Ashestos Mines Pty Ltd were ror employees.of James Hardie and Coy. Pty
Limited. Their contracts of employment were made with Asbestos Mines Pty Ltd, which,
because of the separate legal identity of registered corporations, was, despite its being a
wholly owned subsidiary of the Hardie group, a completely different (legal) person from
James Hardie and Coy. Pty Limited.® It is worth noting that if the Baryulgil workers were
in fact-employees of James Hardie and Coy. Pty Limited; their actions for negligence,
described in paragraphs 1.1 to 1.123; would lie ‘against James Hardie and ‘Coy. Pty
Limited and not against Ashestos Mines Pty Ltd, which would overcome the problems
arising from the impecuniosity of the latter company (see paragraphs 1.25 to 1.35).
6.4 “Despite the ‘scope of ‘employee’ suggested in the prevmus paragraph the
subm;ssmn of Hardie Trading (Serwces) Pty Lud stated: - o

CIn ‘addition {to compensatxon from the Dust Diseases Board], some former empioyees may

aiso be entitled to apply for iump sum benefits prov:ded by the Jamies Hardie Group
it would appear then that the Hardle Group bchevc that Baryuigll workers fall thhm the
meaning of persons ‘in the eémploy of the Company’.
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6.5 Third, the definition of ‘employee” continues: ‘Any person who was in the employ
of the Company on the 5th December 1973 . . .”® {(emphasis added). The Deed would
therefore seem to give no rights to Baryulgil workers who ceased employment at the mine
and mill before 5 December 1973 or who commenced employment there after 5 December
1973. It would certainly givé no rights-to -workers ‘who commenced: employment’ there
after the sale of Asbestos Mines Pty Ltd to Woodsreef Mines Limited on 23 December
1976, since those workers could 1 in no way be said to have been in the employ of James
Hardie and Coy. Pty Limited, not ¢ven being ‘employed by a Hardie Group subsidiary.

6.6 A worker who fulfils the definition of ‘employee’ is entitled to make an application
for benefit under the Deed only if her or she has commenced proceedings to claim
compensation under the Workers” Compensation Act 1926 (or in New South Wales under
the Workers’ Compensatwn {Dust Diseases) Act 1942),° and his or her application will
only be granted where the Dust Diseases Board™ certrﬂes that the worker is suffering from
an asbestos-related disease, contracted in the course of employment with the Company."
However, where a worker had received a favourable determination of a claim for
compensation under the Workers” Compensation {Dust Dzseases) Act before 1 July 1978,

no entitleraent  to benefit under the Deed wil arise.’? o

6.7 In the event of the worker’s death before an appllc:atlon for eompensatlon under the
Deed, his widow (which includes a de facto spouse of at least two years standmg)” and his
children (1f economrcally dependem on the worker at the date of his death) are entitled to
apply for the benefit provided they have previously ‘commenced . proceedmgs for
compensatlon under the Dust’ Diseases Act " 0n1y one beneﬁt w111 be pajd however many
dependants may apply.”

6.8 The amount of the benefit is calculated by reference to the Iump sum amount
payable under ‘Workers' Compensanen Eeglsiatlon on the death of an employee

. Cl. I(v) the Beneﬁt shall mean a sum equal m total of an amount equal 0 50% of the
o _average of the “1ump sum amounts”’ payable on the death of an Employee pnder
“the principal workers’ eompensatmn iegrsiatron in operation at the date hereof [i.e.
"21/5/791 in each of the states of N.S, W, , Victoria, South Australia and Queensland
(but not nder Dust Diseases leglslataon presentiy in force or whu:h may become in
: o foree dunng the term ‘of this Deed) . e
Smce the fump sum-amounts in Workers® Compensatmn Ieglslatmn are amended to fol]ow
wage and living cost rises (sec paragraph 3.7), the beneflt under the Deed would also rise
progressively... However, -CL:I(v}). prov:des that: R LR
In the event that changes should occur in the lump sum' amounts payable in any such State
- during the period of this Agresment and notwithstanding anything to the contrary herein
: provided or implied the maximum sum payable by the:Company pursuant fo this Deed as a
... Benefit shall not exceed a sum equal to 75% of the average lump sum Ezerembefore referred
- to eomputed at .the date of this. Deed. . . .. -
There is thus a cut-off point after which the beneﬁt under the 'Deed would cease to rise in
tandem with- Workers Compensation lump sum amounts. Where the worker’s disability is
partial; he or:she or his or her dependants would receive a beneﬁt reduced by reference to
the .proportion -of disability.!® ... Y : e .

6.9 Since application for benefit cannot be made untli aftera claim for compensation
_under the Workers’ Compensation Act 1926 (or in N.S.W . -the Workers’ Compensation
{Dust Diseases Act 1942) has been made, and since a benefit will not be paid unless an
asbestos-related disease contracted in the course of employment is certified, thus entitling
the worker to Workers’ Compensation or Dust Dlseases payments, a benefit under the
Deed will always be in addition to the statutory payments It will also be possible, in
appropriate circumstances, for the worker to receive common law damages, for Clause 27
of the Deed states that:
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Any benefit payable hereunder shall be in addition to and not in substitation for any award,
verdict, compensation or damages otherwise payable to an employee or to which he or his
widow or dependant may be entitled.
6.10  Thus, Baryulgil workers and their dependants may. be: entitled to benefit under the
Deed, subject to the uncertainties as to the meaning of ‘employee’ noted above, However,
since that benefit is dependent on diagnosis of an asbestos-related disease by the Dust
Diseases Board, the Board’s: allegedly conservative dzagnostlc criteria” could act as a
barrier to some apphcations

ENDNOTES

Transcript of Evidence, pp. 3494-3510.

Transcript of Evidence, pp. 1435-6.

Transcript of Evidence, ibid.

Clause 1 ().

Preamble

See paragraph 1.37.

Transcript of Evidence, p. 2647.

Clause | (i).

Clause 2.

I Ncw South Wales. in other States, by the Workers’ Compensation Enbuﬂai.

L= RN - T A S S

- —
- D

Clauses 5 and 7.
Clause 3. :
Clause .l(vi) and (vi).
Clause 4.
Clause 10.

. Chause 7(a).
See paragraph 3.14.

B T T e
T = VR N FOR Y

237




8¢T

%
Z
Table 2 E
Dust Counts Conducted at Baryuigil by N.S.W. Government Authorities 19601978 -
Date Authority Summarised Dust Counts Sampling Method Used Relevant ‘Standard’ at tim <
Various Locations of Testing i
22/3/60 N.S.W.Deptof (Millions particles per cubic foot) Midget Impinger and No official “standard” although an un-
Public Health Prinary Jaw Crusher 1.9 Thermal Precipitator official standard of 5 million particles of
Bagging Room 0.0 Method dust per cubic foot éxisted from 1952
Milk i8 onwards,
Bagging-off Point 2.3
Quarry-filling bins .9
11/6/63 N.SW.Deptof (Millions of particles per cubic foot) As Above As Above
Public Health  General Atmosphere 2.8
Bagging Point 0.6
Lower vibrator screen 2.3
24/8/69 N.S.W.Deptof (Millions of particles per cubic foot} In 1964, the N.S.W. Dept. of Mines
PublicHealth  Primary crusher 3.9 . ) gazetted the 5 million particies per cubic
Righf?{and Shaker Screen 6.7 Midget Impinger foot as the standard for asbetos dust.
: and Electrostatic . R
Left Hand Shaker Screen 3.8 precipitator :
Bagging Point 1.2 : :
(fibres per millititee)
Primary Crusher 3.4 .
Drier Room 0.3 . Membrane filter
Dust Collector plant 2.3 - method using ten
Right Hand Shaker Screen 1.3 minute samples .
{.eft Hand Shaker Screen 4.6 :

Bagging Point 5.2




6te

Summarised Dust Counts

Date Authority Sampling Method Used Relevant “Standard” af time
Various Locations of Testing
2110/76 MN.S.W. Deptof (Particles per cubic centimetre) 4 particles per cubic centimetee of air.
Public Health Bagging point 40 —
Dist Collector plant 40.0
Fine waste disposal i5-30
1/3/72 N.S.W.Deptof (fibres per millilitre) Membrane filter method using ten minute As above. The N.H. & M.R.C.
Public Health Crushing reck 14 samples except recommendation of 4 fibres per millifitre
Crushing rock 12 * 2 hour sample over an 8 hours shift had aot heen
Transport ore 21 ** 3 hours 40 minutes sample adopted atf this date by the N.3. W, Dept.
Screening ore 15 of Mines and their standard was 5 million
Screening ore 15 particles per cubic foot.
Brilling in quarry 8
Bagging asbestos g
Shaking filter bags 280
Fine waste disposal 13
Qutside bin 1.7*
Screening & bagging T.5%*
16/8/72 N.S.W.Deptof (fibres per mitlilitre) Membrane filter method using ten minute As agbove. The standard remained at 5
Public Health Crushing shed 2.5 samples. million patticles per cubic foot.
Crushing shed 8.4
Furnace room 1.3
Screen houise upper tevel 4.3
Screen house upper level 3.6
Screen house lower level 5.4
Screen house lower level 7.7
Bagging Point 2.1
Bagging Point 6.4
Bag filter room shaking bags 307
Fine waste disposal hopper 18.0
Fine waste disposal hopper 1.4
Quarry drilling ) 2.0
Quarry loading ore 0.4
Outsidé environment 0.3




Authority

Summarised Dust Counts Sampling Method Used Relevant ‘Standard’ at time
Various Locations of Testing

11710773

N.S.W. Deptof
Mines

{fibres per c.c..which is the same as Membrane filter method using fen minute O 23/1/73 Chief Inspector of the
fibres per millilitre} . . . ' samples. N.S.W, Dept. of Mines, in a letter to the
0-2 fibrés pere.c. . Baryulgil Manager, advised that the
Ml upper area standard for asbestos dust was 4 fibres
Crusher - perc.c.
. Furnace Room
Ml forecourt - -
2-4 fibres perc.c”
Mill bottom floor
Mill bagging
Mill bag stack room
Quarry loading
Quarry dritling
4-6 fibres per c.c. none
6-8 fibres per c.c.
Filter house -

14/8/75

N.S.W. Dept of
Public Health

(ﬁb’rés' ber tmillititre) Membrane filter method using 4 hour Standard 4 fibres perc.c.
Pﬁmary érasher 0.8 samples and personal samplers.

Processing mill 1.8

Bagging operator 1.6

Tailings removal 0.6

238777

N.S.W. Deptof
Mines

(fibres per miltikitee) Membrane filter method and personal sam-  As Above -
Tailings truck driver 0.19 piers over a full shift.

Truck driver {quarry) 0.72

Crusher o 0.98

Furnaceman 0.76

Bagget (lower floor) 1.35

Jackhammer (quarry) 0.56

Taspector of Mines (Roving) 0.84

Mill hand 1.39




i¥T

Summarised Dust Counts

Date Authority Sampling Method Used Relevant 'Standard” at time
Various Locations of Testing
8277 N.S.W.Deptof Fitter Mill 0.07 As Above As Above
Mines Bagger (Bottom Section) 0.74
Truck driver (Pit & Mill) 0.36
Shot firer (pit) 0.12
Fitters assistant 0.23
TFrick driver {quarry) 0.1%
Jackhammer pit 0.44
Drilling pit 0.35
Mitl hand 0.17
Crusher 0.52
Mill hand crusher 0.54
0.39
T8 N.8.W. Deptof  Fitters assistant 6.07 As above This survey was based on the standard of
Mines Worksliop 0.03 4 fibres/ce of air and not the newly
o Cleaner tailings dam 0.09 adopted standard of 2 fibres/cc. However
Foreman mill 0.54 the results were also analysed on the
Operator (Dryer) 6.18 basis of 2 fibres/cc.
Operator (Crusher) 6.07
0.13
Bagger crusher 0.48
Truck driver (Pit & Crusher) 0.16
Staff mine office 0.63
3/3/78 N.S.W.Deptof Results of testing unavailable On 3/3/78 the Chief Inspector of the
Mines — N.S.W. Dept of Mines wrote to the

manager of the Woodsreef mine at Baryul-
gil, advising that the standard was now 2
fibres per mitlilitre.
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Date Authority Summarised Dusr Counts at Sampling Method Used Relevant “Standard’ ar
Various Locations Time of Testing :
18/4478 N.5S.W.Deptof Truck driver {pit/mill} 0.35 As Above 2 fibres pér millilitre
Mines Boiler maker 0.21 ' o
Crusher 0.42,0.63
Bagger .32
DoZer driver. .30
Mill foreman- - . 0.73
Fitter - .15
Driver 0.35
Loader driver - 0.21
HYHI8 N.S.W.Deptof Mechanic™ 0.24 As Above As Above
Mines Crisher 0.24,0.95 : :
' Truck driver 0.13,0.24
Loader (mill) 0.17
Furnace operator 0.39
Mil foreman 0.81
Furnace house - .26
Cleaner 2.61
14/9/78 N.S.W.Deptof Cleaner = 0.10,0.19 As Above As Above
Mines Truck driver 0.3t
Foreman fitter 0.13
Feeder crusher 0.30
Bagger 0.68
Foreman d.16
Loader (pit/mill) 315
Loader (mill yard) 0.17
Trucker {pit to crusher) 0.44
Fumace house 0.13
Crusher (static) Q.11

Shakers (static) 0.62
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Dust Counts Recorded ar Baryulgil by the Industrial Hygiene Unit, James Hardie and Coy.

Table 3
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