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About AMCRAN 
 

The Australian Muslim Civil Rights Advocacy Network (AMCRAN) is dedicated to 

preventing the erosion of the civil rights of all Australians, and, by drawing on the 

rich civil rights heritage of the Islamic faith, provides a Muslim perspective in the 

civil rights arena. It does this through political lobbying, contributions to legislative 

reform through submissions to government bodies, grassroots community education, 

and communication with and through the media. It actively collaborates with both 

Muslim and non-Muslim organisations to achieve its goals. 

 

Since it was established in April 2004, AMCRAN has worked to raise community 

awareness about the anti-terrorism laws in a number of ways, including the 

production of a booklet Terrorism Laws: ASIO, the Police and You, which explains 

people’s rights and responsibilities under these laws; the delivery of community 

education sessions; and active encouragement of public participation in the law 

making and review process.   

 

AMCRAN and its members have participated in a number of parliamentary inquiries 

with respect to anti-terrorism laws in Australia, including: 

 

• Senate Legal and Constitutional Committee Inquiry into the Provisions of the 

Australian Security Intelligence Organisation Legislation Amendment 

(Terrorism) Bill 2002 (including appearance before the Committee), 2002; 

• Senate Legal and Constitutional Committee Inquiry into the Anti-Terrorism 

Bill (No.2) 2004 (including appearance before the Committee), 2004; 

• Senate Legal and Constitutional Committee Inquiry into the Provisions of the 

National Security Information (Criminal Proceedings) Bill 2004 and the 

National Security Information (Criminal Proceedings) (Consequential 

Amendments) Bill 2004, 2004; 

• Parliamentary Joint Committee on ASIO, ASIS and DSD Review of Al 

Qa’ida, Jemaah Islamiyah, the Abu Sayyaf group, the Armed Islamic Group, 

the Jamiat ul-Ansar, the Salafist Group for Call and Combat as terrorist 

organizations under section 102.1A of the Criminal Code, 2005;  

• Senate Legal and Constitutional Committee Inquiry into the provisions of the 

National Security Information Legislation Amendment Bill 2005, 2005;  

• Parliamentary Joint Committee on ASIO, ASIS and DSD Review of Division 

3 Part III of the ASIO Act 1979 - Questioning and Detention Powers 

(including appearance before the Committee), 2005; and 

• Senate Legal and Constitutional Committee Inquiry into the provisions of the 

Anti-Terrorism Bill (No. 2) 2005 (including appearance before the 

Committee), 2005.  

 

 

 

 



Introduction 
 

We would like to thank the Parliamentary Joint Committee on Intelligence and 

Security (‘the Committee’) for the opportunity to make submissions to the present 

review.   

 

It is AMCRAN’s view that there are a number of concerns in relation to the operation, 

effectiveness and implications of the listing provisions of the Criminal Code.   In this 

submission we outline our views primarily in response to the Sheller Committee’s 

review of the proscription process.   

 

While the Sheller Committee left open the question of what form the proscription 

process should take, its recommendation that the process must be reformed should be 

heeded.  In particular, we submit that it should meet the requirements of 

administrative law, that it should be made more transparent, and that it should provide 

organisations proposed to be listed with the right to be heard.   

 

For the reasons outlined below, procedural fairness and transparency would improve 

the community’s trust in the process and would in turn strengthen and build upon 

existing cooperation in preventing the scourge of terrorism from befalling Australia. It 

would also improve Australia’s international reputation as a nation where values of 

personal freedom and civil rights are upheld. However, transparency alone is not 

sufficient to remedy the inherently anti-democratic nature of the proscription regime. 

The fact remains the proscription regime allows for the criminalisation of individuals 

for their political associations or support for listed organisations in the absence of any 

actual or threatened acts of violence by that individual.  

 

 

Discretionary nature of prescription process 
 

AMCRAN submits that the proscription regime is problematic primarily because of 

its discretionary and arbitrary nature. The definition of a “terrorist organisation” as 

defined under s 102.1 depends upon the exercise of executive discretion in declaring 

an organisation to be a terrorist organisation under the Criminal Code, an exercise of 

discretion which itself is based upon the overly broad existing definition of terrorism.  

Under the Criminal Code, there is provision for the Attorney-General to proscribe 

organisations as terrorist organisations if he is satisfied on reasonable grounds that the 

organisation is ‘directly or indirectly engaged in, preparing, planning, assisting in or 

fostering the doing of a terrorist act (whether or not the terrorist act has occurred or 

will occur)’.
1
  In practice, this process has been criticised as highly subjective and 

political
2
. While the Attorney-General’s decision is subject to judicial review,

3
 the 

factual correctness of the decision itself per se is not reviewable (as to whether the 

organisation is or is not a terrorist organisation), but only the legality of the Attorney-

General’s decision is.  The main problem with this broad executive discretion is that it 

is subject to political manipulation and application.  Dr Jenny Hocking condemns it 
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 Administrative Decisions (Judicial Review) Act 1977 (Cth) and section 75(v) of the 

Constitution.  



for breaching ‘the notion of equality before the law in its creation of groups for which 

the usual judicial process does not apply and it breaches absolutely the separation of 

powers in even allowing for such a use of executive power’
4
. The Law Council of 

Australia agrees that the provision is ‘a serious departure from the principle of 

proportionality, unnecessary in a democratic society, and subject to arbitrary 

application’
5
. This ‘unacceptably wide…discretion conferred on public officials’

6
 has 

been labelled by Simon Bronitt, Director of the National Europe Centre, as 

‘offensive’
7
.  

 

Despite the breadth of the listing criteria, it is cold comfort that only nineteen 

organisations have been proscribed. There are many terrorist organisations that meet 

the same criteria for proscribed organisations, but are not listed. A Parliamentary 

Research Note highlights what appear to be ‘inconsistencies of the proscription 

process as it is currently applied’ and lists seven organisations that meet the same 

criteria but which are not listed.
8
  

 

Indeed, the highly politicised nature of the proscription regime is evident in recent 

weeks from the public comments made by the federal Attorney-General Mr Philip 

Ruddock and the NSW Premier Mr Morris Iemma in relation the organisation Hizb-

ut-Tahrir. Mr Iemma publicly demanded the Commonwealth government review the 

organisation’s status and ban it,
9
 a position which was also supported by the Attorney-

General of Western Australia Mr Jim McGinty. These comments are particularly 

unhelpful because they reinforce the perception that the process is a political strategy 

through which politicians can negotiate.  

 

In addition, the group known as Hizb-ut-Tahrir (Arabic for the “The Party of 

Liberation”) has often been discussed in the context of the proscription regime. After 

the London bombings in July 2005, the Attorney-General, Mr Ruddock raised the 

prospect of banning the organisation. The following is from the House of 

Representatives Hansard of 11 August 2005 discussing issues relating to the potential 

proscription of Hizb-ut-Tahrir. 

 

Mr BALDWIN (3.12 pm)—My question is addressed to the Attorney-

General. Will the Attorney-General advise the House how the government and 

businesses are working together to protect Australia’s critical infrastructure? 
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Mr RUDDOCK— … There is another matter, Mr Speaker, that I know you 

and honourable members are very much aware of, and that is that I asked 

ASIO for advice on whether there were currently grounds in Australia for 

listing the organisation Hizb ut-Tahrir. ASIO has advised me that at present 

there is no basis under current legislation for specifying Hizb ut-Tahrir as a 

terrorist organisation under the Criminal Code. As I understand it, Hizb ut-

Tahrir members overseas have called for attacks in the Middle East and 

Central Asia, but here in Australia it is not known to have—and I use these 

words deliberately—planned, assisted in or fostered any violent acts, which 

are the current legislative tests under the Criminal Code for proscription. At 

this stage the government is not aware of any information that Hizb ut-Tahrir 

is connected to the London bombings, as has been suggested elsewhere. 

 

The Criminal Code required that for a group to be specified as a terrorist 

organisation it must directly or indirectly engage in preparing, planning, 

assisting in or fostering the doing of a terrorist act. Under this act, in addition, 

there are separate offences for inciting a terrorist act. However, it remains of 

concern that some Hizb ut-Tahrir elements have called for attacks against 

coalition forces in Afghanistan, Iraq and the United States and Israeli interests 

elsewhere. More generally, Hizb ut-Tahrir espouse a very extreme and radical 

agenda. I can confirm that my department is reviewing the proscription 

provisions contained in the Criminal Code and looking at some possible ways 

to strengthen those provisions. Until I receive that advice and have considered 

it, I am not prepared to comment on whether this group or any other may be 

listed in the future. 
 

Furthermore in an article in The Age on 30 August 2005
10

, in relation to Hizb ut-

Tahrir, the Attorney-General said that he would consider introducing laws similar to 

those introduced in the UK with respect to glorifying terrorism.  
 

Given these statements, and that merely seven weeks later the new anti-terror laws 

were introduced that included the new grounds of proscription of advocating 

terrorism, this has led many in the Muslim community that the “advocating terrorism” 

requirements were specifically tailored for Hizb ut-Tahrir. This does not seem to be 

an unreasonable conclusion.  It reinforces the perception that this is a highly political 

process rather than one that is genuinely aimed at combating terrorism.   

 

We support the recommendations from the Sheller Committee that at the very least 

the proscription process should be reformed for transparency, accountability, in order 

to increase public confidence.   

 

 

Criteria (a): Directly or indirectly engaged in, preparing, 

planning assisting in or fostering the doing of a terrorist act  
 

We note that the Committee has recommended in previous reviews that in 

determining which organisations are to be proscribed, ASIO and the Attorney-General 

should specifically address each of the following six additional factors: 
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• the organisation’s engagement in terrorism; 

• the ideology of the organisation, and its links to other terrorist groups or networks; 

• the organisation’s links to Australia; 

• the threat posed by the organisation to Australian interests; 

• the proscription of the organisation by the United Nations or by likeminded 

countries; 

• whether or not the organisation is engaged in a peace or mediation process.
11

 

 

However, it appears that these factors provide nothing more than a guide: ASIO has 

admitted that they are only to be used as a guide only, and that they are applied 

flexibly. If one examines as an example the proscription process for Kurdistan 

Workers’ Party (PKK), one would find that the guide was only loosely followed.  In 

particular, the evidence presented in relation to an organisation’s engagement in 

terrorism was not verifiable due to ‘operational reasons’; no direct link to Australia 

was presented in the statement of reasons, and indeed, the threat to Australian 

interests was only confined to the security of Australian tourists while abroad in 

Turkey.  The ‘terrorist’ activity cited included four incidents only:  
 

… in 1992, where stones and paint and stones were thrown at the Turkish 

Consulate–General in Melbourne in protest at the killing of Kurds in 

Turkey; in 1994 when 70 Kurds occupied the German Consulate-General 

in Melbourne, protesting at the treatment of Kurds in Germany (a window 

was smashed and a police officer assaulted); in 1999, on the arrest of the 

PKK leader, Abdullah Ocalan, when 65 Kurds broke into and occupied the 

office of the Greek Consulate-General causing extensive damage (some 

charges of assault  were laid); and in 1999, in Sydney a young protester set 

himself alight.  Since 1999 Kurdish PKK protest has been peaceful”12  

 
We have had the benefit of reading the draft submission of the Federation of 

Community Legal Centres Victoria on this point and we support their submissions 

and recommendations. In particular, we support the Federation’s call for the statutory 

incorporation of the criteria as put forward by Mr Patrick Emerton as alluded to by the 

Committee in several listing reviews
13

. 

 
 

Criteria (b): Advocates the doing of a terrorist act  
 

An organisation may be proscribed as a terrorist organisation if the Minister is 

satisfied on reasonable grounds that the organisation advocates the doing of a terrorist 

act (whether or not a terrorist act has occurred or will occur).  

 

Section 102.1(1A) of the Criminal Code provides that an organisation ‘advocates’ the 

doing of a terrorist act if: 
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(a) the organisation directly or indirectly counsels or urges the doing of a terrorist 

act; or 

(b) the organisation directly or indirectly provides instruction on the doing of a 

terrorist act; or 

(c) the organisation directly or indirectly praises the doing of a terrorist act in 

circumstances where there is a risk that such praise might have the effect of 

leading a person (regardless of his or her age or any mental impairment that 

the person might suffer) to engage in a terrorist act  

 

We submit that there is considerable uncertainty in the definition, and the reach of the 

provisions is likely to be broad. For example, “providing instruction on the doing of a 

terrorist act” and the term “urging the doing of a terrorist act” are unreasonably vague 

and could potentially cover a wide range of activities. The problem is further 

exacerbated by the inclusion of “indirectly” as a qualifier. 

 

The criteria in subs (c) is particularly worrying, and we support the Sheller 

Committee’s recommendation that it be omitted from the definition.  As it is currently 

drafted, it means that an organisation could be proscribed for its mere potential that its 

views might lead another person to engage in a terrorist act. It is also a concern that 

the question of whether a communication might lead another to act is often a 

subjective matter, one which calls upon a person’s prejudices and political view 

points. As can be seen from the UK experience of the “glorification of terrorism” 

offence, statements made by Muslims will often be regarded as “glorification” or 

“praising” by virtue of their and their audience’s faith:14  
  

Already Muslim dissent against oppression overseas has been curtailed in a 

climate of fear and uncertainty. It is clear that should this offence make it 

into law that Muslims will be the first targets and this will include those who 

support legitimate liberation struggles as defined by international law be it 

in Palestine, Iraq, Chechnya or elsewhere in the world. They may even be 

prosecuted for espousing the same sentiments as the Prime Minister’s wife 

[who was accused of being a Palestinian suicide bomber sympathiser], or 

feting figure who are no more or less ‘terrorists’ than Nelson Mandela.
15 

 

The Federation of Community Legal Centres (Vic) Inc. in their submission to the 

Australian Law Reform Commission review of the sedition laws similarly argued that 

“the statements of Muslim community members may be perceived through the lens of 

the highly politicised concept of ‘extremism’ and as a result assessed as ‘terrorist’ or 

seditious’”.
16

  Similar conclusions may be drawn in relation to the concept of 

“praising”, particularly where the “risk” threshold is not qualified.   
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We have in the past expressed concern that these provisions sever any required nexus 

between proscription and the organisation’s link to acts of political violence.  For 

example, an organisation may become liable to proscription simply on the grounds 

that it has voiced support for a political struggle somewhere in the world. Currently, 

all the organisations listed under the Criminal Code are primarily based outside 

Australia. Such an expansion of grounds for proscription would also have the 

potential to significantly increase the number of Australian organisations liable to be 

banned, not because of their own participation in political violence, but because of the 

views they have expressed about political events overseas. 

 

It is arguable, for example, that the statement ‘Australians should not be in Iraq and 

the Iraqis should fight to be free of occupation’ advocates terrorism, and any 

organisation that supports this view may well become liable to proscription. Far from 

promoting the physical safety of Australians, such criminalisation would expose many 

ordinary Australians to the coercive power of police and security organisations. 

 

We further object to these listing criteria on four grounds. Firstly, the provisions limit 

free speech.  No clear justification has been given as to why the criteria are necessary 

to prevent ideologically or religiously motivated violence or to strengthen security 

given its likely impact on freedom of speech and legitimate debate.  For example, 

consider an organisation that supports resistance to the occupation of Palestinian land, 

that Palestinians are entitled fight for an independent state, and that non-violent means 

for achieving a just arrangement have failed. Would this be considered indirectly 

counselling of a terrorist act? Resistance actions of Palestinians, even against Israeli 

military targets, would arguably fall within the gamut of the definition of advocating 

terrorism.  

 

This will have a particular effect on Muslim community groups who may wish to 

express solidarity with Muslims who are under the thumb of either oppressive regimes 

or various kinds of occupying forces. This is particularly the case, as the definition of 

a terrorist act makes no distinction between legitimate liberation and independence 

movements and terrorism. Examples of such situation would include commentary on 

Palestinian oppression at the hands of Israeli occupiers; and groups calling, on the 

basis of things such as the torture in Abu Ghraib, that America and its allies be forced 

out of Iraq by any means necessary. It is our view that the above point of view, while 

unpalatable to some, should not be limited. 

 

Limiting free speech is not only distasteful philosophically, but is also damaging to 

the fight against terrorism through three effects. Firstly, and ironically, it gives the 

ideas limited by this legislation a kind of cachet and credibility they would not 

otherwise have; it will be interpreted by those susceptible to extremism as suppression 

of an idea that is inherently the truth but that the government, in some sense, can not 

combat by logic, but only through banning. Secondly, it will be interpreted in the 

community as a form of hypocrisy on the government’s part: that other groups can 

discuss whatever they want, but that special rules apply one way or another to the 

Muslim community. Finally, it forces the ideas underground, in effect, rather than 

keeping them in the public where they can be seen, analysed and disassembled. 

 

Further, there is vagueness as to what is meant for an organisation to “advocate” 

terrorism. Does it mean that the leader of the organisation has made comments on one 



occasion publicly “advocating terrorism”? Is there a requirement that the comments 

be made on multiple occasions? Is it sufficient for someone on the forums of a 

website to have made statements advocating terrorism? Or is advocacy limited to it 

being stated as one of the doctrines of the organisation? This is very different from the 

doing of a terrorist act, which clearly requires logistical support and coordinated acts, 

rather than the speech of a single individual. 

 

Thirdly, it raises questions of accountability, i.e., that a person should be held 

accountable for their own actions only and not for actions of others. If a person 

becomes a member of an organisation, and the leader of that organisation then makes 

pronouncements that qualify as “advocating terrorism” which results in the 

proscription of the organisation, then the person is being punished as a “member of a 

proscribed organisation” under s 102.1 of the Criminal Code 1995 for the statements 

of the leader. The person may not have been consulted before the leader made those 

statements, yet he could easily find himself guilty of an offence.  There is a collective 

punishment nature of the provisions: that innocent members of an organisation may 

find themselves facing criminal prosecution if another member of the organisation 

were to indirectly incite terrorist leading to the organisation’s proscription. 

 

Fourthly, it fails the test of proportionality. Punishments for directing, financing, 

membership and even association are very severe
17

, ranging from 3 years to life 

imprisonment.  This could affect hundreds of individuals. Furthermore, even for the 

leader who made the “advocating” statements thus making the organisation liable to 

proscription, he or she may be subject to a severe punishment of 25 years 

imprisonment for “directing a terrorist organisation” under s 102.2 of the Criminal 

Code.  This is highly disproportionate, even compared with the penalty for the 

sedition offence, which is 7 years imprisonment.  

 

While we note that the Sheller Committee considered our recommendations, we 

reiterate them again here:  

 

Recommendation 1: “Advocating terrorism” should be removed as a ground for 

proscription.  

 

Recommendation 2: If Recommendation 1 is not accepted, and if “advocating 

terrorism” must be an offence, it should be made a personal offence and not an 

offence relating to an organisation. In this way, the impact of a person’s action is 

limited to just that person. This would be similar to a more narrowly defined version 

of the sedition offence.   

 

Recommendation 3: If Recommendations 1 and 2 are not accepted, then subsection 

(c) of the definition of ‘advocates’ in section 102.1(1A) should be omitted as 

recommended by the Sheller Committee.  

 

Recommendation 4: The criteria for “advocating” on behalf of an organisation must 

be clarified. For example, possible criteria may be:  

(i) the statements are made by the acknowledged leader of the organisation; and  
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(ii) the statements are made on official material distributed or speeches given by the 

leader; and  

(iii) the statements are made in public conversation; and  

(iv) the statements are made on more than 5 occasions.  

We note that the Senate Legal and Constitutional Committee in its Inquiry into the 

Provisions of the Anti-Terrorism Bill (No. 2) 2005 accepted Recommendation 4.
18

   

 

 

Community awareness and consultation  
 

In the Review of the listing of six terrorist organisations by the Committee in 2005, it 

was recommended that a comprehensive information program, that takes account of 

relevant community groups, be conducted in relation to any listing of an organisation 

as a terrorist organisation.  

 

However, it is evident that this has not been implemented.  In the review of the listing 

of the Kurdistan Workers’ Party (PKK), the Committee noted that there had not been 

any community consultation on the listing nor was there even an intention to conduct 

community consultations prior to a listing.  This is despite the fact that the listing of 

PKK would have a large impact on members of the Kurdish community in Australia.  

 

As we have submitted to the Committee previously, the lack of transparency in the 

proscribing of terrorist organisations is a concern to community.  Aside from the 

prima facie bias in that 18 of the 19 proscribed organization identify themselves as 

Muslim organisations, the current social phenomena manifested as increased levels of 

racism and discrimination highlighted by the Isma’ report (HREOC, Isma' - Listen: 

National Consultations on Eliminating Prejudice against Arab and Muslim 

Australians, 2004) has led to the Muslim community feeling isolated and 

discriminated against.  This does not help in creating a cooperative environment for 

addressing and fighting the modern challenges of terrorism, not to mention the 

adverse impact it is having on the sense of security and safety of the Muslim 

community. 

 

In the current political climate, the proscription regime can be used to criminalise 

local organisations or affiliations between individual Muslims. Once an organisation 

is proscribed, it will be an offence for a person to direct the activities of the 

organisation,
19

 to provide support to the organisation,
20

 to be a member of the 

organisation,
21

 or even to associate with a member of the organisation.
22

  A person 

who is even only remotely connected to the organisation would be under increased 

surveillance by virtue of recent legislative amendments.
23

  This is problematic 
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because of the character of collective punishment that this entails, in the sense that a 

member of a local organisation who has not been directly involved in terrorism 

related activities can find themselves subject to this legislation.  

 

In particular, while the majority of the proscribed organisations are overseas 

organisations, we submit that it is important for community consultation to occur, 

especially as there is likely to be local connections with diverse organisations and 

conflicts in a multicultural society.  Natural justice would dictate that any organisation 

under threat of proscription must have the opportunity to be heard.  

 

 

Conclusion  
 

AMCRAN remains of the view that the present proscription regime is problematic in 

that it appears to be arbitrary and subject to the political influence rather than one 

being strictly aimed at combating terrorism in Australia.  The process of listing is 

little known, while the consequences of listing are potentially enormous for an 

organisation and its members. The criteria for listing on the basis that an organisation 

‘advocates’ the doing of a terrorist act is particularly dangerous given its broad 

definition, its subjective nature, and the potential for members of ethnic communities 

to be regarded as advocating terrorism in the current state of volatile affairs.  We 

submit that the ‘advocacy’ listing criteria should be omitted altogether. In the 

alternative, we submit that the Sheller Committee’s recommendations with respect to 

the ‘advocacy’ provisions should be implemented, and that further guidance be 

provided as to how an organisation ‘advocates’ the doing of a terrorist act. Finally we 

submit that any organisation which is being considered for proscription must be given 

the opportunity to be heard as to why it should not be proscribed.   

 

 

 


