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DearDr Southcott

Inquiry into theOptional Protocol to theConvention againstTorture and Other Cruel,
Inhuman or DegradingTreatmentor Punishment

I referto yourletterto theAttorney-Generaldated18 December2003concerningtheCommittee’s
inquiry into theOptionalProtocolto theConventionAgainstTortureandOtherCruel,hihuinanor
DegradingTreatmentorPunishment.TheAttorney-Generalrepliedon27January2004.

I ampleasedto enclosea submissionto theinquiry. This submissionis madejointly by the
Attorney-General’sDepartmentandtheDepartmentsofEoreigraAffairs andTrade,and
ImmigrationandMulticultural andIndigenousAffairs.

Yourssincerely

IanGovey
A/g Secretary
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Inquiry by the Joint Standing Committee onTreaties

Submissionby the Attorney-General’s Department and Departments of
Immigration and Multicultural and IndigenousAffairs and

Foreign Affairs and Trade

The Optional Protocol to the Convention againstTorture and other Cruel,
Inhuman or DegradingTreatment or Punishment

Introduction

Australiasupportsinternationalactionagainsttortureanddeploressuchbehaviour
whereverandwheneverit occurs.Australiahasratified theInternationalCovenanton
Civil andPolitical Rights(theICCPR),whichproscribestortureand othercruel,
inhumanordegradingtreatmentorpunishment.Australiahasalsoratified the
ConventionagainstTortureandotherCruel,InhumanorDegradingTreatmentor
Punishment(theCAT) whichrequiresStatesPartiesto takeeffectivemeasuresto
preventactsoftortureandto ensurethatactsoftortureareoffencesin domestic
criminal law. Australiahascompliedwith this obligationin theCrimes(Torture)Act
1988.

Under the CAT theCommitteeAgainstTorturemayexamineany situationwhere
therearewell-foundedindicationsthattortureis beingsystematicallypracticedand
submitobservations.Beforesuchanexaminationis made,theCommitteewill seek
theco-operationoftheStatePartyconcernedandmayvisit the StatePartyonly with
theconsentofthatParty.

Australiahastraditionallyco-sponsoredtheresolutionon torturetabledby Denmark
eachyearattheUnitedNationsCommissionon HumanRightsandattheThird
CommitteeoftheUN GeneralAssembly. Australiahasalsoactivelyengagedin
negotiationswith aview to achievingthewidestpossiblesupportfor theresolution.

On abilateral level, torturehasbeenexaminedduringthehumanrightsdialogues
Australiaconductswith China,VietnamandIran. ThroughtheHumanRights
TechnicalCooperationProgramwith China,Australiahascarriedoutactivitieswhich
will assisttheChineseGovernmentin its effortsto eradicatetorture.

The Optional Protocol to the Convention againstTorture and other Cruel,

Inhuman or DegradingTreatment or Punishment

The Optional Protocol to the Convention (Optional Protocol) constitutesastanding
invitation to a Sub-Committee of the Committee Against Torture established by the
Optional Protocol, to visit places where people are deprived of their liberty in the
territoryof StatesParties.As such,visits maybe conductedin theabsenceofwell-
foundedindicationsoftorture,andwithouttheconsentoftheStatePartyconcernedto
thespecificvisit proposed.The OptionalProtocolthereforeestablishesanadditional
monitoringmechanismto thosefoundin theCAT itself.

1



TheAustralianGovernmenthasnotmadeadecisionaboutwhetherit will ratify the
OptionalProtocol. TheGovernmenthas,however,expressedits concernswith both
substantialandproceduralaspectsof theOptionalProtocol.

ProceduralIssues

In 1992,aUN Working Groupwasestablishedby theCommissionon HumanRights
(CHR) to developa draft optionalprotocolto theCAT, usingasabasisfor its
discussionsadraft text submittedby theGovernmentofCostaRicaatthe
Commission’sforty-seventhsession.

TheWorking Groupmetannuallyoveraten yearperiodandAustraliaparticipatedin the
first eightsessions.Australiadid notattendthe2001 and2002meetingsastherewas
little likelihood ofusefulprogressatthosemeetings.

TheWorking Groupfailedto reachagreementon adrafttext. In theabsenceof an
agreedtext, theChairoftheWorking Groupindependentlypreparedadraft text and
tabledthattextat the lastmeetingoftheWorking Groupin January2002. The
Working Groupdid notconsiderin detailnorreachconsensuson theChair’s text.

NeverthelesstheCHR adoptedby votetheChair’s text. It wasnot adoptedby
consensus,asis desirablefor humanrightsinstrumentsto ensurebroadsupportfor the
standardselaborated.

Thevotingpatternat CHR showsa closevote(29 Statesvotedfor, 10 votedagainst
and 14 abstained).Australiawasnot amemberofCHRwhenthevotetookplace.

At theUN EconomicandSocialCouncil (ECOSOC),Australiasupporteda US
proposalto resubmitthe draftOptionalProtocolto theCHRWorkingGroupfor
furtherconsideration.Thatproposalwasnotsuccessful.Australiavotedagainstthe
adoptionofthe OptionalProtocol,but it wasadoptedby voteon 24 July 2002 (35
votedfor, 8 votedagainstand 10 abstentions).

TheThirdCommitteeoftheUN GeneralAssemblyadoptedtheOptionalProtocolon
7 November2002(104 Statesvotedfor, 8 votedagainstand37 abstained).Australia
abstainedandmadeanExplanationofVote (EOV) settingoutourproceduraland
substantiveconcernswith theOptionalProtocol. TheExplanationof Vote is
Attachment A.

SubstantiveConcerns

A reviewofAustralia’s interactionwith theUN treatybody systemfoundthattheUN
humanrightsbodiesneededreform,notably:

• to ensureadequaterecognitionoftheprimaryrole ofdemocraticallyelected
governmentsasit is governmentswhich takeon humanrights obligationsand
areresponsiblefor fulfilling them,andthesubordinateroleofnon
governmentorganisationsin thisrespect

• to ensurethat committeesandindividual membersworkwithin their
mandates

• to reduceduplicationandimprovecoordinationbetweencommittees,and

• to addresstheinadequatesecretariatresourcesto supportthecommittees’
work.
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The Government announced a range of measures it wouldpursueto improvethe
effectivenessof theUN treatybody systemin August2000.

An importantaspectofthetreatybodyreforminitiative is that Australiawill only
agreeto visits to Australiaby treatycommitteeswherethereis acompellingreasonto
do so. This is to ensurethatcommitteeresourcesaredirectedto areasofgreatest
need. RatificationoftheOptionalProtocolwould constituteastandinginvitation for
theSub-Committeeto visit, specifically,Australianprisonsandotherfacilities. The
OptionalProtocolis inconsistentwith Australia’spolicy on visits to Australiaby UN
committeesasit doesnotbalancetheunrestrictedrightofthesevisits with appropriate
checksto ensurethatthispoweris not abused.

The Current Statusofthe OptionalProtocol

The Optional Protocol provides that 20 ratifications are necessary before it entersinto
force. To dateonly threeStateshaveratifiedtheOptionalProtocol. Thelist ofStates
that havesignedandratified theOptionalProtocolis Attachment B.
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Attachment A

The Optional Protocol to the Convention againstTorture and Other Cruel,
Inhuman or Degrading Treatment or Punishment

Explanation of Vote

Australiastronglysupportsinternationalactionagainsttortureanddeploressuch
behaviour wherever and whenever it occurs. However, Australia has serious concerns
about the process which has resulted in Third Committee considering the Optional
Protocolto the ConventionAgainstTorture,aswell ashavingconcernsaboutthe
substanceoftheProtocol’stext. AustraliavotedagainsttheProtocolin theUN
Economicand SocialCouncil on 24 July2002to ensureourconcernswerewidely
recognisedandunderstood.Havingdoneso,andkeepingin mindAustralia’s
oppositionto theuseoftorture,Australiais ableto abstainin this voteon the
Protocol,but seeksto againemphasiseourproceduralandsubstantiveconcerns.

Procedurally,theProtocolwasearlieradoptedby avoteoftheUN Commissionon
HumanRights(CHR) on 22 April 2002. It is thenorm,andAustralia’sstrong
preference,thathumanrights treatiesbeadoptedby consensusat CHRto ensurethey
arebroadlysupported.AustraliaremainsparticularlyconcernedthatthisProtocol
wasadoptedby avote. Thetext voteduponby CURwasonly tabledatthemost
recentmeetingoftheworking groupestablishedto drafttheProtocol,held from 14 to
25 January2002,andwasnot consideredin detailatthatmeeting.

Substantively,becomingaPartyto theProtocolwould constitutea standinginvitation
for theSub-CommitteeestablishedundertheProtocolto visit that State’sprisonsand
othersimilar facilities. From Australia’spoint of view, this wouldbe inconsistent
with the Government’sdecisionthatit will only consentto suchvisitswherethereis a
compellingreasonto do so. ThisdecisionwastakenaspartofAustralia’sreviewof
its interactionwith UN humanrights treatycommitteesand specialprocedures.Like
others,Australiahasconcernsabouttheoperationof suchUN committeesand
procedures,andhasproposedanumberof initiatives to improvetheireffectiveness.

Australiais unableto supporttheparticularmechanismproposedin theProtocol
becauseoftheseproceduralandsubstantiveconcerns.However,we remainstrongly
committedto seekingmoreappropriateinternationalmechanismsto eradicatetorture.
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Sidley, Kristine (REPS)

From: Cochran, Jenny (REPS)

Sent: Wednesday, 4 February 2004 10:03 AM

To: Committee, Treaties (REPS)

Subject: FW: Joint Submission - AGD, DEAT, DIMIA - inquiry OP to CAT

Joint Standing Committee on Treaties
Parliament House
Canberra ACT 2600

Ph: (02)6277 4618
Fax: (02) 6277 2219

Original Message
From: Ramsay, Alice [maiito:Alice.Ramsay@ag.gov.au]
Sent: Wednesday, 4 February 2004 9:59 AM
To: Cochran, Jenny (REPS)
Cc: Sellick, Suesan; Hall, Matt; Skillen, Geoff; ‘paui.kitson©immi.gov.au’; ‘Gerry.McGuire@dfat.gov.au
Subject: Joint Submission - AGD, DFAT, DIMIA - Inquiry OP to CAT

Hi Jenny

As discussed, please find attached joint submission from AGD, DFAT and DIM IA for the JSCOT inquiry into
the OP to CAT.

Kind Regards,

Alice

Alice Ramsay
A/g Senior Legal Officer
Human Rights Branch
(Race, Age & International)
Civil Justice Division
Attorney-General’s Department
T (02) 6250 6973
F (02) 6250 5904

If you have received this transmission in error
please notify us immediately by return e-mail
and delete all copies.

4/02/2004



Attachment B

The Optional Protocol to the Convention againstTorture and Other Cruel,
Inhuman or Degrading Treatment or Punishment

Status ofSignature / Ratification asat 2 February 2004

Signatories23,Ratifications 3

Participant Signature Ratification / Accession

Albania 01 October 2003a

Argentina 130 April 2003
Austria 25 September 2003

Brazil 13 October2003

CostaRica 04 February2003

Croatia 23 September2003

Denmark 26 June2003

Finland 23 September2003

Guatemala 25 September2003

Iceland J24 September2003

Italy 120August2003

Madagascar 124 September2003

Mali 19 January2004

Malta ~24September2003

Mexico 123 September2003

New Zealand 123 September2003

Norway 124 September2003

Romania 124 September2003

24 September2003

Senegal ~04February2003

Serbia 125 September2003

SierraLeone 126 September2003

Sweden 126June2003

United Kingdom 126 June 2003 110 December2003

Uruguay 112 January 2004 j___________________


