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SUBM SSI ON TO THE JO NT STANDI NG COVMM TTEE ON TREATIES - by the Australia
East Ti nor Associ ati on, NSW

QUTLI NE

Thi s subnission argues that East Tinor is not currently receiving (under
the terns of the Tinor Sea Treaty) a fair share of its potential
entitlenents to its oil and gas resources - and thus will not receive a
fair share of the revenues to which it is entitled unless there are further
negoti ations that create an equitabl e outcone.

It is argued that under the Tinmor Sea Treaty (TST) currently signed (but
not yet ratified) by Australia and East Tinmor, East Tinor will only receive
a fraction of its legitimate entitlenents. The TST has been presented by
the Australian governnment as a 'generous' deal for East Tinor but we argue
that it is the converse. The normal outcone in a situation such as this
woul d be the determ nation of maritime boundaries between Australia and
East Tinmor in accordance with the norns set down in the United Nations
Convention on the Law of the Sea (UNCLOS). Currently there are no sea-bed
boundari es determ ned between East Tinor and Australia, as there were no
sea- bed boundari es deterni ned between East Tinor and Australia when the
Australian government recognised the territory as Indonesia' s 27th

provi nce. The best avail abl e evidence indicates that determ nation of

sea- bed boundaries in accordance with international |aw would grant ful
sovereignty to East Tinor over all the oil and gas resources that are now
the subject of sonme dispute between Australia and East Ti nor.

W argue that East Tinor will receive (under the existing terns of the

Ti nror Sea Treaty) only about 40% of its potential offshore petrol eum
resource entitlements and that if one factors in the 'downstream benefits
(from devel opment of its own potential resources) being forgone by East
Tinmor, it will be receiving only about one third of its potential benefits
fromthe exploitation of its own resources. W argue that Australia is
using unfair means to block East Tinor's options - through w thdraw ng from
the jurisdiction of the International Court with respect to the
deternination of maritinme boundaries - and thus intentionally restricting
East Tinor's negotiating and bargai ni ng power. Australia is using its

di sproportionate weight and | everage to push its snaller nei ghbour into
accepting an unfair outcome and then knowingly m srepresenting its own
actions as 'generous'.

W argue that East Tinor is very poor and in great need of these revenues
and that Australia should therefore not overly exploit its relative
strength in these negotiations.

W believe that it is in the long-terminterests of both countries that a
much fairer conpromi se be reached than the current deal. This conpromni se
m ght take a nunber of forms and could involve the physical extension or
nmodi fication of the current Tinor Sea Treaty concept (the concept of the
Joi nt Petrol eum Devel opnent Area - JPDA) to involve not only shared
econom ¢ interests (with fairer revenues for East Tinor) but also
cooperation in defense and security as well as other issues. W envisage a
nunber of possible outcones - from pernutations of the current JPDA shared
econom ¢ zone through to the deternination of exclusive econonic zones
(EEZ)

We woul d argue that whatever the outcone, it is inthe long terminterests



of Australia and East Tinor that East Ti nor should receive a nuch fairer
share of its resources and the revenues to which it is entitled than is
bei ng of fered under the existing Tinor Sea Treaty.

ELABORATI ON OF THESE PO NTS

There is currently no sea-bed boundary in the 'Tinor Gap' and there has not
been a boundary in the past. Australia and Indonesia had agreed to sea-bed

boundari es between their relevant coastlines in 1972 - however Portugal was
not party to this agreenent. Thus there was no sea-bed boundary determ ned

bet ween Australia and Portuguese Tinmor - and this gap in the agreed sea-bed
boundari es becane known as the 'Tinor Gap'

After Indonesia invaded Portuguese Tinmor in 1975 (with Australia's

acqui escence) Australia assunmed that |Indonesia would sinply "join up the
dots' on both sides of the 'Tinor Gap'. However I|Indonesia now proved to be

| ess cooperative than Australia had hoped and Australia and | ndonesia
engaged in a decade of wrangling (between 1979 and 1989) to cone up with
the convoluted Tinmor Gap Treaty (TGT). The TGI avoi ded determ ning
maritine boundaries between the territory Australia now considered to be

I ndonesia's 27th province (Tinmor Tinur) and the coast of northern Australi a.

The current Tinor Sea Treaty sinply adopted the borders of the central area
('Zone A') of this prior Tinmor Gap Treaty. The borders of this 'Joint

Pet r ol eum Devel opnent Area' (JPDA) of the current Tinmor Sea Treaty are
identical to the former 'Zone A" fromthe old Tinmor Gap Treaty.

In 1989 Australia and I ndonesia had used the term nation points of the 1972
sea-bed treaty between Indonesia and Australia to define the latera

borders of the Tinmor Gap. It had been accepted by Australia and | ndonesia
at the time (in article 3 of the 1972 sea-bed treaty) that the termnation
points of the 1972 treaty night have to be noved in the light of any
delimtation of the sea-bed in the Tinor Gap

Since the 1980's naritine boundari es have been deternined under a system
codified in the United Nations Convention on the Law of the Sea (UNCLOS).
The | ateral boundaries of the current JPDA are too narrow because of the
hi storic circunstances that created them East Tinor's potential latera
boundari es woul d be significantly wider than the lateral borders of the
JPDA if the appropriate principles of UNCLOS woul d be appli ed.

Under the Tinor Sea Treaty the revenue share has been altered within the
boundaries of the JPDA . Revenues fromwthin the 'Zone A' / JPDA have been
altered from50/50 (in the TGI between |Indonesia and Australia) to 90/10 (
in the TST between East Tinor and Australia). Wiilst this appears a
reasonabl e deal for East Tinor it nust be remenbered that under the
application of the principles of UNCLCS, the Joint Petrol eum Devel oprent
Area woul d unquestionably be 100% East Tinorese. The Tinor Sea Treaty is
only giving East Tinor 90% of what is really 100% East Tinorese. To put it
anot her way, East Tinmor is giving away 10 % of its own revenue.

However this matter (of East Tinor forfeiting 10% of its potentia
revenues) is of much | ess econonic significance than the question of the
correct location of the lateral boundaries. The |location of the |ateral
borders is very significant given that large oil and gas reserves lie just
outside the |ateral borders of the JPDA

The existing lateral borders of the JPDA of the Tinor Sea Treaty are the
result of metanorphoses in response to political considerations over three
decades and are not in accordance with current international |aw. The

worl d's newest country should have the right to deternine its boundaries in
accordance with current international nornms and not be saddled with
outcones froma time when Indonesia and Australia overrode or ignored the



rights and interests of East Tinor.

Recently a | egal opinion has been obtained fromrecogni sed i nternationa
experts on East Tinor's potential maritime boundaries - an opinion 'In The
Matter OF East Tinor's Maritime Boundaries' by Lowe, Carleton and Ward of
11 April 2002. Professor Vaughan Lowe of Oxford University and Chris

Carl eton fromthe UK Hydrographic Institute have provided an advice that
indicates that East Tinor's potential maritinme boundaries (in the Tinor
Gap) should be significantly w der (further east than the eastern border
and west than the western borders) than the lateral boundaries of the JPDA
under the TST. Although there has been an attenpt to question the validity
of this opinion because it was conmi ssioned by Petrotinor (and oil conpany
with its owm interest in this issue), a distinction should be nade here
between 'the nmessenger' and 'the nmessage'. This advice has been provi ded by
experts recognised internationally in this field and their opinion of East
Tinmor's nmaritine entitlenments has not been seriously questioned.

Australia chose to withdraw fromthe jurisdiction of the International

Court with respect to the determ nation of nmaritine boundaries soon after
it becanme aware that the advice fromLowe and Carl eton had been provided to
the East Ti norese | eadership.

This potential w dening of East Tinor's |ateral boundaries has great
significance in terns of the resources and revenues involved. The
"southern' border is not at issue as the southern border of East Tinor's
potential sea-bed boundary (outlined in the Lowe, Carleton opinion) is the
medi an |ine between the opposing coastlines and is therefore the sane as

t he sout hern border of the JPDA in the current TST

The entitlenents to the nobst crucial reserves in the region depend on the

| ocation of the lateral borders of Tinor's shared or exclusive economc
zone. The single nost crucial resource in "the Gap' is the Greater Sunrise
gas field which straddl es the eastern border of the "JPDA" (favoring
Australia which controls 82%of this vital resource under the current Ti nor
Sea Treaty). However (according to the Lowe, Carleton opinion) Geater
Sunrise woul d be nostly (or conpletely) within East Tinor's exclusive
econom ¢ zone (EEZ) if formal seabed boundaries were determ ned. G eater
Sunrise is the biggest resource in the 'Gap' and variations in revenue fl ow
fromit will have a crucial effect on East Tinor's econony. The projected
west ern boundary (in the Lowe, Carleton opinion) also indicates that East
Ti mor shoul d have sovereignty over a lucrative oil reserve (the 'Lam naria
Corallina'" field) currently controlled by Australia. Essentially East
Tinmor's actual entitlements are nuch greater then those circunscribed
within the JPDA in the Tinmor Sea Treaty.

Under the current TST, East Tinor can claimonly about 40% of the reserves
(and thus revenues) to which it would be entitled if it were to pursue its
full boundary entitlenents. This figure is based on a report by |eading
Australian oil and gas engi neer Geoffrey McKee. The figure of 40%is
arrived at by using figures for the 'proven' and 'probable' reserves in the
3 nost inportant fields - Geater Sunrise, Bayu-Undan and

Lami nari a-Corallina - and conparing them (using the common unit of 'barrels
of oil equivalent'). If one conpares the resources that East Tinor is
entitled to under the current TST with the full entitlenments within its
potential maritime boundaries, it transpires that East Tinor is only
receiving about 40% of its potential resources. Wen one al so considers
that downstream devel opnent of these resources is likely to occur in Darw n
(not in East Tinor) it becones clear that East Tinor will only be receiving
about a third of the potential benefits fromits own resources. It is
accepted that there is a nargin of error in these cal cul ations, but they
are made to try to give a sense to the relativities involved

East Tinmor has recently achieved its independence after a 24 year struggle



that involved deep hardship and loss for its people. The challenges that it
faces are still imense. It has al ways been considered poor - when it was a
Port uguese col ony, then when it was considered the 27th provi nce of

I ndonesi a and now as an energi ng i ndependent nation. East Tinor has
recently been determined (in a report by the United Nations Devel opnent
Programe) to be the poorest country in Asia and anongst the poorest
countries in the world.

Its infrastructure was al ready weak - but becane crippled by the sacking
and burning of the country undertaken by the Indonesian nilitary and its
proxies after the independence vote in 1999. The UN estimates that 70% of
East Tinmor's infrastructure was damaged or destroyed during that onslaught.
Though rebuil di ng has occurred East Tinor is not yet back to the position
it was in prior to the ballot in 1999. It faces huge chall enges to devel op
its material infrastructure and human resources.

It will be crucial that East Tinor receive a fair share of the revenues
fromthe oil and gas reserves that lie within its potential maritine
boundaries in order to be able to create a reasonable quality of life for
its citizens. Qther potential revenue sources (such as governnent revenues
fromthe coffee industry, tourismetc.) will only anbunt to a snal
percentage of the potential revenues fromthe oil and gas resources, at

| east in the next decades. East Tinor will need significant inputs to
devel op the nany functions of governnent that are urgently needed (such as
educati on and health care anbngst nany others). East Tinor will need the

revenues fromits oil and gas reserves nore than nost countries -
especially if it is to avoid the pitfall of debt fromthe outset.

Utimately it is in the interests of Australia and the w der region that
East Tinmor should have the resources to manage its affairs adequately. This
woul d al |l ow East Tinor to provide a better standard of living for its
citizens and would be the basis for stable and denocratic governnent -

whi ch woul d benefit Australia's long-terminterests.

Australia is in an unequal power relationship with East Tinor: it is a
significant donor to East Tinmor, a powerful regional influence, the country
that backed the INTERFET force and is still a major contributor to East
Tinor' s peacekeeping forces. Australia is also less urgently in need of
these revenues than East Tinor and has alternative oil and gas resources it
can exploit. Thus Australia holds nbst of 'the cards' in any negotiations
with East Tinmor and can (and is) exploiting its power to force unreasonabl e
concessions fromthe East Tinorese government. Whilst it is probable that
East Tinmor's and Australia's long terminterests are best served by

conpromise, it can be argued that the current deal - with East Tinor
sacrificing about 60% of its potential revenues as well as the potential
revenues from'downstream processing of its resources - is an unfair dea

for East Tinor and one that it's government should not be forced to accept.

We therefore urge the Australian government to reconsider its wthdrawa
fromthe UNCLOS di spute resol ution procedures. Wilst Australia says it
does not want to resolve boundary issues through "litigation" we would
subnmit that these dispute resolution procedures (applying the principles of
UNCLOS within the jurisdiction of the International Court) sinply all ow
arbitrati on between friendly neighbours. These principles are able to
provide a fair outcome for both parties irrespective of the differing
amounts of 'leverage' that each party may be able to apply to negotiations.
We believe that if Australia is not prepared to agree to appropriate
international arbitration, it should at |least be willing to negotiate for a
fairer and nore equitable allocation of revenues to East Tinor.

CONCLUSI ON



Currently the Tinmor Sea Treaty has been signed (but not yet ratified) by
both sides. East Tinor is taking steps in its parlianent to claimits
potential maritime boundaries. However Australia has wthdrawn fromthe
jurisdiction of the International Court of Justice with respect to maritinme
boundary di sputes and East Tinmor will probably be unable to bring its case
to court. East Tinor may be in a situation where it will be unable to apply
much | everage to Australia to demand a better deal and (as has been
referred to above) the current JPDA of the Tinor Sea Treaty appears to
offer East Tinor only a fraction of its potential resources and revenues.
East Tinor is undeniably very poor and needs nmjor infrastructure and human
resource devel opnent in order to create a well functioning society.

A nore equitable outcone is in the interests of both parties - of Australia
as well as East Tinmor. It is also in East Tinor's interests that there be a
cl ose and cooperative relationship between both countries in matters such
as security and defense, training and capacity building. Both parties have
agreed to undertake further negotiations.

W believe that it is inportant that Australia not abuse the
di sproportionate weight and | everage that it can bring to these further
negoti ati ons.

We therefore argue that the Australian governnent should reconsider its

wi thdrawal fromthe dispute resolution procedures of UNCLOS and engage with
East Tinmor in order to resolve the boundary dispute in accordance wth
accepted international principles.

If Australia will not do that we strongly suggest that it at |east |ook at
the legal and noral basis of this case as well as the inpoverished state of
East Tinmor and recognise that it would not only be fair but also wise for
Australia to concede a significantly greater proportion of the revenues
from'the Gap' to East Tinor.
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