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Ms Gillian Gould
CommitteeSecretary
JointStandingCoinmittaeon Treaties
Parliamentof Australia
PARLIAMENT HOUSE ACT 2600

DearMs Gould

I referto your letterof30 January2003whichsoughtfurtherinformationon aspectsof the
InternationalTreatyonPlantGeneticResourcesunderconsiderationby the JointStanding
Committeeon Treaties(JSCOT).We havepreparedresponsestothesupplementaryquestions
raisedin thepaperattachedto yourletter,in conjunctionwith theotherDepartmentsrepresentedat
the9 DecemberJSCOThearingonpossibleratificationof this Treaty.Theseresponsesare
enclosed.

Shouldyourequirefurther information,pleasefeel free to contactme on62724670 or email
kristiane.hemnann@affa.gov.au.

Yourssincerely

KristianeHerrmann
Manager
FAO PlantGeneticResources

12 February2003

AGRICULTURE, FISHERIES AND FORESTRY - AUSTRALIA
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InternationalTreatyon PlantGeneticResourcesfor FoodandAgriculture
Responsesto JSCOTsupplementaryquestions

Implementation

1. If theCommonwealthcannotcompelanyof theagenciesholdingthelargest
proportionofPORFAtoparticipatein the multilateralsystemof exchange,
what isthepurposeof theCommonwealthratifying the Treaty?

TheinternationalcompetitivenessoftheAustralianfood andagriculturesector
dependsheavily on asteadyflow ofplantbreedingimprovements.Australianplant
breedersmusthaveaccesstoplantgeneticmaterialwhich,forvirtually all our
commercialagriculturalcrops,needsto besourcedfrom overseas.The Treatycovers
plantgeneticmaterialonwhichAustralianplantbreedersdependandis therefore
importantto Australianinterests.

Commonwealthratificationof theTreatywill enableanylegal or naturalpersonin
Australiato accessmaterialcoveredby themultilateralsystemof facilitatedaccess
andbenefitsharingestablishedby the Treaty. If theCommonwealthdid not ratify the
Treaty,Ausiralianswouldhaveno rights in relationto themultilateralsystem.

In consultationswith the Commonwealth,theStatesandTerritorieshaveconfirmed
theirinterestinparticipatingin arrangementsinvolving themultilateralsystem.

2. If theinternationalexchangeof PGRFAis soobviously to themutual
advantageof all participatingagencies,what is thenecessityof giving the
multilateralsystemtreatystatus?

Theframeworkestablishedby theTreatyprovidesContractingPartieswith minimum
reciprocalrightsof accessandbenefitsasbetweentheContractingPartiesforplant
geneticresourcesfor food andagricultureundertheTreaty’smultilateralsystem.
Treatystatusprovidesalegalguaranteeof theserights.

When adoptingtheTreatytext in November2001,theFAO Conferenceagreedthe
Treatywouldbelegallybinding (Resolution3/2001). A copyof thisresolutionis
attached.

3. CouldStateagenciesholdingcollectionsof PGRFAandtheCSIRO
participatein themultilateralsystemofexchangewithout Australia’s
ratificationof the Treaty?

No. Themultilateralsystemof exchangeis establishedfor facilitatedaccessand
benefitsharingbetweentheContractingPartiesto theTreaty. As indicatedin the
responsetoQi, if Australiadid not ratify theTreaty,it wouldhaveno rightsor
obligationsunderthe Treaty,including in respectof the multilateralsystem.
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4. On whichagency’sadvicedid you statein theNIA (para.17 (para27?))that
implementationoftheprovisionsof the Treatywouldnotrequirelegislation?

In accordancewithnormalprocedures,theOffice of InternationalLaw, Attorney-
General’sDepartment,providedlegal adviceontheTreaty’sobligationsat
internationallaw. This adviceformedthebasisof furtheranalysisandconsultations
on thenatureof arrangementsrequiredfor theTreaty’simplementationin Australia.
Commonwealthagenciesandthe StatesandTerritorieswereinvolved in thisanalysis
andtheseconsultations.TheAttorney-General’sDepartmentwasinvolvedin these
discussionsandadvisedAustralia isable tomeetits obligationsunderthe Treatyat
internationallaw without theneedfor legislativechange.

5. Is Australiaapartyto anyothertreatiesthatrequirevoluntaryco-operationof
domesticagenciesfor their implementation?

Thisquestionseemsto infer voluntarycooperationof domesticagenciesisrequitedto
enableAustraliatomeetits obligationsundertheTreaty. This isnot thecase.The
Commonwealthwouldbecommittingto implementationofobligationsunderthe
Treaty. As summarisedinparagraphs15 -26 ofthe NationalInterestAnalysisthese
obligationscoverarangeofmatters.

Specificallyin relationto themultilateralsystem,theCommonwealthwouldbe
committingto makeavailablematerialunderits managementandcontrolandin the
publicdomainfor inclusionin themultilateralsystem(Article 11.2)andtoprovide
facilitatedaccessin accordancewithArticle 12.4.

TheTreatyestablishesa frameworkfor theoperationof the multilateralsystemand
for minimumparticipationconsistentwith theprotectionofpropertyrightsover
resourcestobeincludedin themultilateralsystem. It appliesthe sameternisof
accesstoall potentialusersof themultilateralsystem(Article 12.4). Article 12.2
statesthatlegalandnaturalpersonsof a ContractingPartymayaccessthemultilateral
system.

A ContractingPartycanon1y committhoseresourcesoverwhichit hasdirectcontrol.
Otherholdersof materialinacountrywhichis aContractingPartyarenot compelled
to usethemultilateralsystem,but areencouragedtocontributematerialto the
multilateralsystemandretaindiscretiononthedecisionto accessmaterialcoveredby
theTreaty’smultilateralsystem.

Manytreatiesareimplementedthroughexecutiveandadministrativeactionby
governmentagenciesanddo notrequireadditionallegislativeaction.

Pci: 4/18
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6. Canyouprovideinformationon thedetailof thedomesticsituationsof any
otherpartiesthathaveratifiedtheTreaty,for instance,will theCanadian
Governmentberelying on thevoluntaryco-operationof legalandnatural
personswithin its jurisdictionto implementthetermsoftheTreaty?

Canadahasawebpagedealingwith its ratification oftheTreaty. Thereferencefor
thewebpageis: http://pgrc3.agr.gc.ca/itpgrfaenu.html#
A copyof the Canadianmediareleaseon its signatureandratificationof the Treatyis

enclosed.Thiscanbefoundat; littp;//agr.gc.ca/cb/newaI2002/n2O6lOae.htinl

Relationof theTreatyto theInternationalUndertaking

1. Whatistherationalefor giving thenon-bindingprovisionsof the International

Undertakingtreaty status?
As indicatedin thereply to Question2 aboveonImplementation,theTreatyprovides
for abindingmultilateralsystemof facilitatedaccessandbenefitsharingwhich
guaranteesreciprocalrightsbetweentheContractingParties.Facilitatedaccessand
benefitsharingfor mutualbenefitisnot guaranteedunderthe non-binding
InternationalUndertaking.

2. On its entryinto forcewill the Treatyvoidthe InternationalUndertaking?

A bindingagreementtakesprecedenceoverzion-bindingarrangements.Thereis
nothingin theTreatyto specificallyterminatetheUndertaking.The FAO Conference
resolutionadoptingthetextof thetreaty(FAO ConferenceResolution3/2001)
recognisestherevisionoftheUndertakingto harmoniseit with theConventionon
Biological Diversitywould taketheformof alegallybindinginstrument.

3. Havetherebeenpreviousattemptsto givethe InternationalUndertakingtreaty
status?

We arenot awareof anypreviousattemptsto give theInternationalUndertaking
treaty status.Therevisionof theUndertakingarosefrom thenegotiationson the
ConventiononBiological Diversity(CBD),whichcoveredall biological resources
andresultedinalegallybindingtreaty. At theconclusionof theCBD negotiationsit
wasagreedthatmattersconcerningplantgeneticresourcesfor food andagriculture
wouldbe addressedthrougharevisionof theInternationalUndertakingonPlant
GeneticResources.Thisrevisionprocesscommencedin 1993 with the adoptionof
FAO ConferenceResolution7/93 (acopyisattached).The revisedtextwasadopted
by consensusby the2001 FAO Conference.

4. Couldyououtline any obstaclesto theseattempts?

Pleaserefer to question3 directlyabove.
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5. HastheUnitedStatesexpressedanyreservationsin regardto ratificationof
theTreaty?

TheUnitedStatessignedtheTreatyon 1 November2002.Thetextof the United
Statespressrclóaseon signatureis enclosed,andincludesacommentonproceeding
toratification. Thepressreleasecanbefoundat:

hnp://www.usernbassy.itlusunrome/files/Statements/A2111209.htm

Remuneration

1. CouldyoudetailthearrangementsundertheInternationalUndertakingfor

paymentfor the exchangeanduseof PGRFA?

TheInternationalUndertakinghasno mandatoryarrangementsforpaymentfor the
exchangeanduseofPGRFA. It providesin generalthat‘sampleswill be made
availablefreeof charge,on thebasisofmutualexchangeor on mutuallyagreed
terms’.

2. Couldyouprovidethe Committeewith theperannumlevel of payment
receivedby Australiafor theprovisionofplant geneticresourcesunderthe
InternationalUndertaking?

Asthereis no nationaltrackingsystemforexchangesandthe termson whichtheyare
madewe areunableto providethisinformation.

3. Under theprovisionsofthe Treaty,doesAustraliastandto losepaymentsfor
the exchangeof informationto theGoverningBody?

Weconsiderthis unlikely.

Confidentialinformationor informationcoveredby lawswhichlimit accessare
excludedfrom obligationsandsoit is unlikely thattherearedisadvantages.

For example12.3 (c) and13.2(a) coverelementsof informationexchangeandare
consistentwith currentarrangementsinvolving exchangeof plantbreedingmaterial,
In bothinstancestherequirementsto provideinformationarelimited.

4. Is thereapossibilitythat underthefreeexchangeofplant geneticmaterial
provisionsof theTreatythatcountrieswith strongtrackrecordsin investment
in researchanddevelopmentof PORFAwill losetheadvantageoftheir
investment?

The Treaty’smultilateralsystemof facilitatedaccessandbenefitsharingcontains
provisionswhichensurethataccessto materialprotectedby intellectualpropertyor
otherrightshasto respectandbeconsistentwith applicablenationallawsarid
internationalagreements.Thosecountrieswith astrongtrackrecord in investment,
researchanddevelopmentandintellectualpropertyprotectionwould thereforebe able
toprotecttheirinterests.
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Question
Article 13(d)(ii) of theTreatyprovidesforconsiderationby the GoverningBody
within afive yearperiod‘whetherthemandatorypaymentrequirementin the
Mutual TransferAgreement(tobeconcludedby theGoverningBody)shallapply
alsoto caseswheresuchcommercialiscdproductsareavailablewithoutrestriction
to othersfor furtherresearchandbreeding

1. Whatwouldbetheeffecton theexchangeof PURFAif theGoverning Body
wereto extendmandatorypaymentsin this way?

Any commenton howthe Treaty’sGoverningBody might in the futuredealwith the
matterraisedin thisquestionis speculative.

However,to theextentthatimplementationof themultilateralsystemof exchange
dealswith access,benefitsharingandintellectualpropertyconsiderations,whichalso
ariseundermembers’obligationsunderotherinternationalagreements,suchmatters
will needto beimplementedin amutually supportivemanner.As statedin the
preambleto theTreaty,‘nothing in theTreatyshall be interpretedas implying’ in any
wayachangein therightsandobligationsof theContractingPartiesunderother
internationalagreements’.

To the extentthatthe GoverningBodycomprisesmemberssignatorytoother
agreementsinvolving relatedconsiderations,decisionsneedto implementedina
mannerconsistentwith thoseParties’interestsunderotherrelevantinternational
agreements.

Thismatterwouldbeaddressedby theGoverningBodywhenit hashadan
opportunitytoexamineissuesin the light ofcircumstancesatthe time, including
experiencewith theoperationof the Treatysinceits entryinto force. Any decision
would beby consensusof theGoverningBodyandthereforeanymemberinterests
underotherinternationalagreementsdealingwith relatedissueswould beprotected,

2. Wouldyou agreethatin effectthis clausehasthepotentialto setin place
conditionsin whichthe GoverningBodywouldpossessamonopolyovera
commercialisedexchangesystemfor PORFA?

We do not agreethat theGoverningBodywouldpossessa monopolyovera
coinmercialisedexchangesystemforPGRFA.

TheGoverningBodyis comprisedof countrieswhichhaveratifiedthe Treatyand
thosecountriesdecideissuesby consensus(Article 19.2). The functionsofthe
GoverningBody aredescribedin Article 19.3. While theGoverningBodyhasan
exclusiveright to determineissuesfalling within the mandateof the Treaty, thisrole
is limited by theTreaty’sprovisionsandthe positionofits membersonthe issues
arising,

EvenwhentheTreatyentersinto force,it will notpreventContractingPartiesfrom
exchangingPGR.FAwith otherPartiesorNon-Parties,onmutually-agreedterms,
outsidetheambitof theTreaty.



Fax sent by : 12/H2/H3 17:46 P~: 8/18

6

The GovernhigBody

TheChair soughtclarificationasto the compositionof theGoverningBody
(Transcript ofEvidence,p. 29). Thequestionreceivedno response.

Article 19.1 providesfor theestablishmentofaGoverningBodyconsistingof all
contractingpartiestotheTreaty.

1. Doesthis includenon-statecontractingpartiessuchaslegalandnatural
personswithin thejurisdictionof contractingpartiesandIAR.Cs?

No. Only ContractingPartieswill bemembersof theGoverningBody(Article 19.1)
andeachContractingParty will haveonevote(Article 19.4). Article 27 makesclear
thatonly sovereignstatesmayaccedeto theTreaty,

2. Will non-statecontractingpartieson the GoverningBodyhavevoting rights?

Not applicable.Pleasereferto theanswertoQ1 directlyabove.

Attachments
1.. FAO ConferenceResolution3/2001(Adoptionofthe Textof the International

Treatyon PlantGeneticResourcesforFoodandAgriculture)
2. Canadianpressreleaseonsignatureandratification
3. FAO ConferenceResolution7/93(Revisionof theInternationalUndertaking

on PlantGeneticResources)
4. Textof pressreleaseonUnitedStatessignatureof theTreaty


