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FAMILY AND HUMAN SERVICES INQUIRY INTO ADOPTION

OF CHILDREN FROM OVERSEAS
ATTORNEY-GENERAL’S DEPARTMENT

The Departmentagreedto provide the following material to the
Committee at the Hearing on 10 October2005:

Conclusionsand RecommendationsoftheSpecialCommissionon
IntercountryAdoption. SeeAttachment 1.

TheCommitteeaskedthefollowing questionsat theHearingon 10
October2005:

1. Is therea possibility of theCommonwealthgovernmentgiving
children adopted in ChinaAustralianBirth Certificates(Page
FHS 34).

Theanswerto theCommittee’squestionis asfollows:

Issuingabirth certificateis apowerthat is exercisedby theStatesand
Territories.

Thecurrentarrangementis that theRegistrarof Births, Deathsand
Marriagesissuesbirth certificatesfor thestateor territory in which the
birth took place. If achild is bornoverseasand a birthcertificatewasnever
issuedaparentcanlodge an applicationfor a certificateofevidenceof
Australiancitizenshipwith theDepartmentof Immigrationand
Multicultural and IndigenousAffairs.’

2. Whetheror not therewould beprovision in theagreement
which wasnegotiatedbetweenAustraliaandChina- not the
statesand China- for thestatesto give a statebirth certificate
in additionto therelinquishingcertificate?

Theanswerto theCommittee’squestionis asfollows:

UnderAustralianlaw, signatureofatreatyandratificationofthat treaty
hasno effect on the law ofAustralia.Thewell establishedrule is that ‘the

Seeapplicationform at < http:/iwww.immi.gov.auiallfonns/pd±Y119.pdf>
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makingofatreatyis an executiveact, while theperformanceof its
obligations,if theyentail alterationof theexistingdomesticlaw, requires
legislativeaction.’2

TheFamily Law (BilateralArrangements— IntercountryAdoption)
Regulations1998,togetherwit amendmentsto section111(2ofthe
FamilyLawAct197S(Cth) relatingto InternationalAgreementsabout
Adoption,give effect to theAdoptionagreementwith China(Attachment
2).

Thereis no provisionin theRegulationstat would overridea specific
requirementin Stateor Territory legislationrelatingto Birth Certificates
only beingissuedto personsbornin that jurisdiction.

TheLegislationrelatingto registrationofbirthsandissuingofCertificates
in theStatesandTerritoriesarepremisedon birthsoccurringin the
particularjurisdiction.Hence,in theBirths, Deathsand Marriages
RegistrationAct 1996(Vic) section12 providesthat ‘When achild is born
in theState..

Hence,theissueofsuchadocumentwould requirespecificamendmentof
therelevantStateandTerritory legislationto provideapowerto receivean
applicationand issuesuchabirth certificate.

3. Do the family law regulationspertainto thequestionof birth
certificates?

The answerto theCommittee’squestionis asfollows:

TheFamily Law Regulations1984do not touchon issuesrelatingto birth

certificates.

2 Attorney-Generalfor Canadav Attorney-Genera/forOntario [1937]AC 326, at 347
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4. Why did the Australian government introduce new adoption
visa requirements recently? (PageFHS 37)

The answerto the Committee’s question is asfollows:

Advice has beensought from the Department ofImmigration and
Multicultural and IndigenousAffairs and will be forwarded to the
Committee Secretariat upon its receipt.

5. Australia doesnot allow for the adoption of adoptablerefugee

children - to provide the reference.

The answerto theCommittee’s questionis asfollows:

TheHagueConventionon ProtectionofChildrenandCooperationin
Respectof IntercountryAdoptionhadarecommendation(not aprotocol
andthereforenot binding)attachedin relationto refugeechildren.

At thetime ofratificationit wasAustralia’sposition,statedin the
instrumentofratification,that Australiawouldnotbeboundby the
recommendation.Thetext oftherecommendationis atAttachment3.

Australiamadethefollowing declarationwith respectto the
recommendation:

Australia: Declarations

6. AustraliafUrther declaresthat, while Australiaacceptsthe
obligationsimposedby theConventionin its applicationto reftigee
childrenandchildrenwho areinternationallydisplacedasaresultof
disturbancesoccurringin their countryoforigin, Australiadoesnot
acceptthatit is boundby theRecommendationin respectofrefugee
childrenmadein October1994by theSpecialCommissionon
ImplementationoftheHagueConventionof29 May 1993on
Protectionof ChildrenandCo-operationin respectof Intercountry
Adoption.3

SeeHaguePermanentBureauwebsite<

http://www.hcch.net/indexen.php?act~conventions.text&ci&69>
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Attachment I

Conclusions and Recommendationsof the secondmeetingof the
SpecialCommissionon the practical operation of the

HagueConventionof 29 May 1993 on Protection of Children and
Co-operation in Respectof Intercountry Adoption

(17-23SEPTEMBER2005)

Guideto GoodPractice

1 The SpecialCommissiongives its generalendorsementto the draft
Guide to Good Practice dealing with Implementation of the 1993
Conventionpreparedby the PermanentBureau.It requeststhe Permanent
Bureau,with the assistanceof a groupofexpertsappointedby the Special
Commission,to review the draft in the light of commentsmade in the
Special Commissionon which therewas consensus,andin particularby
the addition of appropriatereferencesto the situation of children with
special needs. The revised text should then be circulated for their
comments/ approvalto ContractingStates,MemberStatesof the Hague
Conferenceand organisationsrepresentedat the Special Commission.
Oncethereis a consensus,thePermanentBureauwill preparethetext for
publication.ThePermanentBureauis authorised,in preparingtheGuideto
GoodPracticefor publication, to makechangesof an editorial nature,to
updatewherenecessaryany factual informationcontainedin the Guide, to
determinethepresentationof thematerial in theGuide, providedthat this
doesnot involve any changesin substanceoremphasis.

2 The SpecialCommissionrecommendsthat the PermanentBureau,in
consultationwith ContractingStatesand non-governmentalorganisations,
collect information on issuesincluding, inter a/ia, the financialaspectsof
intercountryadoption,reportson prospectiveadoptiveparents,preparation
of prospectiveadoptiveparents,andpost-adoptionreports,with theview
to thepossibledevelopmentoffuturePartsofthe Guideto GoodPractice.

DesignationofCentralAuthorities,otherauthoritiesand bodiesunderthe
Convention

3 The Special Commissionreaffirms RecommendationNo 2 of the
Special Commissionof November/ December2000, and underlines,in
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particular, the importanceof designating Central Authorities without
delay:

“2 Thefollowingrecommendationsaredesignedto improve
communication under the Convention, as well as
understandingofhow the Conventionoperatesin thedifferent
ContractingStates:

a) The designationof the CentralAuthorities, required by
Article 13, as well as their contact details, shouldbe
communicatedto thePermanentBureau not later than
thedateoftheentry intoforceofthe Conventionin that
State.

b) Such communication should, in accordance with
Article 13 andparagraph274 oftheExplanatoryReport
on the Convention by G. Parra-Aranguren(Proceedings
of the SeventeenthSession(1993), TomeII, Adoption —

co-operatiompage59]), give notice ofany otherpublic
authorities (including their contactdetails) which, under
Article 8 or 9 dischargefunctionsassignedto theCentral
Authorities.

c) Theextentofthefunctionsofthe CentralAuthoritiesand
anysuchpublic authoritiesshouldbe explained.

d) The designation of accredited bodies, required by
Article 13, as well as their contact details, should be
communicatedto the PermanentBureau at the time of
their accreditation.

e) Wherea body accreditedin one ContractingStateis, in
accordancewith Article 12, authorisedto act in another
Contracting State, such authorisation should be
communicated to the Permanent Bureau by the
competentauthoritiesofbothStateswithoutdelay

f The extentof thefunctions of accreditedbodies should
alsobe explained.
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g) All the information referredto aboveshould be keptup-
to-dateand thePermanentBureauinformedpromptlyof
any changes,including in particular any withdrawals of
accreditationor authorisationto act

It) Designations, in accordancewith Article 23, of authorities
competentto certift an adoption as having been made in
accordancewith the Convention should also be kept up-to-
date.”

Accreditation

4 The Special Commissionrecommendsthat the PermanentBureau
should continue to gatherinformation from different ContractingStates
regardingaccreditationwith theview to the developmentof a future Part
of the Guideto Good Practicedealingwith accreditation.The experience
of non-governmentalorganisationsin this field should be taken into
account.Suchinformationshouldincludefinancialmattersandshouldalso
beconsideredin thedevelopmentofa setofmodel accreditationcriteria.

5 The Special Commissionreaffirms RecommendationsNos 6-9 of
theSpecialCommissionofNovember/ December2000:

“6 Accreditation requirement for agencies providing
intercountry adoption servicesshould include evidenceof a
soundfinancial basis and an effective internal system of
financial control, as well as external auditing. Accredited
bodies should be required to maintain accounts, to be
submittedto the supervisingauthority, including an itemised
statementof the averagecosts and chargesassociatedwith
djfferentcategoriesofadoptions.

7 Prospectiveadoptersshouldbeprovidedin advancewith
an itemisedlist of the costsand expenseslikely to arisefrom
the adoptionprocessitself Authorities and agenciesin the
receivingState and the State of origin should co-operatein
ensuringthat this informationis madeavailable.
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8 Information concerningthecostsand expensesandfees
chargedfor theprovision ofintercountryadoptionservicesby
diferentagenciesshouldbe madeavailableto thepublic.

9 Donationsbyprospectiveadoptersto bodiesconcerned
in theadoptionprocessmustnotbe sought, offeredor made.”

Collectionanddisseminationofinformation

6 TheSpecialCommissionreaffirmstheusefulnessof theModel Form
— MedicalReporton theChild andnotestheusefulness,in particularin the
caseofvery young children,ofthe supplementto this form asproposedin
Working DocumentNo 6, pp. 8-9.

7 The SpecialCommissionrecommendsthat the PermanentBureau,in
consultationwith ContractingStatesand non-governmentalorganisations,
developa model form for theconsentofthechild (Article 4(d)(3)) aswell
asmodel forms or protocolsregardingtheoperationof Articles 15 and 16
ofthe Convention.

8 To further the work commencedby the developmentof the
organigram(Appendix 6 of Prel. Doc. No 2), the Special Commission
invites the Permanent Bureau, to collect specific information from
ContractingStates,including, inter alia, procedures,websiteaddressesand
how the various responsibilitiesand tasks under the Convention are
divided betweenCentralAuthorities, public authorities,accreditedbodies
and anybodiesand personsunderArticle 22(2). This information should
bemadeavailableon thewebsiteof theHagueConference

Statistics

9 The Special Commissionwelcomesthe developmentof the draft
forms for the gatheringof generalstatistical information (Appendix 5 of
Prel. Doc. No2) andunderlinestheimportancefor StatesPartiesto submit
generalstatisticsto the PermanentBureauusing theseforms on anannual
basis.
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Co-operationandcommunication

10 The Special Commissionstressesthe importanceof enhancingco-
operationandexchangeofinformationbetweenCentralAuthorities,public
authorities,accreditedbodies and any bodies and personsunder Article
22(2), notablywith aview to promotinggoodpracticeand to ensuringthat
illegal and unethical proceduresprior to the adoption of a child be
effectively andsystematicallycombatted.

11 Contracting Statesare encouragedto undertakeand participate in
regional and / or bilateral meetingsto exchangeinformation and good
practices.

12 The Special Commissionrecognisesthe importanceof States of
origin sendinginformationto receivingStateson theneedsof childrento
betteridentify prospectiveadoptiveparents.

13 TheSpecialCommissionrecognisesthat asamatterof goodpractice,
authoritiesin receivingStatesshouldco-operatewith authoritiesin States
of origin in order to betterunderstandthe needsof children in Statesof
origin.
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14 TheSpecialCommissionremindsStatesPartiesto theConventionof
their obligationsunder Article 35 to act expeditiouslyin the processof
adoption, and notes in particular the needto avoid unnecessarydelay in
finding apermanentfamily for thechild.

15 TheSpecialCommissionrecommendstat Statesactivelydiscourage
direct contactsbetweenprospectiveadoptiveparentsand authoritiesin the
Stateof origin until authorisedto do so. Exceptionally,suchcontactat the
appropriatetime maybe desirable,for examplein the caseofa child with
specialneeds.

16 The Special Commission recommendsthe use of flexible and
efficient systemsof communicationtaking into account,whereavailable,
advancesin technology.

Nationality

17 The Special Commissionrecommendstat the child be accorded
automaticallythe nationality of one of the adoptiveparentsor of the
receiving State, without the needto rely on any action of the adoptive
parents.Wherethis is not possible,thereceivingStatesare encouragedto
provide the necessaryassistanceto ensure the child obtains such
citizenship.The policy of ContractingStatesregardingthe nationality of
the child should be guidedby the overriding importanceof avoiding a
situationin which anadoptedchild is stateless.

Post-adoptionreporting

18 The Special Commission recommends to receiving States to
encouragecompliancewith post-adoptionreportingrequirementsofStates
of origin; amodel form might be developedfor this purpose.Similarly, the
SpecialCommissionrecommendsto Statesof origin to limit theperiod in
which they requirepost-adoptionreportingin recognitionof the mutual
confidencewhich provides the framework for co-operation under the
Convention.
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ApplicationofConventionprinciples to non-Conventioncountries

19 The Special Commissionreaffirms RecommendationNo 11 of the
SpecialCommissionofNovember/ December2000:

“11 Recognising that the Convention of 1993 is founded on
universally accepted principles and that States Parties are
“convinced of the necessity to take measures to ensure that
intercountryadoptionsaremadein thebestinterestsofthechild and
with respectfor his or herfundamentalrights, and to preventthe
abduction, the sale of or traffic in children‘ the Special
Commissionrecommendsthat StatesParties, asfar aspracticable,
apply the standards and saftguards of the Convention to the
arrangementsfor intercountryadoptionwhich theymakein respect
ofnon-ContractingStates.StatesPartiesshouldalso encouragesuch
Stateswithout delay to take all necessarysteps,possiblyincluding
the enactmentof legislationand the creationofa CentralAuthority,
soasto enablethemto accedeto or ratift the Convention.”

OtherConventions

20 The Special Commission stressesthe usefulnessof linking the
application of the Hague Adoption Convention of 1993 to the Hague
ConventionofS October1961AbolishingtheRequirementofLegalisation
for ForeignPublic Documents(theApostille Convention).In the light of
the high number of public documentsincluded in a typical adoption
procedure,the SpecialCommissionrecommendsthat StatesPartiesto the
Adoption Conventionbut not to the Apostille Convention,considerthe
possibilityofbecomingaparty to the latter.

21 The SpecialCommissionrecognisestheneedto considerhow bestto
regulatethe different typesof internationalplacementfalling outsidethe
scope of the Convention. The value in this context of the Hague
Convention of 19 October 1996 on Jurisdiction, Applicable Law,
Recognition, Enforcementand Co-operation in respect of Parental
Responsibilityand Measuresfor theProtection of Children, in particular
Article 33, was recognised.The Special Commissionalso recognisedthe
referenceto this Convention in the important Decision of the United
Nations Committeeon the Rights of the Child, 3t Session,“Children
withoutparentalcare”, October2004.
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ImplementationoftheConventionin Guatemala

22 TheSpecialCommission:

a) Recognisestheinitiative ofthe Governmentof Guatemala,which led
to the visit of the SecretaryGeneralto Guatemalafrom 31 May-3
June2005;

b) TakesnoteoftheReportofthe SecretaryGeneralof 15 June2005, in
particular the “action points~A (Work. Doc. No 8) on which a
consensusemergedduring this visit;

c) Appreciatesthe presenceat the SpecialCommissionof a high-level
delegationfrom Guatemala,including the Vice Minister of Foreign
Affairs; theProcuradorGeneralde Ia Naci6n (theCentralAuthority
undertheConvention);ChairmenofthreeParliamentaryCommittees,
andothers;

d) Recognisesthe efforts beingmadeby the Governmentof Guatemala
towardsthefull implementationof theConvention;

e) UrgesGuatemalato confirm, assoonas possible,the legal effect of
the Conventionwithin its legal order consistentwith Guatemala’s
internationalobligationsundertheConvention;

f) Havingregardto therequestfor supportmadeduring theSpecial
Commissionby thedelegationof Guatemala,callsupontheStatesand
internationalorganisationsrepresentedat theSpecialCommissionto co-
operatewith theGovernmentin its endeavoursto fully implementthe
Convention.

4

The “actionpoints” referto commitmentsby theGovernmentofGuatemala(1) to senda high-leveldelegation

to the SpecialCommission,(2) to respondpositively to an offer made in 2003 on behalfof 13 Statesto

provideassistanceto Guatemalain inspectof implementationof the 1993 Convention,(3) to proposeto

Congresstheformal withdmwal ofthereservationsmadeto Articles II and 12 oftheViennaConventionon

the Law of Treaties,which were identified by theConstitutional Court of Guatemalain its niling of 13

August 2003 as reasonsfor consideringthat Decreto 50-2002, by which Guatemalahad approvedthe

accessionto the 1993 Convention,was unconstitutional,and(4) to takeurgentstepsto resubmitthe 1993

Conventionto Congressfor it to confirm its legal effectwithin Guatemala.
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Attachment 2

Division 3—International agreementsabout adoption etc.

iliC International agreementsabout adoption etc.

(I) Theregulationsmay makesuchprovisionasis necessaryor
convenientto enabletheperformanceoftheobligationsofAustralia,
orto obtainfor Australiaany advantageor benefit,underthe
Conventionon Protectionof ChildrenandCooperationin Respectof
IntercountryAdoption signedatTheHagueon 29 May 1993.

(2) Theregulationsdo not comeinto forceuntil thedayon which the
Conventionentersinto force forAustralia.

(3) Theregulationsmaymakesuchprovisionasis necessaryor
convenientto give effectto anybilateralagreementor arrangement
on theadoptionofchildrenmadebetween:

(a) Australia,ora StateorTerritoryofAustralia; and
(b) a prescribedoverseasjurisdiction.

(4) Regulationsmadefor thepurposesofsubsection(3)may, in
particular:

(a) providefor therecognitionofadoptionsmadeundera law of
theprescribedoverseasjurisdiction; and

(b) providethat theregulationsdo not affecttheoperationof laws
of a StateorTerritory that relateto adoptions;and

(c) if a StateorTerritoryhasmadesucha bilateralagreementor
arrangementon behalfofotherStatesorTerritories—give
effectto theagreementorarrangementso far as it relates to all
ofthoseStatesorTerritories,or to suchofthemasthe
regulationsspecify.

(5) Regulationsmadefor thepurposesofthis sectionmay:
(a) conferjurisdictionon afederalcourt(otherthantheHigh

Court) ora courtofa Territory; or
(b) investa courtof a Statewith federaljurisdiction.

Suchjurisdictionis in additionto anyotherjurisdictionprovidedfor
underthis Act.

(6) Regulationsmadefor thepurposesof subsection(5) maymake
different provisionin respectofmattersarisingin relationto
different Statesor Territories.(This subsectiondoesnot,by
implication, limit subsection33(3A) ofthe ActsInterpretationAct
1901.)
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(7) Subsections(4), (5)and(6) of this sectiondo not, by implication,
limit subsections(1) and(3)ofthis section.

(7A) Thepowerof the Judges,or amajorityof them,undersection123 to
makeRulesofCourt extendsto making RulesofCourt for or in
relationto the makingof adoptionorders.

(8) In this section,despitesubsection4(1), Territory includeseach
externalTerritory.
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SW
Statutory Rules 1998 No. 2481

Family Law (Bilateral Arrangements—
Intercountry Adoption) Regulations

1998

I, WILLIAM PATRICK DEANE, Governor-Generalofthe
CommonwealthofAustralia,actingwith theadviceoftheFederal
ExecutiveCouncil,makethefollowing RegulationsundertheFamilyLaw
Act1975.

Dated30 July 1998.

WILLIAM DEANE
Governor-General

By His Excellency’sCommand,

DARYL WILLIAMS
Attorney-General
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Name of Regulations
I. These Regulations are the Family Law (Bilateral

Arrangements—-JntercountryAdoption)Regulations1998.

Commencement
2. TheseRegulationscommenceon the samedate that item 4 in

Schedule1 of the Family Law AmendmentAct (No. 1) 1998
commences.

Definitions
3. In theseRegulations:

Act meanstheFamilyLawAct 1975.
adoptioncompliancecertificate, in relationto an adoption,meansa
documentissuedby a competentauthorityin the prescribedoverseas
jurisdiction in which the child to whom the documentrelateswas
habituallyresidentbeforebeingadopted,statingthat:

(a) the adoptiontook placein accordancewith the laws of that
overseasjurisdiction; and

(b) the competentauthority of the State in which the person
adopting the child habitually resides agreed that the
adoptionmayproceed.

child meansan individual who is under18 years.
competentauthority means:

(a) for a prescribedoverseasjurisdiction—a person,body or
office in the jurisdiction responsiblefor approving the
adoptionof children;and

(b) for the State in which the person adopting the child
habitually resides—aperson,body or office in the State’s
jurisdiction responsible for approving the adoption of
children.

parentalresponsibility,in relation to a child, hasthe samemeaning
asin section61 B of theAct.
prescribed overseasjurisdiction means an overseasjurisdiction
mentionedin Schedule1.

StateincludesTerritory.
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Note Subsection11 iC(S)of the Act providesthat, for section11 lC of the Act,
Territory includesanexternalTerritory.

Prescribed overseas jurisdictions
4. For subsection111C (3) of the Act, the overseasjurisdictions

mentionedin Schedule1 areprescribed.

Australian adoption in a prescribed overseas jurisdiction of a
child from that overseas jurisdiction

5. (1) This regulationappliesif:
(a) an adoption, by a personwho is habitually residentin

Australia, of a child who is habitually resident in a
prescribedoverseasjurisdiction is granted in accordance
with thelawsofthat overseasjurisdiction; and

(b) an adoption compliancecertificateissuedby a competent
authority of that overseasjurisdiction is in force in relation
to theadoption.

(2) The adoption is recognisedand effective, for the laws of the
Commonwealthand each State, on and after the datethat the
adoptiontakeseffect in theoverseasjurisdiction.

Note FortheapplicationoftheseRegulationsto a State,seeregulation8.

Effect of recognition of an adoption
6. Recognitionof the adoptionof a child includestherecognition,

for the laws of the Commonwealthand eachState, that, under
thoselaws:
(a) the relationshipbetweenthe child and eachof the child’s

adoptiveparentsis therelationshipofchild andparent;and
(b) eachadoptiveparentofthe child hasparentalresponsibility

for thechild; and
(c) theadoptionofthechild endsthe legal relationshipbetween

thechild and the individuals who were,immediatelybefore
theadoption,thechild’sparents;and

(d) thechild hasthesamerightsasa child who is adoptedunder
the lawsofaState.
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Evidential value of adoption certificate
7. An adoptioncompliancecertificateis evidence,for the laws of

the Commonwealthand eachState, that the adoption to which
the certificaterelateswascarriedout in accordancewith the laws
oftheoverseasjurisdictionwhosecompetentauthorityissuedthe
certificate.

Application
8. (1) A provision of theseRegulationsdoesnot apply to a

Statein which thereis in forcea law (an overseasjurisdiction
adoption law) havingthesameeffect as,or comparableeffect to,
that which theprovision would, exceptfor this regulation,have
for theadoption.

(2) Nothingin theseRegulationsaffects:
(a) the jurisdiction of a courtof theCommonwealthor a State,

or thepowerof an authority, underan overseasjurisdiction
adoption law, to entertainproceedings, makean order or
takeanyotheraction in relation to an overseasjurisdiction
adoption;or

(b) anysuchorderor action;or
(c) the operation,within a State, of an overseasjurisdiction

adoptionlaw of theState.
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SCHEDULE 1 Regulation4

PRESCRIBED OVERSEASJURISDICTIONS
People’sRepublicofChina

NOTE

1. Notified in the CommonwealthofAustralia Gazetteon 6 August1998.
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17—21 October 1994
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Special Commission
on the implementation
of the Convention of 29 May 1993
Adoption—ca—operation
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To:+6I 2 S2774424

WORK.

Distribution

DOG. No

21 october 1994

mica’ ADOPTIID BY THE SflICIAL COMMISSION

Pursuant to the Decision of the Seventeenth Session of the Hague conference on
Private International Law, held at The Hague from 10 to 29 May 1993, to convene
a Special Commission to study the specific questions concerning the application
to refugee children and other internationally displaced children of the Hague
Convention of 29 Hay 199.3 on Protection at Children and co-operation In Respect
of Xntorcountr/ Adoption,

The Special Commission gathering at The Hague from 17 to 21 October 1994, in
consultation with the Off ice of the United Nations High Commissioner for
Refugees,

Adopts the following Recommendation -

RECOMMENDATION

Whereas the Hague Convention on Protection of Children and Co-operation in
Respect of Intercountry Adoption was concluded at The Hague on 29 May 1993,

Considering that in the application of the convention to refugee children and to
children who are, as a result of disturbances in their countries,
internationally displaced, account should be taken of their particularly
vulnerable situation,

Recalling that according to the Preamble of the Convention each State should
take as a matter of priority appropriate measures to enable the child to remain
in the care of his or her family of origin, and that intercountry adoption may
offer the advantage of a permanent family to a child for whom a suitable family
cannot be found in his or her State,

The Hague Conference on Private International Law recommends to the States which
are, or become, Parties to the Convention that they take into consideration the
following principles in applying the Convention with respect to refugee children
and to children who are, as a result of disturbances in their countries,
internationally displaced -

HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW

LF
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For the application of Article 2, paragraph 1 of the Convention, a State
shall not discriminate in any way in respect of these children in
determining whether they are habitually resident in that State.

With respect to these children, the State of origin referred to in Article
2, paragraph 1 of the Convention, is the State where the child is residing
after being displaced.

2 The competent authorities of the State to which the child has been

displaced shall take particular care to ensure that —

a before any intercountry adoption procedure is initiated,

- all reasonable measures have been taken in order to trace and
reunite the child with his or her parents or family members where
the child is separated from them~ and

— the repatriation of the child to his or her country, for purposes
of such reunion, would not be feasible or desirable, because of
the fact that the child cannot receive appropriate care, or
benefit from satisfactory protection, in that country,

b an intercountry adoption only takes place if

- the consents referred to in Article 4 a of the Convention have
been obtained~ and

- the information about his or her identity, adoptability,
background, social environment, faintly history, medical history
including that of the child’s family, the child’s upbringing, his
or her ethnic, religious and cultural origins, and any special
needs of the child, has been collected in so far as is possible
under the circumstances.

In carrying out the requirements of sub—paragraphs a and b, these
authorities will seek information from the international and national
bodies, in particular the Office of the United Nations High Commissioner
for Refugees, and will request their co-operation as needed.

3 The competent authorities shall take particular care not to harm the well-
being of persons still within the child’s country, especially the child’s
family members, in obtaining and preserving the information collected in
connection with paragraph 2, as well as to preserve the confidentiality of
that information according to the Convention.

4 The States shall facilitate the fulfilment, in respect to children referred
to in this Recommendation, of the protection mandate of the United Nations
High Commissioner for Refugees.

The Hague Conference also recommends that each State take these principles and
those of the Convention into account for adoptions creating a permanent parent—
child relationship between, on the one hand, spouses or a person habitually
resident in that State and, on the other hand, a refugee or internationally
displaced child itt the same State.
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