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A “rebuttablepresumption”of 50/50residencyfor thechildren of
separationanddivorce,beingseriouslyconsideredby aparliamentary
inquiry, cannotandshouldnot succeedfrom eitheralegalor social
perspective.At apurelypragmaticlevel, it wouldnot survive anappeal
processbecause,solongaswetakeseriouslytheinterestsofeachchild
asa guidingprinciple,thiscannotbepre-emptivelytied to assumptions
aboutfamily structure.We mustbeginwith thechild andwork outwards
andweneeddisputeresolutionstructuresthatsupportthis.The problem
attheheartof theinquiryis thatnotwithstandingtheFamily Court’s
obligationtobeginwith thebestinterestsofthe child, research
demonstratesthatjudgementscontinueto privilegemotherhoodand
relegatemostmento asecondaryrole in thelives of theirchildren.As an
aspirationalstatement,a50/50presumptiontapsadesireby many
childrenandadultsformoremeaningfulchild/parentengagement.This
desireneedsto beaddressedviatheadoptionof child focusedlitigation
practicesthatdrawupontheexperienceof similarpracticesin more
facilitative approachessuchasmediationandconciliation.
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Ofwhatuseis a child?

MichaelFaraday’sresponsewhenaskedto
justifyhis discoveryof electromagnetism
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TheproposedGovernmentInquiiy into child custodyarrangementsin the eventoffamily
separation,“seeksto addresscommunityconcernsaboutthe operationof contactand
child supportarrangementsfor separatedfamiliesandreflectstheGovernment’s
commitmentto ensuringthat, to thegreatestextentpossible,childrenhavethebenefitof
the love andcareofboththeirparentswhenacoupleseparates”(Williams & Anthony
2003).Thebroadobjectiveis consistentwith section60B (1) oftheFamily Law Act,
which aimsto ensurethat, “children receiveadequateandproperparentingto help them
achievetheirfull potential”,andthat“parentsfulfil theirdutiesandresponsibilities
concerningthecare,welfareanddevelopmentof theirchildren”.

Theinquiry is concernedin thefirst instancewith thefactorsthat shouldbetakeninto
accountin decidinghowmuchtime eachparentshouldspendwith thechildrenpost
separation.Themoreproblematicpartofthis questionis containedin thequestion,
“whetherthereshouldbeapresumptionthat childrenwill spendequaltime with each
parentand, if so, in whatcircumstancessuchapresumptioncouldberebutted”.The
inquiryis alsoconcernedwith thestatusofotherpersonssignificantto thechild, andwith
theworkingsof thechild supportformula.

All theseissuesareimportant.In this submission,however,I focusmainly on the50/50
residencystartingpointbecause,thoughit mayseemalogical solution,theassumptions
underlyingthis approachtell usa greatdealaboutwhatis wrongwith ourgeneral
approachto this difficult issue.

Presumptiveandnon-presumptivedecision-maldngprocessesinfamily law: a
conundrum

A 50/50 residencystartingpointwould representaformalreturntopresumptivedecision
makingoverchildren.Presumptivedecision-makingprinciplesoverchildrenhave
generallyreflectedbroaderculturalpreoccupationsatdifferenttimes in history. The
principleshaveatparticulartimesfocusedon questionsrelatedto morality, biology,
ownershipandinheritance,particularsocialorpsychologicalfactors,or arewardforprior
parentingservices(Moloney2002).It is not immediatelyclearwheretheideaof 50/50
residencysitson this spectrumofpreoccupations,thoughfrom apolitical perspective,
thereappearsto beageneralconsensusthatdissatisfactionwith postseparationoutcomes
is an issuefrequentlyraisedby constituents.’

TheFamily Court’s formal adherenceto non-presumptiveapproachesto decision-
makingoverchildren, havetheirorigins in 1976casessuchasJurssvJurssandRabyv
Raby.TheHigh Court furtherendorsedthis approachin Gronowv Gronowin 1979.
Sincethat time, appealsagainstanypresumptiveprinciplesthatmayhavecreptinto
decision-makingin family law havegenerallysucceeded.Thereis little reasonto believe
apresumptionin favourof 50/50residencywould not meetasimilar fate.Evenif judges

Seefor exampleHull (2003);andcommentsby LarryAnthonyMP,MinisterforChildren andYouth

Affairs,“7.30 Report”July
24

th 2003
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initially claimedthesupportofamendedlegislationin makingsuchdecisions,thetension
betweenthis startingpoint andkeyprinciplesenunciatedin Article 3 (1) oftheUnited
NationsConventionon theRightsof theChild would leadinevitablyto achallenge.

Non-presumptiveapproachesto decisionsaboutfamily structureareconsistentwith the
factthat theFamily Court’sformationwasitselfaresponseto changingperceptions
aboutmarriage.No longerseenasaninstitutionof socialcontrol,marriagehascontinued
to be increasinglyregardedthroughoutthe latterpartofthetwentiethcenturyandinto
this century,asavehicle for developingandnurturingclosepersonalrelationships
(Edgar,1997,Beck2000).Consistentwith this understanding,children’sinterests,which
aretheparamountconsiderationin postseparationdisputes(Chishoim2000),arealso
describedundersection68F(2) largelyin termsofthemaintenanceofquality
relationships,preferablywith eachparentandpossiblywith othersignificantcarers.

Dickey(1997: 388-391)hassummarisedtheFamily Court’sshift to non-presumptive
principlesin parentingcasesasfollows:

• Determinationofthebestinterestsorwelfareofthechild nowdependson the
particularfactsandcircumstancesof eachcase;

• Consequently,no resultin aparticularcasecanactasaprecedentfor anothercase;
• No commonlyrecognisedfactors(suchasstatusquo)canbe elevatedto a principle;
• No commonlyrecognisedfactorssuchasunusualreligiousbeliefscanleadto aprima

faciepresumptionof parentalunfitness.

Postseparationparenting.Whatyoufind reflectswhereyoulookandwhatquestionsyou
ask

Supportfor areturnto presumptivedecision-makingprinciplesandmorespecificallyto a
startingpoint of50/50residencydoesnot comefrom a conventionalanalysisofwhat
alreadyexists.Fewerthanthreepercentof childrenwho hadanaturalparentliving
elsewherein 1997werecategorisedby theAustralianBureauof Statistics(1998)asbeing
in sharedcarearrangements.Similarly, theChild SupportAgency(2003)listedfewer
thanfourpercentof parentsregisteredwith themin thesharedcarecategory.2

Thedefinitionof sharedparentingbyboththeAustralianBureauof Statisticsandthe
Child SupportAgencyis tiedto thenumberofnightsspentwith eachparent.Parkinson
andSmyth(2003),however,foundthat thefigureslook differentif sleepoversaswell as
“daytimeonly” contactarecounted.In theirstudyof 1024cases,theyfoundthaton these
expandedcriteria,andafterleavingout theonethirdoffatherswhohavelittle orno
contactwith theirchildrenafterseparation,“sharedtime” arrangements(definedin this
caseas in excessof 109daysor nightsperyear),occurredin 16%ofthecasessampled.
This translatesto between10%and 11%of all post-separationcases— morethanmight
havebeenexpected,butnot enough,onemight imagine,to justify considerationof ana-
priori legal startingpoint of50/50parenting.

2 ~amgrateful toBruceSmythfor drawingmyattentionto thesefigures.
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Perhapsfigures relating to single mothering/fatheringpost separation arrangements
providea clueto reasonsfor the 50/50rebuttablepresumptionpartof thecurrentinquiry.
The AustralianBureauof Statistics (2000) reportedthat approximately84% of single-
parenthouseholdsin Australiawereheadedatthat time by women,and 16%by men.The
figuresarealmostidentical for theUnitedStates(US CensusBureau1998),which reports
that in thethree-yearperiod 1995-1998,thenumberof singlemothershadremainedmore
or less constantbut thenumberof single fathershadincreasedby 25%. A trendtowards
increasingnumbersof single father householdsin the United Kingdom has also been
notedby Smart(2001).TheFamily Court’s figures in its mostrecentannualreportnotes
that theoverall rateof residenceordersin favour of fathersincreasedfrom 15.3% in the
mid 1990sto 19.6%in 2000-01.

A numberofAustralianstudies(e.g.Kaye & Tomlie 1998,Rhoades,Graycar& Harrison
2000)havebeendismissiveof men’sclaimsthattheirparentingrole is not taken
sufficientlyseriouslybytheFamily Court. At thesametime, studiesusing independent
datasetsacrossdifferenttimeperiods(Hasche1989,Bems 1991,Bordow 1994and
Moloney2001)haveall cometo theconclusionthatFamily Courtjudgementsstrongly
endorsethetraditionalconceptof the“alwaysavailableself-sacrificing”mother,and
effectively ignoreclaimsconcerningthenurturingroleof thefather.

At first glance,thesefmdingsdo notappearto reconcilethemselveswith thefactthatin
fully litigated cases(not thesameas the“all orders” figuresnotedabove),menare
“successful”in theirapplicationsbetween31%and40%of thetime (Horwill and
Bordow1983, Bordow1994,Moloney2001).Figuressuchasthesearenot infrequently
cited to “demonstrate”that theFamily Courtis not influencedby genderin its decision-
making.HoweverMoloney’sresearchfoundthatwhenfatherswere“successful”in
litigated cases,it wasgenerallynotbecausejudgessawparticularmerit in their cases,but
becausetheirformerpartnerswereseento be failing astraditionallydefmedmothers.
ThoughHasche(1989)hadearliercometo asimilar conclusion,her sampleof
judgementswassmall andthesamplingmethodwasunclear.Moloney’sstudy,which
wascarefullysampled,foundthat evenwhenawardingcustodyorresidenceto men,
judgestendedto remainskepticalandlorexpressreassuranceif thefatherhadfemale
parentingassistance.Agnin, Haschehadcometo asimilarconclusion.

Thecontinuinglegacyofthemotherhoodprinciple

It is interestingto notethat thedeclarationof genderneutralitycameaboutin Australia,
asit did in theUnitedStates,beforetheavailability of formal evidencethatmenwere
capableofprovidinggoodqualityparenting. As Weitzman(1985)pointsout, gender-
neutraldecision-makingprinciplesaboutchildrenin theUnitedStatesreflectedadult

WhenMichael Lambpublishedhis first editionof TheRoleoftheFatherin ChildDevelopmentin 1976,
he foundthat,

Socialscientistsin generalanddevelopmentalpsychologistsin particular,doubtedthat fathershad
a significantrole to play in shapingtheexperiencesanddevelopmentof theirchildren, especially
theirdaughters(citedin Lamb 1997: 1)
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orientedconcernsthat addressedadults’constitutionalrights. Somefeminists (e.g.
Uviller 1978)alsosupportedgenderneutralityin children’scasesin family law on
ideologicalgroundsthatwere, again,adult focused.

To myknowledge,thegender-neutralprinciplesestablishedin theearlyFamily Court
judgementsinAustraliawereneverchallengedon thegroundsof an absenceofscientific
evidence.From an adultperspective,menwouldhavehadno reasonto challengeasit
formally affordedthemequalstatuswith women.Women,on theotherhand,havehad
little incentiveto challengegender-neutralitybecause,by andlarge,theprincipleshave
beenhonouredin thebreach.As the researchdemonstrates,notwithstandingits formal
espousalofsuchprinciples,theCourt hascontinuedto supporta de-factorebuttable
presumptionofamaternalsoleparent/paternalvisitormodelof postseparationparenting.

In addition,thoughcontraryto the legalprinciplesestablishedin the 1976and 1979 cases
citedabove,ade-factomaternalpresumptionhasbroadlybeenin conformitywith public
sentiment.ForexampleDeVaus’ (1997:9-10) surveyof atotal of8845 respondents
acrossthreesamples4foundthat

[aJ largemajorityofrespondentsstressedthatcaringfor youngchildrenshould
takepriority over work for mothersandthemajoritysupportedthetraditional
breadwinnerroleofmenandfamily rolefor women.Theybelievedthata family
suffersif amotherworks full time.

It might be argued,therefore,that despiteits formalstanceof genderneutrality,theCourt
hasbeenreflectingadominantgenderedsetofpublicopinionsaboutparenting.

In thesamesurvey,however,De Vaus(1997:10)alsofoundthat

theclearestandmostconsistentfmdingis that thereis amarkedgenerationgap
in family values,with olderpeopleholdingmoretraditionalviewsthanyounger
people

Whenthis latterfinding is linked to themoresubtlefindings on sharedparentingandthe
smallbutsignificantincteasesin thepercentageof fatherheadedsingleparent
households,difficult questionsarisefor adecision-makingbodysuchastheFamily
Court. Thechallengeto find waysto move from ade factomaternalpreferenceregimeto
atruly non-presumptivestartingpoint, becomesincreasinglypressing.

Keysystemicproblemsin maintaininga truenon-presumptivestance

TheFamily Court suffersfrom adeep-seatedsystemicproblemin maintainingaformal
non-presumptiveapproachto decisionmakingin parentingdisputes.Non-presumptive
approachessupportuniqueoutcomes,which in turnrecognisetheuniquenessof each
child’s needsin eachfamily. Law, on theotherhand,is a rule-makingenterprise,which

~ The 1989-90 National Social Science Survey(4513 respondents);the 1993 National Social Sciences
Survey(2203 respondents);the 1995AustralianFamily ValuesSurvey(2129respondents)
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abhorswhattheHigh Court (citing Alfred Lord Tennyson),hascalled,“The wilderness
of thesingleinstance”.5

This tensionin modernfamily law leadsto what Herring(1999)hascalled “strained
reasoning,”whichhe believesis evidentin family courtparentingjudgements.In
pragmaticterms,the~uestionis whetherjudgescanbeexpectedto fulfil theirobligations
undersection68F(2) in amannerthat truly reflectstheprinciplesoutlinedaboveby
Dickey(1997).Decision-makingtheory(e.g.Hogarth1990, Connolly,Arkes&
Hammond2000)would suggestthat exceptin casesin which oneparentis judgedto be
dangerousorotherwiseunacceptable,therequirementsofthis sectionaresuchthat
judgesarealmostcertainto fall backon alimited numberof (probablycovert)principles.
This indeedis whatthequalitativeresearchcitedabovesuggeststhatjudgesdo.

Thereis no doubtthat family courts In Australiaandelsewherehavestruggledto fmd a
comfortablemiddlegroundbetweenpredictabilityandindividual interpretationsof the
bestinterestsof thechild (Kelly, 1997,Herring 1999,Moloney2002).Theproposed
rebuttablepresumptionwouldeasethis tension.Thecoredifficulty is that it would also
overtlyendorsearegimeofpositionalbargainingoverchildren.

Returning(again) to thevoiceofthe child

Froma child—focusedperspective,apresumptivestartingpointof50/50 residency
formalisesthecommodificationofchildren.By beginningourdeliberationswith a
“fairnessto parents”presumptionandeffectivelyseeingchildrenasgoodsto be shared,
we tackletheproblemfrom thewrongend.We aresupportedin this by conventional
litigation processes,whichbeginwith depositionsfrom adult litigantsaboutmainlyadult
concernsandthenstruggleto fmd waysof incorporatingthechild.

Muchhasbeenwritten aboutthe“voice ofthechild” in family law andconsiderable
progresshasbeenrecentlymadein this regardin moreactivelyincorporatingchildren’s
needsandchildren’svoicesinto facilitativeprocessessuchasmediationandconciliation7

In termsofincorporatingchildren’svoicesinto litigation processes,however,progress
hasbeenpainfully slow. At thefirst NationalConferenceon ChildrenandFamily Law,
Broun (1985),aseniorfamily law practitioner,demonstratedthat from a legal
perspective,theformalrepresentationof childrenpresentssignificantsystemicproblems
within anadversarialsystemof litigation. Despitethoughtfulanalysessincethat time (eg
Chisholm1999),despitetheaspirationsoftheFamily Law ReformAct anddespite
modestprogresson thequestionof legalrepresentationofchildren(Keogh2000)those
problemslargelyremain.

The term,citedby theHigh CourtofAustraliainMallet vMallet, is takenfrom Alfred Lord Tennyson’s
“Alymer’s Field”.
6 Thissectioninvitesjudgesto consider13 broadareasin noparticularorderof merit.

~Seewww.childreninfocus.org.A seriesof “products”emergedfrom thisprogramincludingvideomaterial
on child focusedandchild inclusivepractice,andresearch-basedarticleson child orientedwork, published
in theJournalof family Studies
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A presumptive(albeitrebuttable) startingpointwith respectto whereandwith whom
childrenshouldlive afterparentalseparationinevitablydiminishesthedignity of each
child. It wouldbe animportantmissedopportunityif thepresentinquiry did not
encouragemovementin thedirectionofchild focusedandevenchild inclusiveprocesses
in litigation that would treateachchild asanindividual andalsoenhancepostseparation
parentingpractices.Most ofthesignificantstepsalreadytakenin facilitative dispute
resolutionprocesseshavehadtheactivesupportoftheAttorneyGeneral’sDepartment8.
Theinquirypresentsanopportunityto re-think litigation processesin waysthatarealso
drivennotby an adult (ofeithergender)senseof fairness,but by whatweknow children
needat this time. If we wereto takethisopportunity,what would thestartingprinciples
be?

From a child’sperspective,what constitutesgoodpractice?

From a psycho-socialperspective,thereis unequivocalevidencethat childrendo well
afterparentalseparationwhenconflict is keptundercontrol(McIntosh2003)andwhen
opportunitiesarecreatedforboth formerpartnersto exercise“authoritativeparenting”
(Amato& Gilbreth1999).Authoritativeparentingis primarily a relationshipdimension
wherebytheparentsimultaneouslyoffersthechild supportandcontainment.This
combinationofsupportandcontainmenthasbeenidentifiedas akeyresourcefor child
developmentacrossarangeof family structures(Baumrind1968;Maccoby& Martin
1983; Rollins& Thomas,1979).It is akey aspectof whatKatz& Gottman(1997)calls
theprovisionof“parentalscaffolding”.

Authoritativeparentingis bestachievedwithin aregimeof cooperativepost-separation
parenting.But it canalsobe satisfactorilymanagedin a “parallelparenting”arrangement
(Maccoby& Mnookin 1992;Kelly & Moloney2002),that is, in aregimein which ex
partnersfocuson theirparenting,but havelittle interactionwith eachother.Authoritative
parentingbeginsto unravelwhentheconflict that frequentlysurroundsseparationand
divorce,escalatesordevelopsinto entrenchedconflict. This is thegroupon whichmost
resourcesareexpendedandthegroupwithin whichmostchildrenareatrisk. A critical
issuewith respectto this groupis theextentto which thedecision-makingprocessitself~
whetherfacilitativeor litigious or somethingin between,eithersupports(oreven
inflames)theconflict, otactivelyattemptsto counteractor reduceit.

Fromthechild’s perspective,disputeresolutionproceduresneedto besuchthat ata
minimum,theydo not jeapordisefutureopportunitiesfor authoritativeparentingandthe
provisionofparentalscaffoldingby both parents.How, then,canlitigation procedures
simultaneouslyarriveatresponsiblesolutionsandleaveex partnersandtheirchildren
with a senseof dignity? Leavingex-partnerswith asenseofdignity is importantnotjust
becauseall processesshouldtreatclientsrespectfully,butbecauseex-partnersarealso
parentson whom thechildrenwill continueto depend.Responsiblesolutionsarethose

~ExamplesincludeMagellan(Brownet al 2001),Columbus(Murphy, KernandPike 2003),the“Contact
OrdersProgram”(Dickinson2003,Price2003),“TherapeuticMediation” (Jaffe2003),“Roundtable
DisputeManagement”(Victoria Legal Aid 2003),“ChangingtheFaceof Practice”,(Kochanski2003)
“Children inFocus” (MoloneyandFisher2003)andChild InclusiveMediation(McIntosh2000),
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that, whereverpossible,avoidsidelining a parentby reducinghim (it is usually“him”) to
the role ofa visitorwhohasmere“contact”with his children.

Unlike goodchild focusedfacilitativeproceduressuchasconciliation,which invite
attentionto parentingprocessesfrom theperspectiveof eachchild’s needs,traditional
litigation beginsoratleastmovesquickly to positionalstatementsabouttime. Indeedthe
referencegiven to membersof theParliamentaryStandingCommitteechargedwith
conductingtheInquiry speaksoffactorsthat shouldbetakeninto accountin deciding,
“therespectivetimeeachparentshouldspendwith theirchildrenpostseparation”.

Goodparentingpracticerequiresthat adequatetimebe spentbetweenparentandchild.
Generallyspeaking“every secondweekend”9ordersoragreementsreinforcevisitor
modelofparenting,whichmakesthesort ofauthoritativeparentingdescribedabovevery
difficult to achieve.On theotherhand,theamountof time eachchild needswith each
parent,will varyasdevelopmentalneedschangeandasactivitiesbeyondthe in-imediate
family increase.Children(andtheirparents)needstructureandstability, moresoatsome
stagesoftheir lives thanat others.Time-basedarrangementsneedto beagreeduponor
orderedso that at leasta defaultpositionis clear.Variationson thedefaultposition’°will
bea functionof thelevel of cooperationbetweenformerpartnersandtheincreasing
capacityof eachchild to negotiatehis orherownarrangements.Howeverfrom a
developmentalperspective,processesaremoreimportantthanstructure.Whathappens
betweenparentsandtheirchildrenis moreimportantthanthetime spentperSe. But here
westrike theobviousdifficulty that thelaw’ only currencyin parentingdisputesis the
allocationorwithholdingofamountsoftime.

If wesawchildrenasobjects— if wedid not view themasincreasinglyautonomous
humanbeings,the law couldsimplyrequirethat theysharetheirtime equallyor in some
otherpre-determinedway,betweenpostseparationhouseholds.Ontheotherhand,if we
takeseriouslytheUnitedNationsConventionon theRightsoftheChild, asthe 1995
ReformAct attemptedto do, weareforcedto theconclusionthatwemusttakechildren’s
needs,perceptionsandattachmentsfirmly into account.And with increasingageand
maturity,wemustlisten increasinglycarefullyto theirownarticulationofthose
requirements.

As Kelly hasdemonstrated”,thereare(andneedto be) multiple solutionsto thequestion
of howto structurepostseparationparenting.Kelly notesthat eachsolutionhas
reasonablypredictableglobal strengthsandweaknessesfor childrenofdiffering agesand
developmentalstages.Justasimportantly,eachsolutionwill havestrengthsand
weaknessesthat areuniqueto eachchild within eachfamily situation.

~Kelly (2003b)hasnotedthat “everysecondweekend”ordersin Californianow representno morethan
15% of the total.
~ Maccoby& Mnookin’s(1992) researchdemonstratedthat departuresfrom orderedor agreedupon

arrangementsarevery common.
SeeAppendix1
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Thoughit presentsachallenge,thereis ultimatelyno reasonwhy beginningwith the
child andworkingoutwards,couldnot be achievedin litigation processes,in waysthat
parallelwhat happensin contemporarychildfocusedfacilitativepractices(Kelly 2003,
WebbandMoloney2003)andchild inclusivefacilitativepractices(McIntosh2000).
Currentfamily law regulationsthatseekto reducetheimpactof adversarialprocessesby,
for example,limiting theamountofpastmaterialthat canbeincorporatedinto affidavits,
area gesturein theright direction,but do not go to theheartofthe issue.

Childfocusedlitigation. Makinga start

Forexample,if practicesbasedon child focusedorchild inclusiveprincipleswere
adopted,it would be incumbenton parentsto presentto ajudgeoradjudicator,material
that outlinedaproposedstructurefor eachchild locatedfirmly in thecontextof
demonstratinghow that structurewasdesignedto meeteachchild’s needs.Thefocusof
suchapresentationwould beon plansaroundparent-childinteractions.Thestructure
itself (i.e. howthetime is to be shared)would haverelevanceonly with respectto how it
links to acapacityto supportgoodparentingprocesses.

In suchasystem,ambit positionalclaimsbyparentswouldbe firmly discouraged.The
keyquestionto whichtheCourt would be encouragedto returnagainandagain,would
be, “How to you planto parentyourchild(ren)andhow do you intendto link thisplan
with yourformerpartner’splanto parentthechild(ren)”?Thusthelanguageof litigation
would focuson proposedparentingarrangementsratherthanresidence,primarycare,
contact,accessorvisitation - all of whichservewin/losewaysof thinking that
commodifychildrenandinevitablydiminishthestatusofoneoftheparents.In sucha
system,formal considerationalongthelinesnotedby Chisholm(1999)would alsobe
given to theappropriatenessofinputinto theadjudicationprocessfrom oneormoreof
thechildren.

Proceduressuchasthis contrastwith currentadult orientedadversarialpracticein which
structureis atthecentreofthedebateandprocessesevolveasbesttheycanonce
structureis decided.Theydo not, of course,relievetheadjudicatoroftheobligationof
makinga decisionif suchprocessesdo not leadto a resolutionbeforehand.In my view,
however,beginningwith statementsthat link eachchild’s needs,perceptionsand
attachmentsto proposedstructuralarrangements,bettersatisfiestheaimsof theFamily
LawReformAct andtheaspirationsoftheUnitedNationsConventionon theRightsof
theChild. It is alsomorelikely to resultin arrangementsin whichparentingafter
separationis shared,notnecessarily(probablynot evennormally) 50 /50, andnot
accordingto apre-determined(albeitrebuttable)formula,but in waysthat aresatisfying
to childrenandto boththeirparents.

IntheJournalof Family Studies(Moloneyin press),I expandon anumberof theissues
raisedhere.I alsoteaseoutsomeoftheimplicationsof adoptingprocessesthatbegin
with eachchild’s needs,perceptionsandattachmentsandwork outwardsfrom there,even
whenlitigation is theonly disputeresolutionoption.I elaboratefurther in that articleon
theCourt’sobligation:
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• in the light ofwhat weknowaboutthe impactofentrenchedconflict on children,to
overseeprocessesthat do notmakedecisionsattheexpenseof contributingto an
escalationofconflict

• in the light ofwhat weknowaboutthe importanceof authoritativeparentingand
parentalscaffolding,to takeseriouslythebenefitsto childrenofexperiencingongoing
nurturingfrom both parentsorsignificantcarersandon this basis,to allocate
sufficient time forthis to happen

• in thelight ofwhatweknow aboutthedevastatingimpactofviolenceandabuse
perpetratedagainstchildrenandformerpartners,to earmarkcasesin which such
allegationsaremadeandadopttimelyproactiveinvestigativeandrelatedprocedures
alongthe linessuggestedbyMagellan(Brownetal 2001 ) andColumbus(Murphyet
al 2003)with aview to earlydeterminationandrecommendationsfor futureaction

• in thelight of what weknow abouttheimpactofpovertyandthecostsassociated
with parentingchildren,tobuild in to time allocationorders,arealisticassessmentof
theirfmancialimpacts.

Conclusion.

Therecanneverbe simpleorformulaicanswersto a significantnumberofpost-
separationparentingdisputes.Similarly, asubmissionof this lengthcannothopeto do the
questionjustice.It is importantnonetheless,to remainfocusedon whatis beingaimedfor
fromtheperspectiveof theinterestsof thechild, andtheprocessesby whichthoseaims
arereached.Thoughit shouldbe clear,that aim is often lost sightof. Litigation processes
will remainproblematicfor childrenwhilst theycontinueto beginwith adultoriented
ambitclaimsaboutstructure.Childrenneedasystemicoverhaulof litigationprocesses.
Thosewhodoubtthis needlook no furtherthantheambit claimsthat all too oftenfeature
in conventionallitigation processes- from thevery first solicitor’s lettersentto the
respondentor to the“opposing”solicitor, to theletterin reply, throughto affidavits that
detailaplethoraofminorparental“misdemeanors”overtheyearsof amarriage.

Thathavingbeensaid,it is alsoacknowledgedthat apercentageof caseswill continueto
requirewhat Elster(1989)hadcalled“SolomonicJudgements”,that challengethe limits
oflegal knowledgeandlegalprocessesandthatdefy solutionsthatmight beofferedby
research-basedknowledgeor conventionalhumanwisdom.For example,what shoulda
judgedo whenacaseof altruistic surrogacyturnssour,asit did inReEvelyn? Orhow
shouldajudgerespondwhenamotherin a lesbianrelationshipsuggeststhat themanshe
calls the“spermdoner”hasno placein thechild’s life, ashappenedin thetragiccaseof
RePatrick?

Thereis a sensein whichthefinal arbitersof a small groupofnearimpossiblecasesmust
simply do thebesttheycan.Thoughwe canlearnfrom suchcases,weshouldnotassume
that theynecessarilyprovideguidanceandstructuralsolutionsfor futureaction.They
might. But perhapsthedictumthathardcasesmakebadlaw appliesto postseparation
disputesmorethanto disputesin anyotherareaof humanconflict.Wherechildren’s
relationshipswith parentsandsignificantcarersareconcerned,law shouldnot presume
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fromtheoutset,howthoserelationshipsareto be constrained.But neithershould
litigation be a licencefor exaggerationorgratuitouscriticism of apersonlikely to be
lovedby achild whois atthecenterofproceedings.

My hopeis that theInquiry might bewilling to look beyondthesuperficial,to an
understandingthat theproposed50/50residencepresumptionis largely adultoriented,
inappropriatelyfocusedon structureandfor mostseparatingfamiliesunrealistic.Perhaps
theproposalwasmeantto belargelyaspirationalin its intention.If thatis thecase,andif
it succeedsin focusingattentiononthefactthat too manychildrenmiss out on receiving
whatboth parentsorothersignificantcarerscanoffer themafterseparation,thenthe
inquirywill havebeenaworthwhiledevelopment.
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Appendix 1*

OPTIONS FOR PARENTING PLANS*
(Children ofSchoolAge)

Preparedby JoanB. Kelly, Ph.D.

EVERY OTHERWEEKEND (Fri. 6 pm to Sun.6 pm) 4/28**

• 12 daysseparationfrom nrp toolongfor manychildren
• Nrp-childrelationshipdiminishesin importanceto child
• Nrp lessinvolved in school,homework,projects
• Residentialparenthaslittle timeofffrom parenting
• Maybebeneficialwhennrp hasangry/rigid/ineptparenting

style

2. E. 0. WEEKEND PLUSMIDWEEK VISIT 4/28
(Fri. to Sun.& everyWednesday5 pm—8 pm)

• No morethan 7 daysseparationbetweennrpandchild
• Transitionsto/fromrp residencepermitconflict
• Nrp describeshortvisit as too rushed— no timeto settlein
• Ncp haslittle timefor helpwith/supervisionof homework
• Maybeonly optionwhennrphasearlyworkhours

3. E. 0. EXTENDED WEEKEND 6/28
(Friday to Monday8 am)

• More expaiisiveweekendfor Nrp andchild
• Nrp picksup/dropsoff child at schoolor daycare
• Opportunityfor parentconflictreduced
• Onelesstransitionfor child
• Not workableif nrp lives too far from child’s school

* Theseschedulesarenot intendedto be adoptedasguidelines.Theypresentoptionsand

examplesforprofessionalsandparentsto considerwhich highlight developmentalanddivorce
researchfindings andissues.
** Numberof overnightsfor child with non-residentialparentduring four weekcycle.
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4. E. 0. WEEKEND + MIDWEEK OVERNIGHT
(Fridayto Sunday,Wednesday5 pmto Thursdayam)

8/28

• No separationfrom nrpgreaterthan6 days
• Nrp involved in homeworkduringmidweek
• Transitionat schoolavoidsWeds.eveningconflict
• Nrp hasopportunityfor bedtimeandwaking rituals
• Rp hasregular,weeklyeveningoff-duty
• CanaddMondayeveningvisit afterRp weekends
• Childrenwith difficult temperamentsmaynot tolerateovernight

in mid-week

5. E. 0. EXTENDED WEEKEND + MDWK OVERNIGHT 10/28
(Fridayto Mondayam, Wednesday5 pmto Thursdayam)

• Samepatternas#4 aboveexceptlongerweekend
• Additionalovernightson weekendscreates36%timeshare
• Nrp mustassumemoreresponsibilityfor schoolwork
• Opportunitiesfor face-to-faceparentconflict in front ofchild

eliminatedif useschoolor daycarepickupsanddrop offs
Nrp hasmoretimefor child’s activities, projects

6. E. 0. WEEKEND WITH SPLIT MIDWEEKS
(Fri. to Mon. am,alternatingweeks;
Mondayafterschoolto Weds.amwith ParentA;
Weds.afterschoolto Fridayam.with ParentB)

14/28

• 2 - 2— 5 - 5patternof contactswith eachparent
• All transitionsat schoolorday careavoidconflict
• Consistentlocationof midweekresidenceeachweek
• Fivedaysbetweencontactsworksfor mostat age5 andup
• Bothparentsfully involved in child’s work andplay
• Child is fully setup at eachresidence(clothing/school)
• Children generallymoresatisfiedwith sharedarrangements
• May notwork for child with difficult temperamentor learning

disabilities,particularlyif parentingstylesareverydifferentor
inconsistent
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7. EACH WEEKEND SPLIT AND MIDWEEK SPLIT 14/28
(Friday 5 pm to Saturday5 pmor Sundayam;
Saturday5 pmor Sundayamto Mondayam;
Midweeksplit residenceasabovein #6)

• No separationfrom eitherparentis greaterthan 3 days
• More appropriateforpreschoolchildrenthan#6
• More oftenan interim scheduleuntil child is 5 or 6
• More transitions

8. EVERY OTHERWEEK 14/28
(Fridayafterschoolto following Fridayam)

• 7 dayseparationsaredifficult for childrenyoungerthan6 or 7
years

• Eliminatesface-to-faceparentalconflict
• Minimum numberoftransitionspermonth
• Parentandchild can“settle”into routines,activities
• Changein residenceeachweekmaycomplicatelessons,

daycarearrangements
• Adolescentsmaydesiretwo weekormonthlyblocksof time

JoanB. Kelly, Ph.D.
P. 0. Box 7063
CorteMadera,CA 94976-7063
jbkellyphd@mindsprng.com

* Theabovewaskindly sentby Dr Kelly, whonotedin apersonalcommunication,

“I havealways foundthatschemaquitehelpful in
highlydisputedcustodymatters,becauseit providessomanyother
optionsthan15%or50/50, andoftenbecametheeducationaltool that
enablesparentsto reachagreementsomewherebetweenthetwo extremes.”
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