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The FederalMagistratesCourt is a federal court of recordestablishedunderthe Constitutionby the
FederalMagistratesAct 1999. The FederalMagistratesAct commencedon 23 December1999 when
theAct receivedroyalassent.Applicationswerefirst filed in the courton 23 June2000.

Jurisdictionis conferredonthe FederalMagistratesCourtby lawsof theCommonwealthotherthanthe
FederalMagistratesAct. Theinitial jurisdictionof the courtwas conferredby the FederalMagistrates
(ConsequentialAmendments)Act 1999.

Thecourt’sobjectiveis to providea simpleandaccessiblealternativeto litigation in thesuperiorcourts.
The FederalMagistratesCourt encouragesthe useof alternativedisputeresolution methodssuch as
counselling,mediationandconciliationin everycasebeforeit.

Jurisdiction

TheFederalMagistratesCourt sharesjurisdiction with the FederalCourt and the Family Court. The
FederalMagistratesCourtcurrentlyhaseightprincipalareasofjurisdiction.

Much of thecourt’sworkloadfocusis on family law,which constitutesabout80 percentof the court’s
work. The areasof family law inwhich theFederalMagistratesCourthasjurisdiction are:

• Applicationsfor divorce.
• Applicationsconcerningspousalmaintenance.
• Propertydisputeswherethepropertyin disputeis worth lessthan$700,000orproperty

disputesworth morewith theconsentof theparties.
• All parentingorders,whethertheparentsare marriedorunmarried.
• Enforcementof ordersmadeby eithertheFederalMagistratesCourtor theFamily Court.
• Locationandrecoveryordersandwarrantsfor theapprehensionor detentionof a child.
• Determinationofparentageandrecoveryof child bearingexpenses.

TheFederalMagistratesCourthasthe samejurisdictionastheFamily Court in mattersunderthe child
supportactsandtheMarriageAct 1961.
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This meansthat the FederalMagistratesCourt exercisesjurisdiction that is very similar to the Family
Court, with the exceptionof adoption,property disputes concerningpropertyworth more than
$700,000unlessbothpartiesconsentto the FederalMagistratesCourt hearingthe proceedings,and
applicationsconcerningnullity orvalidity of marriage.

In generalfederallaw matters,theFederalMagistratesCourtsharesjurisdiction with the FederalCourt
in:



• Unfair tradepracticesmattersarising underDivision 1 of Part V of the TradePracticesAct
1974 andproductsafetyand information mattersarising underDivision IA of Part V with powerto
awarddamagesup to a maximumof $200,000.
• MattersarisingundertheBankruptcyAct 1966.
• ApplicationsmadeundertheAdministrativeDecisions(JudicialReview)Act 1977.
• Appeals from the Administrative Appeals Tribunal that are transferredto the Federal
MagistratesCourtby theFederalCourt.
• Unlawful discriminationmattersunderthe HumanRightsandEqualOpportunityCommission p
Act 1986.
• Enforcementof determinationsof the PrivacyCommissionerandprivatesectoradjudicators
pursuantto thePrivacyAct 1988.
• Concurrentjurisdiction with the Federal Court to review visa-relateddecisions of the
Migration ReviewTribunal,RefugeeReviewTribunalandtheAdministrativeAppealsTribunal.
• somemattersarisingunderthe CopyrightAct 1968.

The court’sinterest in the termsof reference

The committee’stermsof referenceraiseimportantquestionsof public policy aboutmattersthat the
court is required to determine,in accordancewith law, daily. Parentingproceedings,particularly
residenceand contactdisputescomprisea substantialcomponentof the courtsfamily law workload.
Approximately6 900 applications,or 75%of thefmalordersapplicationsfiled in thecourt, in 2002-03
involvedan applicationfor childrensorders.Child supportproceedingsare predominantlythe domain
of this courtin thoselocationswheretheFamily CourtandFMC areco-located.

Becausethe court is so extensivelyinvolved in the adjudicationof thetypes of caseswith which the
committeeis concernedit is consideredthat it is inappropriatefor the courtto participatein the policy
debate. Essentially,thecourt’s role, throughits federalmagistrates,is to bring to eachcasean open
mind andtheir legal expertise.Participationin theformulation of governmentpolicy or parliamentary
debatehasthepotential to underminepublic confidencein thecourt’s independenceandits capacityto
deal with matters on a caseby casebasis.Accordinglywhile the issuesraisedin the inquiry are
importantandof interestto the court it is inappropriatefor the courtto participatein the committee’s
deliberationsby offering aview aboutwhatthe law shouldbe.

On the otherhand,becausethe courthasconsiderableexperiencein the typesof disputesthat are the
subjectof the inquiry it considersthat it hasa responsibilityto providesuchinformation as it has to
hand.It shouldinform the committeeaboutthe work of the court andthe mannerin which decisions
are madeunder the current law. The purposeof this submissionis, therefore,to provide relevant
informationin relationto thecommittee’stermsof reference.

Thecourt is concernedthatanychangein the law shouldonly bemadewith full regardto theresource
implicationsfor it of the change.Major law reformin family law has in thepastbeenaccompaniedby
increasedactivity within thejurisdiction.Peoplewho maybe disappointedby earlieroutcomestakethe
opportunityto review their circumstances.In thecontentiousareaof post-separationparentingmany
peopleto taketheir disagreementsto a court, notwithstandingthe availability of non-litigious courses
of action.It is difficult for us to anticipatehow changesto the law may affectdemandfor judicial time
andprimary disputeresources.We note, however,that therehasbeena discernibleincreasein the
number of applications for shared parenting orders made to the court, including in pending
proceedings,sincethecommencementof the committee’sinquiry.

PerhapstheAustralianInstituteof Family Studiescould informthecommitteeof trendsin courtfilings
after major law reform initiativesbecamelaw. If not, thensomeform of scopingstudymayassistin
understandingthe cost ramificationsfor courts(if any) of any changesto the family law jurisdiction
that are recommendedby thecommittee.

Conductof the Children’sjurisdiction

The children’sjurisdictionis the jurisdictionof thecourtunderPartVII of theFamily Law Act.



Theobjects of the partare setout in subsection60B(l) of the Act. Theyareto:

“ensurethatchildrenreceiveadequateandproperparentingto help themachievetheir full
potential,andto ensurethat parentsfulfil their duties,andmeettheirresponsibilities,
concerningthecare,welfareanddevelopmentof theirchildren.”

Principlesunderlyingtheobjectsare setout in subsection60B(2).Theyare:

exceptwhenit is orwould becontraryto achild’s bestinterests:
• childrenhavetheright to know andbecaredfor by boththeirparents,regardlessof•

whethertheirparentsaremarried,separated,havenevermarriedor haveneverlived
together

• childrenhavearight of contact,on a regularbasis,with boththeir parentsandwith
otherpeoplesignificantto their care,welfareand developmentparentsshouldagree
aboutthefutureparentingof their children.”

Althoughthecourtkeepsall ordersthat issue,it doesnot capturedetaileddataaboutthevariablesof
outcomesofproceedings. Forexample,thecourtcanidentify thenumberofresidenceordersmade
butis unableto say whethertheorderswerefor sharedor soleresidence.Additionally, the information
that isneededto determinetheprevalenceofsharedparentingarrangementscanalsobe held in contact
orders,withoutbeingexpressedin theresidenceorderitself. Giventhebroadrangeof ordersthatare
madedatacollectionwouldbe complexandnotbe ofvalueto theoperationofthecourt.

Manyparentingordersaremadeby consentbeforeanapplicationfor final ordersin theFamily Court
andStateMagistratesCourtsunderproceduresavailableundertheFamily Law Rules.This is an
adminstrativeprocedureto simplify themaking ofconsentorderswhenpartieshavereachedagreement
without theneedfor litigation. Thereis no similarprocedurein theFederalMagistratesService. This
work is generallyperformedby DeputyRegistrars(FCA) orRegistrars(StateCourts). TheFMC has
notestablisheda separatehierarchyofregistrarsandin circumstanceswhereour informationsuggests
thatdemandfor this work is metwithin the currentsystem,we sawno reasonto duplicatethe existing
service. Doing so seemedneithercosteffectivenornecessary.

Other factors to be taken into account

Forthereasonsalreadyexplainedthecourthasno commentto offer in relationto thefactorsthat might
betakeninto accountwhenmakingchildren’sordersundertheFamily LawAct 1975.

Thefactorsthat tendto suggestthat onestyleof parentingorderssuita particularfamily’s
circumstancesin preferenceto others,examinedfromtheperspectiveof thechild’s bestinterests,are
consideredin manyof thepublishedjudgmentsdeliveredby federalmagistrates.Many of the
judgmentsarepublishedon theinternetathttp://www.fms.gov.auljudgefhtmllfamily_law.html,
particularlyundertheheadings:bestinterestof thechild, contact,parenting,sharedresidenceand
residence. Time constraintsandvolumemeansthatmostjudgmentsarenotpublishedon theinternet
A completecollectionof relevantjudgmentscanbemadeavailableto thecommitteeon request.

The circumstances in which contact with other persons should be ordered

The courthasno commentto offer in relationto thecircumstancesin which contactwith otherpersons
mightbe ordered.Thecourthasajudicial role in relationto applicationsfor ordersunderPartVII of
theFamily Law Act 1975.Thecourtnotesthatsubsection60B(2) of theAct providesthat it is a basic
principle, subjectonly to considerationsof thebestinterestsof the child, that all childrenshouldhave
contacton aregularbasiswith otherpeoplesignificantto their care,welfareanddevelopment.

Fourof the court’s decisionsin relation to applicationsfor contactwith grandparentsarepublishedon
the internetat http://www.fms.gov.au/judge/htmllcontact_grandparents.html.Somejudgmentsarenot
publishedon the internet.A completecollectionof relevantjudgmentscanbe madeavailableto the
committeeonrequest.



Does the child support formula work fairly?

Thecourthasno commentto offer in relationto thefairnessof theoperationof thechild supportacts.
Thecourthasajudicial role in relationto appealsanddepartureapplications,whichinvolve thecourt
making a non-formuladeterminationof child support.Thereare relativelyfew appealmatters,most
applicationsbeingfor departurefromthe applicationof theformula.

Thebasicpolicy of thechild supportschemeis thatthe financialobligationsof separatedparentsfor
the welfarefor their childrenwill be assessedadministratively.Most child supportquestionsshouldbe
resolvedwithoutanycourtproceedings.

A parentcannotapply to thecourtfor child supportordersunlessheor shehas:
• alreadyexhaustedrightsto administrativereviewof the ChildSupportAgencydecisions;
• relatedproceedingsbeforethecourtandthe courtconsidersthat it would bein the interestsof

the carerandtheparentto makeanorderin substitutionforan administrativeassessment;or
• thereis anurgentneedforanorderformaintenancebeforeanadministrativeassessmentcan

bemade,or
• a variationto a previouscourtorderorchild supportagreementis sought,or
• anorderfor child supportotherthanasa periodicpaymentis sought.

Many ofthecourt’s decisionsin relationto child supportapplicationsarepublishedon theinternetat
http://www.flns.gov.auljudge/html/childsupport.html.A completecollectionof child support
judgmentscanbemadeavailableto thecommitteeonrequest.

While this is notan issuethatgoesto theheartof thecommittee’sreference,ie thefairnessof operation
of thescheme,the courtofferstheviewthat thereis scopefor simplificationof someofthe legislated
proceduresrelatedto theconductof departureapplications.Simplificationcouldbenefitall partiesto
proceedings.


