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DETENTION IN AUSTRALIA BY THE NATIONAL COUNCIL
OF WOMEN OF AUSTRALIA, PREPARED BY VIVI
GERMANOS-KOUTSOUNADIS, NATIONAL IMMIGRATION
ADVISER.

The National Council of Women of Australia is a national non-government, not-for-
profit umbrella organisation with broadly humanitarian and educational objectives,
seeking to raise the awareness of women as to their rights and responsibilities as
citizens and encouraging their participation in all aspects of community life. (Mission
Statement).

The National Council of Women of Australia was established in 1896.

The objects of the organisation are:

e To work for the empowerment of women and to promote equal status for
women and men in law and in fact.
To link the Constituent Councils of Women in Australia.

e To develop national policies and responses on behalf of women on an
Australia- wide basis.

e To act as a voice on issues and concerns of women at National and
International levels.

e To maintain an affiliation with the International Council of Women and work
for the implementation of its plans of action and policies.

The National Council of Women of Australia, (NCWA), believes that there should not
be mandatory detention as it is a breach of basic human rights, it should never be
indefinite, must be reviewable and should be used as a last resort. The NCWA
endorses the recommendations of the Human Rights and Equal Opportunities
Commission (HREOC) to the federal government that children should never be
detained as expressed in the Report “A last Resort?” National Inquiry into Children in
Immigration Detention in April 2004. The HREOC in its reports of the visits to
conduct inspections of Immigration Detention centres and facilities in the last three
years, has been suggesting to the government to replace mandatory detention with a
more compassionate and humane system which operates within the framework of the
international instruments which safeguard the rights of unaccounted asylum seekers
and refugees.

The harsh, punitive, inhumane treatment of unaccounted asylum seekers and refugees,
by the previous government which passed immigration laws to deter asylum seekers
and boat people from coming to Australia, the Tampa affair, children overboard, the
off shore Pacific Solution, the mandatory detention of children, women and adults for
long periods of time before their claims for refugee status were determined saw
Australia breaching many international Conventions and Covenants such as the
Rights of the Child, International Covenant on Civil and Political Rights, Covenant
on Economic, Social and Cultural Rights, Human Rights, UNHCR revised guidelines
on Applicable Criteria Standards relating to the Detention of Asylum seekers,
CEDAW, CAT and others of which it is signatory.




We will now address the Terms of Reference of the Joint Standing Committee on
Migration.

1. THE CRITERIA THAT SHOULD BE APPLIED IN DETERMINING
HOW LONG A PERSON SHOULD BE HELD IN IMMIGRATION
DETENTION.

The criteria to determine how long a person is to be held in immigration detention
should be the ones specified in the various international UN Conventions, Covenants
and Guidelines and these need to be adopted in legislation by the government in order
for them to operate.

The most relevant are the UNHCR Detention Guidelines. Guideline 3 for example
indicates detention of asylum seekers may only be resorted to, if necessary to

e (a) verify identity,

e (b) determine the elements on which the claim for refugee status or
asylum is based.

e (c)in cases where asylum seekers have destroyed their travel and/or
identity documents or have used fraudulent documents in order to
mislead the authorities of the State in which they intended to claim
asylum and

e (d) to protect national security and public order. 1.

2. THE CRITERIA THAT SHOULD BE APPLIED IN DETERMINING
WHEN A PERSON SHOULD BE RELEASED FROM IMMIGRATION
DETENTION FOLLOWING HEALTH AND SECURITY CHECKS.

The UNHCR Guidelines characterised health, security and identity checks as
“exceptional grounds” for detention which should not be routinely applied to all
asylum seekers and detention for these reasons should only occur after an individual
assessment reveals the need to detain in order to achieve those purposes.

e The Guidelines also state that independent assessment of the need to
detain for these or any other purposes should occur within 72 hours
and not as the current Australian Migration Act specifies during the
duration of the determination process for refugee status which could
take up to five years as has been the case with many asylum seekers in
detention.

e At present there are approximately 460 asylum seekers in detention
centres in Australian detention centres, the majority in Villawood,
Sydney NSW some of whom have been waiting for years to have their
cases determined.

e Thirty seven of these detainees are women, 27 of whom are held in
Villawood Detention Centre in Sydney.

e Countries such as Canada permits detention for identity and other
checks but this is reviewed within 48 hours. Sweden likewise permits
detention for the purposes of identity check but reviewed within 48
hours. The UK permits detention for identity check but must be
reviewed within 24 hours.

e The US does not have a mandatory detention system.



e According to Mr. Alexandros Zavos, President of the of Hellenic
Migration Policy Institute who headed al2 member delegation to
Australia, in his presentation to the Greek Community, he stated that
Greece has no mandatory detention system but unauthorised asylum
seekers are assessed and allowed to live in the community where they
are given support and benefits to function until the final determination
is made of whether to grant them refugee status. The above and other
countries do not permit the long term detention of children.

3. OPTIONS TO EXPAND THE TRANSPARENCY AND VISIBILITY OF
IMMIGRATION DETENTION CENTRES.

Some of the options are:

e Detention centres should not be based in remote and isolated and off
shore areas where the asylum seekers do not have access to legal and
other services in the community as well as NGO organisations of their
country of origin which would provide emotional, social and other
support.

e The culture of the centres should be a humane one where the detainees
are treated with dignity, respect and according to the principles of
human rights, social justice, compassion and should be accorded all the
assistance which is available to Australian residents.

¢ The management of the detention centres (if they are to remain),
should be with the government as was previously the case, and not
with private providers. In this way the department will be responsible
for monitoring, operations, reviewing, hiring of appropriately qualified
staff, supervision, compliance with international instruments of human
rights, UNHCR Guidelines on Detention of Asylum Seekers and other
relevant national and international regulations.

e There should be outside independent bodies such as HREOC with
community representation to inspect and review the centres at regular
intervals to ensure that standards are maintained and ensure that legal,
health, psychological, religious, cultural, linguistic and other factors
are provided for the detainees.

e There must be genuine oversight by welfare and human rights bodies
who should have access to the detainees to advocate on their behalf,
with the legal rights and procedures for them to appeal against their
internment and seeking of refugee status.

e The Minister should not be the only person to have discretion to make
decisions on the case of an asylum seeker. There should be a
Committee of legal, health, welfare, human rights, community
representatives, NGO organisations ethnic and generalist to assist the
Minister to make a final decision for each case.

e There should be monitoring to ensure that the quality of services
provided in the centres are of high standard and comply with the
various occupational health and safety regulations.

e The NGO’s from the various countries of origins of the detainees
should be allowed to make contact with the detainees to provide




cultural, religious, social, welfare and moral support and when the
detainees are given refugee status for these organisations to assist them
with settlement needs and cushion them from culture shock.

e The residents of these centres are to have the freedom to interact with
the community and be free to come and go according to the times
imposed by the centre.

e The centres should be open ones and not enclosed with barbed wire
and high security unless it is established beyond doubt that the detainee
is a danger to the community then they would be housed in security
prison like environment away from the other residents.

e The detention centres should have different security levels appropriate
to the types of detainees and not house all types in one centre. This
model of having all types of detainees in one place is inappropriate as
it places vulnerable asylum seekers, women, children and those who
overstay their visas with dangerous violent criminal deportees in a
vulnerable situation.

4. THE PREFERRED INFRASTRUCTURE OPTIONS FOR
CONTEMPORAY IMMIGRATION DETENTION

As stated in other sections of this paper the preferred infrastructure is one of an open
reception centre in the community rather than a detention centre, managed and
operated by the government with qualified, efficient staff, with no barbed wire, where
asylum seekers have freedom of movement, are treated with dignity, compassion and
respect, their human rights are upheld and with the minimum of time spent in the
facility waiting for their cases to be processed. Such an option is cost effective,
humane and does not breach the various international instruments of human rights and
protection of refugees and asylum seekers.

5. OPTIONS FOR THE PROVISION OF DETENTION SERVICES AND
DETENTION HEALTH SERVICES ACROSS THE RANGE OF CURRENT
DETENTION FACILIES, INCLUDING IMMIGRATION DETENTION
CENTRES IMMIGRATION RESIDENTIAL HOUSING IMMIGRATION
TRASIT ACCOMMOTATION AND COMMUNITY DETENTION.

The Options are:

e The detention services should be provided by the government and not
private providers and all detainees in all the different types of facilities
should have access to all the services which are available in the
community to the population of Australia.

e The asylum seekers should have high quality medical, mental, health
services, welfare, social, educational and other services that are
available irrespective at what facility they are being housed.

e These services should be free as the asylum seekers do not have funds
to pay for them

e The services should be culturally and linguistically relevant to meet
their needs

e The teaching of English language should be provided to the asylum
seekers free of charge




Provision should be made in the facilities or the community close to
the facility for asylum seekers to be able to practice their religious and
cultural observances

The family unit should be preserved and assistance provided to the
families to maintain their parental roles,, child caring and rearing
practices and maintenance of home language by the children.

Children should attend the local schools and participate in local
community activities and play with other children.

Close liaison and collaboration between the management of the
detention facilities with settlement and other services in the local
communities be established and maintained to enable the asylum
seekers to benefit from the programs provided by these services as well
as establishing contacts with their respective ethnic community groups
for social and cultural support which will lessen the culture shock and
assist in the integration of the asylum seekers into the community
when their case is determined and they are granted permanent
residence.

Local services could also visit the centres and provide sessional
services to the residents.

Caseworkers could be assigned to individuals to deal with their cases
and other needs, In this way there is monitoring of the situations of
the detainees with options for advocacy with and for them if there are
issues which need to be addressed.

6. OPTIONS FOR ADDITIONAL COMMUNITY-BASED
ALTERNATIVES TO IMMIGRATION DETENTION

a) Inquiring into international experience

There are many alternatives to immigration detention which are practiced by many

countries.
]

In 1997 the European Council on Refugees and Exiles (ECRE) issued
a research paper on the practical alternatives to the detention of asylum
applicants and rejected asylum seekers. In the case of children various
options were discussed including supervised release to local child
welfare agencies, supervised release to community organisations and
individual citizens and other general restrictions on the place of
residence, reporting requirements and open centres. ECRE
maintained that the conditions attached to these non-custodial
measures be guided by the United Nations Standard Minimum Rules
tor Non-Custodial Measures (the Tokyo Rules) whose guiding
principle is that the human rights of the individual should be weighed
up against the overall concerns of society. 3

Many European countries have implemented the options mentioned in
the ECRE research paper.

In the UK asylum seekers are routinely released on bail. They are also
housed in open detention centres.

In Denmark asylum seekers are first referred to reception centres run
by the Danish Red Cross and later housed at accommodation centres.




In both cases, people are free to leave the centre but must return in the
evening.

e In Sweden, families and children are initially taken to a Refugee
Reception Centre where they are free to come and go but are subjected
to reporting requirements. After a short period of time they are offered
housing and social support in the community. They must visit the
reception office monthly. The Swedish Migration Board assigns each
asylum seeker a Caseworker to make assessments and refer clients to
medical care, counselling and other services.

e In Greece, after the initial assessment the asylum seekers are released
in the community and they are given welfare benefits, permission to
seek work and other support.

b) Considering the manner in which such alternatives may be utilised in
Australia to broaden the options available within the current
immigration detention framework.

In Australia alternatives to detention of an asylum seeker until status is determined
should be considered. The choice of an alternative would depend on the individual
assessment of the personal circumstances of the asylum seeker. Alternatives to
detention which should be considered within the current immigration detention
framework are:

e Monitoring requirements

e Provision of a Guarantor/Surety

e Release on bail

e Open Centres 4

Also other suggestions is to release the asylum seekers into the care of community
agencies or Australian families.

These alternatives are being used by countries overseas and seem to be working well.
The above alternatives to detention need to be considered as the model of the release
of asylum seekers to the community is an alternative form of detention as they do not
have freedom of movement and are subjected to stringent conditions in order to
maintain ““ immigration detention”. Further, the release from detention by the issuing
of bridging visas disadvantaged many asylum seekers as they did not have access to
support services in the community and the uncertainty about their status cause great
hardship. These attempts to alternative to detention are not appropriate as they
continue to propagate the mandatory detention outside the detention centres.

The government needs to consider the alternative forms of detention which are not
breaching the human rights and restrict freedom of movement of asylum seekers.
These alternatives operate successfully in other countries and with changes to the
Migration Act could be incorporated in the current framework of immigration
detention.




c) Comparing the cost effectiveness of these alternatives with current
options.

The alternatives mentioned above are more cost effective as they do not require high
security purpose built detention centres which have to be manned, maintained and
operated with security guards for 24 hours. Further, the off shore detention facilities
such as Nauru, Christmas Island and other Pacific Solution sites cost millions of
dollars to build and operate to guard a small number of asylum seekers most of whom
eventually were granted refugee status. :
However, the fundamental flaw in the present mandatory detention is the unnecessary
suffering, hardship, callous, merciless treatment inflicted on human beings who were
seeking asylum for them and their families to escape from different forms of
repression and persecution.

The National Council of Women of Australia is against mandatory detention as it is
inhumane and causes unnecessary hardship and trauma to people who are seeking a
haven to escape from war, political, religious, ethnic and other persecutions and find a
place in the sun.
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