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SUBMIssIoN TO THE STANDING COMMITTEE ON COMMUNITY AFFAIRS INQUIRY
INTO CHILD CUSTODY ARRANGEMENTS IN THE EVENT OF FAMILY SEPARATION

Introduction
NACLC is anassociationof207 CommunityLegal CentresthroughoutAustralia,whichprovideadvice
to morethan350,000disadvantagedmenandwomenaroundAustraliaeveryyear. The centresare
locatedin metropolitanareasandthroughoutrural, regionalandremoteAustralia. Somecentresdeal
with arangeof legal issuesandothercentresspecialisein child supportissuesfor carerandliableparents,
orin socialsecurityissuesorwomen’slegal issues.Wearewell qualifiedto addressthetermsof
referenceasfollows:

(a) Given thatthe bestinterestsofthe child aretheparamountconsideration:
(i) whatotherfactorsshouldbe taken into accountin decidingthe respectivetimeeachparent

shouldspendwith their childrenpostseparation,in particular whetherthereshouldbea
presumptionthat children will spendequaltimewith eachparentand, if so,in what
circumstancessuchapresumptioncouldberebutted

NACLC opposestheproposalfor arebuttablepresumptionthatachild shouldspendequaltimewith each
parentafterseparationbecause:

1. It seemsto havearisenfrom asmall numberofdisaffectedparentsandconfusesparents’rights
with children’srights

2. It will leadto anincreasein litigation asparentspursuetheir“rights”

3. Thevastmajorityofparentscarryout sharedresponsibilitiesreasonably,evenafterseparation,but
reasonablenessis notjudgedby thenumbersofhoursandminuteseachparenthaswith a child

4. Most familieshaveanimbalancein theamountof time eachparentspendswith achild from time
to time- thereis no oneformulafor goodparenting

5. Researchshowsthatwhereparentslive together,themajorityofparentingtimeis providedby
mothers’. After separationchildrengenerallyrequirestability,whichmeansthis situationshould
continue

6. After separation,mostparentsmakearrangementsabouttheirchildrenwithoutgoing to court.
Caseswhich do go to courtoften involve violenceorabuseandareexactlythewrongcasesto be
decidedin the light ofapresumptionofequaltime2

7. Thecurrentfactorssetout in theFamilyLawAct1975providesufficientguidancefor courts,
whichhaveto decidehowmuchtime childrenshouldspendwith eachparentif thereis adispute.
Thereis no needfor otherfactorsto be considered.

8. Thepresumptionwouldhavesignificantimplicationsfor Centrelinkpaymentsto separated
parents.At present,bothparentsarenot ableto claimParentingPayment.Theparentwho claims

‘AustralianBureauof Statisitics,LabourForceStatusandOtherCharacteristicsofFamilies,AGPS, Canberra, 2000
2 Hunter,R “Family Law CaseProfiles”, JusticeResearchCentre, June1999
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it first receivesit andtheotherparentthenhasto claim Newstart,which is paidat a lower rateand
hasamorestringentincometest. If thisparenthasthecareofa child everysecondweek,heor
shewill find it extremelydifficult to fulfil theconsequentobligationsto CentrelinkortheJob
Network.

9. Thepresumptionwould alsohavesignificantimplicationsfor thechild supportpayments.The
CSAguideprovidesrulesaboutwhereachild is in thecareof aparentfor moreor lesstimethan
thatprovidedby anorderorparentingplan. If thepresumptionof 50%with eachparentapplied
but aparentactuallyhadthe child for 80%ofthetime, theywould still only getchild supportfor
the“lawful care”of50%. Theywould haveto go to court to havethepresumptionrebuttedbut
would thenonly receivethechild supportappropriateforthemhavingthechild 80%ofthetime
from thedateofthatorder.

ii) in whatcircumstancesa court shouldorderthatchildren ofseparatedparentshavecontactwith
otherpersons,including their grandparents

Courtsalreadymakeordersthatchildrenhavecontactwith otherpersons,who havebeensignificantin
theirlives, includinggrandparents.In doingso, theyconsiderthebestinterestsofthechildrenas
determinedby thewide rangingfactorssetout in theFamilyLawAct1975. Thesefactorsaresufficient
to coverall thecircumstancesin which childrenshouldhavecontactwith otherpersons.

(b) whetherthe existingchildsupportformula worksfairly for both parentsin relation to their careof,
andcontactwith, their children

We havemanyconcernsabouttheexistingchild supportformulaand systemworking fairly, particularly
forpayeeparents:

1. Theformulahasalreadybeenreviewedseveraltimesandhasbeenmadeverycomplicatedto
accountfor variouscircumstances.It wasinitially basedon therelativecostsofraisingchildren
andthatbasisshouldnotbewatereddown.

2. TheChildSupportAgencyfailedto collect$669.7Min child supportin 200/01,an increaseof
$35Mon thepreviousyear. Payeesareforcedintoprivatecollectioneitherby notbeingproperly
informedthat theAgencycancollectorthroughRegistarInitiatedPrivateCollection. The
Agencyis responsiblefor collectingonly 52%ofall liabilities andthatrateis falling3.

3. TheChild SupportAgencyfrequentlychoosesto write off debtsandceasespursuingthepayer,
particularlyafter12 months.

4. Evenif theAgencydoesnotwrite off adebt,it oftenentersintoarrangementsfortheliableparent
to payat a lowerratepermonth,without informing thepayeeofthesenegotiations.Thedebt
continuesto mountandthenit is easierforthepayerparentto haveit writtenoff.

Conclusion
NACLC opposestheproposalfor arebuttablepresumptionthatachild shouldspendequaltime with each
parentafterseparation.Thereis no needfor otherfactorsto betakeninto accountin decidingthe
respectivetimeeachparentshould spendwith childrenpostseparation.Thereis alsono needto specif~’
particularcircumstancesin which courtsshouldordercontactwith otherpersons,includinggrandparents.

~Attorney-General’sDept,ChildSupportSchemeFactsandFigures2000/01,Canberra2002
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Theexistingprinciplesandfactorsset out in theFamilyLawAct1975provideenoughguidancefor the
exerciseofjudicial discretion.

Therearesignificantproblemswith thechild supportformulahavinglost its focusontherealcostof
raisingchildren. Therearealsoproblemswith thewaythatchild supportandchild supportarrearsare
collectedby theChild SupportAgency.

JulieBishop
Director
NationalAssociationofCommunityLegal Centres.
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