The Parliament of the Commonwealth of Australia

Advisory report:

Extradition and Mutual Assistance in Criminal Matters Legislation
Amendment Bill 2011

House of Representatives
Standing Committee Social Policy and Legal Affairs

September 2011
Canberra




© Commonwealth of Australia 2011
ISBN 978-0-642-79561-8 (Printed version)

ISBN 978-0-642-79562-5 (HTML version)



Contents

Membership of the COMMILIEE ......ccveiiiiii s v
TEIMS Of TERIBIENCE ..ottt vii
LiSt Of @DDIEVIALIONS ..o X
LiSt Of rECOMMENUALIONS ...ttt Xi

THE REPORT

1 INFOTUCTION ..ottt 1
Referral and conduct Of the INQUINY .........coviiiiiiiccss e 1
Consultation and development of the Bill..............cccoveeiceicicici e, 2
OULHNE OF tNE Bill ... 3
SCNEAUIE ...ttt 3
SCREAUIE 2 ... bbb 4
SCREAUIE 3. bbb 5
SCNEAUIB 4 ...ttt 5
SCOPE OF thE TEPOIT ... 6

2 Proposed Amendments to the Extradition ACt 1988 ............cccoeeeviiiirninnnnne, 7
Current extradition law and PraCtiCe ... 7
EXUradition from AUSTTANIA .........cvvevririiriceisisiice e 8
Extradition from Australia to New Zealand ............ccceeeiriiiiininniiir s 9
EXUradition t0 AUSITANIA .......c.vveveieiiiccees b 9
Proposed legislative amendments to the Extradition ACt 1988 .............ccccovvvieiviciiennnan, 9
Statutory appeal of extradition AECISIONS............cvvvrirririririrrr e 9

Waiver of extradition ProCEEUINGS ......covviiriireririririris s 10



v

Amendments relating to political OffENCES ... 12
Extradition objection on the grounds of sex and sexual orientation.............c.cccevereneneenns 13
Notice of receipt of eXIradition FEQUEST..........currriiiirieirreee s 13
Consent t0 aCCESSOrY EXIrAdItION .........cvovivivirereieieieee e 15
Amendments relating to extradition to Australia from other countries ............ccccovvieiereriiiennns 16
Prosecution in lieu Of @XIrAdItiON ........ccoviveiieiiiii s 16
Technical amendments relating to NOLCES ... 18
Amendments relating to remand and bail.............cccooriiiiiii s 19
Other minor and technical aMeNAMENTS ........ccveiiiiiii s 21
Other issues raised iN CONSUITALION .........ccccoviiiiiiiniiii s 21
3 Proposed amendments to the Mutual Assistance Act 1987 ...........ccccccceevne. 25
Current mutual assistance [aw and PractiCe ... 25
Proposed legislative amendments to the Mutual Assistance Act 1987..........c.cccccvvvrenen. 26
Grounds for refusing a request for aSSISTANCE. ..........cvrrriiierr s 26
Amendments to the ‘take evideNnCe’ ProVISIONS ...........cevvvvvriiieiisieece e 28

Expand the range of law enforcement tools available for foreign law enforcement purposes ... 30

Extending the proceeds 0f CrMe SCREME .........cciiiiicc s 33
MiISCEIIANEOUS AMENAMENES ... ..ottt ettt ettt et e et et e et et e et e et eeeeeee et eeeeeeneneeneeanes 33
Other iSSUES raiSed iN CONSUITALTION .....cvvieeee ettt e et e et ettt e st et e e nre e e ere e 34
4 COMMITIEE COMMEBNT ... .eeeeeeeeee ettt e et ee e e et e eeeeeeeeneeeeees 39

APPENDICES

Appendix A — LiSt Of SUDMISSIONS.......ccccuririiiiiisicieeeeieissssseee s 43

Appendix B- LiSt Of WItNESSES ........cccvviiiiirieiseeei s 45



Membership of the Committee

Chair Mr Graham Perrett MP
Deputy Chair The Hon Judy Moylan MP

Members Mr Shayne Neumann MP
Ms Michelle Rowland MP
Ms Laura Smyth MP
The Hon Dr Sharman Stone MP
Mr Ross Vasta MP



vi

Committee Secretariat

Secretary Dr Anna Dacre

Research Officer Ms Mei-Lin Wang



Terms of reference

On Thursday 7 July 2011, the Selection Committee asked the Committee to inquire
into and report on the Extradition and Mutual Assistance in Criminal Matters
Legislation Amendment Bill 2011.
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List of abbreviations

AHRC

ALA

CDPP

Crimes Act
Extradition Act

HRLC

JSCOT

LCA

Mutual Assistance Act

the Bill

TI product

Australian Human Rights Commission
Australian Lawyers Alliance

Commonwealth Director of Public Prosecutions
Crimes Act 1914

Extradition Act 1988

Human Rights Law Centre

Joint Standing Committee on Treaties

Law Council of Australia

Mutual Assistance in Criminal Matters Act 1987

Extradition and Mutual Assistance in Criminal
Matters Legislation Amendment Bill 2011

Telecommunications interception product






List of recommendations

Recommendation 1

The Committee recommends that the Extradition and Mutual Assistance
in Criminal Matters Legislation Amendment Bill 2011 be passed by the
House of Representatives.

Recommendation 2

The Committee recommends that the Australian Government give
consideration to removing the presumption against bail which operates
in the Extradition Act 1988 by allowing individuals to be granted bail only
in special circumstances.

Recommendation 3

The Committee recommends that the Attorney-General’s Department be
required to provide in its annual report a record of any substantive
breach of an undertaking given by a foreign country in relation to
extradition or mutual assistance processes.

The Committee also recommends that, should a serious breach of an
undertaking occur, the Minister for Justice or the Attorney-General be
required to immediately report this breach to the Parliament.

Recommendation 4

The Committee recommends that, within three years of its enactment, the
Attorney-General’s Department conduct a review of the operations of the
amendments contained in the Extradition and Mutual Assistance in
Criminal Matters Legislation Amendment Bill 2011.
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