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Executive Summary

This is the preliminary submission of the Northern Land Council (NLC) to the House
of Representatives Standing Committee on Aboriginal and Torres Strait Islander
Affairs’ Inquiry into the Reeves Report on the Aboriginal Land Rights (NT) Act 1976
(the Land Rights Act).

At this stage, the NLC will be providing the Committee with an overview of its
position in relation to the Committee’s terms of reference, and significant matters
relating to the terms of reference.

The preliminary findings of a range of legal, anthropological and economic experts
are included in this submission in summary form.  A further, more detailed
submission with full expert opinions and research appended will be provided in due
course.

The NLC considers that the Reeves Report should be rejected in full because it fails to
substantiate any of its arguments for the radical transformation of the Land Rights Act
it proposes.  The Report could be argued to have four pillars for its new model of land
rights:  legal, anthropological, economic and methodological.  The NLC shows in this
submission that each of those pillars is structurally flawed.  Further, the NLC
considers that Reeves has fundamentally failed in the execution of his task in this
review.  As is shown in this submission, he failed to understand the Land Rights Act;
failed to identify some genuine workability issues relating to the Act; and failed to
come up with reasonable proposals for change.

The Direction of the Reform

The NLC remains committed to progressive reforms to the Land Rights Act.  The
NLC has welcomed the Review and sought to use the process to bring about genuine
improvements in the workability of the Land Rights Act, addressing legitimate
difficulties which may be identified whilst maintaining the underlying principles of
land rights.  The Reeves Review fails to do this.

The NLC rejects the basis of Reeves reforms to the Land Rights Act.  The reforms
proposed in the Report would destroy Aboriginal land rights and risk turning the hard-
won gains of Aboriginal people in the NT into a comparatively worthless commodity.
Without proper and effective Aboriginal control based upon traditional law, it would
be much more likely that the land would be stripped of its ancient sacred and
ceremonial meaning and reduced to its economic value.  This is not land rights.

The Reeves land rights model is based on two key policy shifts:

1. The denial of Aboriginal law and of the traditional landowning rights and interests
of Aboriginal people, leading to the transfer of the rights of traditional Aboriginal
owners as the primary decision-makers about Aboriginal land to other people; and

2. the provision of greater powers to the Northern Territory Government (NTG) to
intervene in the operation of the Land Rights Act, and to act outside of the Act.

The changes to traditional ownership are contrary to accepted anthropological and
legal orthodoxy; they are contrary to both Aboriginal law and Australian law.  The
provision of greater powers to the NTG is unnecessary and counter-productive.
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The inherent flaws in the model stem from a misunderstanding of the Act and how it
works and misrepresentation of the problem, which inevitably leads to erroneous
conclusions.  The Review was established to inquire into the operation of the Land
Rights Act.  The conclusions which Reeves draws from this inquiry fail to accurately
and objectively analyse the criticisms and the report fails to distil and assess the
nature of any perceived or alleged criticisms.

The acquisition and transfer of the current freehold rights which give effect to
traditional rights is not acceptable, nor is it lawful.  The NLC contends that once this
crucial point is understood and rejected, the foundation upon which Reeves’ other
reforms is built will be unsustainable. The abolition of traditional rights, which is
what Reeves proposes, would destroy land rights and it seems unlikely that the
Australian Parliament would seriously consider destroying one of its greatest social
justice achievements since Federation.

Granting increased powers to the NTG is similarly flawed.  The relationship between
the NTG and Aboriginal people is problematic.  However the issues will not be
resolved through statutory prescription, nor should they be resolved by diminishing
Aboriginal rights and increasing the powers of the Northern Territory Government.
The NLC wants to see the relationship improve, but contends that Reeves’ findings in
respect of the extent of the problem are wrong and, in any event, the relationship can
only be improved through negotiation, recognition of rights, and mutual respect.  The
NLC rejects the imposition of increased NTG powers at the expense of Aboriginal
people in the name of “partnership”.

How the Land Rights Act works

Before considering radical changes to the Land Rights Act, it is important to
understand how it actually works.

The Land Rights Act sets up processes and structures to recognise and protect the
traditional rights of Aboriginal people to land.

It does this through the establishment of Land Councils to act as representatives of
Aboriginals with traditional interests in land as well as Aboriginal communities and
groups who live on the land; through the claims regime; and through the requirement
for consent and a fair agreement for any use of or access to Aboriginal land.  Land
Councils must consult with and have regard to the views and interests of all relevant
Aboriginals and Aboriginal communities and groups and cannot approve any
development without the approval of the traditional Aboriginal owners, given as a
group in accordance with traditional decision-making processes.

The Land Rights Act recognises the operation of Aboriginal law and decision-making
processes, and is a statutory mechanism to allow those processes to continue to
operate and to provide an interface, insofar as land is concerned, between Aboriginal
law and Australian law.

Aboriginal law and traditional Aboriginal owners

The radical reform of the Land Rights Act proposed in the Reeves Report is based on
faulty legal and anthropological theory.

The transfer of decision-making and land-owning to the Regional Land Councils is
unconstitutional and contrary to the Racial Discrimination Act.  Reeves fails to
acknowledge of accept that the beneficial owners of Aboriginal land are all those
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Aboriginal with traditional interests in the land (s.4(1)) and that traditional decision-
making processes should apply (s.77A).

Reeves’ arguments for amending the Land Rights Act to take rights and decision-
making powers from traditional Aboriginal owners and give such powers to Regional
Land Councils is based on fundamentally flawed legal and anthropological analysis.

In his arguments about traditional Aboriginal ownership, Reeves has failed to
understand the substance of the Blackburn judgment in the Gove Land Rights Case;
failed to take into account the Australian Constitution’s protection of property rights;
and distorted or misrepresented anthropological data.  His recommendations based on
such flawed analysis must be rejected outright.

Regional Land Councils

The NLC rejects the Reeves model of Regional Land Councils, although it does not
reject a more appropriate regionalisation model which protects traditional Aboriginal
owners’ rights.

The Reeves model is unacceptable for four reasons and invalid:

1. It is contrary to Aboriginal law and Australian statutory, common and
Constitutional law;

2. The decision to create new land councils should be made by Aboriginal people
themselves, not prescribed by an amendment to the Act;

3. The public hearings conducted by Reeves failed to find even a significant
groundswell of support for compulsory fragmentation of the Land Councils;

4. The creation of 16 new, under-resourced and underbudgeted Regional Land
Councils would inevitably lead to inefficiency, a lower standard of services,
uncertainty in commercial dealings, increased administration costs and, possibly,
corruption.

Northern Territory Aboriginal Council (NTAC)

NTAC is a centralised, politically-appointed body which would effectively control the
18 Regional Land Councils by controlling all ABR monies and overseeing
agreements.  It would be, in effect, an arm of government and would have significant
control over activity on previously privately-owned Aboriginal land.

The NLC considers that the combination of the fragmentation of the Northern and
Central Land Councils; the transfer of property rights to Regional Land Councils; and
the centralisation of money and strategic powers under NTAC constitute an
unacceptable attack on Aboriginal rights.  Legal advice demonstrates that it is
unconstitutional.

ABR and Royalty Associations

The management of the ABR by the centralised, politically-appointed NTAC is
unacceptable, as is the prescription of purposes for which ABR monies can be used.
The Reeves proposal would result in the substitution of the ABR compensatory
monies for government services.
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The abandonment of the distribution formula is similarly opposed; Reeves presents no
valid arguments to support his recommendations, and has badly misrepresented the
financial data.

The acquisition of the assets of Royalty Associations by NTAC and the RLCs, and the
payment of all future monies from Aboriginal land to NTAC or RLCs would clearly
be an acquisition of property requiring just terms compensation under the Australian
constitution.  Reeves has misunderstood the complexities of the nature of monies paid
into and out of the ABR, and the monies resulting from activity on Aboriginal land,
and as a result has made recommendations about private monies which would clearly
make invalid law.

The NLC proposes a simple amendment to the Land Rights Act to ensure greater
accountability of Royalty Associations without compromising their property rights or
decision-making.  Amending section 35A so that Land Councils can enter into
contracts or agreements with Royalty Associations and requiring the availability of
financial records to the Land Councils would ensure both accountability to the
Aboriginal population and the continued autonomy of the associations.

Mining

Reeves’ proposals regarding the mining and exploration provisions of the Land Rights
Act are based on the unworkable and unacceptable decision-making model on which
it is based.

Under this model, decisions over whether mining or exploration proceeds will be
made by the Regional Land Council which is under no obligation to act on the
instructions of the traditional Aboriginal owners.  This is in direct contrast to the
current model where Land Councils are required to ensure that that traditional
Aboriginal owners have been properly consulted and have given or withheld their
informed consent as a group.

The Reeves mining model is thus fundamentally flawed.

Permits

The right to control entry is an essential feature of Aboriginal law.  It is not, as Reeves
suggests, a hangover from the days of Aboriginal reserves.  Aboriginal people told the
public hearings on the review that they wanted the permits system to be stronger, not
weaker.

Replacing the permits system with the NT Trespass Act would be unworkable and a
gross infringement of Aboriginal law and the Aboriginal right to control their land.

NT Laws

The changes proposed by the Reeves Report to the application of NT laws on
Aboriginal land are unnecessary and counter-productive.  There is no evidence that
any significant issues have arisen as a result of the current regime:  the NT has not
been refused access to land for public purposes and  there has been no problem in
enforcing necessary and appropriate criminal and other laws on Aboriginal land.
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In relation to sacred sites, the proposed amendments to the Commonwealth Heritage
Act 1984 make it even more important that Land Councils retain their role in
protecting and managing sacred sites as it is highly possible that the safety net
previously provided by the Commonwealth legislation will be removed, and that the
NT Act may be downgraded as well.

Methodology and Processes

The methodology and processes followed by Mr Reeves in reviewing the Land Rights
Act in 1997/98 were inappropriate and have led to a large number of errors,
inaccuracies and flawed findings.  Reeves did not give Aboriginal communities
adequate time to respond to his Issues Paper; he allowed some (mostly non-
Aboriginal) respondents to have lengthy extensions on the deadline for submissions;
he failed to translate the oral testimony given to him in Aboriginal languages; and he
inconsistently applied confidentiality provisions.

The Reeves Report is full of non sequiturs, flawed logic and inadequate reasoning.
He dismisses the views of the majority of people as somehow tainted by connection
with the Land Councils, yet accepts apparently on face value the claims of small
groups of people whom he knows to be the proteges of the NTG.  Legal,
anthropological and economic knowledge is used inaccurately.  He provides lists of
issues then fails to make any logical judgement about them on some occasions; on
others, without evidence or argument, he simply presents his personal opinion.

The NLC contends that the quality of the document, and the lack of due process in its
preparation and research, means that it should not be the basis for decision on this
major public policy issue.
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1.  The Direction of the Reform

The NLC remains committed to progressive reforms to the Land Rights Act.  The
NLC has welcomed the Review and sought to use the process to bring about genuine
improvements in the workability of the Act, addressing legitimate difficulties which
may exist while maintaining the underlying principles of Land Rights.  The Reeves
Review fails to do this.

Reeves acknowledges that his proposed reforms are “substantial and far-reaching
changes” to the Land Rights Act (p.ii).  In fact, the amendments recommended by
Reeves are so substantial as to change the entire basis of land rights in the Northern
Territory and destroy the essence of Aboriginal tradition on which land rights are
based.

The Reeves land rights model is based on two key policy shifts:

3. The denial of Aboriginal law and of the traditional landowning rights of
Aboriginal people, leading to the transfer of the rights of traditional Aboriginal
owners as the primary decision-makers about Aboriginal land to other people; and

4. the provision of greater powers to the Northern Territory Government (NTG) to
intervene in the operation of the Land Rights Act, and to act outside of the Act.

These two points are the basis for his radical rewrite of land rights which results in:

• A centralised, politically-appointed Aboriginal council (NTAC) which oversees
the management of Aboriginal land directly or via Regional Land Councils;

• Prescription in the Land Rights Act of purposes to which money from Aboriginal
land uses can be spent.  The identified purposes “health, housing, education and
ceremonies” indicate that the substitution of Aboriginal monies for government
funds is contemplated;

• centralised management and distribution of monies from Aboriginal land through
NTAC;

• disempowerment of traditional Aboriginal owners, and the transfer of their
traditional authority to politically-controlled Regional Land Councils;

• considerable increases in the powers of the Northern Territory Government over
Aboriginal land, including compulsory acquisition; involvement in appointments
to NTAC and Regional Land Councils; delegated powers from Federal Minister;
presumption of applicability of all NT laws and imposition of certain laws
regardless of consistency with Aboriginal law;

• significant erosion of the private status of Aboriginal freehold through the
abolition of the permits system and the normalisation of large Aboriginal
population centres;
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• change to the purposes of the Land Rights Act so that it is no longer an Act to
benefit Aboriginal people but to benefit an undefined “people of the Northern
Territory”.

It is completely inaccurate to describe the Reeves model as “regionalisation” or “self-
determination”.  The two key elements in the model are the transfer of powers away
from traditional Aboriginal owners, and the transfer of control of funds and
administration to a centralised, politically-appointed  body.

2.  How the Land Rights Act works -

The ungainly bulk of the Reeves Report suggests that the Land Rights Act itself is in
bad shape.  In fact, the unnecessarily huge Reeves Report is largely made up of
selections from a range of submissions and speakers expressing views on subjects
about which Reeves coyly refuses to conclude1.  In terms of identifying major
problems with the Land Rights Act as it currently stands, Reeves is unable to come up
with anything conclusive.

The most disappointing aspect of the Reeves Report is that the opportunity for
constructive and necessary change to the Land Rights Act has been lost.  The second
disappointment is that throughout the Report, Reeves demonstrates a major lack of
understanding of how the Land Rights Act actually operates, and significantly
misrepresents its processes before making recommendations which are not supported
by any rigorous testing of argument or information. To overcome these flaws, it
seems necessary to reiterate in simple terms the way the Land Rights Act actually
operates.

2.1  How does it work?

At the core of the Land Rights Act is the recognition that there are Aboriginal people
who, through Aboriginal law, have rights to land.

Justice Woodward (1974: 10–11)enunciated some of the main principles for the Act
as follows:

1. Any scheme for the recognition of Aboriginal rights to land must be sufficiently
flexible to allow for changing ideas and changing needs amongst Aboriginal
people over a period of years;

2. Cash compensation in the pockets of this generation is no answer to the legitimate
land claims of a people with a distinct past who want to maintain their separate
identify in the future;

3. There is little point recognising Aboriginal claims to land unless the Aboriginal
people concerned are also provided with the necessary funds to make use of that
land in any sensible way they wish.

                                                
1  The 1000 page Reeves Report contrasts starkly with the slimline Toohey Report of
1984, which despite its economical 143 pages demonstrates a much deeper
understanding of the Land Rights Act.
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4. It is important that Aboriginal communities should have as much autonomy as
possible in running their own affairs.

5. Aborigines should be free to follow their own traditional methods of decision-
making;

6. Aborigines should be free to choose their own manner of living.

In accordance with these principles, the Act sets up a process (in part II) where those
rights to unalienated crown land can be recognised through the claims process.
Claiming land is based on establishing before the Land Commissioner that there are
Aboriginal people with such traditional rights.

When land is granted to Aboriginal people, via the claims process or by a schedule to
the Act, the title of the land is communal inalienable freehold, held by a Land Trust
on behalf of the traditional Aboriginal owners.  The Land Trust is not a decision-
making body, and all decisions about the use and management of the land are only
executed by the Land Trust on instructions from the Land Council, which acts on the
instructions of the traditional Aboriginal owners.

Land Councils are established under part III of the Act to administer the Act and act
as the legal representatives of the traditional land owners.  A Land Councils is strictly
bound by the Act not to deal with any land without the consent of the traditional
Aboriginal owners.  The Act sets up mechanisms whereby leases, licenses and
agreements can be entered into to give access to Aboriginal land with the consent of
the group of traditional land owners for the relevant area, and part IV establishes a
particular process of mining exploration agreements, which again requires that the
Land Council act only on the instructions of the traditional Aboriginal owners as a
group.  The Act also gives Land Councils, on behalf of traditional Aboriginal owners,
a role in the protection of sacred sites and the management of roads.  It gives the Land
Councils very broad functions in relation to protecting the interests and expressing the
wishes of Aboriginal people2.

The Act also establishes a financial regime which gives the Land Councils,
Aboriginal people affected by mining, and the broader Aboriginal population, a share
of royalties3 raised through mining activity on Aboriginal land.

The foregoing does not by any means convey the complexity of the legislation or its
detail.  However the important thing to be demonstrated is the absolute centrality of
Aboriginal law and Aboriginal decision-making to the core of the Act.

                                                
2  See section 23 of the Land Rights Act.  Judicial decisions have determined that
these function are to be interpreted broadly because of the beneficial intent of the
Land Rights Act.
3   In fact, “mining royalties equivalents” are paid as the mining royalties themselves,
except for uranium royalties, are paid to the NT Government, while the
Commonwealth Govt pays an equivalent amount into the Aboriginal Benefits
Reserve, see section 63 (2) of the Land Rights Act.
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3.  Traditional owners and Aboriginal law under the Land Rights Act

3.1  The current model

The current Land Rights Act is based on the recommendations of the Woodward
Reports, which had a clear intention of recognising and protecting traditional
Aboriginal interests in land and granting land based on those interests.  The schema
behind the Woodward recommendations can be summarised as follows:

First, Woodward sought to encapsulate and translate into the legislation Indigenous
concepts of consultation, authority and decision-making operative in traditional land
tenure systems;

Second, the legislation was to reflect the Indigenous emphasis on their relationship to
land as a spiritual connection;

Third, Woodward saw the importance of defining a key social unit as traditional
landholders, while acknowledging the existence of other traditional rights and the
capacity to include members wider than the patrician;

Woodward foresaw that change would impact on the mechanisms for the delivery of
land rights (Woodward 1974:9) but this was not to be interpreted out of context, or in
isolation from the other main principles he saw as integral to the development of the
Act (Woodward 1974:  8-10).  Similarly, he was aware of differences between
Aboriginal groups and the need for sufficient flexibility to accommodate those
differences.  One way of handling the latter was through the establishment of initially
two Land Councils dealing with broadly different geographical and cultural areas.

Finally, Woodward foreshadowed the need for flexibility in any formalised system of
recognition of land rights.  He alluded to changes in surrounding circumstances, such
as in relation to local commercial and economic opportunities.  He did not expect
Aboriginal tradition to be static.

A central feature of the Land Rights Act is its function to protect non-Aboriginal
interests:  mining interests, freehold land, towns, and other interests are protected
from claim and from the processes of the Land Rights Act4.

Woodward intended the Act to establish legal constructs which were congruent with
the ethnographic reality of contemporary Aboriginal land practices.  Woodward
remarked:  “Aborigines have waited many years for some practical recognition of
their title to land.”  (Woodward 1973:2).

Most of the radical changes to the Land Rights Act contemplated by the Reeves
Report are based on a rejection by Reeves of the concept and definition of “traditional
Aboriginal owners” which has been the linchpin of the Act since 1976.

                                                
4   Neate, G.,  Aboriginal Land Rights Law in the Northern Territory, Alternative
Publishing Cooperate Limited, Sydney 1989 p. 14
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The great strength of the Land Rights Act currently is expressed in a few key phrases
in the Act.  Section 77A sets out the concept of “consent” which applies to any use of
Aboriginal land as a decision made in accordance with the process of the Aboriginal
tradition of those traditional Aboriginal owners.  The Act does not say how that
decision should be made:  it leaves a space for Aboriginal law to operate in
accordance with the tradition of the relevant group.

3.2  The Reeves model

A stark contrast is provided by the Reeves Report.  Reeves proposes a provision for
decision-making and consent which gives enormous discretionary power to the
Regional Land Council at the expense of the traditional Aboriginal owners:

.. a Regional Land Council shall have regard to the best interests of the Aboriginal
people of its region and shall consult with, and if necessary, obtain the consent of,
those Aboriginal people whom it believes, in the particular circumstances, if it
required to, in accordance with Aboriginal tradition.  (Reeves, 1998: 210)

Land Councils, under the current Act, do not have these powers, and cannot act
without the consent of traditional Aboriginal owners, given in accordance with
Aboriginal tradition.(s. 23(3))  The essential link with Aboriginal tradition will be lost
in the Reeves model through a combination of factors.  First, the severing of the
essential nexus between the Land Council and the traditional Aboriginal owners in
giving consent for land use, and its replacement with a discretionary power, removes
the ancient property rights of traditional Aboriginal owners.  Second, the Regional
Land Councils, like the current Land Councils, can be comprised of both traditional
land owners and residents on Aboriginal land.  However, with the removal of the
mandatory consultation with traditional Aboriginal owners, powers over land will
quite possibly be in the hands of people who have no traditional affiliation to the
country, and who are not acting on the instructions of the traditional owners.  Lastly,
NTAC – an appointed body – has over-arching powers over the Regional Land
Councils.

In Reeves’ model, the Regional Land Council is under the “strategic oversight” or
“strategic supervision” (p. 608) of the Northern Territory Aboriginal Council, a body
appointed by the Minister for Aboriginal and Torres Strait Islander Affairs and the
Chief Minister of the Northern Territory (p. 616).

3.3  Critique of the Reeves model – legal issues

Despite Mabo and the other native title cases and despite the evidence before his eyes
in the Northern Territory, Mr Reeves explicitly agreed with Justice Blackburn’s
finding that there are “no corporate land-owning groups in Aboriginal tradition” (p.
202) and hence no traditional or native title rights to land.  However in an important
sense he misunderstood Blackburn’s finding.  Blackburn in fact found that the Yolgnu
people’s traditional laws and customs were recognisable as a “system of law”:

The evidence shows a subtle and elaborate system highly adapted to the country in
which the people led their lives, which provided a stable order of society and was
remarkably free from the vagaries of personal whim and influence.  If ever a system
could be called “a government of laws, and not of men,” it is shown in the evidence
before me.”  Milirrpum v Nabalco ALR 65 at 171 per Blackburn J.
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Reeves has misrepresented Blackburn’s decision, misrepresented current Australian
law which clearly recognises native title, and misrepresents the state of
anthropological authority on the issue of traditional ownership.

The NLC has obtained legal advice that the proposed changes to the ownership of and
decision-making over Aboriginal land are unconstitutional because they would
amount to an acquisition of property, which is only allowed under the Australian
Constitution if just terms compensation is made.  Reeves’ model makes no mention of
the payment of compensation, and the issue of compensation is almost imponderable
given that the rights to land which are being acquired are based on 60 000 years of
ownership.

The Reeves model proposes a number of major changes to the rights of traditional
Aboriginal owners. The NLC’s legal advice is that the Regional Land Councils model
proposed by Reeves if translated into amendments of the Land Rights Act would be
subject both to the Racial Discrimination Act 1976 and to section 51(xxxi) (acqusition
of property) of the Australian Constitution, and would be found to be invalid.

Reeves recommends (pp.597, 601) that Regional Land Councils should hold
Aboriginal land in trust “for the benefit of all Aboriginal people who are entitled by
tradition to use or occupy that land.”  This would result in the transfer of rights from
the current Land Trusts to the new Regional Land Councils.

What Reeves does not appear to have considered is that the Land Trusts are bodies
corporate who hold land and exercise power under the Act as the owner.  In essence, a
Land Trust is owner of an estate in fee simple.  The transfer of the property rights
from a Land Trust to a Regional Land Council would amount to an acquisition of
property which would require the provision of just terms.  Bearing in mind that
Reeves also recommends changed decision-making arrangements and changes to the
class of persons for whose benefit the land is held (p. 597) it cannot be said that the
quantum of ‘just terms’ would be negligible.

3.4  Critique of the Reeves model – anthropological issues

Dr Howard Morphy of the Australian National University, Canberra, has provided the
NLC with a detailed critique of the anthropological arguments put forward by
Reeves.  The paper is provided at Appendix 3.  The following is a summary and
abridgement of some aspects of his paper.

The use made of anthropological evidence in the Reeves report can be criticsed on
two main grounds:

1. it does not reflect current understandings of Aboriginal land ownership; and

2. the recommendations contained in the report do not flow logically from the
analysis of the anthropological evidence.

The report frequently cites the work of anthropologists out of context and draws
conclusions that are the opposite of those intended by the writers.  He has also
misrepresented the anthropological basis of the Land Rights Act.  Reeves’ implication
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that the patrilocal-patrilineal corporate group underlies the definition of Traditional
Owner under the Act is quite wrong.

Research undertaken since the Gove case has greatly enlarged understanding of
Aboriginal systems of land and in particular it has demonstrated the articulation of the
relationship between land ownership and the use of rights entailed by that ownership.

While the issues that Reeves draws attention to, such as the intersecting nature of
rights in land, the existence of complementary and secondary rights in land, and the
fact that systems of land ownership operate in the context of regional systems are
important factors to take into account, it must be recognised that the regional
extension of relationships between people and a given area of land are contextually
defined with reference to the more local groups.  Ultimately these connections extend
across Australia.

The existing Land Rights Act allows for this complexity both in the claims procedures
and in the operation of the existing land councils.

The Reeves Report begins with an analysis of the early anthropological writings of
Fison and Howitt and subsequently Radcliffe-Brown in an attempt to show
continuities between the early definitions and the subsequent group-based definition
of traditional owner under the Land Rights Act.  However, Reeves does not appear to
be aware that the early work was not based on detailed first-hand evidence, and that
detailed enthnographic studies of the relationship of people to land did not begin in
earnest until the 1960s.

Three central themes in the literature which has emerged since the 1960s are relevant
to the Reeves Report:

1. the nature of Aboriginal group organisation;

2. the relationship between land ownership and land use;

3. the issue of scale.

The findings of leading anthropologists on these three issues can be summarised as
follows.

3.4.1  The nature of Aboriginal group organisation

Early anthropological theory assumed land ownership by a patrilineal group of kin
(Fison & Howitt 1888; Radcliffe-Brown 1930) but later work questioned the notion of
a rigid structure (Lee & De Vore 1968).  Hiatt (1962, 1965) and Meggitt (1962)
argued for more flexible models and were an important stage in the development of a
more sophisticated analysis of the relationships between Aboriginal people and their
land.  However, contrary to Reeves’ assertions (p. 136-139) they provided no
convincing evidence to replace the notion of a band with a community level of
organisation.

Professor Stanner (1965) distinguished between two types of group:  the clan, a
descent group which owned areas of land which he referred to as their estate; and the
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band which was the group of people who hunted and gathered together and occupied
what he called a “range”.  Stanner also introduced a further level of regional
organisation of interacting clans and bands operating within a regional framework.

Stanner’s model was the basis of the evidence presented to Blackburn in the Gove
Land Rights case, and Reeves places considerable emphasis on Blackburn’s rejection
of this approach.  However, as Nancy Williams has shown (1986), Blackburn’s
decision was based partly on the fact that he failed to gain a clear understanding of the
relationship between Yolgnu land ownership and land use and partly because the
relationship presented did not accord with his conception of a proprietary relationship.

3.4.2  The relationship between land ownership and land use

In the decades since the Gove Land Rights case it has been increasingly recognised,
including through the Land Rights Act, that unlike non-Aboriginal systems of
property (on which Blackburn based his expectations), Aboriginal systems of land
ownership do not focus on exclusive use of land but rather on ownership of the land
itself and the sacred property associated with the land.  Sacred property is directly
linked to the management of land since it gives the owning group the right to exclude
people from it and provides them with a body of inherited knowledge of land
management.  There is a strong relationship between land ownership and both short
term and long term use of the land.

Peterson’s work (1972, 1974, 1975, 1986) has been particularly important in
establishing the nature of land ownership.  Contrary to Reeves (p. 147) he shows that
there is a direct though complex relationship between spiritually defined social units
and land-using units.

Reeves misuses Peterson’s work extensively in building up the case for his
amorphous regional model.  He draws on Peterson’s work about the influence of
ecological factors to support his regional model (p.142) in a way which is completely
contrary to Peterson’s widely-published findings.  Reeves also attempts to argue that
Peterson’s acknowledgment of the role of regional politics in the ownership of clan
estates is proof that clan estates are not land-owning groups.  In fact, as Williams
(1986:9) pointed out:  “disputes over land .. cannot be explained except in terms of
the rights that are claimed and contested.”

Reeves also grossly distorts the anthropological understandings of secondary,
subsidiary and complementary rights to land in an attempt to suggest that land
ownership cannot be ascribed.  This distortion appears wilful as all leading
anthropologists, and Woodward himself (1974:16), acknowledge and account for the
important “manager” role played by the mother’s clan in ceremony and
responsibilities for land management.  The existence of such rights and roles is central
to the land tenure system and it is ridiculous to suggest, as Reeves appears to, that
they call into question the nature of land ownership.

3.4.3  The issue of scale

Reeves attempts to use the complex nature of systems of local and supra-local
organisation to undermine the status of local descent groups or clans as a component
of the system, and to emphasise other levels of organisation such as the community or
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the region.  He misrepresents (because it does not suit his model) Sutton’s finding that
members of wider regional groups have an underlying or residual interest in all the
smaller estates of the region, “somewhat in the same sense that the Australian State
has an underlying interest in all Australian lands” (1995:8).  Reeves misuses Sutton’s
concept to attempt to disprove the role of local descent groups, whereas Sutton is
clearly identifying the crucial role of the local group in constituting the larger group.

It is quite wrong to suggest, as Reeves appears to, that the wider regional body is itself
the land-owning group.  It is, rather, an abstract conceptualisation of what allows land
ownership to operate.  The structure of Aboriginal society and its articulation at
different levels of social organisation can be extended out infinitely to cover a large
region.  However, the land-owning unit is clearly much more narrowly identified at
the local level, with the range of clearly identified primary and secondary interests
through a local descent group.

3.5  Who holds regional power?

It should also be pointed out that Reeves’ notion of the “region” as expressed in his
proposed amendments to the Land Rights Act has no relationship to the kinds of
regional organisation identified by anthropologists as existing in Aboriginal society.
Reeves proposes that a regional group make decisions over land to which they may
have not spiritual, cultural or economic connection at any level without reference to
the primary land owners.  The membership of the Regional Land Council Reeves
proposes is not required to take Aboriginal law or decision-making into account, and
is not selected on the basis of direct or even indirect relationships to land.  It is simply
an administrative unit based on non-Aboriginal notions of “democracy” without
reference to Aboriginal law.

As Peter Sutton has pointed out in his submission to the HORSCATSIA, the
fragmentation of the Northern and Central Land Councils into the 16 smaller councils
would lead to “serious conflict” within Aboriginal communities.(Sutton 1999: 6)
Sutton makes the point that the effects of colonisation have meant that the residents
on Aboriginal land now comprise several different groups of people:  the traditional
Aboriginal owners; people with some traditional affiliations; or residents with no
affiliations.

Sutton points out:

it is widely documented in the NT that people often have key customary
responsibilities for sites and lands in two, sometimes several, different areas separated
by some distance.  No amount of adjustment of RLC boundaries could overcome all
such cases.  Where these sets of countries fall into different RLC areas, the present
proposal would require that the people responsible for them relinquish all but one set
of traditional responsibilities relating to decision-making.  (p.7)

A further damaging problem would arise from this system:

The possibility, under the proposed scheme, that long-term Aboriginal immigrant
residents from Townsville, say, could be members of an RLC, while some of those
actually responsible for the RLC’s lands under Aboriginal Law were excluded in the
ways mentioned above, is one that could cause great bitterness and conflict.  Such
tensions would be exacerbated over time by chain-migration based on economic
opportunity.  RLC areas which yielded substantial royalties for RLC members could
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easily become targets for such migrations, not only by small numbers of people from
remote and unconnected places such as Townsville and Adelaide but, with much
more dire consequences, larger numbers of people from nearby areas.  (p.7)

In the final analysis, Reeves spends an inordinate amount of space developing an
argument about “regional” or “community” groupings by distorting leading
anthropologists’ work to then argue for a decision-making body which bears no
resemblance to any kind of Aboriginal structure or relationship but is an arm of non-
Aboriginal government.  Traditional Aboriginal rights would be transferred to this
body which can make decisions without reference to Aboriginal law or ownership
rights.  The inevitable result of this proposal is conflict and confusion.

4.  Regional Land Councils

The Reeves Report proposes that 18 Regional Land Councils should be established,
with 16 of them replacing the existing Central and Northern Land Councils.  This
submission has already discussed in detail why the Reeves proposal that Regional
Land Councils become the legal land owners and primary decision-makers over
Aboriginal land is unacceptable.  The statutory creation of 16 new land councils is
also unworkable and unacceptable for three further reasons:

The decision to create new land councils should be made by Aboriginal people
themselves, not prescribed by an amendment to the Act;

The public hearings conducted by Reeves failed to find even a significant minority
supporting the compulsory fragmentation of the Land Councils;

The creation of 16 new, underbudgeted Regional Land Councils would inevitably lead
to inefficiency, a lower standard of services, uncertainty in commercial dealings and
possibly corruption.

Little discussion is necessary about the principle of Aboriginal people deciding for
themselves how they want their land councils to be structured.  Any serious
consideration of the issue must start from the basis that Aboriginal people have the
right to decide on the nature of their own organisations.  The Reeves model does not
give Aboriginal people this choice, and should be rejected on this basis.

It is also clear that in the course of the Review public hearings, Reeves did not find a
significant number of Aboriginal people who wanted to change the existing system.
The transcripts and submissions to the Review are testament to the overwhelming
majority of Aboriginal people’s desire for the Northern and Central Land Councils to
continue to represent them.  This is even clear in Reeves Report, although Reeves
attempts to cast doubt on the motivation of the majority of his witnesses.

Since the Central and Northern Land Council were gazetted in 1977, two further Land
Councils have been established under the processes of s. 21(3) of the Land Rights
Act.  There has been discussion and debate over the last twenty years about further
splintering the Northern and Central Land Councils into smaller local or regional
bodies, with a number of requests being made under s.21(3) to the Minister to
investigate the need for, and appropriateness of, a new Land Council.

Woodward, in his first report, described the disadvantages of smaller Land Council
regions as:
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a) the extreme difficulty in drawing satisfactory dividing lines between
communities when tribal groups are divided between several different
communities, and

b) the difficulty of providing adequate independent advice and support for a
number of regions at the same time.  (Woodward, First Report, para 262, p. 41.)

The land rights regime in New South Wales is an example of the problems  that can
arise with fragmented Land Councils.  Established under the Aboriginal Land Rights
Act 1983 there is a three tier system of Land Councils, with local and regional
Aboriginal Land Councils presided over by an umbrella administrative body - a state
Aboriginal Land Council.  There  are thirteen (13) regional councils and one hundred
and seventeen (117) local Aboriginal Land Councils.

Powerful families and individuals centralised power and resources under the regional
councils.  The subsequent problems of inequitable representation and alleged
corruption resulted in the Greiner Government amending the powers of the Regional
Aboriginal Land Councils which have now become merely advisory bodies.  There
have also been allegations of corruption amongst a number of the Local Aboriginal
Land Councils (the Independent Commission Against Corruption is presently
investigating allegations of corruption).  Many of these local councils are under
resourced, and in effectual.

The 1990 amendments centralised more power with the State Land Council (New
South Wales Aboriginal Land Council). New South Wales Governments have
encouraged it  to take  on a much stronger and directive presence with regard to local
Land Councils. The reformed NSW Aboriginal Land Council structure and the
strengthened administrative arrangements facilitate a more cohesive and effective
leadership.

The experience in recent years with Native Title Representative Bodies has provided
further evidence for the efficacy and efficiency of larger regional bodies.  The
proposed government amendments to the Representative Bodies provisions of the
Native Title Act 1993 are partly to effect a rationalisation of the many small bodies
into larger, more efficient, professional, and cost effective bodies.

The most recent application for a new Land Council in the NLC region dealt with by
the Minister for Aboriginal and Torres Strait Islander Affairs was the application from
Aboriginal people in the North East Arnhem region for a North East Arnhem Ringgitj
Land Council.  The Minister commissioned a report on the proposal from Dr David
Martin.  As discussed above, Martin argued against the formation of separate smaller
Land Councils. Recognising however, the growing desire for local decision-making,
he recommended the formation of regional committees or regional councils of the full
council of the NLC.  He also recommended that:

the Minister should institute a policy review to consider whether separate
Land Councils as envisaged in s.21(3) would be able to effectively undertake
the core functions of Land Councils to:

• consult with and obtain the informed consent of traditional
owners of lands within their areas regarding development
proposals for those lands; and
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• act as the bodies through which mining companies and others
who have development proposals for Aboriginal lands can
negotiate for approval to undertake them.  (Martin 1995: 84)

The NLC concurs with Martin’s implied finding that small Land Councils, with
limited resources and expertise, would not be able to carry out these functions
effectively.  It is of further concern, as discussed in detail elsewhere in this
submission, that under the Reeves model obtaining the consent of traditional
Aboriginal owners is at the discretion of the Regional Land Council.  Given the
foregoing evidence and research, the capacity of such bodies to use that discretion
appropriately must be questioned.

The Reeves model of small Regional Land Councils operating on budgets of $400
000 per year under the “strategic supervision” of NTAC is not a serious attempt to
provide regional autonomy.  If anything, the result of the Reeves model is
centralisation of power and resources with NTAC, with weak and fragmented
Regional Land Councils unable to perform efficiently or professionally.

5.  NTAC

Under the Reeves model, NTAC is a centralised, politically-appointed body which
would effectively control the 18 Regional Land Councils by controlling all ABR
monies and overseeing agreements.  It would be, in effect, an arm of government and
would have significant control over activity on previously privately-owned Aboriginal
land.

Reeves proposes that the members of NTAC would be “appointed jointly by the
Commonwealth Minister and the Chief Minister of the Northern Territory from a list
of nominations of Aboriginal Territorians by Aboriginal Territorians… In due course,
Government appointment of the members of the Council should be replaced by their
election by Aboriginal Territorians … once the land claims process has been ,
completed, the boundaries of the RLCs have been settled, and a further review of the
Act has been undertaken.”(p. 616)  It would seem reasonable to assume that election
would not replace political appointment for at least a decade.

Resources and power are centralised under NTAC far more than under the current
Land Council structure.  Administering the ABR and making all distributions, funding
the RLCs; maintaining “strategic oversight” over the RLCs; housing and supporting
the proposed Congress of Regional Land Councils; and acting as the sole native title
representative body for the NT (and all the other functions listed on pp 616-617)
would give NTAC a broad power base and enormous resources.  As the positions
would be politically appointed for the foreseeable future, in effect power and
resources which currently are disbursed among Aboriginal people by virtue of their
traditional rights would be centralised and government-controlled.

The Reeves Report is at its most creative in the chapter on NTAC, and it must be
assumed that proposals such as those on pp 613 – 614, which would pay into NTAC
all NTG Aboriginal monies and ATSIC’s budget creating a fund of over $700 million,
are not seriously intended.  It seems unlikely that such substantial changes in public
policy and financial arrangements could be made on the basis of less than a two pages
of reasoning.  It should also be pointed out that the proposal that NTAC act as the sole
native title representative body would be contrary to the Native Title Act (as
amended) because NTAC would be an appointed not representative body.



20

6.  ABR and Royalty Associations

As outlined in section 5, the NLC is opposed to the ABR being taken over by the
proposed politically-appointed body, NTAC and rejects Reeves’ recommendation that
prescribed purposes for ABR and royalties monies should be in the Act.  The
recommendation that the 40/30/30 formula for distributions from ABR should be
abandoned is not based on any valid arguments.

The NLC also rejects as unlawful and discriminatory the Reeves suggestion that all
monies from Aboriginal land should be paid either to NTAC or Regional Land
Councils, and that NTAC will resume the assets and liabilities of existing royalty
associations.  Like so many of Mr Reeves’ recommendations, this would in fact be
unconstitutional and invalid.

6.1  The Aboriginal Benefits Reserve (ABR)

Under the Reeves model, the ABR would be transferred to the control of NTAC and
the distributions significantly changed.  The NLC’s legal advice is that the proposed
changes would be invalid, and further argues that they are unacceptable because of the
lack of Aboriginal autonomy in decision-making.

6.1.1  Historical background

Reeves’ discussion of the mining royalty equivalent regime begins with an historical
perspective to the current arrangements (pp312-16).  This historical overview is
curious.  It cites in some detail the structural administrative arrangements of the
ABR’s predecessors, but completely neglects the social and political contexts that
gave them life.  By ignoring this history, Reeves frees his analysis from its burdens.
These contexts are crucial, because they frame the contemporary debate over the
extent to which these monies are distributed for compensatory purposes.

Altman’s (1983) historical research attests that institutional arrangements for the
payment of compensatory mining royalty equivalents grew alongside the struggle for
land rights.  In 1952, an amendment to the Northern Territory Administration Act
provided for the formation of the ABTF as a body to receive the payment of statutory
royalties received for mining on Aboriginal lands.  Although the Government never
“clarified whether royalties were a form of compensation or a source of economic rent
[to Aborigines whose land had been used for mining]” (Altman 1983, 7), the struggle
of Yolgnu on the Gove Peninsula brought into focus the need for an explicitly
compensatory regime.

In 1963, Yolgnu delivered the bark petition to the House of Representatives, asserting
their rights over their traditional lands.  The House of Representatives Select
Committee on Grievances of Yirrkala Aborigines, formed in response to the bark
petition, recommended compensatory payments be made to Yolgnu, for “any loss of
traditional occupancy” (Altman 1983, p17).  Despite this recommendation,
compensatory payments were not included in the 1968 Gove Agreement between the
mining company (NABALCO) and the Commonwealth.  In response, Yolgnu took
various actions and, after considerable pressure being placed on Government, Federal
Cabinet agreed in 1971 to pay Yirrkala Aborigines a direct special royalty “to
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compensate them for enormous disturbance caused to their lives by the construction
of the mine” (ATSIC sub., p25).

This was the structure in existence when Woodward visited Yirrkala in 1973.
Evidently, the claims for just compensation made by Yolgnu could not be divorced
from their wider aspirations for land rights.  No doubt, this relationship informed
Woodward’s thinking that mining royalty equivalent payments are considered most
appropriately as a form of compensation:

I think it important that any such payments should go to the relevant community or
communities which would be affected by the exploration activities, and not to
individual landowners.  Provided the moneys are to be spent on community purposes
they appear in their true light as compensation for disturbance and not as an
inducement (Woodward 1974, para 589).

Moreover, as Woodward also makes plain, the receipt of mineral royalty equivalent
payments would be expected to fulfil simultaneously a number of compensatory
functions (Woodward 1974, paras 602-19).  Woodward’s strong support for the Land
Councils being funded via the ABTA (“I also see great merit in the Land Councils
having a substantial source of income not dependent on government approval”:
Woodward 1974, par 608) must be understood in these terms.  From Woodward’s
perspective, the Land Councils’ responsibilities to represent traditional owners in
pursuing land claims and to administer other aspects of the Land Rights Act were best
financed via a process that: (i) de-linked these objectives from the budgetary cycle;
and (ii) linked them to an overall regime of monetary compensation for activities
taking place on Aboriginal lands.

6.1.2  Distributions from ABR

As is well-known, Woodward recommended a three-way distribution of funds from
the Reserve to Land Councils (s. 64(1):  40%); areas affected (s. 64(3):  30%); and the
general Aboriginal population (s. 64(4):  30%).  This was later modified to create
discretionary options in the distribution of the second 30%, including the option of
distributing further monies to Land Councils if necessary for their administrative costs
(s. 64(7)).

Reeves places great emphasis on the historical fact that ABR distributions have
deviated from the 40:30:30 split recommended by Woodward.  He notes that since
1978-79, the distribution of ABR monies has been: 52.5% to Land Councils; 30% to
Royalty Associations; and, 17.5% in grants to Aboriginal people and for ABR
administration costs (p. 324).  This deviation has occurred because of Land Councils’
needs for 64(7) payments to supplement their income under 64(1) of the Land Rights
Act.

Reeves implies that the fact that the two major Land Councils have received s64(7)
monies (the discretionary funds) indicates a level of inefficiency.  However, this
implication ignores two important issues.  Firstly, the allocation of s64(7) funds must
be approved by the Minister.  In order for such approval to be received, Land
Councils must comply with the procedures outlined in the Financial Management
Strategy (which has operated since the 93/94 financial year).  The resulting draft
estimates developed by the Land Councils are then reviewed by an independent
consultant and ABR staff prior to being forwarded/recommended to the Minister.
After such a rigorous process, Ministerial approval of amounts in excess of the s64(1)
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entitlement can therefore be seen as an endorsement that the intended use of the funds
is both efficient and consistent with government policy.  Secondly, to make a
judgement on whether the Land Councils are efficient would necessitate a
performance audit based on appropriate public sector benchmarks.  Reeves provides
no such analysis.

Further to this, however, statistical evidence presented by Reeves is misleading.
Table 7 (p. 325) purports to show “Land Council administrative costs”.  The total
figures in this table, however, include mining witholding tax (MWT).  These monies
are levied on the Land Councils and hence must be subtracted – not added onto –
64(1) and 64(7) distributions.  From this table, it would appear that Reeves does not
understand this fundamental relationship.  However, the effect of this
misinterpretation is to exaggerate Land Council administration costs, which suits
Reeves’ argument.  Furthermore, Reeves’ Table 7 also exaggerates Land Council
administrative costs because it is not adjusted for inflation.  This same
misunderstanding afflicts Table 8 (p.326), purporting to show 64(3) payments.
Again, Reeves includes MWT in calculating the total for this table, even though this is
deducted from ABR monies.

Reeves concludes that at least $449 million has passed through the ABR and the
Royalty Associations since 1978-79, with the following outcomes:

• The acquisition of 42 per cent of the NT, plus a further 10 per cent under
claim.  Reeves notes that the estimated unimproved capital value (UCV) of
Aboriginal land is $84 million.

• Balance sheet assets of $18.5 million in Royalty Associations.

Thus, Reeves suggests that for an expenditure of $449 million, NT Aborigines have
received $102.5 million.

On the basis of this account, it seems that Reeves is entirely unaware of contemporary
research on public sector accountability.  Since the mid-1980s, governments in
Australia and most western democracies have developed sophisticated means to
measure inputs, outputs and outcomes of public sector activities.  At the Federal level,
the Productivity Commission coordinates research to develop measures of
Commonwealth, State and Territory efficiencies and costs.  This work dovetails with
equally relevant ongoing work by the Commonwealth Grants Commission to identify
the disabilities (that is, relative cost differences) of service provision among the States
and Territories.  At State and Territory level, most jurisdictions have developed a
further level of performance analysis seeking to establish how policy goals are met.
Community groups on both the right and left of the political spectrum (the Institute of
Public Affairs and the Evatt Foundation respectively) have also entered this debate
and developed alternative methodologies.

At the very least, there are three fundamental mistakes in Reeves’ cost-benefit
analysis.  First, his estimate of outcomes relies only on a narrow range of financially
quantifiable measurements.  It is simply wrong to suggest that the benefits of
Aboriginal land ownership are equivalent to the UCV of that land.  The entire premise
of the Land Rights Act, and the Woodward Royal Commission before it, is that
Aboriginal people have deep spiritual relationships with their traditional lands.  To
transmogrify this relationship into simple commercial values negates the whole basis
for the existence of the Land Rights Act.
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A similar misunderstanding affects Reeves’ cost-benefit analysis of Royalty
Associations.  Reeves makes the incredible assertion that the value of distributions to
Royalty Associations should be reflected in the net asset values of their balance
sheets.  This argument highlights Reeves’ incapacity to see these monies as being
distributed for purposes of compensation, and thus having the nature of private
monies.  The net asset position of Royalty Associations reflects a measure of the
extent to which these organisations have dedicated funds for investment: it is not a
measure of the total sum of monies they have received over time.  An appropriate
measure of the benefits of monies distributed to Royalty Associations must include
the social and cultural outcomes of expenditures (e.g., the extent to which vehicle
purchases or school excursion subsidies have assisted social and cultural
development), as well as the financial assets listed on Associations’ balance sheets.
While such an analysis would be difficult if not impossible, the point is that Reeves
evidently does not understand the logical necessity of such an approach.

Secondly, Reeves wrongly aggregates sums of monies that have passed through the
Land Councils and Royalty Associations.  These errors highlight the fact that Reeves’
analysis here is not only conceptually weak, but numerically inaccurate.  Reeves
asserts that Land Council administrative costs are $202 million.  As argued above
this is wrongly calculated.  In any case, it is fallacious to suggest that the entire
administrative costs of the Land Councils can be attributed to a single output measure,
ie, land acquisition.  Under the Land Rights Act, the Land Councils are required to
fulfil a range of functions.  In the absence of the existing arrangements, these
functions would have to be fulfilled by another party, probably funded directly from
consolidated revenue.  Another example of factual error is Reeves’ double-counting
of negotiated royalties.  On page 346, he claims that negotiated mining royalty
payments from the CLC region amount to $36.4 million.  But on page 343, he
acknowledges that this figure is a composite of monies paid under ss. 35(3) and 35(4)
of the Land Rights Act, thus including royalty monies for non-mining purposes.

6.1.3  Prescribed purposes for ABR monies

It is clear from the historical background that the ABR and the monies it holds are
intended for the benefit of Aboriginal people to compensate for mining on Aboriginal
land.  The ABR is not intended to provide funds for citizenship services to Aboriginal
people.  However, Reeves’ recommendation for prescribed purposes in the Land
Rights Act for the use of ABR monies would do precisely this.  By specifying
“ceremonies, scholarships, housing, health etc” (p. 368) as the purposes for which
ABR monies can be obtained, Reeves is confirming that ABR monies would be used
to substitute for government services because (with the exception of ceremonies) the
other purposes he lists are clearly areas in which government have responsibility to
provide funding.

The NLC is opposed to any prescribed purposes because such decisions should be
made by Aboriginal people themselves, however in particular the proposition that
such monies must be spent on citizenship services is completely unacceptable.

6.1.4  Transfer of ABR to NTAC

As discussed in the previous section, the NLC is opposed to the politically-appointed
body NTAC taking over the administration of the ABR.  The combination of
prescribed purposes for ABR monies with control by the government appointees in
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the proposed NTAC would result in ABR monies becoming a financial windfall for
governments and Aboriginal people would lose control of the funds which were
intended to be theirs.

6.2  Royalty Associations

Reeves creates an inclusive definition of royalty associations.  He defines royalty
associations as being any organisation which: (i) receives s.64(3) (‘areas affected’)
monies; (ii) receives monies under any other mining provision of the Land Rights Act,
or (iii) receives monies for any other land-based use (eg, ‘gate money’ from National
Park leaseback agreements) (p.312-3).  Generally speaking, it may be legitimate to
consider any Aboriginal organisation receiving land-related monies a “royalty
association”.  This is a semantic point that does not bear criticism.  However, Reeves
makes a critical error in his subsequent analysis of these ‘royalty associations’.
Because he considers all these organisations under the same heading, he assumes
incorrectly that all classes of monies that may be payable to these ‘royalty
associations’ have the same status.  This is a fundamental error to which Reeves
appears oblivious.

The simple point is, s. 64(3) ‘areas affected’ monies have an entirely different status
compared with other monies derived from land-based uses.  Although 64(3) monies
are in nature private (a point elaborated upon below), they originate ultimately from
the Commonwealth’s consolidated revenue fund and are distributed in accordance
with the rules and conditions of a Commonwealth Act.  To this end, royalty
associations in receipt of 64(3) monies play an integral role in fulfilling the
aspirations of the Land Rights Act.  There are clear obligations for the Land Councils
to ensure these monies are distributed to royalty associations in ways that meet
standards of public accountability.  These points were made by the major Land
Councils in our submissions to Reeves, and are discussed further below.

Monies earned by royalty associations from negotiated royalties or from other land-
based sources, such as National Park gate monies, must be treated quite differently.
These monies are paid to royalty associations on the basis of commercially negotiated
terms and conditions and can possess extreme sensitivity.  Whereas provisions in the
Land Rights Act cover the possibility of Aboriginal organisations receiving monies
through these sources, these monies are outside the strict ambit of the Land Rights
Act and, as such, there is no direct legal or administrative basis for these to be
accounted for within public policy.  Yet, Reeves explicitly suggests these monies
should have the same status as 64(3) payments.  In failing to distinguish between the
various sources of monies received potentially by royalty associations, Reeves
fundamentally misrepresents this issue.

The NLC has legal advice which confirms the arguments presented to Reeves
regarding the nature of monies paid to royalty associations through Land Councils.  In
summary the advice is that:

• Monies paid into the Aboriginal Benefits Reserve (the Reserve) out of the
Consolidated Revenue Fund (the CRF) under ss 63(2) and 63(4) of the Land
Rights Act and held in the Reserve are public money within the meaning of the
Financial Management and Accountability Act 1997 (the FMA Act).
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• Monies paid out of the Reserve to Land Councils under s.64(3) of the Land Rights
Act cease to be  public money within the meaning of the FMA Act when received
and held by the Land Councils.

• Monies paid by Land Councils to Aboriginal Councils and Incorporated
Aboriginal Associations (Royalty Associations) under s.35(2)(b) of the Land
Rights Act are not public money within the meaning of the FMA Act.

The error Reeves makes is that he gives insufficient weight to the legal and policy
consequences of the interposition of the Land Councils between the Reserve and the
Royalty Associations. In consequence of that interposition, the moneys have ceased to
be public money for the purposes of the FMA Act at the time they are paid out to
Royalty Associations.

6.2.1  Acquisition of Royalty Associations’ assets

Reeves makes the recommendation (p.  609) that “the existing assets and liabilities of
the Royalty Associations will be taken over and rationalised” and that “all other
income from activities on Aboriginal land should be applied by NTAC or the RLCs to
particular purposes” (p. 368).  The NLC’s legal advice is that both of these
recommendations amount to an acquisition of property and require just terms
compensation.

In his recommendation about taking over Royalty Associations’ assets, Reeves
appears to fail to take into account the fact that not all the Associations’ assets are
based on their receipts of 64(3) “areas affected” monies.  The Associations also earn
money through investments and through other uses of Aboriginal land and some of
their activities and ventures are self-funding.  To suggest that all of these can simply
be transferred to another owner, in the way that Reeves proposes, is quite absurd.

Reeves may have considered that his proposed changes to the distribution of
payments from Aboriginal land would be merely a change of form but not of
substance.  The NLC’s advice is that because of the absence of any consent processes,
and the fundamental change in the nature of the ownership, his recommendations
would in fact result in the acquisition of property.  Not only would there be a new
owner. That new owner would hold title for the benefit of a new class. The legal
character of the change can be illustrated by the following analogy. Assume a
Minister grants fee simple title in land to a rugby union club, to be held in trust for
persons who play rugby union. Subsequently the Minister decides that he has
incorrectly identified the sporting habits of the local population and it would be
preferable to grant the land to, say, a rugby league club (or for that matter to a hockey
club or a cricket club). Any compulsory transfer of the fee simple from the rugby
union club to the rugby leagues club (or statutory dissolution of the rugby union club
and fresh grant to the rugby league club) would constitute in law an acquisition from
the rugby union club. And so it would be in respect of any compulsory transfer from
the royalty associations to NTAC or the RLCs. (Compare also the legislation
invalidated in Bank of New South Wales v The Commonwealth (1948) 76 CLR 1,
especially at 348-349 per Dixon J).

6.2.2  Management and accountability solutions

The NLC is concerned with the lack of clarity and poor compliance regarding royalty
associations.  Sections 35(2), 35(3) and 35(4) of the Land Rights Act specify that the
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various classes of monies payable to royalty associations are to be distributed within
six months of their receipt by Land Councils.  Improved accountability, however,
requires a strengthening of legislative requirements governing payments from Land
Councils to royalty associations.  This was argued at length by the NLC in its
submission to Reeves (pp. 127-9), where it was noted that Walter and Turnbull
pointed to weaknesses in the legislation which did not demonstrate adequate
accountability mechanisms of the flow of royalty payments to beneficiaries, ie, ‘there
exists no clear picture of the ultimate use of the distributions… at the end of the day
and the success of the application of those funds’ (Report on an Internal Audit of the
ABTA, Office of Evaluation and Audit, ATSIC, May 1993, p.27).  Additionally, the
Land Rights Act provides no direction to the Land Councils as to what they should do
with the financial statements received, particularly in the event that anomalies are
detected.

Research by Altman on the Gagadju Association5 and by Altman and Smith on the
Narbalek Traditional Owners’ Association (NTOA)6 highlights the potential extent of
these problems.  Altman’s report on the Gagadju Association suggests that a more
structured relationship between the Association and the NLC would help meet the
statutory requirements of the Land Rights Act.  Altman and Smith’s research on
NTOA recommends that attention be given to the provision of stable and consistent
financial administration for individual associations.  The key point is that current
arrangements based solely around the requirement to lodge annual financial
statements provide an inadequate platform from which to ensure appropriate
accountability for 64(3) monies.

The NLC submission to Reeves recommended that to fill this void in accountability,
royalty associations should be required to lodge any other financial information, for
example, investment and business plans, to enable the Land Councils to monitor their
ongoing financial responsibilities.  This process is seen as an additional measure to
end-of-year financial reporting.  It would give the Land Councils the flexibility to
ensure the full ambit of financial accountability is being met.

In addition, an amendment to the s. 35A Land Rights Act is required so that Land
Councils can enter into contracts or agreements, binding Royalty Associations to
certain financial strategies or plans and making the further distribution of funds
dependent on certain criteria continuing to be met.

Reeves’ clumsy solution to these issues must be rejected for legal reasons, as outlined
above.  The NLC’s model to improve accountability and management has no such
legal problems and maintains Aboriginal control over decision-making.

7.  Exploration and Mining

Reeves’ proposals regarding the mining and exploration provisions of the Land Rights
Act are based on the unworkable and unacceptable decision-making model (Regional
Land Councils and NTAC) which has been discussed in some detail.

                                                
5 Altman, J. (1996) Review of the Gagadju Association (Stage II): structure, statutory,
economic and political considerations. CAEPR, ANU.
6 Altman, J. and Smith, D. (1993) ‘The economic impact of mining moneys: the
Narbalek case, Western Arnhem Land’ CAEPR Research Paper 63.
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Under this model, decisions over whether mining or exploration proceeds will be
made by the Regional Land Council which is under no obligation to act on the
instructions of the traditional Aboriginal owners.  This is in direct contrast to the
current model where Land Councils are required to ensure that that traditional
Aboriginal owners have been properly consulted and have given or withheld their
informed consent as a group.

A further significant change proposed by Reeves which is totally unworkable and
legally invalid is the proposal that all monies from mining on Aboriginal land would
flow to NTAC or Regional Land Councils.  Under his model, this would include the
negotiated royalties which, as allowed under the Land Rights Act, are paid direct to
traditional Aboriginal owners, while the “areas affected” monies go to both the
owners and affected people in the region.  The change to the distribution of monies
would amount to an acquisition of property from the traditional Aboriginal owners
and as such requires just terms compensation to be a valid law.

Such a process would also have significant ramifications for the certainty of
agreements.  While the Reeves amendments would change the basis of decision-
making power under the Land Rights Act, traditional Aboriginal owners would retain
their native title rights7 and would no doubt seek legal remedies for any denial of their
right to consent should the RLCs exercise their discretionary powers and not
adequately or appropriately consult with them.

Ironically a (probably unintended) consequence of the Reeves model would be the
reduction in incentives to RLCs to approve ELAs, as the “areas affected” monies
would flow to NTAC who will release them to RLC only for approved, prescribed
purposes on what appears to be a semi-competitive basis.  Local interests are not
guaranteed those benefits.

Reeves’ argument about mining is based on statistically inaccurate data.  The NLC
provided extensive commentary in its March 1998 submission to the Reeves Review
that showed that the figures used by the Commonwealth Department of Primary
Industries and Energy were wrong.  Despite the NLC’s advice, Reeves relied on those
figures to find that “the record of exploration and mining on Aboriginal land has been
poor.”(p. 514)  The NLC provided evidence which showed there was no appreciable
difference between mining on Aboriginal and non-Aboriginal land.

Further, Reeves appear to rely on statistics supplied in Appendix X of his report:
“How uncertainty and delays destroy wealth creation.”  A lay reader of this report will
immediately realise it logic and assumptions are faulty.  The NLC asked eminent
economist Professor John Quiggin to examine Appendix X and provide some advice.
Professor Quiggin found that “the analysis in the Reeves Report is erroneous and
greatly overstates the cost of delays associated with the negotiation of access to
Aboriginal land for exploration and mining.” (p.1)  Professor Quiggin’s full report is
provided at Appendix 4

The Reeves mining model is thus fundamentally flawed.

                                                
7  The NLC’s legal advice is that Reeves’ proposal to extinguish native title on
Aboriginal land would fail to make a valid law.
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The NLC considers that there may be some technical aspects of the changes to the
mining regime which Reeves proposes which may be useful in streamlining the
workability of the Act.  Such changes would be in line with the approach
recommended by the NLC to the Review in its first submission, where the NLC
proposed that the Review should focus on workability issues.

Extricating the positive “workability” aspects of the Reeves model from the
completely unworkable and unacceptable RLC/NTAC regime which denies the
fundamental rights of traditional Aboriginal owners is a complex and time-consuming
task.  The NLC may be able to provide the Committee with some more detail on the
Reeves’ mining model which do provide some constructive opportunities for change
(relieved of their unacceptable baggage) in its final submission to be provided in due
course.  The NLC also notes that the concurrent Competition Review of Part IV of the
Land Rights Act may well offer some very useful and constructive feedback to the
Committee on approaches to Part IV.

8.  Permits

The recommendation to abolish the permits system for entry to Aboriginal land is a
further example of the disempowerment of Aboriginal people and erosion of
Aboriginal rights inherent in the entire Report.  The right to control access to their
land is a fundamental expression of the proprietary rights which Aboriginal people
hold.  This is recognised extensively in anthropological studies of Aboriginal land
tenure.

Leading anthropologist Professor Howard Morphy has pointed out:

The recommendation in Reeves’ report to abolish the permits system follows directly
from his failure to understand the role of permission-giving in Aboriginal systems of
ownership.  His reasoning is not entirely clear.  In response to the NLC submission
that ‘traditional Aboriginal owners of Aboriginal land have as part of their land title
the right to admit and exclude persons from land’, Reeves (302) writes that ‘they
incorrectly describe the traditional Aboriginal owners as the owners of Aboriginal
land’.  He argues that it is the Aboriginal land trusts who hold the land.  While the
technicalities of ownership are complex the spirit of the legislation is to recognise the
rights in land of traditional owners and in an earlier chapter Reeves (148) writes
‘Traditional Aboriginal owners have ultimate control of the land (conditional on the
co-operation of the land council) and they are even entitled to receive money arising
from rents from land.  Subsequently he uses the argument that exclusion is race-
based, but this is a very narrow interpretation of the act.  Aboriginal people can be
excluded from access to a particular area of land under the operation of Aboriginal
law, and the permit system is better seen as a means whereby those who are not
covered by Aboriginal law can obtain permission to enter Aboriginal land.  It
provides a point of articulation between Aboriginal and non-Aboriginal law.”
(Morphy 1999:  13-14)  emphasis added

The Reeves Report identifies permits as an issue which has divided the Northern
Territory community, by closing off large areas of land to the general public.  The
Reeves solution is to open them up again, despite the fact that this land is now under
inalienable private ownership.
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Of even greater concern is the fact that Reeves relies on the submissions of Aboriginal
people, including the NLC, to argue the case that the permits system does not work
and causes division (p. 301).  This is a particularly dishonest misrepresentation of the
evidence put before the Review and has caused outrage in the Aboriginal community
of the NT.  It is clear to anyone reading the transcripts of Reeves’ hearings in
Aboriginal communities and the entire text of the NLC submission, that Aboriginal
people specifically submitted that the permits system should be made stronger.
Richard Gandhawuy, speaking at Yirrkala to John Reeves on 2 December 1997 put
the case very clearly:

We want to increase more power, more control whether it’s for public servants’ permits,
permits for tourism, for tourist people or any foreign people.8

While there were differing views from Aboriginal people about who should manage
the permit system (for example, Land Councils or community councils) and how it
should operate, there was no suggestion that it should be abolished or downgraded in
the manner proposed by Reeves.

8.1  Using the Trespass Act

The recommendation to use the current NT Trespass Act would give traditional
Aboriginal owners a considerably weaker right to control access, as the Trespass Act
requires signage, formal notice, and constant monitoring.  The vast areas of
Aboriginal land in questions could not possibly be fully signed and fenced.  As a
result, traditional Aboriginal owners will only be able to keep people out once they
have actually entered their land and provided appropriate notice is given.

The Trespass Act is headed “an Act to amend the law relating to Trespass” and so
presumably incorporates the common law definition of Trespass (as Trespass is not
itself defined anywhere in the Act).

There are two possible ways in which the Trespass Act might apply to Aboriginal
land:

1. Aboriginal land and/or specific areas of it may be “prohibited land”; or

2. Aboriginal land may be treated as normal private property.

8.1.1  Prohibited Land:

The definition of prohibited land includes “(c) land occupied by a statutory
corporation, upon which is posted a notice in English to the effect that trespassing on
the land is prohibited”.  The question would be whether a land trust occupies the land
in the relevant sense.  In the event of regional land councils, it may also be possible

                                                
8   Evidence of Richard Gandhawuy, Northern Territory Land Rights [Act] Review,
Yirrkala, Tuesday 2 December 1997, p. 37.  See also evidence given  by Dean
Yibarbuk, Reggie Wuridjal and Ben Pascoe at Maningrida on 1 December 1997
which specifically asks for traditional owners to be given stronger powers to exclude
people from their land.
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that they may be occupiers.  If a land trust is a statutory corporation occupying the
land in question, then it may be possible to have signs in English erected at prominent
places on the land thereby making the land “prohibited”.  Presumably such signs
could also make it a condition of lawful entry that the person entering have a permit
issued by a specified office.

Interestingly, the defences section of the Trespass Act (section 13) forged more
defences for people charged with trespassing on prohibited land under section 6 than
it does in relation to the section 7 offence.  It is a defence for a person charged with
trespassing on prohibited land if they prove that “the trespass was not wilful and was
done while hunting or in the pursuit of game”.  It is not difficult to see that this would
not provide traditional Aboriginal owners with adequate control over the management
of their land and resources.

8.1.2  Private Land

Alternatively and more generally, the general private property trespass sections will
apply.  Section 7 says that “a person who trespasses on any place and, after being
directed to leave that place by an occupier or a member of the police force… fails or
refuses to do so forthwith or a terms within twenty-four hours” commits an offence.

It is clear that the person must be proved to have been trespassing on the land before
they were directed to leave.  A person will only be trespassing on the land to begin
with if they have entered the land without authorisation.  This is a matter of mixed
fact and law but does not, according to the common law involve proof that a person
knew or had no honest belief that they were authorised to enter.  That is, it will come
down to whether their entry was actually authorised or not.

This raises the question of who will be able to authorise access to Aboriginal land.
The minimalist approach, which appears to be suggested by the reviewer, would
probably leave this in the hands of the traditional Aboriginal owners without further
clarification.  Presumably this will commonly put at the hub of the defence the
question of whether according to Aboriginal tradition any Aboriginal person who
may have invited the defendant onto the land was in fact entitled to do so.

In order to confidently prosecute then, the police may require to know and have
admissible evidence to the effect that:

no person had authorised entry on to the land.  This will be almost impossible for
them to investigate and certainly impossible for them to produce evidence in relation
to; or

any purported authorisation was not valid according to Aboriginal tradition.

The first problem with this is that a smart defendant will not reveal (at least before
they get in to court) that a certain person gave them authorisation to enter the land.

The second problem is that if they did reveal this then it would be necessary for the
police to obtain an expert opinion (presumably from an anthropologist) which will
need to be fairly conclusive about whether or not the Aboriginal person was entitled
by Aboriginal tradition to authorise the defendant to enter the land.  This in turn will
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require evidence as to more or less precisely where the person was when they were
found and an opinion about how that position relates to relevant traditional
boundaries.

All of this places a very heavy burden on the prosecution to prove this offence even
though the offence may be a regulatory one (ie one not requiring proof of criminal
intent).  Given that the offence carries a maximum penalty of $2,000 and is therefor
in the scheme of things not a “serious offence” it is hard to imagine that the police
will be to enthusiastic about embarking on prosecutions.  One could safely similarly
expect that they will not be overly keen on taking action to remove people from
Aboriginal land under the Trespass Act.

In summary, the Trespass Act provides extremely limited and uncertain powers to
traditional Aboriginal owners to control access to their land.  The onus of proof is
reversed to the extent that entry onto Aboriginal land is permissible except when it
can be proved to have been specifically withheld by an authorised person.

The practical operation of such a system will exacerbate existing tensions about the
entry to Aboriginal land.

9.  Application of NT Laws

The changes proposed by the Reeves Report to the application of NT laws on
Aboriginal land are unnecessary and counter-productive.  There is no evidence that
any significant issues have arisen as a result of the current regime:  the NT has not
been refused access to land for public purposes and  there has been no problem in
enforcing necessary and appropriate criminal and other laws on Aboriginal land.

In relation to sacred sites, the proposed amendments to the Commonwealth Heritage
Act 1984 make it even more important that Land Councils retain their role in
protecting and managing sacred sites as it is highly possible that the safety net
previously provided by the Commonwealth legislation will be removed, and that the
NT Act may be downgraded as well.

9.1  Compulsory acquisition

The proposal to extend to the Northern Territory a power of compulsory acquisition is
unnecessary and would exacerbate the tension which exists between Aboriginal
people and the NTG.

The NLC is also greatly concerned by the breadth of the proposed power.  Reeves
recommends that the Land Rights Act is amended to give the NTG power to acquire
land “in relation to the supply of essential services, whether by public or private
providers… The extension of the power of compulsory acquisition to the provision of
essential services by private providers would also meet the concerns expressed in the
submissions by NT Gas Pty Ltd and Telstra Corporation.”  (p. 377)  With the
increasing privatisation of all public services (“essential” being a rather subjective
judgement) such a provision would open the way for a large number of private
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companies to gain access to Aboriginal land for profit  through compulsory
acquisition.  This is clearly unjust and untenable.

While Reeves recommends that the grant should be “short of an estate in fee simple”,
in practical terms traditional Aboriginal owner could potentially lose rights to their
land to private companies who are extracting large profits from their activities.

There are no examples where essential services have been prevented through the
refusal of Aboriginal land owners to allow access to their land.  The NTG argued in
its first submission to Reeves that the Australasian Railway from Alice Springs to
Darwin was one such example.  Clearly, it is not:  security of tenure for the railway
corridor was guaranteed in October 1998 and final deeds and agreements were signed
off by the NTG and the Central and Northern Land Councils on 11 February 1999.  It
should be noted that the negotiations over Aboriginal and native title lands took no
longer than negotiations with other private landowners, and resulted in guaranteed
access to the majority of the corridor in one agreement.

9.2  Sacred Sites

In his report, Reeves rejects the arguments put forward by the NLC and CLC and
agrees with the views of the NTG’s Aboriginal Areas Protection Authority.  It is clear
that there are a number of deeply contested issues at stake in this debate, and Reeves’
solution of stripping the Land Councils of their powers in relation to sacred sites is
not an adequate response.

It is clear that the Land Councils speak for traditional owners on these issues, and
their views must be taken into account in the management and protection of sacred
sites.

Amendments to the Heritage Act 1984 are currently before the Commonwealth
Parliament and, if passed, would significantly reduce the level of protection afforded
by the Federal Government to sacred sites.  By adopting a “minimum standards”
approach the amended Heritage Act would actually facilitate the downgrading of the
provisions of the NT Act.  In this scenario it is more important than ever that the Land
Councils retain a role – on and off Aboriginal land – to ensure the protection and
management of sacred sites.

9.3  NT Laws in general

Reeves proposes a major change to the relationship between NT laws and the Land
Rights Act.  At the moment, NT laws apply on Aboriginal land “to the extent that that
law is capable of operating concurrently with this Act.” (s. 74).  Under the Reeves
model, all NT laws would apply unless they are “directly inconsistent” with the Land
Rights Act.  (p. 413)  Further, some laws would be confirmed as applying on
Aboriginal land regardless of their consistency with the Land Rights Act.  These laws
are those “with respect to environmental protection and conservation, public health
and safety, the supply of essential services, the maintenance of law and order, or the
administration of justice.”  (p. 412)

The Reeves amendments are unacceptable on a number of grounds:
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1. It is offensive and erroneous to imply that laws dealing with the environment,
health, essential services, law and order, and justice need to prevail over the Land
Rights Act.  Aboriginal people have never prevented the supply of essential
services including health; Aboriginal land is probably the most intact in
environmental terms of any of the NT; and Aboriginal people have always been
subject to the NT justice system to an appropriate extent.

2. The change to the onus of proof from the situation currently where NT laws apply
to the extent they can operate concurrently with the Land Rights Act to the Reeves
model where “direct inconsistency” must be proved by Aboriginal people is
unworkable and would be extremely damaging to Aboriginal culture and law.

3. Neither Reeves nor any of the submissions to the Review have been able to
provide any objective evidence that the current section 74 in any way inhibits the
day to day operation of NT laws.

The change to the operation of NT laws is thus unnecessary and damaging.

10  Methodology and processes

10.1  The Review Process

Despite claims in the Reeves Report that this Review of the Land Rights Act has been
the “first full public review of the Act since it became law” (p, 6), the processes
followed in conducting the Review were extremely unclear, discriminatory and
inaccessible.  The timelines were at times impossibly short, which restricted the
ability of Aboriginal people to participate or even be informed about the Review.  Mr
Reeves frequently did not stick to his own timetables which caused further delays and
confusion for Aboriginal people and their representatives.  Last and most importantly,
Reeves refused to adopt any guiding principles or guarantees which fuelled
Aboriginal fears about the outcomes of the Review, to the extent that the Review was
seen as an attack on peoples’ rights rather that an opportunity to have a cooperative
and constructive assessment towards improving the workability of the Act.

A simple example of the poor processes is the publication and distribution of Mr
Reeves’ Issues Paper.  The Land Councils were asked to contribute suggestions for
inclusion in an Issues Paper to be circulated “on or about 31 October 1997”9 which
was to inform written submissions, and presumably the public hearings.  A program
of public hearings in Aboriginal communities and regional centres was announced on
7 November 199710 and written submissions were called for on 8 November 1997,
with a closing date of 31 December 199711.  On Friday 28 November, 2 days before
the first public meeting and less than 20 days before written submissions were due,
the NLC received the 18 page Issues Paper.  Clearly it was impossible for adequate
information about the Issues Paper to be available for the first five public hearings

                                                
9   Correspondence from Mr John Reeves QC to Mr Norman Fry, CEO of the NLC
10/10/97
10   Fax from Office of the Northern Territory Land Rights Review to NLC 7/11/97
11   NT News 8/11/97
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held on consecutive days from the following Monday, nor was there reasonable time
for people and organisations making written submissions to consider the Issues Paper
before the due date of 31 December.

The NLC and CLC, and numerous Aboriginal organisations and individuals made
considerable efforts to submit their responses by the due date of 31 December, only to
discover that the Minerals Council of the NT, the Northern Territory Government, the
Commonwealth Department of Primary Industry, and ATSIC (among many others)
were given a month or more extra time to lodge their submissions.  As submissions
received by the Office of the Review were circulated soon after being lodged, it is
presumed that those who had the advantage of an extension of time also had the
advantage of seeing the submissions lodged by those who complied with the
timeframe.

Numerous other examples could be given of a lack of due process and equality of
treatment in carrying out the Review.  Extremely subjective principles were applied to
determining which submissions were to be kept confidential12 yet when the NLC
specifically refused access to a document which contains extremely confidential
information about its clients and which is bound by a confidentiality agreement, Mr
Reeves persevered in obtaining a copy of the document and published details fromit
as part of his Report.13

The lack of transparent processes, timely information and equal treatment in the
conduct of the Review is of considerable concern, and casts doubt over the veracity or
reliability of any of its findings.

10.2  The Review Methodology

Reeves’ methodology in his report partly reflects the poor processes which were
followed in managing the submissions and meetings processes.  Submissions, whether
written or oral, are treated inconsistently and discriminately.  Further, there is a lack
of proper analysis and research into substantive issues under Review, and a reliance
on anecdotal or hearsay evidence without attempts to contextualise or substantiate
positions or claims.

Numerous Aboriginal people at the public hearings gave oral testimony in their own
languages yet Aboriginal language has not been translated in the transcripts of the
meetings, therefore Mr Reeves has not listened to the voices of people who cannot
speak English.  An ATSIC bureaucrat recently told a Senate Committee that despite a
budget of $1, 095,000, ATSIC “believes” Mr Reeves did not pay for translation of
evidence given to him in Aboriginal languages14.

                                                
12   see page 7 of Reeves Report; no guidelines or principles to determine
confidentiality were developed.
13   Mr Reeves quite wrongly asserts that the parties to the Wagait dispute and their
lawyers “were not bound by any confidentiality agreement with the NLC” (p. 181) as
was pointed out to him  numerous times in correspondence from the NLC’s lawyers.
14  Finance and Public Administration Committee Senate Hansard 8 February 1999, p.
91.
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Those oral and written submissions in English which are supportive of the Land
Rights Act or the Land Councils are dismissed by Reeves with the totally inaccurate
statement that “most of the community meetings were organised by the two large
Land Councils and they were generally conducted at a time and place of their
choosing.”(p. 103)  This is simply not true.  The NLC was presented with a schedule
of places Reeves proposed to visit and a timetable which the NLC considered to be
highly inappropriate and impractical on 7 November 1997.  Reeves’ statement that
“Land Council staff spoke at length to those who were to attend the meetings abut the
issues involved with the Review”(103) is accurate but his implication is odious.  NLC
staff briefed community members before Reeves’ hearings because Mr Reeves’ Issues
Paper was inaccessible to them (see above) and because people wanted information.

On the other hand, the submissions of small and disgruntled groups are given equal or
greater weight than the overwhelming testimony of Aboriginal people to keep the
Land Rights Act the way it is.  It is telling that Mr Reeves does not make any
suggestions at all about the influences which may have been brought to bear on the
small groups of people or individuals who spoke against the Land Councils.  This is
despite the fact that the transcripts show the direct intervention of the Northern
Territory Government in the evidence presented some groups.  See Appendix 2 for a
flagrant example of such intervention.

Aboriginal submissions have been deliberately taken out of context, such as on the
permits issue.  The chapter on the permits issue lacks hard analysis, leaves out steps
in the argument, omits relevant information, and at critical points chooses qualitative
language (with little content) rather than quantitative analysis to support a position.
For instance, the report often states that Aboriginal people, or “some” Aboriginal
people, support Reeves position.  The Report often fails to state the numbers (or the
identity) of Aboriginal persons, groups or meetings said to be in support.

Reeves fails to advise that the overwhelming majority of written and oral submissions
of Aboriginal people were highly supportive of the permit system.  Further, Reeves
states that “[d]uring the community meetings Aboriginal people complained about the
system being controlled by outsiders, i.e. the Land Councils and the Northern
Territory Minister.” Reeves fails to advise whether this was a common view
expressed at all or many meetings, or simply an isolated viewpoint held by only a few
Aboriginal people.  Accordingly it is not possible to form any view as to the accuracy
of his position because he has not properly stated the basis for his opinions.

There is no academic or legal rigour in investigating or substantiating the competing
claims and evidence of different groups and organisations.  The report reads like an
awkward summary followed by an inexplicable adjudication or by a refusal to
adjudicate. An example of this strange approach is Reeves’ comment (not a finding)
that the NLC and CLC “are perceived to be bureaucratic, remote, tardy and
uninterested in local Aboriginal problems” (emphasis added). This is a careful and
deceptive use of words. Reeves in fact does not actually make any finding that the
large Land Councils are “bureaucratic, remote, tardy and uninterested” etc. He simply
reports that a “perception” to that effect exists.

An examination of chapter 6 (Land Councils – Structure and Performance) fortifies
this view.  Reeves expresses ‘conclusions’ that the large Land Councils have been
successful in their political role and in conducting land claims. He then includes a
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“brief but representative summary” of supportive comments regarding the large Land
Councils, which in fact is 1.5 pages of quotations (ie not a “summary”, but certainly
“brief”) from particular persons.

This is followed by a “summary of the criticism of the two large Land Councils”.
This supposed “summary” encompasses 11.5 pages of quotations. It certainly is not
“brief”, but then for reasons which Reeves does not express, this summary is not
required to be brief. The perception created by Reeves is that criticisms of large Land
Councils overwhelmingly outweigh support. However he never explicitly states this
fact, and the above analysis shows that he has not been even handed because only a
“brief” summary of supportive comments were included.  Furthermore, many of the
quotations used as criticisms of the Land Councils are ambiguous and, for the reader
without a detailed knowledge of the context, could lead to quite erroneous
conclusions.  Many of the same submissions also make quite unambiguous statements
about the primacy of decision-making residing with the traditional Aboriginal
owners, a view which Reeves conveniently overlooks in his recommendations for the
role and regional councils.

Having considered both supportive and critical material, one might have expected that
Reeves would make an explicit finding regarding the issues. Instead (immediately
following the above quotations) Reeves observes that the large Land Councils “are
perceived to be bureaucratic, remote, tardy and uninterested in local Aboriginal
problems”, and “have been accused of duplicity, causing division within Aboriginal
communities, disempowering Aboriginal people, ignoring Aboriginal tradition and
generally, running their own political agendas.”

Reeves then continues with the astonishing comment that “[i]t is not possible for me
in this Review to determine who is right and who is wrong with respect to these
accusations.”  His failure to do so is irresponsible because it is inevitable that the
media will represent the Report as having reached certain conclusions, when in fact
no such conclusions were reached.

Instead Reeves, on the basis of his view that criticism exists, concludes that changes
are necessary to ensure that such criticisms no longer exist (ie abolishing the NLC
and the CLC). This is quite an irrational basis on which to formulate a policy
position. Reeves completely fails to consider, by his own admission, alternative
scenarios such as that the criticisms have no basis, or that the level of criticisms are
acceptable given the kind of administrative functions being performed.

Reeves similarly refuses to explicitly exercise any judgement over the conflicting
mining statistics he is presented with by the two large Land Councils, the NT DME
and DPIE.  Despite being presented with detailed argument and evidence that the
figures provided by DME and DPIE are inaccurate, Reeves simply commented in a
footnote that “While this Review is not in a position to decide who is right, it is
obvious that both sides cannot be.”(p. 514)  However, totally inconsistently, the
Review then proceeds on the basis that “the record of exploration and mining on
Aboriginal land has been poor” which is precisely the point at issue on which Reeves
considers the Review “is not in a position to decide.”(514)

Extraordinary recommendations, such as pooling ATSIC, ABR, and NTG monies into
the ABR, are made without adequate analysis, argument, or legal /policy
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consideration.  This particular proposal comes on the third last page of the report and
is not referred to in the synopsis or in the summary of recommendations.

Reeves proposes that “if the Northern Territory government were willing”, up to $536
million could be allocated to the ABR from NT treasury, with a further $167 million
from ATSIC thrown in as well.  In the space of less than a page (pp 613 – 614), a
major reallocation of resources, responsibility and accountability is proposed which
poses complex legal and policy questions about the relations between the Territory
and Commonwealth Governments, would require substantial amendment to a number
of Commonwealth acts of parliament, and would give the government-appointed
NTAC a budget similar to a small Pacific Island nation.  ($738 million)  The lack of
serious analysis on this issue epitomises the shoddy methodology of the Reeves
Report.
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Appendix 1  NLC Response to the Reeves Report Recommendations

The Principal Recommendations NLC Response

�,�� 7+(� ())(&7,9(1(66� 2)� 7+(� /(*,6/$7,21� ,1

$&+,(9,1*�,76�385326(6

Recommendations in Chapter 4

7KDW�D�SUHDPEOH�DQG�SXUSRVHV�FODXVH�EH�LQVHUWHG�LQ�WKH�$FW

H[SUHVVLQJ�WKH�IXWXUH�SXUSRVHV�RI�WKH�$FW�DORQJ�WKH

IROORZLQJ�OLQHV�

• WR� HQFRXUDJH� WKH� IRUPDWLRQ� RI� D� SDUWQHUVKLS� EHWZHHQ

$ERULJLQDO� SHRSOH� LQ� WKH� 1RUWKHUQ� 7HUULWRU\� DQG� WKH

*RYHUQPHQW�DQG�SHRSOH�RI�WKH�1RUWKHUQ�7HUULWRU\�

NO.  This is a completely new purpose and changes the beneficial intent of
the Act.  The NLC is supportive of an improved relationship being
developed between Aboriginal people and the NTG, however, the Land
Rights Act should not be weakened in order to achieve it.

The onus to develop the new relationship should be on both the NTG and
Aboriginal people.

• WR� SURYLGH� $ERULJLQDO� SHRSOH�ZLWK� HIIHFWLYH� FRQWURO� RYHU

GHFLVLRQV� LQ� UHODWLRQ� WR� WKHLU� ODQGV�� WKHLU� FRPPXQLWLHV

DQG�WKHLU�OLYHV��DQG

Qualified YES ; provided decisions in relation to land continue to be made
in accordance with Aboriginal law.
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• WR� SURYLGH� RSSRUWXQLWLHV� IRU� WKH� VRFLDO� DQG� HFRQRPLF

DGYDQFHPHQW� RI� $ERULJLQDO� SHRSOH� LQ� WKH� 1RUWKHUQ

7HUULWRU\�

Qualified YES ; but in accordance with Aboriginal law.
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The Principal Recommendations NLC Response

�,,,��7+(�23(5$7,21�2)�7+(�(;3/25$7,21�$1'

0,1,1*�3529,6,216

Recommendations in Chapter 24

7KH�/DQG�5LJKWV�$FW�DQG�WKH�0LQLQJ�$FW��17��VKRXOG�FRQWDLQ

SURYLVLRQV�ZKLFK�DOORZ�D�SHUVRQ�WR�REWDLQ�D�OLFHQFH�WR�HQWHU

$ERULJLQDO� ODQG� IRU� D� VSHFLILF� SHULRG� IRU� WKH� SXUSRVH� RI

UHFRQQDLVVDQFH� H[SORUDWLRQ� VXEMHFW� WR� YDULRXV� WHUPV� DQG

FRQGLWLRQV��DV�RXWOLQHG�LQ�WKLV�&KDSWHU�����

NO.  Especially as it deprives traditional landowners of their rights to
control access to their lands.

7KH�/DQG�5LJKWV�$FW�VKRXOG�EH�DPHQGHG�WR�SURYLGH�WKDW�WKH

UHOHYDQW� 5/&� DQG� WKH� KROGHU� RI� DQ� H[LVWLQJ� PLQLQJ� OHDVH

VKRXOG�QHJRWLDWH�WKH�WHUPV�DQG�FRQGLWLRQV�RI�DQ\�UHQHZDO�RI
WKDW�PLQLQJ�OHDVH��SURYLGHG�WKDW�WKH�UHOHYDQW�5/&�VKDOO�QRW

KDYH�D�YHWR�RYHU�WKDW�UHQHZDO��,I�WKH�SDUWLHV�DUH�XQDEOH�WR

DJUHH�RQ�WKH�WHUPV�DQG�FRQGLWLRQV�� WKH�$FW�VKRXOG�FRQWDLQ

SURYLVLRQV�IRU�WKH�DSSRLQWPHQW�RI�D�0LQLQJ�&RPPLVVLRQHU�WR

GHWHUPLQH�WKDW�GLVSXWH��IROORZLQJ�WKH�SURFHGXUHV�VHW�RXW�LQ

WKH� H[LVWLQJ� V�� ��)�� DPHQGHG� WR� UHPRYH� WKH� UHTXLUHPHQW

XQGHU� V�� ��)���� WKDW� D� )HGHUDO� &RXUW� -XGJH� KDV� WR� EH

NO.

• Reject  Reeves RLC model.

• Reject  renewal without traditional landowners’ consent.

• Special provisions should be enacted to require a mining agreement to
be negotiated between the Nabalco Joint Ventures and the NLC.
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DSSRLQWHG�DV�0LQLQJ�&RPPLVVLRQHU�

(DFK�RI�WKH�SURSRVHG�5/&V�VKRXOG�KDYH�WKH�H[LVWLQJ�SRZHU

WR�FRQVHQW�WR��RU�YHWR��DQ\�H[SORUDWLRQ�RU�PLQLQJ�SURSRVDOV

LQ� UHVSHFW� RI� $ERULJLQDO� ODQG� ZLWKLQ� WKHLU� UHJLRQ�� VXEMHFW

RQO\�WR�WKH�H[LVWLQJ�QDWLRQDO�LQWHUHVW�SURYLVLRQV�

Qualified YES.

• Reject  Reeves RLC model.  However, Land Councils should be able to
delegate such decisions to regional councils.  But only under the
current consultation regime which requires the informed consent of
traditional landowners as a group.

(DFK� 5/&� VKRXOG� EH� HPSRZHUHG� WR� QHJRWLDWH� OHJDOO\

HQIRUFHDEOH�DJUHHPHQWV�GLUHFWO\�ZLWK�DQ\�PLQLQJ�FRPSDQ\�

RU�QXPEHU�RI�PLQLQJ�FRPSDQLHV��DQG�EH�IUHH�WR�HQJDJH�DQ\

RXWVLGH�KHOS�WKH\�QHHG�IRU�WKDW�SXUSRVH�� LQFOXGLQJ�GUDZLQJ

RQ�WKH�SURIHVVLRQDO�UHVRXUFHV�RI�WKH�SURSRVHG�QHZ�17$&�

Qualified YES.

• Reject  Reeves RLC and NTAC model.

However Land Council model provides for delegation to Regional Land
Councils;  currently traditional landowners can engage outside help.

7KH� 1RUWKHUQ� 7HUULWRU\� *RYHUQPHQW� VKRXOG� EH� NHSW

LQIRUPHG�ZKLFK�PLQLQJ�FRPSDQLHV�D�5/&�LV�QHJRWLDWLQJ�ZLWK�

Qualified YES ; if RLC is structured on Land Council model.  REJECT
Reeves RLC model.

7KH�1RUWKHUQ�7HUULWRU\�*RYHUQPHQW�VKRXOG�DFFHSW�ZKDWHYHU

HQIRUFHDEOH� DJUHHPHQWV� DUH� PDGH� EHWZHHQ� D� PLQLQJ

FRPSDQ\� DQG� D� 5/&� �XQOHVV� LW� FRQVLGHUV� WKH� DJUHHPHQW

VKRXOG� IDLO� RQ� RWKHU� JURXQGV�� DQG� LVVXH� WKH� UHTXLUHG

H[SORUDWLRQ�OLFHQFH�RU�PLQLQJ�LQWHUHVW�DFFRUGLQJO\�

Qualified YES .

7KH� &RPPRQZHDOWK� *RYHUQPHQW� VKRXOG� FRQWLQXH� WR� KDYH
WKH� SRZHU� WR� FDXVH� D� 3URFODPDWLRQ� WR� EH� LVVXHG� WKDW� DQ

H[SORUDWLRQ�RU�PLQLQJ�SURMHFW�VKRXOG�SURFHHG�LQ�WKH�QDWLRQDO

LQWHUHVW�

0LQLQJ� FRPSDQLHV� RSHUDWLQJ� RQ� $ERULJLQDO� ODQG� VKRXOG� EH

ERXQG� E\� ODZ� WR� SD\� QRUPDO� UR\DOWLHV� WR� WKH� 1RUWKHUQ

7HUULWRU\�*RYHUQPHQW��DV�LV�WKH�FDVH�QRZ��DQG�DOO�VR�FDOOHG

NO.  Negotiated royalties to be distributed in accordance with the
directions of the traditional landowners – usually, as set out in the mining
agreement.
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QHJRWLDWHG�UR\DOWLHV�WR�WKH�UHOHYDQW�5/&�

7KH� &RPPRQZHDOWK� *RYHUQPHQW� VKRXOG� FRQWLQXH� WR� SD\

PLQLQJ� UR\DOW\� HTXLYDOHQWV� LQWR� WKH� $ERULJLQDOV� %HQHILW

5HVHUYH�IRU�WKH�EHQHILW�RI�DOO�$ERULJLQDO�7HUULWRULDQV�

Qualified YES .  Reject Reeves prescriptive application of ABR funds.
ABR to be managed by Aboriginal people as per Land Council model.
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The Principal Recommendations NLC Response

�,9��7+(�23(5$7,216�2)�7+(�$%25,*,1$/

%(1(),76�5(6(59(��$%5���)250(5/<�7+(�$%7$�

,1&/8',1*�7+(�',675,%87,21�2)�3$<0(176�287

2)�7+(�75867�$&&2817

DQG

�9�� 7+(� 23(5$7,216� 2)� 7+(� 52<$/7<

$662&,$7,216� $1'� 7+(,5� 5(3257,1*

5(48,5(0(176

Recommendations in Chapter 16

7KH� OLQN�EHWZHHQ�WKH�$%5¶V� IXQGV�DQG� WKH�PLQLQJ� LQGXVWU\

VKRXOG� EH� PDLQWDLQHG� WR� XQGHUVFRUH� WKH� IDFW� WKDW� WKH

SD\PHQW� RI� WKHVH� IXQGV� LV� EDVHG� XSRQ� D� XQLTXH� DQG

KLVWRULFDO�IDFWRUV�

YES.

7KH�$FW�VKRXOG�EH�DPHQGHG�WR�LQFOXGH�D�FOHDU�VWDWHPHQW�RI

SXUSRVHV�IRU�WKH�GLVWULEXWLRQ�RI�WKH�IXQGV�LQ�WKH�$%5�

NO.  Decisions over the use of monies should be made by Aboriginal
people, through accountable and transparent mechanisms.

7KH�$%5�VKRXOG��LQ�IXWXUH��EH�DGPLQLVWHUHG�E\�WKH�SURSRVHG

1RUWKHUQ�7HUULWRU\�$ERULJLQDO�&RXQFLO��17$&��

NO.  Administration to remain as is, (or by Land Councils), with
improvements in administration, accountability and application as per Land
Council model.
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7KH� IRUPXOD� IRU� WKH�GLVWULEXWLRQ�RI� WKH�$%5¶V� IXQGV� VKRXOG

EH� DEROLVKHG�� ,Q� LWV� SODFH�� 17$&� VKRXOG� GHFLGH� RQ� WKH

GLVWULEXWLRQV� ZLWKLQ� WKH� VWDWHPHQW� RI� SXUSRVHV� VHW� IRU� WKH

$%5�

NO.  The formula is based on a recognition of the need for Land Councils
to be independent, for Aborigines affected by mining to be compensated,
and for all Aborigines to share in benefits.

,Q�IXWXUH��µDUHDV�DIIHFWHG¶�PRQLHV�VKRXOG�RQO\�EH�SDLG�WR�WKH

SURSRVHG�QHZ�5HJLRQDO�/DQG�&RXQFLOV��5/&V�� LQ� WKH�UHJLRQ

IRU� WKH�EHQHILW�RI� WKRVH�FRPPXQLWLHV� WKDW�FDQ�HVWDEOLVK�DQ

DFWXDO�DGYHUVH�DIIHFW�IURP�PLQLQJ�RQ�WKH�FRPPXQLW\�LQ�QHW

WHUPV�� L�H�� WDNLQJ� LQWR� DFFRXQW� WKH� UHFHLSW� RI� QHJRWLDWHG

SD\PHQWV� DQG� DQ\� FRXQWHUYDLOLQJ� EHQHILWV� REWDLQHG� IURP

WKH�PLQLQJ�

NO.  Areas affected monies are compensatory and should be payable to
traditional landowners and affected people.  NLC suggests amendment to
make explicit that it is “people affected” not “areas affected” and to allow
the NLC and such people to reach effective agreement about how future
monies will be allocated.

$OO�H[SHQGLWXUH�RI�DOO�$%5�IXQGV�DQG�DOO�RWKHU� LQFRPH�IURP

DFWLYLWLHV�RQ�$ERULJLQDO� ODQG�VKRXOG�EH�DSSOLHG�E\�17$&�RU
WKH� 5/&V� WR� SDUWLFXODU� SXUSRVHV� H�J�� FHUHPRQLHV�

VFKRODUVKLSV��KRXVLQJ��KHDOWK�HWF��&RQYHUVHO\��QRQH�RI�WKHVH

IXQGV� VKRXOG� EH� SDLG� WR� DQ� LQGLYLGXDO� ZLWKRXW� D� UHODWHG

SXUSRVH��)XUWKHUPRUH��DQ\�$VVRFLDWLRQ�UHFHLYLQJ�$%5�IXQGV

VKRXOG� QRW� EH� DEOH� WR� SD\� WKRVH� IXQGV� WR� DQRWKHU

$VVRFLDWLRQ� WKDW� PDNHV� LQGLYLGXDO� SD\PHQWV�� 0HDVXUHV

VKRXOG�DOVR�EH�DGRSWHG� WR� UHPRYH� WKH�SHUFHSWLRQ� WKDW� WKH

SUDFWLFH�RI�VXEVWLWXWLRQ�LV�RFFXUULQJ�

NO.  Decisions over Aboriginal money should be made by Aboriginal
people through accountable and transparent mechanisms.  It should not
be prescribed by Statute.

NLC agrees that special care must be taken to best ensure the proper use
of this money and, as noted in the previous comment, suggests that the
NLC and Aboriginal landowners be given the means to set binding rules on
the way in which the money is applied.

NLC agrees that substitution is unacceptable.  However, Reeves’
proposed prescribed purposes suggest substitution.
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0LQLQJ�:LWKKROGLQJ�7D[�VKRXOG�QRW�EH�DSSOLHG�WR�WKH�IXQGV

SDLG�WR�WKH�$%5�

NO.  Mining Withholding Tax should be reduced to 2%.

17$&� VKRXOG� GHYHORS� DQ� LQYHVWPHQW� VWUDWHJ\�� ZKLFK� LV

DLPHG� DW� LW� EHFRPLQJ� VHOI�VXIILFLHQW� WR� WKH� DPRXQW� RI� WKH

LQFRPH�IURP�D�SDUWLFXODU�PLQLQJ�UHVRXUFH�E\�WKH�WLPH�WKDW

UHVRXUFH�LV�HVWLPDWHG�WR�EH�H[SHQGHG�

7KH� EDODQFH� RI� WKH� $%5¶V� IXQGV� VKRXOG� EH� H[SHQGHG� E\

17$&�DQG�WKH�5/&V�RQ�SURJUDPV�IRU�WKH�FXOWXUDO��VRFLDO�DQG

HFRQRPLF�DGYDQFHPHQW�RI�$ERULJLQDO�7HUULWRULDQV�

NO.  ABR should have a responsible investment strategy, devised and
managed under Aboriginal management with effective accountability
mechanisms.

NO.  These decisions should be made by Aboriginal people.  REJECT
Reeves RLC and NTAC model.

17$&� VKRXOG� RQO\� LQYHVW� WKH� LQYHVWPHQW� FRPSRQHQW� RI� LWV

IXQGV�LQ�FRPPHUFLDO�LQYHVWPHQWV�WKDW�DUH�OLNHO\�WR�SURYLGH�D

VDWLVIDFWRU\�UDWH�RI�UHWXUQ�IRU�WKH�LQYHVWPHQW�

NO. These decisions should be made by Aboriginal people.  REJECT
Reeves RLC and NTAC model.

$� VSHFLDO� V\VWHP� RI� DVVLVWDQFH�� DFFRXQWDELOLW\� DQG

WUDQVSDUHQF\�VKRXOG�EH�DGRSWHG�IRU�$ERULJLQDO�LQFRUSRUDWHG

DVVRFLDWLRQV�WR�WDNH�DFFRXQW�RI�

• WKH�HIIHFW�RI�$ERULJLQDO�FXOWXUH�DQG�WUDGLWLRQ�

• WKH� XQGHVLUDELOLW\� RI� D�PXOWLSOLFLW\� RI� VXFK� DVVRFLDWLRQV�

DQG

• WKH� JHQHUDO� ODFN� RI� IDPLOLDULW\� DQG� H[SHULHQFH� DPRQJ

$ERULJLQDO�SHRSOH�ZLWK�DGPLQLVWHULQJ�VXFK�ERGLHV�

Qualified YES .  The NLC proposes amendments to s.35A to assist with
the management and regulation of royalty associations.
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Recommendations in Chapter 28

7KH� HVWDEOLVKPHQW� RI� WKH� 1RUWKHUQ� 7HUULWRU\� $ERULJLQDO

&RXQFLO��17$&��DV�DQ�DXWKRULW\�XQGHU�WKH�/DQG�5LJKWV�$FW�

NO.  NTAC model is contrary to Aboriginal law, and some of its functions
are unconstitutional.

7KH�PHPEHUV�RI� WKH�&RXQFLO� RI�17$&�VKRXOG�EH�DSSRLQWHG

MRLQWO\� E\� WKH� &RPPRQZHDOWK� 0LQLVWHU� DQG� WKH� &KLHI

0LQLVWHU�RI�WKH�1RUWKHUQ�7HUULWRU\�IURP�D�OLVW�RI�QRPLQDWLRQV

RI�$ERULJLQDO�7HUULWRULDQV�PDGH�E\�$ERULJLQDO�7HUULWRULDQV�

NO.  Political appointment is completely unacceptable.

7KH� &RXQFLO� PHPEHUV� VKRXOG� HOHFW� WKHLU� RZQ� &KDLUSHUVRQ
DQG�DSSRLQW�WKHLU�RZQ�&KLHI�([HFXWLYH�2IILFHU�IURP�D�OLVW�RI

FDQGLGDWHV� DSSURYHG� E\� WKH� UHOHYDQW� &RPPRQZHDOWK� DQG

1RUWKHUQ� 7HUULWRU\� 0LQLVWHUV�� 7KH� &(2� VKRXOG� DOVR� EH� D

PHPEHU�RI�WKH�&RXQFLO�H[�RIILFLR�

NO. Political appointment is completely unacceptable.

,Q�GXH�FRXUVH��*RYHUQPHQW�DSSRLQWPHQW�RI�WKH�PHPEHUV�RI

WKH� &RXQFLO� VKRXOG� EH� UHSODFHG� E\� WKHLU� HOHFWLRQ� E\

$ERULJLQDO� 7HUULWRULDQV� RQ� D� EDVLV� SURYLGLQJ� IRU� DQ

DSSURSULDWH�VSUHDG�RI�UHJLRQDO�UHSUHVHQWDWLRQ��7KLV�HOHFWLRQ

VKRXOG� WDNH� SODFH� RQFH� WKH� ODQG� FODLPV� SURFHVV� KDV� EHHQ

FRPSOHWHG�� WKH�ERXQGDULHV�RI� WKH�5/&V�KDYH�EHHQ� VHWWOHG�

DQG�D�IXUWKHU�UHYLHZ�RI�WKH�$FW�KDV�EHHQ�XQGHUWDNHQ�

NO.  The time frame for the transition from political appointment to election
is unacceptably vague and distant.

7KH�PDLQ�IXQFWLRQV�RI�17$&�ZLOO�EH�WR�

• $VVLVW� LQ� WKH� ORQJ�WHUP� VRFLDO� DQG� HFRQRPLF

DGYDQFHPHQW�RI�$ERULJLQDO�7HUULWRULDQV�WKURXJK�LWV�VRFLDO

NO.  The main function of peak bodies under the Act must be to protect
the rights of Aboriginal people.
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DQG�HFRQRPLF�DGYDQFHPHQW�SURJUDP�

• 0DLQWDLQ�VWUDWHJLF�RYHUVLJKW�RI�WKH�DFWLYLWLHV�RI�WKH�5/&V

UHODWLQJ� WR� PDMRU� DJUHHPHQWV�� GHOHJDWLRQ� RI� WKHLU

IXQFWLRQV�� WKHLU� ILQDQFLDO� DQG� DGPLQLVWUDWLYH� IXQFWLRQV

DQG�WKH�DSSRLQWPHQW�RI�WKHLU�&(2V�

NO.  It is unacceptable for a politically appointed body to oversee the
RLCs.

• +RXVH� DQG� VXSSRUW� WKH� RSHUDWLRQV� RI� WKH� &RQJUHVV� RI

5HJLRQDO�/DQG�&RXQFLOV�

NO.  Congress of RLCs and NTAC appear to be duplicating functions.

• (VWDEOLVK�DQ�LQYHVWPHQW�WUXVW�DQG�DFW�DV�D�µEDQN¶�IRU�WKH

5/&V�

NO.

• &RPSOHWH�WKH�RXWVWDQGLQJ�ODQG�FODLPV� NO.  Land claims should be completed by Land Councils.

• $FW� DV� WKH� VROH� 1DWLYH� 7LWOH� UHSUHVHQWDWLYH� ERG\� LQ� WKH

1RUWKHUQ�7HUULWRU\�

NO.  Contrary to NTA because NTAC is politically appointed.

• (QGHDYRXU� WR� UHVROYH� GLVSXWHV� EHWZHHQ� $ERULJLQDO

SHRSOH��RU�$ERULJLQDO�RUJDQLVDWLRQV��LQ�UHODWLRQ�WR�ODQG�RU

RWKHU�PDWWHUV�DV�GLVFXVVHG�LQ�PRUH�GHWDLO� LQ�&KDSWHU���

RI�WKLV�5HSRUW�

NO.  Contrary to natural justice.

• 3URYLGH� ILQDQFLDO�� WHFKQRORJLFDO� DQG� KXPDQ� UHVRXUFH

VXSSRUW��DW�FRVW��IRU�WKH�5/&V�

2Q�UHTXHVW�E\�D�5/&��DFW�RQ�WKH�5/&¶V�EHKDOI�LQ�DQ\�PDWWHU�

NO.  These functions are better performed by existing Land Councils.
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• 0DLQWDLQ� D� �QRQ�SXEOLF�� UHJLVWHU� RI� DOO� DJUHHPHQWV

HQWHUHG�LQWR�E\�HDFK�5/&�

NO.  Appropriate function of existing Land Councils.

• 17$&� ZLOO� EH� UHVSRQVLEOH� IRU� UHFHLYLQJ� DQG� GLVWULEXWLQJ

WKH�PLQLQJ� UR\DOW\� HTXLYDOHQWV� SDLG� WR� WKH� $%5� E\� WKH

&RPPRQZHDOWK� *RYHUQPHQW� DQG� DQ\� RWKHU� IXQGV

DOORFDWHG� WR� LW� E\� WKH� 1RUWKHUQ� 7HUULWRU\� DQG

&RPPRQZHDOWK�*RYHUQPHQWV�RU�$76,&�

NO.  Decisions over Aboriginal monies should be made by a
representative not appointed body.

• 17$&�ZLOO�EH�UHTXLUHG�WR�IXQG�WKH�DGPLQLVWUDWLYH�FRVWV�RI

WKH�5/&V�

NO.  Decisions over Aboriginal monies should be made by a
representative not appointed body.
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The Principal Recommendations NLC Response

�9,���7+(�&2038/625<�$&48,6,7,21�32:(56�29(5

$%25,*,1$/�/$1'

Recommendations in Chapter 17

7KH�/DQG�5LJKWV�$FW�VKRXOG�EH�DPHQGHG�E\�UHSHDOLQJ�VV����
DQG����DQG�E\�LQVHUWLQJ��LQ�3DUW�9,,��D�QHZ�V�����DORQJ�WKH

IROORZLQJ�OLQHV�

NO.

���6XEMHFW� WR� VV�� ���� DQG� ����� QRWZLWKVWDQGLQJ�DQ\WKLQJ� LQ

WKLV� $FW�� LQFOXGLQJ� V�� ���� RU� DQ\� RWKHU� $FW�� VDYH� IRU� WKH

5DFLDO� 'LVFULPLQDWLRQ� $FW� ����� �&ZOWK��� WKH� 1RUWKHUQ

7HUULWRU\� *RYHUQPHQW�PD\� FRPSXOVRULO\� DFTXLUH� DQ� HVWDWH

RU� LQWHUHVW� LQ� $ERULJLQDO� ODQG� RU� LQ� ODQG� WKH� VXEMHFW� RI� DQ

DSSOLFDWLRQ�RI�WKH�NLQG�UHIHUUHG�WR�LQ�V�������D���RWKHU�WKDQ

WKH�IUHHKROG�LQWHUHVW��IRU�SXEOLF�SXUSRVHV�SURYLGHG�WKDW�WKH

QDWXUH�DQG�H[WHQW�RI�WKH�HVWDWH�RU� LQWHUHVW�VKDOO�EH� OLPLWHG

WR�WKDW�QHFHVVDU\�IRU�WKH�SXEOLF�SXUSRVH�FRQFHUQHG�

NO.  There is no need for the NTG to have power of compulsory
acquisition. Traditional landowners have never stood in the way of public
services.

��� � $Q� HVWDWH� RU� LQWHUHVW� LQ� $ERULJLQDO� ODQG� RU� ODQG� WKH

VXEMHFW� RI� DQ� DSSOLFDWLRQ� RI� WKH� NLQG� UHIHUUHG� WR� LQ� V�

������D��FDQ�QRW�EH�FRPSXOVRULO\�DFTXLUHG�H[FHSW�E\�DQ�$FW

NO.  There is no need for the NTG to have power of compulsory
acquisition. Traditional landowners have never stood in the way of public
services.
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RI�WKH�1RUWKHUQ�7HUULWRU\�3DUOLDPHQW�WKDW�H[SUHVVO\�SURYLGHV

IRU�WKDW�DFTXLVLWLRQ�

����3ULRU�WR�DQ\�FRPSXOVRU\�DFTXLVLWLRQ�RI�DQ�HVWDWH�RU

LQWHUHVW�LQ�$ERULJLQDO�ODQG�RU�ODQG�WKH�VXEMHFW�RI�DQ

DSSOLFDWLRQ�RI�WKH�NLQG�UHIHUUHG�WR�LQ�V��������D���DQG�ZLWKLQ

WKH�SHULRG�SUHVFULEHG�E\�WKH�UHJXODWLRQV��WKH�1RUWKHUQ

7HUULWRU\�*RYHUQPHQW�VKDOO�

D���QRWLI\�WKH�UHOHYDQW�5HJLRQDO�/DQG�&RXQFLO�LQ�ZULWLQJ�DV

WR�WKH�DUHD�RI�WKH�ODQG�DIIHFWHG��WKH�QDWXUH�RI�WKH

HVWDWH�RU�LQWHUHVW�WKDW�LV�WR�EH�FRPSXOVRULO\�DFTXLUHG�

WKH�SXUSRVH�RI�WKH�DFTXLVLWLRQ��DQG�WKH�DOWHUQDWLYH

FRXUVHV�ZKLFK�KDYH�EHHQ�FRQVLGHUHG��DQG

E���DOORZ�WKH�UHOHYDQW�5HJLRQDO�/DQG�&RXQFLO��UHDVRQDEOH

DFFHVV� WR� DOO� GRFXPHQWV� KHOG� DQG� DGYLFH� UHFHLYHG

UHOHYDQW�WR�WKH�SURSRVHG�DFTXLVLWLRQ�

NO.  There is no need for the NTG to have power of compulsory
acquisition. Traditional landowners have never stood in the way of public
services.

����,Q�UHODWLRQ�WR�WKH�DFTXLVLWLRQ�RI�DQ�HVWDWH�RU� LQWHUHVW� LQ

ODQG�WKH�VXEMHFW�RI�DQ�DSSOLFDWLRQ�RI�WKH�NLQG�UHIHUUHG�WR�LQ

V�� ������D��� DQ\� FRPSHQVDWLRQ� SD\DEOH� VKDOO� EH� KHOG� LQ

WUXVW�� LQ�DFFRUGDQFH�ZLWK�WKH�UHJXODWLRQV��SHQGLQJ�WKH�ILQDO

GLVSRVLWLRQ�RI�WKH�FODLP�LQ�DFFRUGDQFH�ZLWK�V����$����

NO.  There is no need for the NTG to have power of compulsory
acquisition. Traditional landowners have never stood in the way of public
services.
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Recommendations in Chapter 18

• 7KDW� SURYLVLRQ� EH� PDGH� IRU� WKH� JHQHUDO� DSSOLFDWLRQ� RI

1RUWKHUQ� 7HUULWRU\� ODZV� WR� $ERULJLQDO� ODQG�� 6SHFLILFDOO\�

WKDW�WKH�$FW�VSHFLI\�WKH�VXEMHFW�DUHDV�LQ�UHODWLRQ�WR�ZKLFK
1RUWKHUQ�7HUULWRU\�ODZV�ZLOO�DSSO\�WR�$ERULJLQDO�ODQG��ZLWK

WKH� TXDOLILFDWLRQ� WKDW� HYHU\� HQGHDYRXU� VKRXOG� EH�PDGH

WR�HQVXUH�WKDW�WKH�ULJKWV�XQGHU�V�����RI�WKH�/DQG�5LJKWV

$FW�DUH�SUHVHUYHG�WR�WKH�JUHDWHVW�H[WHQW�SRVVLEOH�

NO.  Will amount to dramatic reduction in the integrity of Aboriginal law.
The current situation should remain.  In general NT laws apply and very
few problems arise.  No case has been established to warrant such
change.

• 6SHFLILFDOO\��,�UHFRPPHQG�WKDW�V�����EH�UHSHDOHG�DQG

V�����EH�DPHQGHG�DORQJ�WKH�IROORZLQJ�OLQHV��

• ,QVHUW�D�QHZ�VXEVHFWLRQ�����DV�IROORZV�

6XEMHFW� WR� VXEVHFWLRQV� ���� WR� ����� WKH� ODZV� RI� WKH

1RUWKHUQ� 7HUULWRU\�PDGH� SXUVXDQW� WR� VV�� ��� DQG� ��� RU

ODZV�RI�WKH�1RUWKHUQ�7HUULWRU\��LQFOXGLQJ�GHOHJDWHG�ODZV�

ZLWK� UHVSHFW� WR� HQYLURQPHQWDO� SURWHFWLRQ� DQG

FRQVHUYDWLRQ�� SXEOLF� KHDOWK� DQG� VDIHW\�� WKH� VXSSO\� RI

HVVHQWLDO�VHUYLFHV��WKH�PDLQWHQDQFH�RI�ODZ�DQG�RUGHU��RU

NO.  It is completely unnecessary to require laws in these categories to
overrule Aboriginal law as no evidence exists to suggest that such matters
are not adequately dealt with in the current arrangements.
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WKH� DGPLQLVWUDWLRQ� RI� MXVWLFH� VKDOO� DSSO\� LQ� UHODWLRQ� WR

$ERULJLQDO�ODQG�LQ�WKH�1RUWKHUQ�7HUULWRU\�

• ,QVHUW�D�QHZ�VXEVHFWLRQ�����DV�IROORZV�

,Q� WKH� DSSOLFDWLRQ� RI� D� ODZ� RI� WKH� 1RUWKHUQ� 7HUULWRU\

GHVFULEHG�LQ�VXEVHFWLRQ�����LQ�UHODWLRQ�WR�$ERULJLQDO�ODQG�

DOO� UHDVRQDEOH� VWHSV� VKDOO� EH� WDNHQ� WR� PLQLPLVH� DQ\

QHJDWLYH� HIIHFWV� RQ� WKH� XVH� RU� RFFXSDWLRQ� RI� WKH� ODQG

SXUVXDQW�WR�VXEVHFWLRQ�����

NO.  This is a weak substitute for the current arrangements.

• ,QVHUW�D�QHZ�VXEVHFWLRQ�����DV�IROORZV�

7KH� DSSOLFDWLRQ� RI� D� ODZ� RI� WKH� 1RUWKHUQ� 7HUULWRU\

GHVFULEHG�LQ�VXEVHFWLRQ�����LQ�UHODWLRQ�WR�$ERULJLQDO�ODQG

GRHV� QRW� DIIHFW� WKH� ULJKW� WR� XVH� RU� RFFXS\� ODQG� LQ

DFFRUGDQFH�ZLWK�VXEVHFWLRQ������RWKHU�WKDQ�WR�WKH�H[WHQW

WKDW� WKDW� XVH�RU� RFFXSDWLRQ� LV�GLUHFWO\� LQFRQVLVWHQW�ZLWK
WKH� HIIHFWLYH� RSHUDWLRQ� RI� WKH� ODZ� RI� WKH� 1RUWKHUQ

7HUULWRU\�

NO.  Reverses the onus of current Act to create an endless and fruitless
task of testing each law.

• ,QVHUW�D�QHZ�VXEVHFWLRQ�����DV�IROORZV�

$Q\�ODZ�RI�WKH�1RUWKHUQ�7HUULWRU\�RWKHU�WKDQ�D�ODZ�RI�WKH

1RUWKHUQ�7HUULWRU\�GHVFULEHG�LQ�VXEVHFWLRQ�����DSSOLHV�WR

$ERULJLQDO�ODQG�RWKHU�WKDQ�WR�WKH�H[WHQW�WKDW�WKDW�ODZ�LV

GLUHFWO\�LQFRQVLVWHQW�ZLWK�WKLV�$FW�

NO.  Reverses the onus of current Act to create an endless and fruitless
task of testing each law.
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• 7KDW�SURYLVLRQ�EH�PDGH�WR�HQVXUH�WKDW�WKH�FRVWV�RI

IHQFLQJ�DULVLQJ�XQGHU�WKH�)HQFHV�$FW�DUH�PHW�E\�WKH

UHOHYDQW�5/&��6SHFLILFDOO\��LW�LV�UHFRPPHQGHG�WKDW�V�

���RI�WKH�/DQG�5LJKWV�$FW�EH�DPHQGHG�E\�LQVHUWLQJ�D

QHZ�VXEVHFWLRQ�����DV�IROORZV�

,Q�WKLV�VHFWLRQ�WKH�WHUP�µFKDUJHV¶�LQFOXGHV��EXW�LV�QRW

OLPLWHG� WR�� WKH� FRVW� RI� IHQFLQJ� ZKLFK� LV� GXH� DQG

SD\DEOH� LQ� UHODWLRQ� WR� $ERULJLQDO� ODQG� SXUVXDQW� WR� D

ODZ�RI�WKH�1RUWKHUQ�7HUULWRU\�RU�WKH�&RPPRQZHDOWK�

NO.  Costs would be prohibitive.

• 7KDW� WKH� 1RUWKHUQ� 7HUULWRU\� *RYHUQPHQW� EH� JLYHQ� D
OLPLWHG�SRZHU�WR�FRPSXOVRULO\�DFTXLUH�$ERULJLQDO�ODQG�IRU

SXEOLF� SXUSRVHV�� LQFOXGLQJ� IRU� WKH� SXUSRVH� RI� ZDWHU

VXSSO\�� $� GHWDLOHG� UHFRPPHQGDWLRQ� RQ� FRPSXOVRU\

DFTXLVLWLRQ�DSSHDUV�HOVHZKHUH�LQ�WKLV�5HSRUW�

NO.  Unnecessary.  See previous comments on Section V.
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Recommendations in Chapter 10

• $�V\VWHP�RI�UHSUHVHQWDWLYH�UHJLRQDO�ODQG�FRXQFLOV�VKRXOG

EH� HVWDEOLVKHG� EDVHG� RQ� WKH� HLJKWHHQ� H[LVWLQJ� /DQG
&RXQFLO� UHJLRQV� �LQFOXGLQJ� WKH� WZR� VPDOO� /DQG� &RXQFLO

DUHDV��

NO.  The current mechanism for the creation of new land councils is more
appropriate and allows Aboriginal people to decide.  Reeves RLC model is
contrary to Aboriginal law and may be unconstitutional.

• 7KHVH� 5HJLRQDO� /DQG� &RXQFLOV� �5/&V�� VKRXOG� EH

DXWRQRPRXV�� VXEMHFW� WR� WKH� V\VWHP� RI� VXSHUYLVLRQ� DQG

DFFRXQWDELOLW\��GHWDLOHG�LQ�&KDSWHU�����

NO.  The system described is neither autonomous nor accountable.

• (DFK�5/&�VKRXOG�EH�UHTXLUHG�WR�PDNH�LWV�GHFLVLRQV�LQ�WKH

EHVW� LQWHUHVWV�RI� WKH�$ERULJLQDO�SHRSOH�RI� LWV� UHJLRQ�DQG

VKRXOG�EH�HQWLWOHG�WR�DGRSW�WKH�GHFLVLRQ�PDNLQJ�SURFHVV

WKDW� LW� FRQVLGHUV� EHVW� UHIOHFWV� $ERULJLQDO� WUDGLWLRQDO
SURFHVVHV�LQ�LWV�UHJLRQ�

NO.  This would transfer property rights from traditional landowners to
RLCs and is illegal – in Aboriginal and non-Aboriginal law and
unacceptable.

• $OO�GLVSXWHV�DULVLQJ�RXW�RI�WKH�/DQG�5LJKWV�$FW�VKRXOG�EH

GHDOW� ZLWK� DW� ILUVW� LQVWDQFH� E\� WKH� UHOHYDQW� 5/&� E\� WKH

NO.  Reject  Reeves model for RLC, however, LC model allows for such
dispute resolution process..
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PHWKRGV�LW�FRQVLGHUV�DSSURSULDWH�

• $�SHUVRQ�DJJULHYHG�E\�D�GHFLVLRQ�RI�D�5/&�VKRXOG�KDYH�D

ULJKW� RI� DSSHDO� WR� 17$&�� ZKLFK� VKRXOG� GHDO� ZLWK� WKH

DSSHDO�E\�WKH�PHWKRGV�LW�FRQVLGHUV�DSSURSULDWH�

NO.  Disputes should be dealt with in accordance with Aboriginal decision-
making.

• $�SHUVRQ�DJJULHYHG�E\�D�GHFLVLRQ�RI�17$&�VKRXOG�KDYH�D

ULJKW� WR� DSSHDO� RQ� D� TXHVWLRQ� RI� ODZ� RQO\� WR� WKH

$ERULJLQDO�/DQG�&RPPLVVLRQHU��RU�VRPH�VLPLODU�ERG\��1R

TXHVWLRQ�RI�$ERULJLQDO�WUDGLWLRQ�VKRXOG�EH�HQWHUWDLQHG�RQ

VXFK�DQ�DSSHDO�

NO.  Denial of natural justice to limit options of redress.

• $Q��H[LVWLQJ��2PEXGVPDQ�VKRXOG� UHFHLYH�DQG�GHDO�ZLWK
QRQ�WUDGLWLRQDO��DGPLQLVWUDWLYH�FRPSODLQWV�DJDLQVW�D�5/&

RU�17$&�

NO.  Denial of natural justice to limit options of redress.
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Recommendations in Chapter 27

• ,I�DQ\�GLVSXWHV�DULVH�DERXW�WKH�ERXQGDULHV�RI�DQ\�RI�WKH

5/&� UHJLRQV� WKH� 0LQLVWHU� VKRXOG� UHTXHVW� WKH� $ERULJLQDO

/DQG�&RPPLVVLRQHU�WR�LQTXLUH�LQWR�WKH�PRVW�DSSURSULDWH

ERXQGDULHV�DQG�UHSRUW�WR�KLP�SXUVXDQW�WR�V��������G��RI

WKH�/DQG�5LJKWV�$FW�

NO.  This is unworkable because of the interdependent and inter-related
nature of land tenure and Aboriginal relations.  Land Council model
provides for resolution between RLC and LC and ultimately for Minister to
seek advice regarding alternative or new Land Council.  LC model
proposes that changes to LC or RLC boundaries occur only with traditional
decision-making processes and having regard to the views and interests of
Aboriginal communities affected.

• (DFK�5/&�ZLOO�EH�FRPSULVHG�RI�LWV�

• 0HPEHUVKLS�

• %RDUG�RI�'LUHFWRUV�

• &KLHI�([HFXWLYH�2IILFHU��DQG

• 6WDII�

Qualified NO .  Regional Councils should comprise the membership and
directors (or Executive) only – see LC model.

• 7KH� XQLYHUVDO� UXOHV� RI�PHPEHUVKLS� RI� HDFK� 5/&� VKRXOG

EH�WKDW�

• DQ\�$ERULJLQDO�SHUVRQ��ZKR�KDV�D�WUDGLWLRQDO�DIILOLDWLRQ

WR� DQ� DUHD� RI� ODQG� ZLWKLQ� WKH� UHJLRQ�� RU� ZKR� LV� D

SHUPDQHQW� UHVLGHQW�RI� WKH� UHJLRQ�� LV�HQWLWOHG� WR�EH�D
PHPEHU�RI�DQ�5/&�

• QR�SHUVRQ�PD\�EH�D�PHPEHU�RI�PRUH�WKDQ�RQH�5/&�DW
DQ\�RQH�WLPH��DQG

Qualified YES.  Reject  Reeves RLC model but membership rules
acceptable for LC RLC model.
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• HDFK�5/&� VKDOO� EH� UHTXLUHG� WR� NHHS�D�5HJLVWHU� RI� LWV

PHPEHUV�

• 7KH� PHPEHUVKLS� RI� WKH� 5/&� VKRXOG� GHFLGH� WKH

QXPEHU�RI�'LUHFWRUV�RQ�WKH�%RDUG�RI�WKH�5/&�DQG�KRZ

WKH\�ZLOO�EH�FKRVHQ�

Qualified YES .  Reject  Reeves model but LC RLC model would provide
guidelines for accountability and consistency.

• 7KH�$FW� VKRXOG� VLPSO\� SUHVFULEH� WKDW� WKH� V\VWHP� IRU

FKRRVLQJ� WKH� 'LUHFWRUV� RI� WKH� %RDUG� RI� HDFK� 5/&

VKRXOG�EH�IDLU��UHSUHVHQWDWLYH�RI�WKH�UHJLRQ�DQG�QRQ�

GLVFULPLQDWRU\�

Qualified YES .  Reject  Reeves model but LC RLC model would provide
guidelines for accountability and consistency.

• 7KH� &(2� RI� HDFK� 5/&� VKRXOG� EH� DSSRLQWHG� E\� LWV

%RDUG�RI�'LUHFWRUV�IURP�D�OLVW�RI�FDQGLGDWHV�DFFHSWDEOH
WR�WKH�%RDUG�DQG�DSSURYHG�E\�17$&�

NO.  Political appointment is unacceptable.

• 7KH� VWDII� RI� HDFK� 5/&� VKRXOG� EH� DSSRLQWHG� E\� WKH

&(2�� WR� ZKRP� WKH� VWDII� ZLOO� EH� UHVSRQVLEOH� IRU� WKH

SURSHU�H[HFXWLRQ�RI�WKHLU�GXWLHV�

NO.  Staffing controlled by political appointee is unacceptable.
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• 7KH�PDLQ�IXQFWLRQV�RI�D�5/&�VKRXOG�EH�DV�IROORZV�

• WR�XQGHUWDNH�DOO� WKH�IXQFWLRQV�RI�WKH�SUHVHQW�/DQG

&RXQFLOV� LQ� LWV� UHJLRQ� ZLWK� WKH� H[FHSWLRQV� RI

FRPSOHWLQJ� WKH� ODQG� FODLPV� SURFHVV�� VDFUHG� VLWHV

DVVLVWDQFH�� DQG� DVVLVWDQFH� ZLWK� FRPPHUFLDO

YHQWXUHV�� ZKLFK� IXQFWLRQV� ZLOO� EH� XQGHUWDNHQ� E\

17$&�� RU� RWKHU� ERGLHV� DV� VSHFLILHG� HOVHZKHUH� LQ

WKLV�5HSRUW�

Qualified YES .  Reject  Reeves model of RLC and NTAC but the NLC
supports amendment of the Land Rights Act so that Full Council powers
can be delegated to Regional Councils to undertake those functions.  The
NLC does not see any limit on the range of functions which can be
delegated, provided they relate to the region, apart from the power of
delegation itself and the power to affix the common seal.

• WR�PDNH�GHFLVLRQV� LQ� UHODWLRQ� WR�SURSRVDOV� IRU� WKH

XVH� RI� $ERULJLQDO� ODQG� LQ� LWV� UHJLRQ� WKDW� GR� QRW
FRQIOLFW� ZLWK� WKH� IXQFWLRQV� DERYH�� LQFOXGLQJ

GHFLVLRQV� UHODWLQJ� WR� H[SORUDWLRQ� DQG� PLQLQJ�

WRXULVP�� DQG� VSHFLDOLVW� SULPDU\� SURGXFWLRQ

�KRUWLFXOWXUH��DTXDFXOWXUH��HWF���

NO.  This is contrary to Aboriginal laws and Australian law;  and amounts
to an acquisition of property rights.  LC model and functions for RLC
provide for appropriate decision-making in accordance with Aboriginal law.

• WR�KROG�LQ�WUXVW�DOO�$ERULJLQDO� ODQG�LQ� LWV�UHJLRQ�IRU

WKH�EHQHILW�RI�DOO�$ERULJLQDO�SHRSOH�ZKR�DUH�HQWLWOHG

E\�WUDGLWLRQ�WR�XVH�RU�RFFXS\�WKDW�ODQG�

NO.  Acquisition of property from current land trusts.

• WR� UHFHLYH�DQG�VSHQG� IXQGV�PDGH�DYDLODEOH�E\�17$&

IRU� WKH� DGPLQLVWUDWLRQ� RI� WKH� 5/&� RU� IRU� SXEOLF
SXUSRVHV�DSSURYHG�E\�17$&�

NO.  The distribution of monies by the politically appointed NTAC is
unacceptable.

• WR�DVVLVW� LQ� WKH�VRFLDO�DQG�HFRQRPLF�DGYDQFHPHQW

RI�$ERULJLQDOV�OLYLQJ�LQ�LWV�UHJLRQ��DQG

Qualified YES .  Reject  Reeves model for RLC, however LC model for
RLC provides for such assistance.  Protection of rights must be prioritised.

• WR� FR�RUGLQDWH� DQG� DVVLVW� WKH� LPSOHPHQWDWLRQ� RI

WKH� $ERULJLQDO� VRFLDO� DQG� HFRQRPLF� DGYDQFHPHQW

Qualified YES .  Reject  Reeves model for RLC.  Resourcing would be a
problem but agree communities are inundated by government agencies.



60

SURJUDPV� RI� 17$&�� WKH� 1RUWKHUQ� 7HUULWRU\� DQG

&RPPRQZHDOWK� *RYHUQPHQWV� DQG� $76,&�� LQ� LWV

UHJLRQ�

• 7KH�DQQXDO�EXGJHW� IRU�HDFK�5/&�VKRXOG�EH� OHIW� WR� LWV

RZQ�GLVFUHWLRQ��(DFK�5/&�ZLOO�EH�UHTXLUHG�WR�PHHW�LWV

DGPLQLVWUDWLYH� H[SHQVHV� IURP� WKH� DQQXDO� DOORFDWLRQ

SURYLGHG�WR�LW�E\�17$&�

NO.  Reject  Reeves model for RLC and NTAC as inappropriate for NTAC
to determine funding.

• $OO�DJUHHPHQWV�PDGH�E\�D�5/&�ZLOO�EH�UHTXLUHG�WR�EH

UHJLVWHUHG�ZLWK�17$&�

NO.
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Definition of Traditional Aboriginal owners–Chapter 8

5HFRPPHQGDWLRQV

7KH�GHILQLWLRQ�RI�WUDGLWLRQDO�$ERULJLQDO�RZQHUV�LQ�WKH�$FW

VKRXOG�EH�UHWDLQHG�IRU�WKH�SXUSRVHV�RI�WKH�UHPDLQLQJ�ODQG

FODLPV�XQGHU�WKH�$FW�

Qualified YES .  Definition should be retained throughout the Act, not just
limited to land claim purposes.
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2XWVWDQGLQJ�/DQG�&ODLPV±&KDSWHU���

5HFRPPHQGDWLRQV

%$1.6�$1'�%('6�2)�5,9(56

• 7KH�ODQG�FODLPV�WR�WKH�EDQNV�DQG�EHGV�RI�ULYHUV�WKDW

IDOO�ZKROO\�ZLWKLQ�RWKHU� ODQG�WKDW� LV�FODLPDEOH��VKRXOG

EH�JUDQWHG�ZLWKRXW�IXUWKHU�GHOD\�DQG�H[SHQVH�

YES.

• 7KH� /DQG� 5LJKWV� $FW� VKRXOG� EH� DPHQGHG� WR� SUHYHQW

ODQG�FODLPV�WR�WKH�EDQNV�DQG�EHGV�RI�ULYHUV�WKDW�IRUP

WKH�ERXQGDU\�EHWZHHQ�ODQG�WKDW�LV�DYDLODEOH�IRU�FODLP
DQG�WKDW�ZKLFK�LV�QRW��RU�WKDW�FRPSULVH�D�VWULS�RI�ODQG

EHWZHHQ� WZR�DUHDV�RI� ODQG� WKDW�DUH�QRW�DYDLODEOH� IRU

FODLP�

NO.  Such issues should be decided by means of the existing land claim
process, involving the ALC and the Minister.

,17(57,'$/�=21(

• 7KH� /DQG� 5LJKWV� $FW� VKRXOG� EH� DPHQGHG� WR� SURYLGH

WKDW� WKH� DUHDV� RI� WKH� 1RUWKHUQ� 7HUULWRU\� RQ� WKH

VHDZDUG� VLGH� RI� WKH� KLJK� ZDWHUPDUN�� WKDW� DUH� QRW

DOUHDG\� $ERULJLQDO� ODQG� XQGHU� WKH� $FW�� DUH� QRW

DYDLODEOH�IRU�FODLP�XQGHU�WKH�$FW�

NO. Such issues should be decided by Land Community/Commission and
Councils.

• 7KH�FRPPRQ�ODZ�SRVLWLRQ�UHJDUGLQJ�WKH�RZQHUVKLS�RI
OLYLQJ�ILVK�DQG�QDWLYH�IDXQD�RQ�$ERULJLQDO�ODQG�VKRXOG

EH�FRQILUPHG�LQ�WKH�/DQG�5LJKWV�$FW�

NO.  In current Australian common law Aboriginal people have native title
rights to fish and fauna.

• 7KH�1RUWKHUQ�7HUULWRU\�/HJLVODWLYH�$VVHPEO\�VKRXOG�EH

JLYHQ�WKH�SRZHU�WR�SDVV�OHJLVODWLRQ�WR�SURYLGH�IRU�WKH

NO.  Such matters must await the outcome of current land claims and
litigation.  NLC proposes amendment to Act to recognise traditional rights
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MRLQW� PDQDJHPHQW� RI� WKH� UHVRXUFHV� LQ� WKH� LQWHUWLGDO

]RQH� DQG� WKH� WHUULWRULDO� ZDWHUV� RI� WKH� 1RUWKHUQ

7HUULWRU\� ERWK� RQ� DQG� RII� $ERULJLQDO� ODQG� LQ
FRQMXQFWLRQ� ZLWK� WKRVH� $ERULJLQDO� SHRSOH� ZKR� KDYH

WUDGLWLRQDO�LQWHUHVWV�LQ�WKRVH�UHVRXUFHV�DQG�DUHDV�DQG

RWKHU� SHUVRQV� DQG� JURXSV� ZLWK� LQWHUHVWV� LQ� WKRVH

UHVRXUFHV�DQG�DUHDV�

to the sea and resources.

• 7KH�1RUWKHUQ� 7HUULWRU\¶V� SRZHU� WR�PDNH� ODZV� LQ� WKLV

UHJDUG�VKRXOG�EH�PDGH�VXIILFLHQWO\�EURDG�WR�DOORZ�LW�WR

SHUPLW� PHPEHUV� RI� WKH� SXEOLF�� ZKR� DUH� ODZIXOO\

ILVKLQJ� LQ� VXFK� ZDWHUV� DQG� FRPPHUFLDO� ILVKHUPHQ

OLFHQVHG�WR�ILVK�LQ�VXFK�ZDWHUV��WR�SODFH�DQFKRUV��QHWV�

ILVKLQJ� OLQHV� RU� RWKHU� VLPLODU� LWHPV� RI� HTXLSPHQW� RQ

WKH�EHG�RU� VKRUH�RI� WKH� LQWHUWLGDO� ]RQH�RQ�$ERULJLQDO
ODQG�

NO.  This is unnecessary and completely fails to recognise the cultural and
economic importance, and the size, of intertidal zones.  Where it is
appropriate, agreements can be reached between fishers and traditional
landowners.

• 7KH�RUGHU�RI�SULRULWLHV�JLYHQ�WR�WKH�LQWHUHVWV�RI�WKH

YDULRXV�JURXSV�LQYROYHG�LQ�WKH�MRLQW�PDQDJHPHQW

UHJLPH�VKRXOG�EH�

• &RQVHUYDWLRQ�DQG�FHUWDLQ�RWKHU�LGHQWLILDEOH

RYHUULGLQJ�LQWHUHVWV�

• 7UDGLWLRQDO�KXQWLQJ�DQG�ILVKLQJ�

• &RPPHUFLDO�DQG�UHFUHDWLRQDO�KXQWLQJ�DQG�ILVKLQJ�

NO.  This priority list is misleading.  Traditional rights and conservation are
entirely consistent and should not be presented as competing interests.
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6($6�$1'�6($�%('6

• 7KH�H[SUHVVLRQ�µORZ�ZDWHU�PDUN¶�VKRXOG�EH�GHILQHG�LQ

V�� �� RI� WKH� /DQG� 5LJKWV� $FW� WR� PHDQ� WKH� PHDQ� ORZ

ZDWHU�PDUN�

NO.  This question is currently before the courts for determination. If an
amendment were made contrary to the Court’s decision then government
may have to pay compensation for the acquisition of property.

• 7KH� /DQG� 5LJKWV� $FW� VKRXOG� EH� DPHQGHG� WR� SURYLGH

WKDW� WKH� DUHDV� RI� WKH� 1RUWKHUQ� 7HUULWRU\� RQ� WKH

VHDZDUG�VLGH�RI� WKH� �PHDQ�� ORZ�ZDWHU�PDUN�RQ� ODQG

JUDQWHG� WR� DQ� $ERULJLQDO� /DQG� 7UXVW� XQGHU� WKH� $FW�

DQG�RQ�WKH�VHDZDUG�VLGH�RI�WKH�KLJK�ZDWHUPDUN�RI�DOO

RWKHU�ODQG�LQ�WKH�1RUWKHUQ�7HUULWRU\��LQFOXGLQJ�WKH�VHD
EHG�XQGHU�WKH�1RUWKHUQ�7HUULWRU\¶V�WHUULWRULDO�ZDWHUV��

VKRXOG�QRW�EH�DYDLODEOH�IRU�FODLP�XQGHU�WKH�$FW�

NO.  Should be decided by the courts.

&216(59$7,21�/$1'�&25325$7,21�1257+(51

7(55,725<�/$1'�&25325$7,21�/$1'

• 7KH� /DQG� 5LJKWV� $FW� VKRXOG� EH� DPHQGHG� WR� SXW� LW

EH\RQG� GRXEW� WKDW� ODQGV� KHOG� E\� WKH� &RQVHUYDWLRQ

/DQG� &RUSRUDWLRQ� RU� WKH� 1RUWKHUQ� 7HUULWRU\� /DQG

&RUSRUDWLRQ�DUH�QRW�DYDLODEOH�IRU�FODLP�XQGHU�WKH�$FW�

NO.  Should be decided by the courts.

• 7KH� 1RUWKHUQ� 7HUULWRU\� *RYHUQPHQW� VKRXOG� GR� DOO� LQ

LWV� SRZHU� WR� UHFRJQLVH� DQG� SURWHFW� WUDGLWLRQDO
$ERULJLQDO� LQWHUHVWV� LQ� ODQG�KHOG�E\� WKH�&RQVHUYDWLRQ

/DQG�&RUSRUDWLRQ�1RUWKHUQ�7HUULWRU\�/DQG�&RUSRUDWLRQ

DQG�� LQ� UHODWLRQ� WR� WKH� IRUPHU�� JLYH� WKRVH� $ERULJLQDO

SHRSOH�� ZLWK� WUDGLWLRQDO� LQWHUHVWV� LQ� WKDW� ODQG�� DQ

NO.  See above.
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HIIHFWLYH�UROH�LQ�WKH�PDQDJHPHQW�RI�DQ\�QDWLRQDO�SDUN

LQYROYHG�

27+(5�0$77(56

• 7KH�µVXQVHW�FODXVH¶��V������$���VKRXOG�EH�UHWDLQHG� NO.  “Sunset clause” should be removed.

• (QFRXUDJH� WKH� HDUO\� SDVVDJH� RI� WKH� $ERULJLQDO� /DQG

5LJKWV� �1RUWKHUQ� 7HUULWRU\�� $PHQGPHQW� %LOO� �1R�� ��
�����

NO.  The stock routes amendments should not pass until there is some
solution found for Aboriginal people dispossessed by the pastoral industry;
eg rectify NTG Community Living Areas process.
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Land Claims Procedures–Chapter 12

6HWWOHPHQW�RI�RXWVWDQGLQJ�FODLPV

7KH�$ERULJLQDO�/DQG�&RPPLVVLRQHU¶V�IXQFWLRQV�VKRXOG�EH

H[SDQGHG�DV�IROORZV�

• WR� LQWHUYHQH� E\� ZD\� RI� FRQFLOLDWLRQ� RU� PHGLDWLRQ� WR

DVVLVW�LQ�WKH�VHWWOHPHQW�RU�GLVSRVDO�RI�ODQG�FODLPV�
Qualified YES , only at request of all parties.

• WR� PDNH� ILQGLQJV� DQG� UHFRPPHQGDWLRQV� XQGHU

V�������D��LL��RI�WKH�$FW�E\�FRQVHQW�

YES.

• WR�GLVPLVV�D� ODQG�FODLP�VXEMHFW� WR�VXFK�DQ�RUGHU�QRW

WDNLQJ� HIIHFW� XQGHU� V�� ��$���� XQWLO� DOO� SDUWLHV� KDYH

H[HUFLVHG�WKHLU�ULJKW�WR�FKDOOHQJH�LW��DQG

NO.  Denial of natural justice;  Aboriginal people have the right to have
their claims heard.

• WR�VSHFLI\�LQ�V�����RI�WKH�$FW�D�UDQJH�RI�PHDVXUHV�WR

UHGXFH�IRUPDOLWLHV�DQG�LPSURYH�HIILFLHQFLHV�LQ�WKH�ODQG

FODLPV�SURFHVV�

Qualified YES, so long as “efficiencies” do not detract from rights of
Aboriginal claimants.

6HFWLRQV� ������D��LL�� DQG� ������ VKRXOG� EH� DPHQGHG� WR

SURYLGH� WKDW� WKH� $ERULJLQDO� /DQG� &RPPLVVLRQHU� VKDOO�� LQ

PDNLQJ� KLV� UHSRUW� DQG� UHFRPPHQGDWLRQV� WR� WKH� 0LQLVWHU�

KDYH�UHJDUG�WR�DOO�RI�WKH�PDWWHUV�VHW�RXW�LQ�V��������

NO.  Detriment is a political decision and should be left to the Minister.

$� VHWWOHPHQW� FRQIHUHQFH� VKRXOG� EH� FRQYHQHG� E\� WKH

$ERULJLQDO� /DQG� &RPPLVVLRQHU� LQ� DQ� DWWHPSW� WR� VHWWOH� DV

NO.  Agree with concept of settlement conference which can (and is
occurring) without the need for any amendment.  This is also covered by
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PDQ\�RI�WKH�RXWVWDQGLQJ� ODQG�FODLPV�DV�SRVVLEOH��LQFOXGLQJ

VHD�FORVXUH�DSSOLFDWLRQV���ZLWK�VXFK�FRQIHUHQFH�SURFHHGLQJ

RQ�WKH�EDVHV�WKDW�WKH�$ERULJLQDO�/DQG�&RPPLVVLRQHU�ZLOO�QRW
QHHG� WR� LQTXLUH� LQWR� WKH� TXHVWLRQ� RI� WUDGLWLRQDO� RZQHUVKLS�

WKH�$ERULJLQDO�/DQG�&RPPLVVLRQHU�ZLOO�EH�UHTXLUHG�WR�UHSRUW

KLV� UHFRPPHQGDWLRQV� RQ� VWUHQJWK� RI� DWWDFKPHQW� DQG

GHWULPHQW� �VHH� DERYH�� DQG� WKH� $ERULJLQDO� /DQG

&RPPLVVLRQHU�ZLOO�RQO\�QHHG�WR�PDNH�UHFRPPHQGDWLRQV�RQ

UHDO� DQG� LPPHGLDWH� GHWULPHQW� �RQ� WKH� DVVXPSWLRQ� WKH

1RUWKHUQ�7HUULWRU\�*RYHUQPHQW�ZLOO�KDYH�D�OLPLWHG�SRZHU�RI

FRPSXOVRU\�DFTXLVLWLRQ�LQ�UHODWLRQ�WR�$ERULJLQDO�ODQG��

the first recommendation re conciliation and mediation.   Reject  NTG
compulsory acquisition model.

,I� WKH� 0LQLVWHU� LV� PLQGHG� WR� HQWHUWDLQ� DQ� DSSOLFDWLRQ� WR

DPHQG� 6FKHGXOH� �� WR� EULQJ� IXUWKHU� ODQG� XQGHU� WKH� $FW�� D

VWDQGDUG� DSSURDFK� VKRXOG� EH� DGRSWHG�� LQYROYLQJ� WKH
$ERULJLQDO� /DQG� &RPPLVVLRQHU� LQTXLULQJ� LQWR� DQ\� VXFK

SURSRVDOV�

NO.  If the Minister is so minded then he should not be delayed in acting..

6HFWLRQ� ������ RI� WKH� $FW� VKRXOG� EH� DPHQGHG� WR� EULQJ� WKH

UHWLULQJ� DJH� IRU� DQ�$ERULJLQDO� /DQG�&RPPLVVLRQHU� LQWR� OLQH

ZLWK� WKH� UHWLULQJ� DJH� RI� )HGHUDO� &RXUW� DQG�6XSUHPH�&RXUW

MXGJHV�

YES.  Has already occurred in February 1999.
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2QFH�WKH�ODQG�FODLPV�SURFHVV�LV�FRPSOHWH��WKH�ILQDO�UHJLVWHU

RI�WKH�ODQG�FODLPV�PDGH�XQGHU�WKH�$FW�VKRXOG�EH�SODFHG�LQ

WKH� FXVWRG\� RI� WKH� 5HJLVWU\� RI� WKH� 6XSUHPH� &RXUW� RI� WKH

1RUWKHUQ�7HUULWRU\��WKH�FRQWURO�RI�DFFHVV�WR�DUFKLYDO�PDWHULDO

XQGHU�WKH�$FW�VKRXOG�EH�D�IXQFWLRQ�RI�WKDW�5HJLVWU\��DQG�WKH

UHPDLQLQJ� IXQFWLRQV� RI� WKH� $ERULJLQDO� /DQG� &RPPLVVLRQHU

XQGHU�VV��������G��DQG��H��DQG�V��������RI�WKH�/DQG�5LJKWV

$FW� VKRXOG� WKHQ� EH� FRQIHUUHG� RQ� D� 1RUWKHUQ� 7HUULWRU\

6XSUHPH�&RXUW�MXGJH��IURP�WLPH�WR�WLPH��DV�UHTXLUHG�

NO. As has been identified in earlier recommendations, it may well be that
the ALC will continue to have functions after all land claims have been
disposed of.  It is, at the very least, premature to make such an
amendment.

2WKHU�PDWWHUV

$V� PDQ\� RXWVWDQGLQJ� ODQG� FODLPV� DV� SRVVLEOH� VKRXOG� EH

UHVROYHG� E\� OHJLVODWLYH� LQWHUYHQWLRQ� RU� VHWWOHPHQW�� DQG� WKH

UHPDLQGHU�ZLWKLQ�WZR�WR�WKUHH�\HDUV�

NO.  Settlement is appropriate; but legislative amendment denies due
process.

7KH� HUURU� LQ� UHODWLRQ� WR� WKH� JUDQW� PDGH� WR� WKH� *XUXQJX

$ERULJLQDO� /DQG� 7UXVW� WR� LQFOXGH� WKH� (OOLRWW� 6WRFN\DUGV

VKRXOG�EH�UHPHGLHG�ZLWKRXW�IXUWKHU�GHOD\�

NO.  This would amount to an acquisition of property unless the remedy
includes the original undertakings for addressing environmental health and
social problems.

7KH�0LQLVWHU� VKRXOG� EH� UHTXLUHG� WR� FRQVLGHU� DQG�PDNH� KLV

UHFRPPHQGDWLRQV� RQ� D� UHSRUW� IURP� WKH� $ERULJLQDO� /DQG

&RPPLVVLRQHU�SXUVXDQW�WR�V��������D��ZLWKLQ�VL[�PRQWKV�RI

WKH�UHFHLSW�RI�VXFK�D�UHSRUW�

YES.
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$� VSHFLDO� DOORFDWLRQ� RI� UHVRXUFHV� VKRXOG� EH� PDGH� WR� WKH

SURSRVHG� 1RUWKHUQ� 7HUULWRU\� $ERULJLQDO� &RXQFLO� DQG� WKH

2IILFH�RI� WKH�$ERULJLQDO� /DQG�&RPPLVVLRQHU� WR�HQVXUH� WKDW

WKH� ODQG� FODLPV� SURFHVV� LV� FRPSOHWHG� ZLWKLQ� WZR� WR� WKUHH
\HDUV�

NO. NTAC is opposed.  2 years is an impossible target for due process to
occur.
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Sacred Sites–Chapter 13

5HFRPPHQGDWLRQV

7KH� /DQG� 5LJKWV� $FW� VKRXOG� EH� DPHQGHG� E\� GHOHWLQJ� ERWK

VV��������ED��DQG����

NO.  Land Councils to retain sacred sites role.

6HFWLRQ����RI�WKH�1RUWKHUQ�7HUULWRU\�$ERULJLQDO�6DFUHG�6LWHV

$FW�VKRXOG�EH�DPHQGHG�WR�LQFOXGH�LQ�LW�D�SURYLVLRQ�DORQJ�WKH

OLQHV�RI� V�����RI� WKH�$ERULJLQDO�DQG�7RUUHV�6WUDLW� ,VODQGHUV

+HULWDJH�3URWHFWLRQ�$FW�

YES.

7KH� 1RUWKHUQ� 7HUULWRU\� $ERULJLQDO� 6DFUHG� 6LWHV� $FW� VKRXOG

EH� DPHQGHG� VR� WKDW� D� SHUVRQ� LV� QRW� JXLOW\� RI� DQ� RIIHQFH

XQGHU�WKDW�$FW� LQ�UHODWLRQ�WR�D�VDFUHG�VLWH�RQ�IUHHKROG�ODQG

LQ� D� WRZQ� LQ� WKH� 1RUWKHUQ� 7HUULWRU\�� ZKHUH� WKDW� IUHHKROG

ODQG� ZDV� SXUFKDVHG� ZLWKRXW� QRWLFH� WKDW� LW� FRQWDLQHG� D

VDFUHG�VLWH�

NO.

7KH� 1RUWKHUQ� 7HUULWRU\� 7RZQ� 3ODQQLQJ� $FW� VKRXOG� EH

DPHQGHG�WR� LQFOXGH�SURYLVLRQV�UHTXLULQJ�QRWLFH�WR�EH�JLYHQ

WR� WKH� $ERULJLQDO� $UHDV� 3URWHFWLRQ� $XWKRULW\� RI� DOO� VXE�

GLYLVLRQDO� GHYHORSPHQW� DSSOLFDWLRQV� ZLWKLQ� WRZQV� LQ� WKH
1RUWKHUQ�7HUULWRU\�

YES and to Land Councils.

7KH� 1RUWKHUQ� 7HUULWRU\� *RYHUQPHQW� VKRXOG� WDNH� VWHSV� WR

DPHQG� WKH� +HULWDJH� &RQVHUYDWLRQ� $FW� DQG� 5HJXODWLRQV� WR

PDNH�LW�FOHDU�WKDW�$ERULJLQDO�SHRSOH�PD\�HQWHU�DQG�UHPDLQ

YES.  (Similar amendment may be required of the Cemeteries Act.
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XSRQ� DQFLHQW� $ERULJLQDO� VLWHV�� PD\� XVH� $ERULJLQDO� VDFUHG

REMHFWV�DQG�PD\�RWKHUZLVH�GHDO�ZLWK� WKH�SODFHV�RU�REMHFWV

UHIHUUHG� WR� LQ� WKH�$FW�DQG�5HJXODWLRQV�� LQ�DFFRUGDQFH�ZLWK
$ERULJLQDO�WUDGLWLRQ�
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Permits and access–Chapter 14

5HFRPPHQGDWLRQV

6HFWLRQ����RI�WKH�/DQG�5LJKWV�$FW�VKRXOG�EH�UHSHDOHG� NO.  Permits are an essential incident of land rights.

3DUW�,,�RI�WKH�$ERULJLQDO�/DQG�$FW��17��VKRXOG�EH�UHSHDOHG� NO.  Part II of ALA (NT) should be strengthened.

$PHQGPHQWV�VKRXOG�EH�PDGH�WR�WKH�7UHVSDVV�$FW��17���DV

VHW�RXW� LQ�WKLV�&KDSWHU��WR�PDNH� LW�DSSOLFDEOH�WR�$ERULJLQDO

ODQG�DQG�WR�DOORZ�$ERULJLQDO�ODQGRZQHUV�WR�PDNH�EHWWHU�XVH

RI�LW�

NO.  Trespass Act provides inadequate protection of Aboriginal rights and
laws.
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Statehood and related matters–Chapter 19

5HFRPPHQGDWLRQV

7KDW� WKH�0LQLVWHU� DQG� WKH�*RYHUQPHQW�KDYH� UHJDUG� WR� WKH

VXEPLVVLRQV� PDGH� WR� WKH� 5HYLHZ� RQ� WKLV� LPSRUWDQW� LVVXH

�VHH�$SSHQGL[�6�WR�WKLV�5HSRUW��

YES.  The Committee should note the overwhelming “no” vote from
Aboriginal people at the recent referendum.
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Native Title and Community Living Areas–Chapter 20

5HFRPPHQGDWLRQV

7KH�1DWLYH�7LWOH�$FW�VKRXOG�EH�DPHQGHG�WR�SURYLGH�WKDW�

• $�SDVW�RU� IXWXUH�JUDQW�RI� ODQG�XQGHU�WKH�/DQG�5LJKWV

$FW�H[WLQJXLVKHV�DOO�QDWLYH�WLWOH�ULJKWV�DQG�LQWHUHVWV�LQ

WKDW�ODQG�

NO.  Contrary to current laws and an acquisition of property.

• $� QDWLYH� WLWOH� FODLP� PD\� QRW� EH� FRPPHQFHG� RU

FRQWLQXHG�RYHU�DQ\�DUHD�RI�ODQG�WKDW�LV�WKH�VXEMHFW�RI

D� FODLP� XQGHU� WKH� /DQG� 5LJKWV� $FW� XQWLO� WKH� /DQG

5LJKWV�$FW�FODLP�LV�ILQDOO\�GLVSRVHG�RI�

NO.  NTA and ALRA are not inconsistent.

• $Q\�QDWLYH�WLWOH�ULJKWV�WKDW�PD\�H[LVW�LQ�UHODWLRQ�WR�DQ\

DUHD�RI� ODQG� WKDW� LV� WKH�VXEMHFW�RI�D�FODLP�XQGHU� WKH

/DQG� 5LJKWV� $FW� FDQQRW� EH� DVVHUWHG� RU� UHOLHG� XSRQ

XQWLO�WKH�/DQG�5LJKWV�$FW�FODLP�LV�ILQDOO\�GLVSRVHG�RI�

NO.  See above.

• $�JUDQW�RI�DQ�HVWDWH�RU�LQWHUHVW�LQ�DQ�DUHD�RI�ODQG�WKDW

LV�WKH�VXEMHFW�RI�D�FODLP�XQGHU�WKH�/DQGV�5LJKWV�$FW�LV

H[HPSWHG�IURP�WKH�IXWXUH�DFW�SURYLVLRQV�RI�WKH�1DWLYH

7LWOH� $FW� LQ� WKH� VDPH� ZD\� DV� ODQG� WKDW� LV� JUDQWHG

XQGHU�WKH�/DQG�5LJKWV�$FW�LV�H[HPSWHG�

Qualified YES ; except in relation to the NTA provision in relation to
mining, currently exempt from land under claim under ALRA.

• 7KH�JUDQW�RI�D�&RPPXQLW\�/LYLQJ�$UHD�LQ�IDYRXU�RI�DQ

LQFRUSRUDWHG�DVVRFLDWLRQ�RI�$ERULJLQDO�SHRSOH�SXUVXDQW

NO.  There is no necessary connection between Community Living Areas
and Aboriginal law or the native title holders.  NLC has provided
mechanisms by which Native Title interests can be reserved in the grant of
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WR� WKH� 3DVWRUDO� /DQGV� $FW� �17�� EH� GHHPHG� QRW� WR

FRQVWLWXWH�D� IXWXUH�DFW�XQGHU�WKH�1DWLYH�7LWOH�$FW��E\

LQFOXGLQJ�WKH�JUDQW�RI�VXFK�D�&RPPXQLW\�/LYLQJ�$UHD
ZLWKLQ� WKH� GHILQLWLRQ� RI� µDQ� DFW� WKDW� FDXVHV� ODQG� RU

ZDWHUV� WR�EH�KHOG�E\�RU� IRU� WKH�EHQHILW� RI�$ERULJLQDO

SHRSOHV� RU� 7RUUHV� 6WUDLW� ,VODQGHUV� XQGHU� D� ODZ

PHQWLRQHG�LQ�WKH�GHILQLWLRQ�RI�µ$ERULJLQDO�7RUUHV�6WUDLW

,VODQGHU� ODQG� RU� ZDWHUV¶� IRU� WKH� SXUSRVHV� RI� VV�

�������DQG�����RI�WKH�1DWLYH�7LWOH�$FW�

a Community Living Area (see NLC submission).

• 6XFK� D� JUDQW� RI� DQ� DUHD� RI� ODQG� DV� D� &RPPXQLW\

/LYLQJ� $UHD� XQGHU� WKH� 3DVWRUDO� /DQG� $FW�17�� VKRXOG

EH� GHHPHG� WR� H[WLQJXLVK� DQ\� H[LVWLQJ� QDWLYH� WLWOH

ULJKWV�DQG�LQWHUHVWV�LQ�WKDW�ODQG�

NO.  Constitutes acquisition of property.  See proposed alternative above.

• :KHUH�DQ�DUHD�RI�ODQG�LV�WKH�VXEMHFW�RI�DQ�DSSOLFDWLRQ

IRU�D�&RPPXQLW\�/LYLQJ�$UHD�XQGHU�WKH�3DVWRUDO�/DQG

$FW��17���D�QDWLYH�WLWOH�GHWHUPLQDWLRQ�DSSOLFDWLRQ�PD\

QRW� EH� FRPPHQFHG� RU� FRQWLQXHG� LQ� UHODWLRQ� WR� WKDW

DUHD�RI�ODQG�XQWLO�VXFK�WLPH�DV�WKH�&RPPXQLW\�/LYLQJ

$UHD�DSSOLFDWLRQ�KDV�EHHQ�ILQDOO\�GHWHUPLQHG�

NO.  CLA process can be protracted, and outcome can be accommodated
with native title interests.
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• $Q\�QDWLYH�WLWOH�ULJKWV�WKDW�PD\�H[LVW�LQ�UHODWLRQ�WR�DQ\

DUHD�RI�ODQG�WKDW�LV�WKH�VXEMHFW�RI�DQ�DSSOLFDWLRQ�IRU�D

&RPPXQLW\� /LYLQJ� $UHD� XQGHU� WKH� 3DVWRUDO� /DQG� $FW

�17��FDQQRW�EH�DVVHUWHG�RU�UHOLHG�XSRQ� LQ�UHODWLRQ�WR

WKDW� ODQG� XQWLO� VXFK� WLPH� DV� WKH� &RPPXQLW\� /LYLQJ

$UHD�DSSOLFDWLRQ�KDV�EHHQ�ILQDOO\�GHWHUPLQHG�

NO.  Denial of natural justice and contrary to current law.
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Inalienable title and Land trusts–Chapter 21

5HFRPPHQGDWLRQV

• 7KH� SURYLVLRQV� RI� WKH� $FW� WKDW� SUHYHQW� WKH� VDOH�

WUDQVIHU��RU�SHUSHWXDO�OHDVH�RI�$ERULJLQDO�ODQG��H[FHSW

WR� DQRWKHU� $ERULJLQDO� /DQG� 7UXVW�� RU� WKH� 1RUWKHUQ

7HUULWRU\� RU� &RPPRQZHDOWK�*RYHUQPHQWV�� VKRXOG� EH

UHWDLQHG�

YES.

• $OO� RWKHU� UHVWULFWLRQV� LQ� UHODWLRQ� WR� WKH� $FW� XSRQ� WKH
JUDQW�RI�DQ\�HVWDWHV�RU�LQWHUHVWV��LQFOXGLQJ�OLFHQFHV��LQ

$ERULJLQDO�ODQG��VKRXOG�EH�UHPRYHG�

Qualified YES.  This is only acceptable if the current decision-making
arrangements remain.

• 7KH� SURYLVLRQV� RI� VV�� ��$�� ��� DQG� ��$� RI� WKH� $FW

VKRXOG� EH� DPHQGHG� WR� SURYLGH� WKDW� DQ� DJUHHPHQW

PDGH� SXUVXDQW� WR� WKHP� FDQ� RSHUDWH� WR� JUDQW� DQ

HVWDWH�RU�LQWHUHVW�LQ�WKH�ODQG�XQGHU�FODLP�EHIRUH�WKDW

ODQG� LV� JUDQWHG� XQGHU� WKH� $FW�� $Q\� PRQLHV� SD\DEOH

XQGHU�VXFK�DQ�DJUHHPHQW�VKRXOG�EH�KHOG�LQ�WUXVW�

YES.  Provided the usual decision-making arrangements apply.

• 7UDQVIHU� DOO� $ERULJLQDO� ODQG� LQWR� ��� VHSDUDWH� UHJLRQV

ZLWK�WKH�5/&�IRU�HDFK�UHJLRQ�EHFRPLQJ�WKH�WUXVWHH�RI
WKH�/DQG�7UXVW�LQ�WKDW�UHJLRQ�DQG�WKH�PHPEHUV�RI�WKH

FRXQFLO� RI� WKH� 5/&� FDUU\LQJ� RXW� WKH� WUXVWHH� GXWLHV

SUHVHQWO\�FDUULHG�RXW�E\�WKH�PHPEHUV�RI�WKH�H[LVWLQJ

/DQG�7UXVWV�

NO.  Current provisions for creation of new land councils are appropriate
and based on Aboriginal decision-making.  NLC’s advice is that transfer of
land would be unconstitutional.
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• $ERULJLQDO� /DQG� 7UXVWV� EH� SHUPLWWHG� WR� KROG� ODQG

XQGHU�DQ\�IRUP�RI�WLWOH�DYDLODEOH� LQ�$XVWUDOLD��DV�ZHOO

DV�IUHHKROG�WLWOH�XQGHU�WKH�/DQG�5LJKWV�$FW�

YES.
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Role of the Minister–Chapter 22

5HFRPPHQGDWLRQV

• 7KDW�WKH�/DQG�5LJKWV�$FW�VKRXOG�EH�DPHQGHG�VR�WKDW

DOO� WKH� H[LVWLQJ� PLQLVWHULDO� FRQVHQWV�� DSSURYDOV�

SHUPLVVLRQV�DQG�WKH�OLNH�DUH�UHPRYHG�

YES, subject to the comments concerning Part IV (Mining) and except for
the long term grant of estates or interests in Aboriginal land.

• 7KDW� FRQVLGHUDWLRQ� VKRXOG� EH� JLYHQ� WR� KDYLQJ� WKH

0LQLVWHU�GHOHJDWH� VRPH��RU� DOO� RI� KLV� IXQFWLRQV�XQGHU

WKH� $FW�� WR� WKH� UHOHYDQW� 0LQLVWHU� LQ� WKH� 1RUWKHUQ
7HUULWRU\�*RYHUQPHQW�

NO.  Aboriginal people are opposed to the Act being transferred to or
administered by the NTG.
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Sundry other matters–Chapter 23

5HFRPPHQGDWLRQV

• 7KDW� WKH� GHILQLWLRQ� RI� µ$ERULJLQDO¶� LQ� WKH� /DQG� 5LJKWV

$FW� VKRXOG� EH� UHWDLQHG� DQG� LW� VKRXOG� EH� OHIW� WR� HDFK

5HJLRQDO� /DQG� &RXQFLO� WR� JLYH� ZKDWHYHU� $ERULJLQDO

WUDGLWLRQDO� FRQVHQW� LV� QHHGHG� WR� WKH� GHILQLWLRQ� RQ� D

FDVH� E\� FDVH� EDVLV�� $Q\� SHUVRQ� DJJULHYHG� E\� D

GHFLVLRQ�RI�D�5/&�RQ�WKLV�PDWWHU�VKRXOG�KDYH�D�ULJKW

RI� DSSHDO� LQ� DFFRUGDQFH� ZLWK� WKH� GLVSXWH� UHVROXWLRQ

V\VWHP�UHFRPPHQGHG�HOVHZKHUH�LQ�WKLV�5HSRUW�

NO.  Transfer of property rights from traditional landowners to RLCs.

• That the RLCs should be required to negotiate and cause the
relevant Land Trusts to provide to any Aboriginal community in their
regions that wishes to obtain it, a rent free sub-lease for a suitable
term, of the land upon which that community is situated.  In each
case, the sub-lease should be provided to the local Community
Council, or some other suitable body.  That the Community
Council, or other body holding such a lease should be permitted to
enter into a sub-lease of the land for housing or business purposes.

NO.

• Terms of lease should not be limited.

• RLCs must act on instructions of traditional landowners.

• Traditional landowners must be entitled to share in the commercial
benefits generated by their land.

• 7KDW� WKH� 1RUWKHUQ� 7HUULWRU\� *RYHUQPHQW� VKRXOG

FRQVLGHU�DPHQGLQJ�WKH�SURYLVLRQV�RI� WKH�$VVRFLDWLRQV

,QFRUSRUDWLRQ�$FW� �17�� WR�DOORZ� WKH� UHOHYDQW�0LQLVWHU

WR�FRQVHQW�WR�WKH�JUDQW�RI�D�OHDVH�RU�VXE�OHDVH�RI�ODQG

IRU� D� WHUP� RI� ��� PRQWKV� RU� OHVV�� VLPLODU� WR� WKH

SURYLVLRQV�RI�V����$����E��RI�WKDW�$FW�

YES.
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• 7KDW� WKH� &RPPRQZHDOWK� DQG� 1RUWKHUQ� 7HUULWRU\

*RYHUQPHQWV� VKRXOG� FRQVLGHU� GUDZLQJ� XS� D� VLQJOH

1RUWKHUQ� 7HUULWRU\� VFKHPH� WR� UHJXODWH� WKH� DIIDLUV� RI

LQFRUSRUDWHG� $ERULJLQDO� DVVRFLDWLRQV� LQ� WKH� 1RUWKHUQ
7HUULWRU\�

NO.  Contrary to recommendations of Royal Commission on Aboriginal
Deaths in Custody – the form of incorporation should be decided by
Aboriginal people.

• 7KH�5/&V� DQG�17$&� VKRXOG�EH�JLYHQ� WKH� IXQFWLRQ� WR

LQIRUP� DQG� HGXFDWH� WKH� SHRSOH� RI� WKH� 1RUWKHUQ

7HUULWRU\�� DQG� SDUWLFXODUO\� $ERULJLQDO� 7HUULWRULDQV�� RQ

WKH�SURYLVLRQV�RI�WKH�$FW�DQG�KRZ�LW�RSHUDWHV�

NO.  Land Councils perform this function.  If Reeves believes the current
function is not being performed adequately he should recommend, and the
Minister approve, that LCs devote more resources for this task.

• 7KH�IROORZLQJ�DPHQGPHQWV�VKRXOG�EH�PDGH�WR�WKH

$FW�

• VV��������E���������DQG����RI�WKH�$FW�VKRXOG�EH

UHSHDOHG�

NO. – ss50(1)(b) and 50(4) must be considered in light of the interests of
Aboriginals in pastoral leases and sets out important principles for the land
claim process – and some of the Act’s purposes.

YES – s72

• VV�����DQG���&�RI�WKH�$FW�VKRXOG�EH�DPHQGHG�VXFK

WKDW� ODQG�FDQ�EH�VFKHGXOHG�XQGHU� WKH�$FW�ZLWKRXW

UHTXLULQJ�DQ�DPHQGPHQW�WR�WKH�$FW�

YES.

• WKH� $FW� VKRXOG� EH� DPHQGHG� WR� HQVXUH� WKDW
FRQILGHQWLDO� LQIRUPDWLRQ�KHOG�E\�D�5/&�RU�17$&� LV

SURWHFWHG�

Qualified YES  only if Land Councils are covered instead of RLCs/NTAC.

• VV�� ��� DQG� ��� RI� WKH� $FW� VKRXOG� EH� DPHQGHG� WR

SURYLGH�WKDW�WKH�UHOHYDQW�*RYHUQPHQW�PXVW�QRWLI\

17$&� RI� SD\PHQWV� UHFHLYHG� DQG� ZKHUH� WKH

1RUWKHUQ� 7HUULWRU\� LV� WKH� UHFLSLHQW�� LW� PXVW� DOVR

QRWLI\�WKH�&RPPRQZHDOWK�*RYHUQPHQW�

Qualified YES  only if NTAC is replaced by Land Councils.
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• VV�� ��� DQG� ��� RI� WKH� $FW� VKRXOG� EH� DPHQGHG� WR

UHTXLUH� WKDW� DQ\� PRQLHV� UHFHLYHG� XQGHU� WKRVH

VHFWLRQV�PXVW�EH�SDLG�RXW�ZLWKLQ����GD\V�RI� WKHLU

UHFHLSW��:KHUH�D�SDUW�RI�WKH�SD\PHQW�LV�LQ�GLVSXWH�
WKH�$FW�VKRXOG�SURYLGH�WKDW�DW�OHDVW�WKH�DPRXQW�QRW

LQ�GLVSXWH�LV�SDLG�ZLWKLQ����GD\V�

YES.

• 7KDW�D�FRPSUHKHQVLYH�UHYLHZ�RI� WKH�RSHUDWLRQV�RI

WKH�$FW�VKRXOG�EH�FRQGXFWHG�LQ�WKUHH�WR�ILYH�\HDUV

WLPH�

Qualified YES : depending on the extensiveness of changes to the Act.  5
years is too short a period.
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Appendix 2

Extract from Katherine hearing 10 January 1998

DAVID DANIELS:    But that's what we are after, we're not wanting, trying to destroy the
Land Council at all.  We, I said that this morning to our blokes, you know.  We just want to
establish something that we can administer and make it for ourselves, in our region.

MR REEVES:    Right.

NEVILLE JONES:    With full autonomy.

DAVID DANIELS:    Yes.

MR REEVES:    That's what - - -

PHILIP TEITZEL:    But, I mean, the - - -

MR REEVES:    I'm just picking up on the model that they're putting - - -

DAVID DANIELS:    Yes.

MR REEVES:    - - - and saying, well, that - - -

DAVID DANIELS:    Well, we have presented our model already.

PHILIP TEITZEL:    Yes, but we're not exactly denying that second model.

DAVID DANIELS:    Yes.

NEVILLE JONES:    It's very similar.

PHILIP TEITZEL:    That second model we're not denying.

MR REEVES:    Yes, it's just picking up on that regional part.

DAVID DANIELS:    We're not denying that second model because that's our model, that's
what we say, really.

PHILIP TEITZEL:    And what we're saying is, they continue with their land claims, but
where we would be careful is we would say that each of those separate Land Councils should
meet, have their Chairman meet and decide what their issue, if it is an issue that changes the
Heritage Protection Law, or whatever - - -

DAVID DANIELS:    Yes, yes.

PHILIP TEITZEL:    - - - decide what their issue is, they give their instructions to their
Chairman, and that Chairman meets, maybe, with all the other Chairman, including the
Chairman of the Northern Land Council, if there is such a position - - -

DAVID DANIELS:    Yes, yes.

PHILIP TEITZEL:    - - - and each of those Chairmen then, like you said earlier, have a
Cabinet and they then decide - - -
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DAVID DANIELS:    Yes, that's - - -

PHILIP TEITZEL:    - - - what the overall position is on a State issue.

DAVID DANIELS:    Yes, we - - -

PHILIP TEITZEL:    We don't - we didn't object to that as an issue - - -

DAVID DANIELS:    Nothing, no.

PHILIP TEITZEL:    - - - as a method of dealing with State or Federal issues, but what we are
very strong on is that we don't want to get any of our views filtered - - -

DAVID DANIELS:    Yes.

PHILIP TEITZEL:    - - - because, you know, what we use our funding - - -

DAVID DANIELS:    Yes.

PHILIP TEITZEL:    We may save a lot of money in our administration by not having
lawyers and things available, and we can use some of that money to do what it says under the
Act.

DAVID DANIELS:    Yes.

PHILIP TEITZEL:    And that money might actually go back to some of the people that's - if
you've got an overflow of money, you can actually give it back to some of the community.

DAVID DANIELS:    Yes.

PHILIP TEITZEL:    Those are the sort of things that we talked about, we'd want to do.  We
would also not want to have an oversight on an agreement, and you said like the CRA
agreement - - -

DAVID DANIELS:    Yes.

PHILIP TEITZEL:    - - - you are going to talk about later on, that that was an agreement you
reached and you were quite happy with that agreement.  Now, what is the objective criteria
for anybody analysing that?  What are their ideas about what's right and what's wrong, and
why should we accept those ideas in Ngukurr community?

DAVID DANIELS:    Yes.

PHILIP TEITZEL:    So - - -

MR REEVES:    Well, it's really a - what the NLC are saying is they'll keep running it, but the
power will be moved down to the regions.  Now, that's sort of run by the NLC with a regional
model.  I think what you're saying is that the - all these regions or smaller land councils - - -

DAVID DANIELS:    Yes.

MR REEVES:    - - - those six or seven in the Top End

DAVID DANIELS:    Seven, seven, yes.



86

MR REEVES:    - - - seven, say, in the Top End, they run each of their regions and they run
the Northern Land Council, so it's the other way around.

DAVID DANIELS:    Yes, that's the way.  That's the way we want it.15

                                                
15   Northern Territory Land Rights [Act] Review Katherine 10 February 1997 pp 36 –
39.  Neville Jones is an officer of the NT Office of Aboriginal Development; Philip
Teitzel is a private solicitor whose fees were paid by the Office of Aboriginal
Development.  The Aboriginal people from Ngukurr who attended the hearing on that
day were flown by private charter to Katherine and accommodated at the Frontier
Hotel Katherine on 9 February 1998 and provided with all meals, all of which was
paid for by the Northern Territory Government.  This is despite the fact that Mr
Reeves had already visited Numbulwar and all of those present had had the
opportunity to speak at that hearing.
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Summary

The role of anthropology in the area of land rights was, initially, to provide expert
advice for the development of mediating structures and institutional frameworks that
enshrined the rights and processes of one system of law (Aboriginal Customary law)
within the legislative framework of another (Australian law). Anthropological ideas
were relevant to such legislation in as much as the application of anthropological
understanding resulted in definitions and institutional structures that were broadly
compatible with indigenous systems of land tenure, allowing them to continue
operating once the rights in land were recognised under Australian law. Subsequently
anthropologists have worked as researchers and expert witness to ensure that the
determinations the particular cases fit in with local Aboriginal tradition and customary
law (Sutton (1995: 4). Anthropological input has been crucial in describing traditional
systems of land ownership, in elucidating the rights that different people have in areas
of land and showing how land ownership is linked to other aspects of the society.

Reeves uses developments in anthropological understanding to justify a number of
proposed changes to the Aboriginal Land Rights (Northern Territory) Act, including
the introduction of smaller regional land councils and changes to the permit system,
that will ‘allow the representative bodies to adopt decision making processes that
accord with their traditions, as they interpret them’ (Reeves 1998: 201). Reeves
implies that current understanding contradicts the definition of traditional owner used
in the Act. In effect he proposes the replacement of ‘traditional owner’ under the Act
by a more general concept — ‘member of a Regional Land Council’ — defined in
terms of residence and traditional affiliation to an area of land within the specified
region (Reeves1998: 595). Three anthropological issues are central to the Reeves
report: the regional context of land ownership, the relationship between land
ownership and land use, and the significance of the spiritual relationship between
people and land. In each case the Reeves report interprets the evidence in such a way
that it supports his recommendations.

Reeves argues that the existence of a regional level of organisation provides support
for the development of regional land councils. He devotes considerable space to
discussing anthropological literature on Aboriginal group organisation. The nature of
group organisation is a complex anthropological problem; however, the debate is less
to do with the substantive issue of defining the set of people who own the land than
with abstract processes of the reproduction of Aboriginal society. The validation of
rights in land, the operation of principles of succession, and the organisation of daily
life all require that Aboriginal systems of land tenure be seen to operate in a broadly
regional context.  There is, however, little evidence for regions with fixed and
mutually exclusive boundaries or for the existence of bounded land-owning groups at
a “community” or regional level. The region provides the wider frame within which
ownership at a more localised level exists and is negotiated (see Sutton 1995: 8).
There is no new anthropological evidence that would support a change to smaller land
councils. The creation of smaller regional land councils would create inflexibility at
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the local level and impose arbitrary limits to effective land ownership. Continuation
of Aboriginal politico-legal process would seem best served by the inclusion of local
groups within larger entities which allow for changes in the regional foci over time
and which avoid drawing rigid boundaries around areas of land.

One of the significant strengths of the original definition of traditional owner under
the Act is that, despite the initial concerns of some people (eg Gumbert 1984), it is
able to accommodate the diversity of Aboriginal societies in translating ownership of
land under Aboriginal law into ownership under Australian Law. It is significant that
in the area of land claims, where the definition of traditional owner might be predicted
to be most contentious, Reeves has recommended that the definition should remain
unchanged. In effect Reeves is proposing one basis for membership of Regional Land
Councils and a different one (the original one) for land claims. The main criteria for
membership of the proposed Regional Land Councils will be residence and traditional
affiliation (Reeves 1998:295), and, since people are only allowed to be members of
one Regional Land Council, the members of that Council may include people who are
not recognised as traditional owners under Aboriginal law (but fit the residential
criterion) and exclude people who are successful claimants under the land claim
process, under the Act.

Reeves makes a series of invalid assumptions about Aboriginal regional organisation.
His statement that regional populations tend to be linguistically cohesive is wrong.
Each of Reeves’ proposed regions contains within it great linguistic diversity,
reflecting the cross-cutting nature of linguistic and social relationships in Aboriginal
Australia, which is turn reflected in high levels of multi-lingualism. Linguistic
cohesiveness cannot be used as an argument in favour of Regional Land Councils.
The concept of regional cultures is equally problematic as a basis for identifying units
of administration. ‘Regional cultures’ is not a well analysed concept anthropologically
and there is no evidence that the proposed Regional Land Councils correspond to
recognised culture areas.

The emphasis placed by Reeves on usufruct — foraging rights — does not reflect the
place they have in Aboriginal systems of ownership. A key feature of the Aboriginal
Land Rights (Northern Territory) Act is that it allows for the separation of land
ownership from land use while allowing that some relationship exists between the
two. Anthropological research by Peterson (eg Peterson 1984) has demonstrated that
land ownership has a central role in regulating the utilisation of resources and in the
long term management of land, but that it does not entail the exclusive use of
resources by the land-owners. Anthropological evidence continues to confirm the
importance of spiritual and social ties to land as integral to Aboriginal conceptions of
land ownership. Reeves, by over-emphasising the exploitation of resources rather than
caring for, looking after, and managing the land, is imposing a particularly narrow
conception of what ownership entails.

Reeves has failed to take account of the central role that permission has in Aboriginal
systems of land management, in linking land use to land ownership (eg Williams
1982). The resources of the environment are managed and protected by the land
owners through a system of permission which ensures that only those who are entitled
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to forage over the land or who have permission to forage can do so. This system of
permission involves both the spiritual and secular management of the resources.
Contextual banning of hunting, or burning a particular area of land can be instigated
as a religious sanction or as the result of a death or a dispute. Such practices can be
extended by landowners to other economic resources on Aboriginal land such as the
community store. Ownership as defined under the existing land rights legislation
allows the continuation of such management of resources by land owners. Reeves
recommends the ending of the permit system partly on the basis that exclusion is race-
based, but this is a very narrow interpretation of the Aboriginal Land Rights (Northern
Territory) Act. Aboriginal people can be excluded from access to a particular area of
land under the operation of Aboriginal law, and the permit system is a means whereby
those who are not covered by Aboriginal law can obtain permission to enter
Aboriginal land. It provides a point of articulation between Aboriginal and non-
Aboriginal law allowing Aboriginal people to exercise their right under both.

Reeves’s explicit objective is to change the purposes of the Aboriginal Land Rights
(Northern Territory Act) from granting Aboriginal people land rights to being an
instrument to facilitate development. His recommendations achieve this by reducing
the size and power of the existing Land Councils and changing the concept of
traditional owner. The power of the Land Councils has been an important factor in
enabling local Aboriginal communities to maintain their autonomy and allowing their
own systems of value and customary law to operate in changing circumstances.
Reeves (1998: 204) is quite wrong when he argues that ‘traditional owners are not
organised to take any action relevant to the secular interests of Aboriginal people’.
The system of land ownership provides management structures and decision-making
processes, and mechanisms for distributing returns from land, including the
production of certain commodities and the use of certain resources. These processes
are dynamic and capable of responding to changed circumstances, as can be seen by
the ways in which Aboriginal corporations have become involved in new economic
ventures while still paying due attention to traditional structures and values. Issues of
spiritual affiliation and responsibility are integral to the reproduction of Aboriginal
society but are not of themselves a barrier to change or development, nor to
engagement with wider political and economic structures.
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Introduction

Building on Land Rights for the Next Generation (the Reeves Report) relies on
evidence from anthropology to support a number of its conclusions. Reeves uses
anthropological evidence to argue that changes are needed in the Aboriginal Land
Rights (Northern Territory) Act 1976 in order to:

1) provide for Aboriginal representative bodies at the regional level to make
decisions about the use of their lands;

2) allow the representative bodies to adopt decision making processes that accord
with their traditions, as they interpret them; and

3) to provide a system of dispute resolution that accommodates Aboriginal
traditional practices and processes and is accessible, inexpensive, and effective.

In order to facilitate these changes, Reeves argues, a system of regional land councils
should be set up in place of the Northern Land Council and the Central Land Council.
These regional bodies would be contained within an umbrella organisation called the
Northern Territory Aboriginal Council.

Reeves states that his conclusions are based on his review of the operation of the
Aboriginal Land Rights (Northern Territory) Act and on anthropological evidence. He
argues that the definition of ‘traditional owner’ under the Aboriginal Land Rights
(Northern Territory) Act has caused difficulties in the subsequent operation of the act.
He also argues that recent developments in anthropology have emphasised the
importance of regional levels of group organisation. He argues further that disputes
have arisen because of problems with the definition of traditional owner under the Act
and because the Act has not facilitated the resolution of conflict at a regional level.
However, his concern to amend the Act is motivated partly by his belief that the Act
should be changed to take on additional functions. These new objectives, which are
primarily concerned with development, centre on the control of land and the receipt of
benefits. It is difficult to see at times whether the recommended changes to the Act are
motivated by difficulties experienced in the operation of the existing Act or by the
intention to make the Act fulfil quite different objectives. This contradiction is
highlighted by Reeves’ recommendation that as far as land claims are concerned the
definition under the Act should not be changed, since it appears to have operated
flexibly and effectively in granting ‘traditional Aboriginal land in the Northern
Territory to and for the benefit of Aboriginals’, which was the primary purpose of the
original Act (Reeves 1998: iv and 171).

The use made of anthropological evidence in the Reeves report can be criticised on
two main grounds:

1) it does not reflect current understandings of Aboriginal land ownership and
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2) the recommendations contained in the report do not flow logically from the
analysis of the anthropological evidence.

Traditional Aboriginal Owners and Anthropology

An extensive literature on traditional Aboriginal owners has developed in recent years
(Maddock 1980, Peterson and Langton 1983, Hiatt 1984, Williams 1986, Fingleton
and Finlayson 1995, Smith and Finlayson 1997, Sutton 1998), but in general that
literature is not reflected in Reeves’ conclusions. His view of Aboriginal land
ownership and local group organisation is heavily constructed towards the
conclusions that he draws, and misrepresents and simplifies the current state of
knowledge. The report frequently cites the work of anthropologists out of context and
draws conclusions that are the opposite of those intended by the writers. While this
applies to anthropological writings it applies equally to aspects of the Blackburn
judgement which are central to Reeves’ own argument.

The Reeves report takes from the Blackburn judgement the position that usufruct—
the rights to exploit the resources of the land for the purposes of hunting and
gathering—is central to a definition of ownership and devalues other rights in land.
Although the arguments in the report are often implicit, Reeves’ support for the
conclusions of the original Blackburn judgement (in which ownership consisted of
‘the right to use or enjoy, the right to exclude others, and the right to alienate’) and his
playing down of the role of spiritual affiliation to the land and the role of descent
groups, in particular the clan, is good evidence for his underlying assumptions. These
are supported by the fiction that had the Gove case been made on the basis of
individual relationship with land Blackburn would have recognised native title. In the
passage concerned it is clear that Blackburn is citing this possibility to demonstrate its
absurdity.

The appointment of Mr Justice Woodward, who had been the advocate for the
Yirrkala people, to carry out the Commission which resulted in the Aboriginal Land
Rights (Northern Territory) Act indicates that the Act was a response to the Blackburn
judgement. Woodward (1974:1) was charged to report on ‘the appropriate means to
recognise and establish the traditional rights and interests of the Aborigines in and in
relation to land’. The Woodward Commission addressed the fact that the law as it was
then interpreted did not recognise native title. Woodward addressed those aspects of
Aboriginal law that did not fit in with the conception of land ownership represented in
Blackburn’s judgement and developed a framework that would allow their
incorporation. The legislation that was developed allowed the return of most
unalienated Crown Land in the Northern Territory to Aboriginal ownership on a view
of Aboriginal law similar to that advocated in the Gove Land Rights case.

A key feature of the Aboriginal Land Rights (Northern Territory) Act is that it allows
for the separation of land ownership from land use while allowing that some
relationship exists between the two. In this the legislation reflects the direction of
anthropological understandings as they have developed over a period of more than
100 years as well as the case put by the people of Yirrkala in the Gove Land Rights
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case. As I will argue below, Reeves’ implication that the patrilocal–patrilineal
corporate group underlies the definition of Traditional Owner under the Aboriginal
Land Rights (Northern Territory) Act is quite wrong (see 1998: 133 [a corporate
group, recruited by patrilineal descent, residing and subsisting on its estate, its
spiritual home] 144 [small-localised patrilineal groupings]).

Research undertaken since the Gove case has greatly enlarged understanding of
Aboriginal systems of land ownership and in particular it has demonstrated the
articulation of the relationship between land ownership and the use of rights entailed
by that ownership. Issues that Reeves draws attention to, such as the intersecting
nature of rights in land, the existence of complementary and secondary rights in land,
and the fact that systems of land ownership operate in the context of regional systems
are important factors to be taken into account. The regional systems can be
conceptualised in many different ways: as a wider system of law which ensures the
maintenance of title (see Sutton 1995); as a regional connubium; as a set of
overlapping kindred networks; as a set of secondary, subsidiary,  or complementary
rights in land (Williams 1986: 175); or as a reflection of some level of Aboriginal
regional identity based on language, ceremony, friendship or enmity. I will discuss
these conceptualisations in more detail later. However at this stage it is important to
emphasise that the regional entities are seldom bounded—they overlap each other and
often change over time. The regional extensions of relationships between people and a
given area of land are contextually defined with reference to the more local groups
and ultimately the interconnections extend across Australia. An attempt to draw
boundaries around regions is an arbitrary exercise. The existing Land Rights
legislation allows for this complexity both in the claims procedure and in the
operation of the existing land councils.

A different version of history

The Reeves report begins with an analysis of the early anthropological writings of
Fison and Howitt and subsequently of Radcliffe-Brown in an attempt to show
continuities between the early definitions and the subsequent group based definition
of Traditional Owner under the Aboriginal Land Rights (Northern Territory) Act. The
report fails to show how anthropologists after Radcliffe-Brown came to terms with
some of the central problems of Aboriginal land ownership and developed a more
sophisticated understanding of the relationship between Aboriginal land ownership
and land use. These changes in understanding were indeed reflected in the Act and in
its subsequent interpretations in law.

The early anthropological literature on Aboriginal land ownership and local
organisation is in general inadequate. The work of Howitt and Fison was based on
populations of southeastern Australia who had been removed from their traditional
lands, whose populations had been decimated and whose traditional cultural practices
were often banned by the authorities. Radcliffe-Brown’s work, although based more
on his own fieldwork than is generally acknowledged, again largely neglected the
detailed study of the relationship between Aboriginal people and land. Fison’s,
Howitt’s and Radcliffe-Brown’s statements about land ownership, and in particular
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about the relationship between land ownership and land use, were not based on
detailed first hand evidence. Although there was some pioneering ecological and
population research by Tindale and Birdsell from before World War II no detailed
ethnographic studies of the relationship between Aboriginal people and their land
were undertaken until the 1960s.

There are a number of reasons for the paucity of anthropological research into the
relationships between Aboriginal people and the land. There were very few
researchers in the field, the focus of the discipline moved away from economy and
ecology towards the study of kinship and religion, the Aboriginal populations studied
were often in the process of being removed from their land, and the logistic
difficulties of researching hunter–gatherer groups on the ground proved formidable.
However while early writings cannot be taken as an accurate account of Aboriginal
relations with land they provide important general evidence on land ownership and
support for the general idea that rights in property were group based. As Reynolds’
historical research has amply demonstrated (   ) it was routinely acknowledged, from
first contact, that Aboriginal people owned land. The emphasis that early researchers
place on group rights suggests that Aboriginal people emphasised collective aspects
of ownership. However, details of the system of ownership remained unanalysed and
taken for granted. Moreover from quite early on anthropologists have provided
detailed analyses of the group ownership of sacra—songs paintings, dances and
sacred objects—and the distribution of rights in sacra on a societal basis (e g Spencer
and Gillen 1899,  and Warner 1958). These sacra have subsequently been shown to be
directly related to land ownership and hence provide indirect evidence for the types of
relationship involved in the ownership of and the distribution of rights in land. It has
been shown, moreover, that relations of kinship and marriage are widely influenced
by group organisation. Part of the difficulty of understanding the relationship between
Aboriginal groups and land has always been that the basis of the relationship differs
from ownership as conceived under European Australian law.

In the 100 years since Howitt and Fison first formulated a model of Aboriginal land
ownership a number of central themes have evolved in the literature. Three of these
are crucial to the Reeves report:

1) the relationship between land ownership and land use;

2) the nature of Aboriginal group organisation; and

3) the issue of scale.

The distinction between groups of people living together ‘on the ground’ engaged in
the daily round of hunting and gathering and groups such as clans, which are part of
the structure of the society, has been present from the beginning, at least implicitly.

In Fison and Howitt’s (1888) model the land was owned by a patrilineal group of
kin—the horde—who were the actual occupiers of the land. This model is one of the
antecedents of what became the patrilineal–patrilocal band model of hunter–gatherer
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social organisation. It appears at first sight that the concept of the horde totally
collapses the land-using group into the land owning group. But logic dictates that
groups who occupied land must have comprised members of more than one descent
group. People married into a group other than their own and so the ‘horde’ would at
least have included members of outside groups who married in. Radcliffe-Brown
(1930) explicitly drew the distinction between the group of people occupying the land
and the clan groups who owned the land (for a detailed discussion see Stanner 1966:
7-11). In the Radcliffe-Brownian model a core of patrilineal kin formed the heart of
the land-using group but that group also included members of other clans by marriage.
It is important to restate that these early models developed for Australia were almost
wholly theoretical—no one provided documentary evidence of groups on the ground
in support of their arguments. However the presumption that descent groups played a
role was supported by the evidence of the existence of social groups and by an
abundance of Aboriginal evidence linking groups of people to land.

By the 1960s the model of the patrilineal–patrilocal band had come in for criticism on
a number of grounds. On the one hand there was no detailed documentation of its
existence and on the other it did not fit with the newly developing ecological models
of hunter–gatherer societies. The models developed by Lee and De Vore (1968) were
predicated on the assumption that hunter–gather societies required small, flexible
group organisation, which allowed people to respond to the exigencies of the
environment, in particular to variations in seasonal abundance. Environmental and
social factors meant that people had to respond to the availability of resources and this
would result in groups of different sizes being formed at different times of the year. It
was thought that a rigid structure of patrilineal bands would work against such
flexibility. It was also assumed that such groups could not be maintained over time
since some would grow too large and others would become extinct. It is important to
realise that this model too was based on logical deduction with even less supporting
empirical evidence. The basic problem with this model (apart from the lack of
supporting evidence) was that it provided no mechanism for achieving flexible group
organisation. Moreover it left clan (or descent group) organisation, for which there
was considerable evidence in Australia, completely outside the model.

A different critique of the band model in Australia came through the work of Hiatt
(1962, 1965) and Meggitt (1962). They argued that in the cases of the Gidjingali of
Central Arnhem Land (Hiatt) and the Walpiri of the Central Desert (Meggitt) groups
of a larger size than the band, which could be termed communities, were relevant to
understanding regional hunter–gatherer activity and were at the same time units of
identity. Hiatt (1962) did not suggest that these communities were land owning
groups rather they represented a body of people who occupied a region and to an
extent resided together. Meggitt’s ‘community’ on the other hand was not a
residential unit but an early attempt to demarcate a regional system (see e g Sutton
1996). On the whole later analysts have not taken up the concept of community
though many of the issues to which Hiatt and Meggitt drew attention have been
relevant to subsequent debate. The critique of the status of the patrilineal band as a
core feature of Aboriginal society was largely accepted. However, contra Reeves’
analysis, Hiatt and Meggitt provided no convincing evidence to replace the band with
a community level of organisation, no ethnographic data on how the community



10

articulated with hunting and gathering activities on the ground and no model of how
the community related to clan organisation (see Peterson 1969, and Morphy and
Morphy 1984 for critiques). At this stage research appeared to have uncoupled the
groups on the ground (whether ‘band’ or ‘community’) from social and religious
groups (the ‘clan’ or ‘totemic cult’ group) but failed to suggest any relationship
between them.

Hiatt’s and Meggitt’s critiques were an important stage in the development of a more
sophisticated analysis of the relationships between Aboriginal people and the land and
for the development of models that were more firmly grounded in data. Subsequent
research has developed new models of the relationship and has provided a great deal
of additional data.

Stanner’s response (1965) was to tease out the implicit complexities of the earlier
models of local organisation and to show how different levels of organisation
articulated in maintaining the relationship between people and land over time. He
distinguished between two types of group: the clan, a descent group which owned
areas of land which he referred to as their ‘estate’; and the band which was the group
of people who hunted and gathered together and who occupied what Stanner termed a
‘range’. The membership of the band was drawn from a number of neighbouring
clans, and its range overlapped the estates of a number of clans but was coterminous
with none of them. Stanner also introduced a further level of regional organisation,
which he characterised as the domain that comprised the set of interacting clans and
bands operating within a regional framework. The advantage of Stanner’s model was
that it provided a mechanism whereby flexible band organisation was achieved and it
provided a link between clan organisation and band formation. Clans provided the
framework for band organisation. As with the previous models Stanner’s analysis was
largely theoretical—detailed information about the relationships between clans and
bands over time had still not been recorded. However it is important to stress that this
model reflected indigenously expressed categories and was not contradicted by such
evidence as did exist.

Stanner’s model is certainly consonant with the way in which the evidence was
presented and interpreted in the Gove Land Rights case. It was very different from the
patrilineal–patrilocal band model of social organisation, it acknowledged the
complexities of Aboriginal local organisation, and this, ironically, was partly why
Blackburn found against the plaintiffs. Reeves gives considerable significance to the
rejection of Stanner’s model by Justice Blackburn in the Gove land Rights Case.

Nancy Williams (1986) has presented a detailed analysis of the Gove Land Rights
case and Justice Blackburn’s judgement. The issue of terra nullius apart the
judgement was based partly on the fact that Blackburn failed to gain a clear
understanding of the relationship between Yolngu land ownership and land use, and
partly because the relationship presented did not accord with his conception of a
proprietary relationship. He placed undue emphasis on exclusive possession and
usufruct: ‘I think that property in its many forms, generally implies the right to use or
enjoy, the right to exclude others, and the right to alienate’ (Blackburn 1971: 272). He
concluded that the ‘clan is not shown to have a significant economic relationship with
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the land’ (1971:270) arguing that if such a relationship existed it should have been
possible to show the ‘band as being the economic arm of the clan, and as establishing
a practical link between particular land and a particular clan.’

It was almost as if the Blackburn judgement required the existence of the patrilineal–
patrilocal band in order for the clan to have any status as a land owning group within
the system. The difficulties were anticipated by Stanner when he wrote, ‘possibly the
greatest single handicap which the Yirrkala Aborigines face in making their case will
be to counter the widespread but erroneous idea among Europeans that the day-to-day
usage of land was itself the system of ownership and possession’ (cited in Williams
1986:   ). However in a society in which marriage was exogamous and men had to
spend considerable periods of time with their in-laws, and in which visiting relatives
in distant parts was an important part of the process of male initiation, it is likely that
the hunting and gathering band would often be comprised of members of a number of
related clans and that the owning clan would comprise a minority of its members.
Members of the respective clans were dispersed over a wide region and economic
activity depended on an interlocking series of rights associated with kinship and group
membership. However in the eyes of the Yolngu of Yirrkala none of this diminished
the central position that descent groups held in the system of land ownership and land
management.

Aboriginal systems of land ownership do not focus on exclusive use of land. Rather
they centre on ownership of the land itself and the sacred property associated with the
land: the songs, dances, names, paintings, and sacred objects associated with the land.
In most areas of the Northern Territory it has been possible to identify kin based
groups which are corporate with reference to land and sacred property. People have
the right to use that property for their own economic benefit (for example in the arts
and crafts industry). Sacred property is also directly linked to the management of land
since it gives the owning group the right to exclude people from it and provides them
with the body of inherited knowledge that is necessary for the effective management
of that land over time. Hence there is a strong relationship between land ownership
and both the short term and long term use of the land. If there was no descent-based
(or otherwise continuing group) to take this central role with respect to land then a
totally different system of managing the relationship between people and land would
have to be envisaged.

Research undertaken since the Gove case has greatly increased understanding of the
relationship between land ownership and land use and of the existence of a nexus of
secondary, subsidiary (Williams 1986: 175), and complementary rights in land.

Land ownership and land use

In his research published in a series of papers Peterson (1972, 1974, 1975, 1986)
gathered for the first time much of the data that was necessary to understand and
demonstrate how the clan–band system operated. Peterson’s analysis was based on his
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own long-term fieldwork and a compilation of the limited documentary evidence on
band composition recorded by earlier researchers. He shows, contra Reeve (1998:
147), there is a direct though complex ‘relationship between spiritually defined social
units and the land-using units’. Peterson’s (1972) analysis shows how the composition
of the hunter–gatherer band is influenced by a number of different factors—a
significant one of which is the clan ownership of land. People spend much of their
lives living on and in the vicinity of their own clan’s land. Peterson was able to
demonstrate that the detailed composition of groups on the ground can be explained in
terms of sentimental, sociological, and ecological factors. Sentimental ties to clan
lands encourage people to spend time as members of groups ranging over their own
clan lands. As they grow older there is an increasing tendency for people to spend
more time in their own country, so that in many cases senior members of owning
clans will be members of bands that utilise the resources of that land. However at
other stages of their life cycle people will spend considerable periods of time away
from their own clan lands. At marriage men will frequently spend many years living
with their wife’s family, only returning to their own family once the marriage is well
established (Peterson 1974).

Over the long term people develop knowledge of their own and other clan territories
that can be used to manage the land effectively. They develop a widespread network
of social relationships that underpin and reinforce regional networks of marriage and
exchange. The long term relationships between people and land are patterned by
descent and linked into regional patterns of authority, and this is the underlying order
that enables the flexible formation of Aboriginal hunter–gatherer groups. Flexible
principles of band formation are part of sociohistorical process in the region and band
formation is not subject to constant renegotiation. It is here that permission fits in.
People often hunt and gather on other people’s lands and the right to forage on an area
of land is clearly not the exclusive property of the owning group. However as a rule
people only hunt and gather in areas where they have permission. Sometimes that
permission is assumed on the basis of precedent and kinship, rather than specifically
asked for (see Williams 1986: 103). However the fact that people are occupying land
with permission means that they have to respond to the requirements of the owning
group and they may have that permission withdrawn if they disregard rules associated
with land use (for example by desecrating a sacred site or breaking marriage rules).
Reeves (1998: 395) shows that he fails to understand the nature of permission when
he implies that the land-occupying group (band) is the group that gives permission to
enter land. He fails to understand the role of ritual in maintaining boundaries or to
understand that permission is as much built into social relationships as created
through them.

The recommendation in Reeves’ report to abolish the permit system, follows directly
from his failure to understand the role of permission-giving in Aboriginal systems of
ownership. His reasoning is not entirely clear. In response to the NLC submission that
‘traditional Aboriginal owners of Aboriginal Land, have as part of their title the right
to admit and exclude persons from land’, Reeves (1998: 302) writes that ‘they
incorrectly describe the traditional Aboriginal owners as the owners of Aboriginal
land’. He argues that it is the Aboriginal Land Trusts who hold the land. While the
technicalities of ownership are complex the spirit of the legislation is to recognise the
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rights in land of traditional owners and in an earlier chapter Reeves (page 148) writes
‘Traditional Aboriginal owners have the ultimate control of the land (conditional on
the cooperation of the land council) and they are even entitled to receive money
arising from rents from land.’ Subsequently he uses the argument that the exclusion is
race-based, but this is a very narrow interpretation of the act. Aboriginal people can
be excluded from access to a particular area of land under the operation of Aboriginal
law, and the permit system is better seen a means whereby those who are not covered
by Aboriginal law can obtain permission to enter Aboriginal land. It provides a point
of articulation between Aboriginal and non-Aboriginal law.

Reeves’s selective use of Peterson’s work is illustrative of the way he distorts the
arguments of many of the anthropologists he cites. He dismisses Peterson’s critique of
Meggitt’s model of a community level of organisation because, he says,  Peterson
assumed that ‘a land owning group must have some corporate existence in its identity
with an exclusive territory and signified by having a totem’ (Reeves 1998: 137). The
phraseology is ambiguous, it is certainly not Peterson’s, it runs counter to the thrust of
Peterson’s analysis and fails to address the substance of Peterson’s critique. Later in
the chapter Reeves  draws on Peterson’s work to support his model of regional
systems by drawing attention to Peterson’s ecological arguments about the existence
of two principle levels of population grouping: these are ‘the local band or band
population and the drainage basin based culture-area population’ (Reeves 1998: 142).
Peterson’s drainage basin populations bear no relationship to the ‘regions’ that Reeves
subsequently identifies and to adduce the former as evidence for the latter, as he does,
is completely spurious.

Nowhere does Reeves discuss in detail the part of Peterson’s analysis, which
demonstrates the relationship between descent groups (ie clans) and bands. He
acknowledges that Peterson’s submission argues that the Land Rights legislation has
‘correctly identified the group having the main authority for making decisions about
land’ but then implies that Peterson’s acknowledgment that the ownership of clan
estates is subject to regional politics somehow contradicts their central place in the
system. Actually, it does exactly the opposite. The very existence of political process
and procedures confirms the existence of a body of indigenous law relating to descent
group ownership of land. As Williams (1986: 9) pointed out nearly a decade ago,
‘disputes over land…cannot be explained except in terms of the rights that are
claimed and contested, or in terms of accusations of breach of rights or of defence
against such allegations.’ And indeed in the report Reeves confirms the definition of
traditional owner under the Act!

Secondary, subsidiary, and complementary rights in land

Anthropological understanding of the nexus of rights in which land ownership is
embedded in has increased greatly as a result of research undertaken for land claims.
This issue can be usefully looked at from three perspectives:

1) the existence of complementary rights in land;
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2) the operation of processes of succession to land; and

3) the use of land.

The last of these was considered in detail in the previous section.

Throughout Australia rights in land and rights in sacra generally extend out from the
owning group to members of other groups and to individuals who are related to the
owning group. The details of such systems of relationship vary on a regional and
historical basis. Throughout most of the Northern Territory descent groups are pivotal
to the system of land ownership. In the more arid regions of the Western Desert
occupied by people such as the Pintubi land-owning groups are formed on a wider
basis, although in these cases too patrifiliation is a major mode of recruitment,
reflecting the importance of links to land inherited through the father (Myers 1982:
189 refers to ‘a patrifilial core’). However for the most part the land claim process has
identified patrilineal descent groups as a central feature of land ownership. It may be
significant that the two smaller land councils have based their internal structure on
patrilineal clan organisation.

Although patrilineal clans are widely recognised as land owning groups other
individuals and groups also have important roles to play in relation to land ownership
and the exercise of ownership rights. The precise way in which rights are extended
depends in part on the details of regional social organisation such as whether or not
there are semi-moieties or whether a Murngin or Arandic kinship system applies, and
on regional history—the extinction of groups through colonial process. The extension
of rights can be based on kinship or on ritual ties, but not as a rule on residence. The
most commonly found set of complementary rightholders are those linked to the
owning group through their mother. Throughout the Northern Territory people gain
important rights and responsibilities in relation to their mother’s land— a fact noted
strongly by Woodward (1974: 16). In some areas these rights articulate with
principles of group formation while in others they operate on a more individual basis.

Throughout much of central Australia a distinction is drawn between groups referred
to as kirda and kurdungurlu. In the Roper Valley the equivalent distinction is between
mingirringgi and djunggayi and other terms can be found elsewhere. The terms can be
applied with different meaning in different contexts and at different levels of
organisation. The primary distinction is between members of a group whose rights are
based on their relationship traced through their patriline (kirda/mingirringgi) and a
group of people (kurdungurlu/djunggayi) whose mothers are members of the
kirda/mingirringgi group. Many English terms have been used to characterise the
difference in roles between the two groups: the most frequently used are ‘owner’
versus ‘manager’. In much of Arnhem Land the distinction is less formalised but none
the less the rights and responsibilities of children of women of the clan (waku) are
recognised.
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Throughout the Northern Territory children of women of the clan or owning group are
allocated formal roles in their mother’s clan ceremonies. In a ceremonial context in
some parts of Australia the distinction between kirda and kurdungurlu or their
equivalents can be used to divide all the participants in a ceremony into two
categories according to their relationship to the owners of the ceremony. However
these categories do not function as groups in other contexts. In most land claims
where kurdungurlu have been included as traditional owners this has meant the
inclusion only of those linked by descent to the set of people patrilineally linked to the
land. The role of these people has usually been defined as different  from and
complementary to that of those linked patrilineally to the land (for a detailed
discussion of these issues see Morphy and Morphy 1984). Kurdungurlu hold their
right through their mothers and in general cannot pass those rights on directly to their
own children, though because of the patterns of intermarriage between patrilineal
groups it is quite likely that the children of kurdungurlu (or their equivalents
elsewhere) will in many cases have a similar relationship to land and ceremony in
their own right, through their mothers. As Sutton (1995:4) argues ownership is
constituted in terms of the existence of the narrower group of right holders who
become the reference point either through kinship or shared spiritual ties.

The complementary rights of kirda and kurdungurlu must be differentiated from
rights of succession. In eastern Arnhem Land and throughout the parts of Australia
where land ownership is moiety specific it is impossible for people linked
matrilineally to land to convert their status to that of land owner. In eastern Arnhem
Land should a group become extinct or be approaching extinction then its land will be
reallocated to another group of the same moiety. There are two bases upon which land
can be transferred: on the basis of descent or through ritual ties. Both, however, are
framed linguistically in kinship terms. Clans of the same moiety may be in the
relationship of gutharra ((sister’s) daughter’s child) and märi (mother’s mother(‘s
brother)) to each other. This relationship is kin-based in that  many members of the
gutharra clan will have actual mother’s mothers from the märi clan (and not vice
versa). Gutharra clans have a strong claim over the land of their märi  clans. Clans
that are close in ancestral–ceremonial identity are referred to as yapa  (sister) clans, or
as ‘one company’. These also have a basis for making such a claim. The outcome of
such claims depends on political process and factors such as the relative size of the
‘competing’ clans are relevant. Inheritance by a gutharra group is the equivalent of a
European landowner being succeeded by a nephew if he dies without male issue: in
the first case we have a society which vests property rights in groups, and in the
second a society which vests property rights in individuals.

Peter Sutton (1995: 8) has made the important point that these processes of succession
depend on the operation of a regional system of law in which groups have a collective
interest in maintaining the system of title independent of the interests in any particular
case (see Morphy 1988 and 1990). Members of the wider regional group may be said
to have an underlying or ‘residual interest in all the smaller estates of the region,
somewhat in the same sense that the Australian State has an underlying interest in all
Australian lands.’ Quite typically Reeves cites the first part of this passage but not the
second part which conveys the sense in which Sutton intends it to be understood.
Sutton goes on to argue that title persists even in the case of disputes—in other words
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the spaces over which disputes take place are not simply the product of individual
action but exist as part of an ongoing system, just as under Australian law freehold
blocks have an existence independent of the disputes that surround them. It would be
quite wrong to argue, however, that this wider body of people is itself the land-
owning group. It is, rather, an abstract conceptualisation of what allows land
ownership to operate, or what is implied by a particular system of land ownership.
This is what Sutton means when he writes, ‘the whole is typically a fabric that fades
into the distance, not a neatly finite unit’ (1995: 9).

Succession is an important component of any system of property law. However
Reeves at times seems to use the existence of succession as evidence for the fragility
of land owning groups. Reeves (1998: 144) talks about ‘the inevitable extinction of
small-localised patrilineal groupings” and that ‘individuals and small descent groups,
have short life-times’ (ibid: 147) that groups ‘frequently become extinct’ (ibid: 179).
Certainly in parts of Northern Australia the colonial encounter, disease, massacre and
the disruption to traditional life brought about by the imposition of the cattle station
economy has resulted in the extinction of some groups and placed a premium on
processes of succession and broad conceptions of ownership. In other areas
succession is a relatively rare occurrence and local populations are everywhere
increasing. Moreover Aboriginal processes of succession are a mechanism for
avoiding the extinction of title and ensuring continuities over time in the relationship
between people and land (see e.g. Meggitt 1962: 212). The operation of the
Aboriginal Land Rights (Northern Territory) Act has allowed such processes to
continue.

The structure of Aboriginal society and the articulation of its different levels of social
organisation allow links to be extended outwards almost infinitely, on the basis of
ritual ties or kinship relations. Aboriginal structures are designed so that every
individual may be fitted to a particular context and to have role with respect to that
context. Hence when people visit a community for the first time they can be fitted into
the local classificatory kinship system and when a large ceremonial gathering is held
all present have a place in the structure of the performance. The facility with which
Aboriginal people globalise their social categories creates an appearance of fit
between different levels of organisation that may sometimes mask underlying
inconsistencies. The fitting of people into the more global setting often involves the
covering up of such inconsistencies, revealed for example in the fact that someone’s
subsection has been changed to fit in with a wrong marriage, or that tracing
genealogical relationships between two people in different ways results in a totally
different kinship terms being applied. The system of land ownership, however,
operates on a local scale in which the relationship between descent and land
ownership has a central place.

The Reeves report attempts to use the complex nature of systems of local and supra-
local organisation to undermine the status of the local descent group or clan as a
component of the system and to emphasise other levels of organisation such as the
community. Early analysts set the tone for this approach: they too were looking for a
single primary level of organisation. They believed that it comprised autonomous
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multifunctional groups such as the patrilineal–patrilocal band. The discovery that
groups existed at other levels, such as the ‘community’, has been interpreted by some
as the sign of a new primary level of organisation rather than being recognised as a
sign that Aboriginal social organisation is more complex than has been realised
hitherto: that different levels of organisation exist, just as they do in Euro-Australian
society.

The reproduction of groups—both physical and social—takes place within a nexus of
individual relations, which crosscut all levels of organisation. These relationships
between individuals are integral to the functioning of groups and to the process of
their reproduction over time. There has been a recent tendency to assert that
individual relationships based on kinship are somehow ‘more real’ than the groups
that they connect. But these individual relationships are in turn influenced by the
history of relationships between groups and are hence no more real or less abstract
than the groups themselves. In order fully to understand Aboriginal local organisation
it is necessary to understand the complex and dynamic relationships between groups
at different levels of organisation and to allow for the crosscutting nature of individual
ties. Groups such as the local descent group, where such groups can be identified, are
not ‘less real’. Rather, they operate within a wider system of social and group
relations.

The complexity of group organisation is often reflected directly in language. Many
Aboriginal languages have naming systems that apply to groups at different levels of
segmentation and to relationships between individuals with reference to group
organisation. These complexities were brought out for the Yolngu languages in the
Gove case without being fully understood and have been discussed in detail by
Williams (1986). She has shown how there are sets of names which can be applied to
groups that are formed on a number of different principles: through descent,
according to the season and purpose for which people gather together, according to
sacred relationships between groups, and so on. These naming systems articulate well
with the levels of group organisation discussed by Stanner, Peterson, Morphy, Keen
and others and form a part of the internal process of maintaining relations between
people and land.

Traditional Ownership under the Aboriginal Land Rights (Northern
Territory) Act 1976

The definition of a ‘traditional Aboriginal owner’ under the Aboriginal Land Rights
(Northern Territory) Act is:

a local descent group of Aboriginals who:

a) have common spiritual affiliations to a site on the land, being
affiliations that place the group under a primary spiritual responsibility
for that site and for the land; and

b) are entitled by Aboriginal tradition to forage as a right over that land.
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I will consider three critical elements of this definition in turn in relation to current
anthropological understandings of their applicability: a) the local descent group b)
spiritual relationship to land c) foraging rights.

a) The local descent group

The Land Rights (Northern Territory Act) makes reference to the ‘local descent
group’, intending to reflect Aboriginal systems of ownership, in which rights in land
are vested in groups, not in individuals. Reeves devotes considerable attention to the
concept of  local descent group. The issues surrounding the concept are complex and
are as much a matter of Australian law as they are of anthropology. The local descent
group was strongly criticised by Maddock  (1980) and Gumbert (1981) partly on the
grounds that in their opinion it would not be widely applicable in land claim cases and
partly because it might exclude other Aboriginal interests in land. They were
concerned that the Aboriginal Land Rights (Northern Territory) Act should address
the land needs of as wide a body of the Aboriginal population of the Northern
Territory as possible (see also Reeves 1998: 217). As in the case of the Reeves report
there was a suggestion that the act should have a somewhat different agenda to the
one given it by Parliament. Maddock in particular was concerned that the definition of
traditional owner under the Act would exclude people linked matrilineally to the land.

The critics of the concept of were thus concerned that it carried with it the
implications of the patrilineal–patrilocal band despite the fact that its definition
mentioned neither patriliny nor residence. Reeves also takes this view of the concept.

It is fair to say that if the term had been interpreted narrowly to refer to a patrilineal
descent group then it would have imposed too great a restriction on the number of
claimants for particular areas of land. But as the land claim process proceeded it
proved possible to allow the concept a wider interpretation. While the concept  ‘local
descent group’ is consonant with anthropological understandings of the relationship
between Aboriginal people and land (being linked both to Stanner’s model of local
organisation, and having been used very occasionally by Ronald Berndt) it was not
originally a term of art in anthropology and its meaning has been established through
its use in the land claims process. It has been interpreted to include a wide variety of
principles of group formation with respect to the ownership of particular areas of land.
Its definition does not specify the mode of descent and so allows for links to be
established through both mother and father. It does not require that the group itself be
tightly bounded, so that in some cases people who have complementary relationships
to the land have been included as members of the set of traditional owners. The
definition has proved flexible enough to allow both for regional variation in the
system of land tenure and for changes that have occurred over time as result of the
impact of colonisation.

b) common spiritual affiliation and primary spiritual responsibility

Aboriginal people assert land ownership in general terms as well as with reference to
spiritual affiliation to land. As Sutton (1995:21) states ‘the first incident of title
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is…one that allows you to rightfully say, that’s my country. To assert possessive
pronouns about a bit of land’. While there may be differences in the sense in which
people of different cultures use a phrase such as ‘my land’ or ‘my mother’s land’ the
fact that people make such distinctions is prima facie evidence of a system that gives
different people different relationships with different areas of land. The objective of
the Aboriginal Land Rights (Northern Territory) Act was to specify some of the
particularities of Aboriginal land ownership that enabled the group of owners to be
identified. An exclusive right to forage for wild animals is no more a criteria for
identifying the owners of an area of land under Aboriginal law than it is under
Australian common law. The introduction of spiritual criteria which thereby link the
ownership of land with the ownership of religious property in general was intended to
accord with particular characteristics of Aboriginal systems of ownership.

Reeves (1998: 211) has difficulty with the inclusion of criteria of spiritual
relationships with land as part of the definition of traditional ownership since he
argues that it relies on a person’s spiritual beliefs which are not susceptible to
resolution by the application of legal principle. However Aboriginal spiritual
relationships with land are not only a matter of belief but are part of a body of widely
recognised ‘law’, which can be subject to cross examination. The successful
application of the definition, without dispute, in countless land claim cases attests to
the fact that the criteria of spiritual relationship can be demonstrated in court. In the
same passage he also suggests that the determination of ownership through legal
process reduces the ‘authority of senior elders, who normally determine matters based
on their knowledge of and expertise in, these matters’. However it could just as easily
be argued that the land rights legislation, by acknowledging the importance of
spiritual relationships to land, supports the authority of such senior elders and depends
on their expertise.

The inclusion of the criteria of spiritual affiliation and responsibility is important not
simply because they reflect the terms in which Aboriginal people express their
relationship to land and the basis of their system of ownership, but because it places
land within a broader category of property rights. There is no simple division, in
Aboriginal societies, between religious life and secular life. This does not mean
simply that religious matters enter into the operation of secular life through imposing
controls on hunting and gathering activity but also that there are economic aspects to
religious property. On the one hand the religious ordering of society provides a long
established mode of managing the economy of Aboriginal society. On the other hand
certain forms of religious property in art, song and other forms of knowledge are
directly convertible into economic returns through the arts and craft industry, where
cultural products are marketable commodities.

 Reeves’ failure to understand the nature of the ownership of religious sites and
knowledge comes out clearly when he is discussing issues of compensation (1998:
286). He argues, against the NLC, that relationship to land gives rise to
responsibilities of care rather than ownership. As evidence for his position he cites the
fact that under traditional Aboriginal law a kurdungurlu for the site is likely to exact
compensation from a kirda. He then argues that under Aboriginal law there is no
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provision for such compensation to be paid by a non-Aboriginal person. The system
he discusses only applies to a small area of Australia. In such cases both kirda and
kurdungurlu are often included among the traditional owners. The existence of
compensation payments internally can be considered part of an overall system of legal
rights in land. The land rights legislation is designed to enshrine Aboriginal rights in
land as ownership of land under European law. Hence it should provide mechanisms
whereby Aboriginal rights in land can be protected. The land rights legislation
acknowledges the spiritual relationship between Aboriginal people and the land. If
outsiders can enter Aboriginal Land and damage sites without compensation then that
would be a failure to ensure they have those rights. The particular way in which
compensation is then distributed under Aboriginal law is a separate issue. The
existing land rights legislation enables compensation to be directed internally
according to Aboriginal tradition. The fact that in some cases the compensation may
be directed from kirda to kurtungurlu may have a bearing on who are considered the
traditional owners in the particular case but does not alter the fact that proprietary
interests in land exist.

The  interests that people have in sites is interconnected with interests that they have
in other forms of sacra many of which have value as commodities - paintings, songs,
dances, the right to commercially exploit certain natural resources such as crocodile
eggs. The threat to a sacred site, or damage to or improper use of an object associated
with it, can have a knock on effect on a series of other products or transactions that
are related to it. Hunting in a particular area may have to cease, certain paintings may
be withdrawn from production —the consequences may be fundamentally economic
though always with reference to religious values. Compensation for sacred sites
should not be limited to damage to the immediate site but to the overall damage.

The relationship between religion and economy is integral to the fabric of Aboriginal
society. Reeves (1998: 204) is quite wrong when he argues that ‘traditional owners
are not organised to take any action relevant to the secular interests of Aboriginal
people’. The system of land ownership  provides management structures and decision-
making processes, and mechanisms for distributing returns from land, including the
production of certain commodities and the use of certain resources. These processes
are dynamic and capable of responding to changed circumstances, as can be seen by
the ways in which Aboriginal corporations have become involved in economic
processes while still paying due attention to traditional structures and values. Issues of
spiritual affiliation and responsibility are integral to the reproduction of Aboriginal
society but are not of themselves a barrier to change or development, nor to
engagement with wider political and economic structures.

c) Rights to hunt and forage

Reeves continually emphasises Blackburn’s judgement that Yolngu clans did not have
proprietary interests in land (Reeves 1998: 137), despite the fact that the land rights
legislation was introduced precisely to remedy the negative decision in the Gove Land
Rights case. As we have seen, Blackburn’s judgement was based on the fact that
Yolngu clans did not have exclusive property rights in the hunted and gathered
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resources of the land. Blackburn failed to understand the role that land ownership has
in the management of the resources of the land, and that ownership in the Aboriginal
case entails far more than the right to hunt and gather on the land. In contrast the Land
Rights (Northern Territory) Act did not define the landowners in terms of any
exclusive right to forage over the land but simply required that they had the right to
forage on the land themselves.

Aboriginal people do not label the people who have the right to hunt and forage over
the land as the owners, though rights to forage are one of the rights of ownership
(with certain specific contextual exceptions). In land claims people have routinely
acknowledged that the local descent group has had the right to forage over the land
but have seldom asserted that they have exclusive rights to the animal and plant
resources of the land. It could be argued superficially, that in some respects
Aboriginal law is congruent with Australian law on the question of the status of wild
produce. Under Australian law title to wild produce is not vested in the land-owners
either, ‘fish like other living wild animals are incapable of being owned until they are
killed or caught’ (Reeves 1998: 232). This is the position that Reeves favours when
dealing with rights of the sea: he recommends that ‘the common-law position
regarding the ownership of living fish and native fauna on Aboriginal Land’ be
confirmed in the Land Rights Act.

However despite the superficial appearance of similarity, under Aboriginal law the
rights of the owning group are much stronger than the common law position referred
to by Reeves. The resources of the environment are managed and protected by the
land owners through a system of permission which ensures that only those who are
entitled to forage over the land or who have permission to forage can do so. This
system of permission involves both the spiritual and secular management of the
resources. Contextual banning of hunting, or burning a particular area of land can be
instigated as a religious sanction or as the result of a death or a dispute. Such practices
can be extended by landowners to other economic resources on Aboriginal land such
as the community store. Ownership as defined under the existing land rights
legislation enables such management of resources by landowners to be continued.

Anthropological evidence, Reeves’ analysis, and the proposed
amendments

Reeves argues that a series of regional land councils should be formed to replace the
Northern and Central Land Councils, to allow the new representative bodies to adopt
decision making processes that accord with their traditions and provide a system of
dispute resolution that accommodates Aboriginal traditional practices and processes
that is accessible, inexpensive and effective.

However Reeves provides little direct evidence that the operation of the Land Rights
Act legislation has been disrupted by an excessive number of disputes over traditional
ownership or that such disputes are a result of the failure to accommodate to
traditional Aboriginal practices within the land rights legislation. The land rights
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legislation has been remarkably successful in returning land to Aboriginal people and,
with notable exceptions, in avoiding disputes over traditional ownership. The
operation of the legislation by the land councils has not been constrained by the
definition of traditional owner and there is every evidence that the land councils have
encouraged the widest application of the concept. They have not imposed a rigid
definition of traditional owner and wherever possible they have encouraged traditional
owners to solve problems among themselves. The vesting of ownership in Land
Trusts that are one step removed from the land claim process has facilitated the
continued operation of Aboriginal law by not fixing the group of traditional
landowners at a particular point in time. The Northern Land Council proposed that the
powers of the Land Rights Commissioner be extended to resolve disputed cases by
arbitration (Reeves 1998: 185) precisely because it wished to avoid imposing
solutions on the parties.

Disputes over resources and land are inevitable and are a normal part of Aboriginal
political process, as Reeves himself acknowledges (citing Keen 1994: 129). Williams
(1986) has shown that the competing bases for establishing claims to vacant land and
cross cutting ties that establish links between different groups are among the factors
that are taken into account as part of Yolngu legal process. The fact that disputes over
land have continued subsequent to the passage of the land rights legislation is a sign
that normal process is continuing. Reeves’ assertion (1998: 180) that it should be
obvious that the source of certain disputes ‘lies within the framework of Land rights
Act ” is made without any supporting evidence. Many of the disputes that Reeves
alludes to have in fact been resolved under the current framework and their resolution
testifies to the success of the current system. On the whole the Land Councils have
avoided major disputes over traditional ownership, in contrast to what has happened
under Native Title Act. Martin (1995 : 29) has argued that, ‘this situation [of disputed
claims] will often be compounded where there are representative bodies recognised
under the Native Title Act which lack the resources, expertise, relatively broad base
and standing of the Northern Territory’s Central and Northern Land Councils or
Queensland’s Cape York Land Council.’ Sutton (1995:2) likewise argues that the land
claim process has been characterised by an absence of conflict precisely because the
land councils were able to adopt a broad regional approach and ensure that consensus
is reached before the claims reach the courts. He argues that in the case of Native
Title claims, where the litigants were individually funded, competition and conflict
increased.

The existing land councils by definition take account of the regional nature of land
ownership. Reeves’ intention to break up these regional bodies into smaller entities
makes no sense in terms of his own presentation of the anthropological evidence. The
smaller bodies would themselves be in part an artefact of colonial history, being
focused in many cases on populations centred around government settlements and
mission stations. While such regions may useful subdivisions for administrative
purposes and for ensuring a breadth of representation within the existing land
councils, they do not reflect traditional levels of regional organisation. Even in cases
such as eastern Arnhem Land, where there is an anthropological case to be made for a
degree of regional coherence in terms of the kinship system and the relatedness of the
languages of the Yolngu-speaking bloc, the boundaries rapidly disappear on closer
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analysis. People of the western part of the Yolngu region interact with non-Yolngu
groups centred in the Maningrida region and southerly Yolngu groups such as the
Ritharrngu have close links with people in Ngukurr and Numbulwar. In both cases
these links with non-Yolngu are probably closer that the links to the Yolngu
communities at Yirrkala or Galiwinku. Moreover two of the cases Reeves puts
forward to justify the development of regional land councils concern groups who are
in dispute with other groups within the eastern Arnhem Land region: the North East
Arnhem Ringgitj Land Council and the Marthakal Land Council. Far from solving
such disputes the creation of a separate Eastern Arnhem Land Council might well
exacerbate them, resulting in an increasing Balkanisation of Aboriginal land councils
and increasing legal and political complexities and costs.

The replacement of ‘traditional owner’ under the Act by a more general concept
‘member of a Regional Land Council’ defined in terms of residence and traditional
affiliation to an area of land within the region, would neither reflect systems of
Aboriginal land ownership nor be easy to apply (1998: 595). The regional entities
themselves would be arbitrary as far as any traditional pattern of land ownership is
concerned. People would be forced to choose an affiliation since they could not
belong to more than one region (whereas under indigenous law and existing
Australian law they may have rights and responsibilities in a number of
‘communities’). To give residence and ownership equal weight in a definition
purporting to be a definition of ownership under Aboriginal law makes nonsense of
the very law itself. The new criteria might in any case make it more difficult to draw
up a list of traditional owners since the imprecision of the phrase ‘traditional
affiliation’ might result in endless court cases to define tradition in the particular
context. It is worth noting that the smaller land councils — the Tiwi Lands Council
and the Anindilyakwa Council —which Reeves sees as a model for the pragmatic
application of Aboriginal law have adopted the patrilineal clan-based definitions of
traditional owner which Reeves sees as problematic, and which indeed are much
narrower than allowed for under the Aboriginal Land Rights (Northern Territory) Act.
Reeves’ (1998: 213) solution to the problem of disputes over traditional ownership,
which is simply to deny the right of appeal to courts, would seem to give a higher
value to pragmatism than to justice.

Reeves makes a series of invalid assumptions about Aboriginal regional organisation.
His statement that regional populations tend to be linguistically cohesive is wrong.
Each of Reeves’ proposed regions has immense linguistic diversity reflecting the
cross-cutting nature of linguistic and social relationships in Aboriginal Australia,
which is turn reflected in high levels of multi-lingualism. Linguistic cohesiveness
cannot be used as an argument in favour of regional Land Councils. It is especially
wrong to use Peterson’s drainage basins as a model for regional systems, since they
are of a scale that includes within them enormous linguistic diversity. The concept of
regional cultures is equally problematic as basis for identifying units of
administration. ‘Regional cultures’ is not a well analysed concept anthropologically
and there is no evidence that the proposed Regional Land Councils correspond to
recognised culture areas.
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Reeves argues that the smaller regional land councils would be less bureaucratic.
There is no evidence to support this. Indeed the evidence that Reeves (1998: 96-7)
himself cites suggests the opposite. The Anindilyakwa Land Council has a budget of
$347,000, a staff of 21, and represents a population of 1303. The NLC on the other
hand has a budget of $8,376,195, a staff of 85, and serves a population of some
25,000. By any criteria, on these figures the larger land councils are much lighter on
administration!

The suggestion that the creation of regional councils would resolve the situation for
the members of the Stolen Generation, but only if they are resident in the area seems
to be a contradiction in terms. People who are linked by descent are clearly covered
by the existing Act, which, by not having a narrowly defined residential criterion, has
in fact enabled many of the Stolen Generation people to be included in claims. Indeed
Reeves cannot cite a single case where such a person has been disadvantaged under
the present Act.

Conclusion

The Reeves report purports to allow Aboriginal Australians to adopt decision making
processes that accord with their traditions. Even if this were the case, and I have
argued that it is not, it would be at a severe price. Reeves proposes a structure that
will remove those decision making processes from the wider Australian legal arena.
The Land Rights legislation has been effective because it incorporates aspects of
Aboriginal law within European Australian law. As a result, European Australian law
has to take account of Aboriginal law, whether it be in the area of permission to enter
land, compensation for the damage of sacred sites or decisions over traditional
ownership. Reeves’ recommendations will remove these features from the land rights
legislation either by removing the powers as in the case of the permit system or by
removing issues from the Euro-Australian legal framework as in the case of disputes
over traditional ownership.

Any body of law that is designed to exist at the point of articulation between two legal
systems is bound to be complex. It must not only articulate two legal traditions, but it
must allow for discontinuities within each tradition. Within Aboriginal Australia there
are discontinuities between the laws of different groups: the existing Land Rights
Legislation has proved flexible enough to accommodate several models of Aboriginal
social organisation. And Euro-Australian law also has areas of potential discontinuity
between different jurisdictions and is open to multiple interpretations. Australian law
and Australian anthropology are both involved in developing a vocabulary which
reflects indigenous concepts, structures and processes. In anthropology the meaning
of terms changes over time with deepening understandings of the concepts they refer
to. In law the meaning of terms such as those comprising the definition of ‘traditional
owner’ will be established over time by precedent. The meaning of a term such as
‘clan’ or ‘descent group’ in the context of contemporary Australian anthropology is
different from the meaning it had in nineteenth century anthropology or the sense it
has when applied to West African societies, even though it is possible to draw a
historical connection between the uses of the word in different contexts. The
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application of the definition of traditional owner has been part of a process of
establishing the distinctive principles or ‘faithfully representing the nature of local
customary law in relation to land’ (Sutton 1995: 4), using the definition as a guide. A
more general concept (such as that proposed by Reeves) while it might be more
broadly applicable would also have to be subject to practice and precedent and might
fail to recognise the particularities of Aboriginal ownership systems in particular
cases. If there were considerable evidence that the definition of traditional owner had
of itself resulted in many unsatisfactory determinations then it would be a matter of
considerable concern. However such is not the case, as Reeves recognises in
confirming the continued use of the definition for land claim procedures.

The redefinition of the Land Rights Act so that it becomes a vehicle for
‘development’ is a way of subverting the Act by reducing the autonomy of Aboriginal
people. Land rights legislation has been successful because it puts Aboriginal people
in a position to negotiate with other Territorians as independent landowners. The
proposed changes to the Aboriginal Land Rights (Northern Territory) Act
compromises that independence and will have the opposite effect to that (ostensibly)
intended. It is argued that the reason for changing the Act is because it has high value
to Aboriginal Australians and is thought of ‘as being their act for them’. It seems quite
Machiavellian then to take ‘their act’ away from them and divert it to quite different
purposes. Part of the reason that the current Act is valued is that it affords Aboriginal
people autonomy and sources of income that are independent of government, enabling
them to set their own objectives, independently.
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Delay and uncertainty in negotiations for mining on
Aboriginal land: A response to the Reeves Report

The Report of the Review of the Aboriginal Land Rights Act, (the
Reeves Report, 1998) contains a number of recommendations for changes
in the procedures under which mining can take place on Aboriginal land.
A central assumption of the Reeves Report is that uncertainty and delays
in the process of negotiating access are so costly as to necessitate urgent
reforms. This assumption is based on an analysis reported in Appendix X
of the Reeves Report. The purpose of this note is to show that the
analysis in the Reeves Report is erroneous and greatly overstates the cost
of delays associated with the negotiation of access to Aboriginal land for
exploration and mining.

The error in Reeves’ analysis is simple but critical. To estimate the costs of delay it is
necessary to take account of changes in mineral prices and changes in the cost of
mining operations over time, which depend on the rate of technological change. In
general, these two factors will tend to cancel each other out.

Reeves’ mistake is to observe that the costs of extracting ore from a given mine will
tend to rise over time, as the grade of ore declines and less accessible parts of the
orebody over time, then to assume that the costs of mining operations in general will
rise at the same rate. That is, Reeves assumes that, the later mining is commenced, the
higher the real cost of extraction will be. In reality, the real costs of mining are
declining. However, whenever mining at a given site is commenced, extraction costs
will tend to rise over the life of the mine.

The effect of Reeves’ erroneous assumption is to greatly overstate the economic costs
of delays in exploration and mining. A corrected calculation shows that the true costs
are about one-third of those estimated by Reeves.

SUMMARY OF THE ANALYSIS

The analysis in the Reeves Report is based on two assumptions:
(i) There is a long-term downward trend in the real price of minerals.

(The average rate of decline is 1 per cent per year); and
(ii) Over the life of a given mine, unit costs of extracting and

processing ore rise as grades fall and transport distances back to
on-site processing facilities become progressively longer.

These assumptions are incorporated in simulations of a hypothetical mine. It is
claimed that :

(i) a one-year delay in commencing exploration reduces the net
present value (NPV) of the mine project by 17 per cent, and
shortens the economic life of the mine by one year;

(ii) a two-year delay in commencing exploration reduces the net
present value (NPV) of the mine project by 34 per cent and
shortens the economic life of the mine by two years; and

(iii) a seven-year delay would render the project non-viable.
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This analysis in the Reeves Report is based on a fundamental confusion between
secular trends in the costs of mining operations in general and the growth in operating
costs over the life of a given mine. The analysis is based on the assumption that each
year of delay in commencing operations raises costs by 3 per cent. This assumption is
completely  baseless. Whenever the mine commences, its extraction and processing
costs in the second year will be 3 per cent higher than in the first year and so on. But
this does not imply that a mine commenced one year later will cost 3 per cent more.
Similarly, and with no motivation, Reeves assumes that mine construction costs will
rise in real terms by 1.5 per cent per year, while exploration costs are constant in real
terms.

The effect of Reeves’ invalid assumptions is that whenever mining is commenced, the
cost per tonne of extracting ore exceeds the revenue per tonne from 2034 onwards.
Hence, each year of delay cuts a year off the economic life of the mine. Reeves’
simulation is for an ore-body of average quality and extraction costs. Under Reeves’
assumptions, less favourable prospects would become uneconomic before 2034 and
more favourable prospects somewhat later. Nevertheless, the core of the argument to
be derived from Reeves’ assumptions are clear. Since, on his assumptions, mining
will soon be uneconomic, any delay in exploring and extracting mineral resources
means that those resources will be lost forever.

An alternative analysis

To correct the errors in Reeves’ analysis, it is necessary to
undertake a simulation in which productivity trends for mining operations
in general are distinguished from changes in extraction costs over the life
of a particular mine. To facilitate comparison, Reeves' assumption of a 3
per cent annual increase in extraction costs will be maintained. It is
therefore necessary to consider alternative assumptions about
productivity for mining in general.

Contrary to Reeves’ assumptions, it is evident that the general productivity of the
mining industry is increasing over time. If this were not so, the trend decline in prices
would have rendered new mines non-viable except where the grade of ore was higher
than the average for existing mines. In fact, the opposite is true. Not only has the
grade of ore for which mining is feasible declined steadily over time, but, in some
cases, new techniques have permitted the reopening of mines previously abandoned as
uneconomic. It seems reasonable to assume that, on average, there has been a trend
decline in the real unit costs of mining sufficient to counterbalance the trend decline
in real prices, that is a decline of 1 per cent per year. Similarly, in the alternative
analysis presented here it will be assumed that exploration and construction costs
move in line with the costs of mining operations in general.

It can easily be seen that, if both output prices and input costs decline by 1 per cent
per year, the profit associated with any given output will also decline by 1 per cent per
year. It follows that the net present value of the project calculated from the starting
date will decline by 1 per cent per year of delay. If a discount rate of 5 per cent is
used, the net present value of the project calculated from some fixed date such as the
year 2000 will decline by 6 per cent per year of delay. It may be computed that a
delay of 7 years will reduce the net present value of the project by around 35 per cent.
This is a significant loss, but much less than that estimated by Reeves who suggested
that a 2-year delay would reduce NPV by 35 per cent and that a 7-year delay would
kill the project altogether.



4

Under the assumption that mineral prices decline in line with productivity growth in
mining, the economic life of the mine is independent of the date at which mining
begins (except if delays in the exploration and construction phase are so great as to
make the entire project uneconomic. For simplicity, we will assume a 25 year life, as
in the Reeves Report.

Some more detailed results are presented in Table 1, based on the corresponding
Table in the Reeves Report, Appendix X

Table 1: Corrected calculations of the effects of delay on the
attractiveness of mining projects

Base year 

Exploration 
commences (year)

Mining commences  
(year)

Economic life of mine 
(years) 

IRR (per cent) 1 

NPV ($m base year) 2 

% change IRR

% change NPV

Base case Exploration delay 
(1 year)

Mining approval 
delay (1 year)

Exploration and 
mining approval delay 

(both 1 year) 

2000 2000 2000 2000

2001 2002 2001 2002

2009 2010 2010 2011

25 25 25 25

17.7 17.6 15.8 15.8

171.4 162.6 158.9 151.0 

0.0 0.2 10.5 10.8

0.0 5.1 7.3 11.9

1 Internal rate of return
2 Net present value

The results from this analysis contrast sharply with those presented in the Reeves
Report. First, the economic life of the mine is not affected by delays, but remains at
25 years. More importantly, the costs of delay, measured by the percentage change in
NPV are about a third of those estimated in the Reeves report. The costs are greater if
delays are incurred after significant expenditure of resources in exploration and
construction.

The implications of a range of alternative assumptions and modified scenarios are
considered in the Appendix. However, the analysis presented above shows that
Reeves has greatly overestimated the costs of delays incurred prior to the
commencement of the project. Larger reductions in NPV arise if delays take place
after significant costs have been incurred.

Although Reeves refers to uncertainty and delays, his analysis deals only with delays.
As has been shown here, Reeves greatly overstates the cost of delays. It seems likely
that costs associated with uncertainty exceed costs associated with delay. Clearly, the
lower the probability of ultimately obtaining agreement on exploration and mining,
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the less the incentive to invest even modest resources in identifying potentially
prospective sites.

Based on the evidence in the Reeves Report, it seems likely that the Land Rights Act
initially generated an increase in uncertainty, since it was unclear how the process
would work and how much bargaining power the parties possessed, and whether
agreements, once reached, would prove enforceable. Because miners were seen as
having disregarded Aboriginal rights in the past, there was a legacy of mistrust to
overcome, reflected in the high failure rate of negotiations.

However, as Aboriginal owners have become more secure in their rights and the
expectations of both parties have become less divergent, the uncertainty associated
with the negotiation process has been reduced and the proportion of successful
outcomes has increased. Rather than attempting to fast-track the negotiation process at
the possible cost of increasing uncertainty, reform should build on the existing
process and seek to further reduce uncertainty by confirming the rights of all parties,
and particularly those of Aboriginal landholders.
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Appendix

To examine sensitivity to this assumption we will consider two
alternative assumptions

(i) the costs of mining operations in general are constant over time.

(ii) the costs of mining decline at a real rate of 2 per cent per year

The results are reported in Tables 2a and 2b

As would be expected, the simulation with constant real costs of mining yields costs
of delay somewhat higher than those in Table 1, while the simulation where the costs
of mining decline at a real rate of 2 per cent per year yields costs of delay that are
somewhat lower.

Table 1a: Corrected calculations of the effects of delay on the
attractiveness of mining projects (Assuming constant real costs of

mining)

Base year 

Exploration 
commences (year)

Mining commences  
(year)

Economic life of mine 
(years) 

IRR (per cent) 1 

NPV ($m base year) 2 

% change IRR

% change NPV

Base case Exploration delay 
(1 year)

Mining approval 
delay (1 year)

Exploration and 
mining approval delay 

(both 1 year) 

2000 2000 2000 2000

2001 2002 2001 2002

2009 2010 2010 2011

25 25 25 25

16.3 16.0 14.4 14.2

138.2 129.1 125.9 117.7 

1.6 11.3 12.8

6.6 8.9 14.8

1 Internal rate of return
2 Net present value

Table 2b: Corrected calculations of the effects of delay on the attractiveness of
mining projects (Assuming 2 per cent annual decline in costs of mining)
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Base year 

Exploration 
commences (year)

Mining commences  
(year)

Economic life of mine 
(years) 

IRR (per cent) 1 

NPV ($m base year) 2 

% change IRR

% change NPV

Base case Exploration delay 
(1 year)

Mining approval 
delay (1 year)

Exploration and 
mining approval delay 

(both 1 year) 

2000 2000 2000 2000

2001 2002 2001 2002

2009 2010 2010 2011

25 25 25 25

18.7 19.1 17.0 17.1

198.8 190.2 186.1 178.3 

0.0 -0.9 10.1 9.5 

0.0 4.3 6.4 10.3

1 Internal rate of return
2 Net present value


