
Submission of the National Native Title Tribunal to the

House of Representatives Standing Committee on

Aboriginal and Torres Strait Islander Affairs’

Inquiry into Capacity-Building in Indigenous Communities

Summary

1. TheNationalNativeTitle Tribunal (theTribunal)assistspeopleto resolvenative
title issues.TheTribunalwassetup in 1994undertheNativeTitle Act1993 (the
Act) andis partof theAttorney-General’sportfolio.

2. TheTribunal workscloselywith communitiesacrossAustraliato assistpeopleto
resolvenativetitle applicationsthroughmediationandto makeagreementsthat
recogniseall parties’ rights andinterestsin landand waters.It carriesout these
functionsin animpartial andfair way,taking into accounttheviewsandconcerns
ofeveryoneinvolvedin theprocess.

3. TheTribunal mediatesnativetitle claimsunderthesupervisionof theFederal
Courtof Australia.It promotesagreement-makingasthepreferredwayto resolve
nativetitle mattersratherthanlengthy andcostly litigation. In recentyears,parties
haveshowna greaterwillingnessto seekagreementsandto negotiatealternative
outcomeswherenativetitle determinationsarenotpossible.

4. Throughits statutoryrole andexperiencein assistingpeopleresolvenativetitle
issues,theTribunal is in a uniquepositionto understandtheskills andknowledge
partiesrequireto achievefair andagreedoutcomes.

5. Theagreement-makingprocesscanonly be effectiveif all partieshavethe
necessaryknowledgeandcapacitiesto participatefully in theprocess.Once
agreementsarereached,effectivecorporatestructuresneedto be in placefor
nativetitle holdersto beableto enjoythebenefits.

6. TheAct hasbeenacatalystfor manyIndigenouscommunitiesto increasetheir
knowledgeandskills in awide rangeof areassuchasAustralianandtraditional
laws,agreement-making,mediationandnegotiation.Importantly,theapplication
of suchknowledgeandskills is notrestrictedto thenativetitle negotiatingtable.

7. TheAct providesthelegal basisfor Indigenouscommunitiesto exercisetheir
rights andmakedecisionsautonomously.Theeffectiveexerciseoftheserights
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requiresgoverningstructuresthat areculturallyappropriate.Indigenous
organisationssuchasATSIS andthenativetitle representativebodieshave
identifiedthis asakeyareawhereexistingcapacitiesneedto be further
developed.TheTribunal is collaboratingwith ATSISon aspectsofthis work.

8. TheTribunal engagesin partnershipsatmultiple levelsto contributeto the
developmentof thecapacitiesofpartieswhereneeded.Forexample,it works with
communitiesbutalsowith organisationsrepresentingapplicantsandotherparties
to shareits expertisein nativetitle processesandencouragetheestablishmentof
links betweennativetitle stakeholders.Theaim is to createanativetitle
environmentthat is moreconduciveto agreement-making.This, in turn, places
theTribunal in abetterpositionto reachits strategicobjectivesin amorecost-
effectiveandefficientmanner.

9. This submissionoutlines:
A. therole andfunctionsof theNationalNativeTitle TribunalandtheNative

Title RegistrarundertheNativeTitle Act1993 (Cwlth)
B. theTribunal’sstrategicapproachaimedatcreatingan environmentthat is

favourableto agreement-making
C. therangeofstrategiesandinitiatives contributingthecapacity-buildingof

Indigenouspartiesandstakeholders.

Introduction

10. Nativetitle is only onecomponentof Indigenousaffairsand,by corollary,only
oneareain respectof which theremaybe aneedfor capacity-buildingof
Indigenouscommunitiesandorganisations.Further,theTribunal is only oneofa
numberofagenciesinvolved in nativetitle matters.However,theTribunalwishes
to contribute,consistentlywith its statutorymandate,to build thecapacityof
Indigenouscommunitiesandorganisations(aswell asnon-Indigenous
stakeholders).It doesthisbecausetheability to identify andenjoynativetitle
rights,and agreementsthat flow from thoserights dependsuponstrong
communitystructuresandgovernance.

A. Role and functions of the National Native Title Tribunal and the
Native Title Registrar

11. TheAct establishedtheTribunalandsetsout its functionsandpowers.The
Tribunal’smain roleis to assistpeopleto resolvenativetitle issues.This is done
throughagreement-making.TheTribunal alsoarbitratesin relationto sometypes
ofproposedfuturedealingsin relationto land(futureacts).

12. ThePresident,deputypresidentsandothermembersof theTribunalhave
statutoryresponsibilityfor:
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• mediatingnativetitle determinationapplications(claimantandnon-
claimantapplications)1;

• mediatingcompensationapplications2;

• reportingto theFederalCourtof Australiaon theprogressofmediation3;

• assistingpeopleto negotiateindigenouslanduseagreements(ILUAs), and
helpingto resolveanyobjectionsto areaandalternativeprocedure
ILUAs4;

• arbitratingobjectionsto theexpeditedprocedurein thefutureactscheme5;

• mediatingin relationto thedoing ofproposedfutureacts6;and

• arbitratingapplicationsfor adeterminationof whetherafutureactcanbe
undertakenand,if so,whetherany conditionsapply7.

13. UndertheAct, thePresidentis responsiblefor managingtheadministrativeaffairs
oftheTribunal, with theassistanceoftheNativeTitle Registrar.TheAct gives
theRegistrarsomespecificresponsibilities,including:

• assistingpeopleatany stageof anyproceedingsundertheAct, including
assistingpeopleto prepareapplications8;

• assessingclaimantapplicationsfor registrationagainsttheconditionsof
theregistrationtest9;

• giving noticeof applicationsto individuals,organisations,governments
andthepublic in accordancewith theAct10;

• registeringILUAs that meettheregistrationrequirementsoftheAct11;and

• maintainingtheRegisterofNativeTitle Claims,theNationalNativeTitle
Register(theregisterofdeterminationsof nativetitle) andtheRegisterof

12IndigenousLandUseAgreements

‘SeeNativeTitleAct 1993(Cwlth)(NTA) ss.61(1), 13(1), 86A, 86B, 86E, 136G
2 SeeNTA ss. 61(1),50(2),86A, 86B, 86E, 136G
3SeeNTA ss. 86E, 136G
“SeeNTA ss. 24BF,24CF,24DG,24C1(2),24DJ(2)
~SeeNTA ss. 32(3),75
6 SeeNTA ss. 31(3),29
7SeeNTA ss.35, 75
8SeeNTA s.78
~SeeNTA ss. 190A,190B, 190C, 190D
10 SeeNTA ss. 63, 66
“SeeNTA ss.24BG, 24CG,24DB
12 SeeNTA Parts7, 8 and8A
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14. Applicationsfor a nativetitle determination(claimantandnon-claimant
applications)andcompensationapplicationsarefiled in andmanagedby the
FederalCourt.Although theCourtoverseestheprogressoftheseapplications,the
Tribunalperformsvariousstatutoryfunctionsaseachapplicationproceedsto

13
resolution

15. Futureactapplications(applicationsfor adeterminationwhethera futureactcan
be done,objectionsto theexpeditedprocedureandapplicationsfor mediationin

14relationto aproposedfuture act)arelodgedwith andmanagedby theTribunal

16. TheAct requirestheTribunalto carryout its functionsin afair, just, economical,
15informal andpromptmanner

17. TheTribunalhasdeveloped~policiesandproceduresin relationto providing
capacity-buildingassistance

B. Creating an environment that is favourable to agreement-making

18. TheTribunalbringsnativetitle applicantsandotherpartiestogetherthroughits
facilitationofthenativetitle process.Theaim of themediationprocessis to avoid
or shortenthelitigation process.It alsoincreasesprospectsof outcomesthatare
acceptableto thepartiesratherthanimposedon themby aCourt.Successful
mediationimprovesthelikelihoodthatagreementswill endurebecausetheyare
basedon continuingrelationshipsbetweentheparties.TheTribunal’sroleis to
assistapplicantsandotherpartiesreachsuchoutcomes.

19. In its StrategicPlan2003-2005,theTribunal statesits purposeasfollows: “We
workwithpeopleto developan understandingofnativetitle andreach enduring
nativetitle andrelatedoutcomes.” Thestrategicplanalsodescribesthedirection
takenby theTribunalto achieveorganisationalobjectivesandimproveservicesto
its clientsandstakeholders.This includesworking towardsan environmentthat is
favourableto themakingof agreementsto resolvenativetitle matters.

20. A key partof this processinvolvesensuringthatpartieshavethecapacityto
engagein thenativetitle andagreement-makingprocesses,which is crucial to
achievingresults.Partieswhohavetherequiredknowledge,skills andpreparation
areableto makemoreinformeddecisionsabouttheirrights andinterests.This, in
turn, helpsthemachieveoutcomeswhich meettheirneeds.

‘~ SeeNTA ss. 61,63 , 64(4),86B, 86C,86E, 87,136G(1),136G(2)
‘~ SeeNTA ss.32(3),35,75
‘5SeeNTA s.109(1)
‘6ht11,j/www.nntt.gov.a~,/pub1ications/data/fi1es/Revised%2oassistance%2Oprocedures.pdf
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21. TheTribunal hasmadeconsiderableeffortsto identify specific clientneedsand
developappropriateresponses.Recentconsultationsincludeaclient satisfaction
surveycommissionedby theTribunal, consultationswith staffandclientsin
preparationof theStrategicPlan2003-2005andtheParliamentaryJoint
Committee’sinquiry into theTribunal’seffectiveness— seeparagraph25 below.
Theseconsultationsindicatedthatparties—bothIndigenousandnon-
Indigenous—facearangeof capacityissues,suchasthelackof adequate
technicalresourcesor theneedfor abetterunderstandingofthelegislationand
availableoptions.

22.TheFederalCourthasalsorecognisedthat, in workingout mediationprograms,
theTribunalandthepartiesmayhaveregardto theresourceslimitations andother
practicalconstraintsunderwhich eachofthemmustoperate17.

23.Whenpartieslackcapacity,it canslow downtheagreement-makingprocess.The
Tribunalhasan importantrole in assistingnativetitle partiesby contributingto
building their capacityto ensurethat theyareeffectiveparticipantsin theprocess.

24.In an effort to addresslimitations andenhancetheagreement-making
environment,theTribunalhasexpandedits initiatives to assistparties.It
collaborateswith applicantgroups,otherpartiesandtheirrepresentatives,often
on request,sharingits resourcesandexpertiseto contributein buildingparties’
capacitywhereneeded.

25.TheParliamentaryJointCommitteeon NativeTitle, in its Reporton the
effectivenessoftheNationalNativeTitle Tribunal, recommends‘that theNational
NativeTitle Tribunalcontinueto explorepartnershipsto developprogramsaimed

,18at capacitybuildingwithin organisationsinvolvedin thenativetitleprocess.

26. TheIndigenousGovernanceConferenceheldin April 2002in Canberrastated
that ‘it is crucial to developskills andcapacitiesin communitiesforpeopleto
effectivelycarryout the tasksofgovernancesothatit deliverstangiblebenefits
for communitiesandthepeople.”9 PartC of this submissionoutlinesthe
Tribunal’sstrategicapproachto contributingto thedevelopmentofIndigenous
parties’andstakeholders’capacitiesto makeeffectivedecisionsandachieve
resultsthroughthenativetitle processes.

17 Frazer& Ors v WesternAustralia [2003]FCA351
‘8P&1iament~JointCommitteeon NativeTitle andtheAboriginal andTorresStraitIslanderFund,

EffectivenessoftheNational NativeTitle Tribunal infulfilmentoftheCommittee’sdutiespursuantto
subparagraph206(d) (i) oftheNative TitleAct 1993,December2003,p.54

19 http://www.reconciliationaustralia.org/docs/speeches/governanCe2002/OutComeS.dOC
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C. Strategies and initiatives contributing to the capacity-building of
Indigenous parties and stakeholders

27. Capacity-buildinghasbeendefinedas ‘the processby which individuals,
organisations,institutionsandsocietiesdevelopabilities (individually and
collectively)to performfunctions,solveproblemsandsetandachieve
objectives.’20

28. In thecontextof nativetitle claimmediation, ‘capacity’ refersto theability of the
claim groupor otherpartyto participatein themediationprocesseffectively so as
to enablethemto makedurableagreementsthat havemeaningfor eachofthe
partiesin their own culturalor institutionaldomain.Theseagreementsmay
contribute,for example,to themakingof aconsentdeterminationon nativetitle.

29. Thecapacityof groupsto engagein theprocessis crucialto thesuccessof any
agreement-makingprocess.If theyarewell-prepared,thepartieswill be ableto
concentrateandmakeinformeddecisionsabouttheirrights andinterestsrather
thanbe distractedby misunderstandingor uncertaintyabouttheprocess.

30. TheTribunalthereforeneedsto beableto identify thecapacityofpartiesto
participatein mediationeffectivelyandimplementstrategiesto developthat
capacity.Capacityissuesmayneedto beaddressedatevery stageof the
mediation.Strategiesto developaparty’s capacityto participatein mediationmay

21alsoinvolve institutionsorpeopleotherthantheTribunal.

31. TheTribunalseeksto engagein partnershipsatmultiple levelsto contributeto the
developmentof Indigenousparties’ andstakeholders’capacities.Current
initiatives arein partnershipwith:

- Indigenouscommunities
- Indigenousorganisations
— industrysectors
- government.

Contributing to developingthecapacitiesofIndigenouscommunities
32.To beeffectiveparticipantsin thenativetitle process,Indigenouscommunities

oftenneedto developtheircapacitiesin areassuchas:
- decision-making
— assessingexternalinfluences
— representation
— implementation

20UN Developmentdefinitionof capacity-buildingquotep.7 inD.Vickery, ‘Capacity-building:An

IndigenousLandCorporationApproach’,ConferenceProceedingsSh~fiingCamp:l2thBiennial
ConferenceoftheAustralian RangelandSociety,Kalgoorlie, 2-5 September2002,pp.207-13.
21 Paragraphs26-9 areextractsfrom: NationalNativeTitle Tribunal, (2003)MediatingNative Title
Applications:AguidetoNationalNative Title Tribunal Practice,NINTT, Perth,p.151(internalTribunal
document)
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- information
— resourcecapacity—humanandfinancial.

33. Nativetitle processesandoutcomescanredefinerelationshipsandpowerwithin
Indigenouscommunities.Theyalsoplacedemandsuponcommunitiesto
implementagreementsreachedasaconsequenceof exercisingproceduralrights.
Thesefactorsneedto betakeninto accountwhennegotiatingagreements.Ideally,
strategiesto addresstheseissuesaredevelopedduringthenegotiationof
agreementsandin theimplementationofagreements.

34. As partof themediationprocess,theTribunal playsarolein seekingto identify
andimplementingstrategiesthat increasetheability oftheapplicants(andother
parties)to beeffectiveparticipantsin mediation.This is intendedto createa
mediationenvironmentthat is moreconduciveto achievingoutcomesthat are
acceptableto theparties.This workincludesactivitiessuchas:

— workingwith thenativetitle claim groupsandotherIndigenousparties
to enhancetheirdecision-makingcapacityin relationto an application

- providingtargetedinformation(including aboutthemediationprocess,
therolesofparticipantsin theprocessanddevelopmentsin thelaw) to
particularpartiesaccordingto their needsatparticularstagesofthe
mediation

— workingwith partiesto facilitatestrategicplanning
— assistingnativetitle holdersin establishingculturally appropriateand

effectivenativetitle corporationsto hold andmanagenativetitle.

35. RecentexamplesoftheTribunal’swork in this areaaretheworkshopsfor
applicantsconductedin 25 different locationsacrossfour statesbetweenApril
andDecember2003.Representativebodiesaroundthecountryhadrequestedthe
Tribunal to provideinformationto applicantgroupsaboutthelegal process
leadingto a determinationandtheoptions availableto themwhenmaking
decisionsabouthow bestto progresstheirclaims.Tribunalteamscombiningstaff
with high level legal,geospatialandcasemanagementexperienceandskills
conductedworkshopsthatwerespecificallydesignedto providetheinformation
neededby theparticularclaimantgroups.In total, theTribunal made
presentationsto approximately450claimantsand70 representativebody
employees.Theunderstandinggainedattheworkshopsmeantthat manyof the
applicantgroupsfelt ableto makedecisionsto progresstheir claims,decidingfor
exampleto continuenegotiationstowardsa settlementorto amendtheir
application.

36. TheTribunal’sassistanceto partiesto theTorresStraitregionalseaclaim in
Queenslandis anotherexample.Theareaunderclaim is thesubjectof an
internationaltreatyarrangementwith PapuaNew Guineaandthemediationwill
requirecross-borderissuesto be addressed.TheTribunaldevelopedastructured
approachto themediationandmetwith theboardmembersoftheTorresStrait
RegionalAuthority, representativesofprescribedbodiescorporatefrom
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individual communities,andlegal andanthropologicalstaffto outline its
approach.TheTribunal’saim is to delivera statementofrelevantinterestsand
issues,which will form thebasisof termsof referenceforthepartiesto theclaim.

37. TheTribunalmayalsoprovideassistancein settingup arrangementsfor
Indigenouspeopleto managedevelopmentswithin theircommunities.For
example,theTribunalrecentlyassistedin thenegotiationof an ILUA which
establishesaprocessto dealwith nativetitle issuesaffectingtheprovisionof
infrastructureon PalmIsland.

Contributing to developingthecapacitiesof Indigenousorganisations
38. Thenativetitle representativebodiesandATSIS haveidentifiedarangeofissues

which requireattentionin orderto developthecapacitiesoftherepresentative
bodies.Theseare:corporategovernance,managementand staffdevelopment,
informationtechnology,collaborativeresearchpartnershipsand appliedcapacity-
building. ATSIS andtheTribunal haveongoingdiscussionson theirrespective
roles andprioritiesandtheTribunal hasengagedin severalareas.Recent
examplesof initiativesin partnershipwith Indigenousandotherorganisations
includetheestablishmentof heritageprotectionprotocolsandofmappingsystems
to enhancegeospatialcapabilities.

39. Otherprojectsaim to developtheknowledgeandskills of staffof representative
bodiesandincludeajoint initiative with ATSIS wheresenioranthropologists
mentormorejunior ones.TheTribunalis alsoapartnerin severalresearch
programmeswith theUniversityofMelbourne,JamesCookUniversityandthe
AustralianInstitutefor Aboriginal andTorresStrait IslanderStudies(AIATSIS).

40. During2003-2003,theTribunalconductedseminarsfor legalrepresentativesof
claimantgroupsin New SouthWales,QueenslandandtheNorthernTerritory,
aimedatenhancingtheirskills in meetingtheconditionsof theregistrationtest
process.

41. In SouthAustralia,theTribunal expandedits assistanceto therepresentativebody
andotherpartiesaspartofits involvementin theStatewideILUA Strategy.It
providedresearchmaterialto therepresentativebodyregardingconnectionand
thepreservationofevidenceofelderly or infirm witnesses,andprovidedregular
nativetitle updatesto thefishing industry.

42. In WesternAustralia,theTribunalassistedtheSouthWestAboriginal Landand
SeaCouncil in conductingcommunitymeetingsin theSouthWest,leading
towardstheNoongarPeopleamalgamatingsix applicationsinto onesingleclaim.

Working with industry sectors
43. A positiveapproachon thepartofindustrysectorssuchas thepastoral,fishing

andmining industriesin relationto nativetitle mediationis asignificantaidto
achievingsuccessfuloutcomes.Severalfactorsmayimpacton thewillingnessof
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bodiesrepresentingpartiesto makeagreements.Thesefactorsmayinclude
externalorpolitical influencesanddifferencesbetweenlargecompaniesand
individual operators.Theindustrybodies’ level of awarenessof theoptions
availableto themandoftheclaimants’interestsis centralto their capacityto be
effectiveparticipantsin theprocess.

44.TheTribunalassistsindustriesin developingthatcapacitythroughprovisionof
informationandhelp in identifyingoptions.It alsofacilitatesforumswhere
claimantsandpartiescandiscusstheirinterests,promotesthecreationoflinks
betweengovernmentagencies,businessandIndigenouscommunitiesand
convenesworkinggroupsto developstrategiesencouragingnegotiatedoutcomes.
Suchforumsandworking groupsfurthercontributeto thedevelopmentofthe
capacitiesoftheIndigenousparticipants.

45.An exampleof this work is thenationalIndigenousFishingRightConference,
heldin Fremantlein October2003.TheTribunalorganisedtheconferencein
collaborationwith theAboriginal andTorresStrait IslanderService,Fisheries
ResearchandDevelopmentCorporation,theDepartmentof Agriculture,Fisheries
andForestry,NationalOceansOffice, WA DepartmentofFisheries,WA
Departmentof IndustryandResourcesandtheWA Departmentof Premierand
CabinetthroughtheOffice of NativeTitle. About 200peopleinvolved in various
aspectsof customaryandcommercialfishing andtheregulationoffishing activity
werebroughttogetherfor thefirst time.

46. As a resultoftheconference,theTribunal is conveningatechnicalworking group
to look in detailatoptionsfor peoplewantinglocal, regional,stateandnational
structuresto developindigenousfishingstrategies.A keyoutcomeoftheworking
groupwill beaNationalIndigenousFishingMeetingto facilitateasignificant
reductionin litigation andencouragenegotiationbetweenIndigenouspeopleand
thecommercialfishing industryover indigenousfishingclaims.

47.TheTribunalplansto continueits contributionto thedevelopmentofpolicy and
optionsatnationalandstatelevelswith otherindustrysectors,using the
Indigenousfishing strategyas amodel.

Working with government
48.At stateandterritory level, theTribunal works closelywith governmentbodiesto

increasethecapacityof officersto participateeffectivelyin mediation.This often
involvesorganisingjoint forumswith otherstakeholders(includingIndigenous
partiesor their representatives),enhancingnetworkingopportunities.For
example,in Victoria during2002-2003,theTribunalheldbi-monthly forumson
varioustopics andprovidedongoinginformationandassistanceto theStateof
Victoria, theChamberof MinesandMirimbiak NationsAboriginal Corporation
towardsdevelopmentof aseriesoftemplatemining relatedagreementsand
ILUAs.
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49. TheNativeTitle Forum,organisedin December2002with theWestern
AustralianStateGovernment’sOffice ofNativeTitle andtheWesternAustralian
Aboriginal NativeTitle Working Group,broughttogethera broadgroupof
interestedparties.Looking atinnovativeoptionsfor thewayforwardafterthe
High Court’s decisionin theWardcase,theforum ledto thecreationof the
NativeTitle StrategyGroupandtheFishing InterestGroup.Both groupsare
ongoingforumsfor partiesandgovernmentrepresentativesto build relationships
anddevelopworkablesolutionsto nativetitle issues.

50. At anationallevel, asmentionedin paragraph32, theTribunalcollaborateswith
ATSIS to ensurebothorganisationsagreeon their respectiverolesandpriorities
in assistingIndigenouscommunitiesandrepresentativebodiesin developingtheir
capacities.

51. At aCommonwealthGovernmentlevel, theTribunalseeksto contributeto a
coordinatedwhole-of-governmentapproachto theconsiderationofnativetitle
mattersanddevelopmentof relatedpoliciesandservicesfor Indigenous
Australians.Forexample,it participatesin working groupssponsoredby the
AttorneyGeneral’sDepartmentwhichseekto coordinatetheactivitiesand
funding ofCommonwealthagenciesinvolved in nativetitle. Theremayalsobe
valuein theTribunalcontributingto otherCommonwealthGovernmentforums
suchastheMinisterial Council for Aboriginal andTorresStrait IslanderAffairs
andtheCOAGIndigenousInitiatives.

Conclusion

52. It is theTribunal’sobservationthat in nativetitle mattersinitiativesat all levels
arerequiredto addressIndigenousparties’capacityto participateandbenefit,
includingatthecommunitylevel. TheTribunal is keenlyinterestedin the
recommendationsoftheCommittee.
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