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GOVERNMENTRESPONSE TO THE
REPORTOF THE HOUSEOFREPRESENTATIVESSTANDING
COMMIrFEEON LEGAL AND CONSTITUTIONAL AFFAIRS

‘MODERN-DAY USAGEOFAVERMENTS IN CUSTOMSPROSECUTIONS’
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BACKGROUND

DuringthelastParliament,theHouseof RepresentativesStandingCommitteeon
Legal andConstitutionalAffhirs conductedan inquiry into avermentprovisionsin
Customslegislation. TheCommitteetabledits reporton 31 May 2004.

In thecourseofthe inquiry theCommitteeconsideredtheuseof avermentsin a
specificCustomsprosecution,namelyComptroller-GeneralofCustomsv Thmsonand
Keornalavong.

COMMITTEE RECOMMENDATIONS

Recommendation1

The Committeerecommendsthat theCustomsAct1901 beamendedsoas to
providethat,whereevidencefor a Customsprosecutionis obtained,whether
outsideor insidetheAustralianjurisdiction,theevidencesoobtainedshouldbe
relied upon by the prosecutor/plaintiffand theavermentprovisionsin the
CustomsAct 1901,exceptin exceptionalcircumstances,are not to be used in
placeof or asa substitute for that evidence.

Response:

TheGovernmentacknowledgestheCommittee’sconcernwith regardto the
availabilityofavennentsin certainlegal proceedingsinitiatedby theAustralian
CustomsService(Customs).

TheCommittee’sconcernsmirror commentsby theAustralianLaw Reform
Commission(ALRC) in its reportNo 95 - PrincipledRegulation:FederalCivil and
AdministrativePenaltiesiii Australia. ALRC 95 wastabledin Parliamenton
1 9 March 2003by thethenAttorney-General,completinga 3-yearenquiryinto
federal civil andadministrativepenaltyschemes.The reportcontainedsome
recommendationsspecific to Customslegislation,including recommendationson
avermentsandthecharacterisationof Customsprosecutions.

TheALRC notedtheparticulardifficulties ofproving someCustomsoffences,
specificallythoseoffenceswheretheevidencemaybe locatedoverseas.The
Governmentis satisfiedthat its responseto theALRC’s recommendationswill
produceamendmentsto theCustomsAct that will alleviatetheCommittee’sconcern.
AccordinglytheGovernmentwill considerthe Committee’sviewsin thecontextof
developinga responseto theALRC recommendations.
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Recommendation2

TheCommitteerecommendsthat provisionsbe insertedinto theCustomsAct
1901establishingaprocesswherebydirectionshearingsareto be heldprior to
thecommencementofthetrial in Customsprosecutionswhereavermentsform
partof theprosecutor’s/plaintiffscase.A numberof submissionsto the
CommitteediscussedReport60 of theAustralianLaw ReformCommission,and
theCommitteeendorsescertaincomponentsof theproposalin thatReport
relatingto summarytrial directionshearings.The provisionsestablishingthe
directionshearingprocessshouldalso,assetout in Report60,enablethecourt
to makeorderson a directionshearing,without limiting the ordersthat canbe
made,asto:

1. thejust andefficient dispositionof theproceeding,includingordersfor
directionsfor theconductof theproceeding;

2. theadmissibilityof evidence;and
3. thedeterminationof a point of law.

TheCommitteealsoendorsesthecomponentsof theproposalin Report60
relatingto disallowableaverments,and further recommendsthat provisionsbe
insertedinto section255 of theC~ustomsAct1901soasto provide,assetout in
Report60, that:

1. if it would beunjust to allow theprosecutor/plaintiffto rely on an
averment,thecourtmay,by order,on a directionshearing,disallowthe
averment;

2. without limiting themattersthat thecourt is to takeinto accountfor the
purposesof decidingwhetheror not to disallowan averment,thecourt is
to takeinto accountthefollowing:

~ whethertheavermentis of a matterthat is merelyformalor is not
substantiallyin dispute;

~ whethertheprosecutor/plaintiffis in a positionto adduceevidence
of thematterandif theprosecutor/plaintiffis not in sucha
position,whetherbecausetheevidenceis overseasor for some
otherreason,obtainingtheevidencewould resultin unduecost or
delay;

~ whetherthedefendantis reasonablyableto obtain informationor
evidenceaboutthematter;and

~ whatadmissions,if any, thedefendanthasmadein relationto the
matter.

3. theprosecutor/plaintiffcannotrely on a disallowedaverment.

Response:

The Governmentdoesnot proposeto adoptthis recommendation.

As partof its responseto ALRC Report95, theGovernmentis reviewingoffence
provisionsin theCustomsAct. TheGovernmentwould preferto considerthe issues
raisedby this recommendationin thecontextofthat responsehavingregardto the
usualCommonwealthpolicies in relationto theuseof averments.In particular.the
Governmentis awareof theprinciplesof Section 1 3.6 oftheCriminal Code(which
dealswith averments)whendevelopingreformedoffencesin theCustomsAct.
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TheGovernmentalsonotesthat Customsprosecutionsareprosecutedbeforestateand
territory courtsin accordancewith theirusualpracticeandprocedures.The
Governmentwould preferto achievereformin this areaby meansofrestructuringthe
offenceprovisionsin theCustomsAct, to minimisetheextentto which stateor
territorycourtsarerequiredto usespecialrulesofpracticeandprocedurefor Customs
prosecutions.

Recommendation3

TheCommitteerecommendsthat theAustralianCustomsService’spracticeof
referringbriefsof evidenceassembledtowardspossibleCustomsprosecutionsto
theAustralianGovernmentSolicitor for assessmentandadviceshouldbe
maintained.

Response:

TheGovernmentacceptsthis recommendationto maintaincurrentarrangements.

Governmentpolicy developedin responseto theLoganReport’sreviewofthe
Attorney-General’sLegal Practice(March 1997)resultedin significantreform ofthe
Commonwealthlegal servicesmarket.

In September1999amendmentwasmadeto theJudiciaryAct1903 thatusheredin
changesto thedelivery oflegal servicesto theCommonwealth.Theamendment
openedup theCommonwealthlitigation marketto privatelaw firm competition,
wherepreviouslytheAustralianGovernmentSolicitor (AGS) and
Department/Agencyin-houselegal units hadprovidedthebulk of legal servicesto the
Commonwealth.

Undertheserevisedarrangements,theAGS acts for Customsin Customsprosecutions
andtheCommonwealthDirectorof Public Prosecutions(DPP)actsfor Customsin
criminal prosecutions.

Recommendation4

TheCommitteerecommendsthattheAustralianCustomsService,in
consultationwith relevantstakeholders,formulateguidelinesfor its staffon the
appropriateuseof theavermentprovisionsin theCustomsAct1901 in Customs
prosecutions.Theguidelinesshould:

I. clearly identify additionalpowersandimprovedtechniquesthat are
availableto Customsofficers whensecuringevidence;

2. statethat only suitablytraineddelegatesoftheChiefExecutiveOfficer of
theAustralianCustomsServiceshouldmakeaverments;

3. statethat theuseof avermentsto establishformal and non-controversial
mattersor mattersusuallygivenjudicial notice is appropriate;

4. clearlyset out thelimitationson theuseof avermentsprovidedfor in
subsection255(4)of theCustomsAct1901; and

5. clearlydefinethelimitations on the useof avermentsidentifiedby judicial
authority.
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TheCommitteefurther recommendsthat, to thegreatestdegreepossible,the
guidelinesbe insertedinto theCustomsRegulations1926in accordancewith Part
XVI oftheCustomsAct1901.

Response:

TheGovernmentnotesthis recommendationbut doesnot supportthedevelopmentof
guidelinesor theuseof subordinatelegislation.

TheGovernmentendorsestherole playedby theAGS in draftingcourt documents
that containaverments.Consistentwith Recommendation3 above,theGovernment
will maintaincurrentarrangementsofutilising theAGS orDPP to adviseon
appropriateuseofaverments.

Recommendation5

TheCommitteerecommendsthat theCustomsAct1901be amendedto codify the
recentdeterminationof theHigh Courtof Australiain ChiefExecutiveOfficerof
CustomsvLabradorLiquor WholesalePtyLtd & Ors that theapplicablestandard
of proofin Customsprosecutionsis thecriminalstandardof proof(beyond
reasonabledoubt).

Response:

TheGovernmentdoesnot proposeto adoptthis recommendation.

TheALRC haspreviouslyrecommendedthat all Customsprosecutionsbe classified
ascriminal (ALRC ReportNo 60). In its morerecentreviewof Customsprosecutions
(ALRC 95). theALRC hasrecognisedthat Customslegislationcoversa diverserange
ofregulatorypolicy objectivesrangingfrom communityprotectionto trade
facilitation to accuratestatisticalreporting. TheALRC reportacknowledgesthat
someoftheoffencesin theCustomsAct areminor andregulatoryin natureandnot
deservingoftheopprobriumattachedto acriminal record. Others,suchasnarcotics
offences,clearlyarecriminal offences.TheALRC acceptedthat theminorregulatory
natureofmanyCustomsoffencesdoesnot warrantthemoral censureand stigmaofa
criminal conviction.

TheGovernmentis committedto removingtheconceptof a ‘Customsprosecution’by
classifyingall offencesin the CustomsAct aseithercriminal or civil. This meansthat
theordinaryrulesofprocedureandevidencefor therelevanttypeof offencewill
apply. TheGovernmentis thereforesatisfiedthat its responseto theALRC’s
recommendationswill addresstheCommittee’sconcernsregardingtheapplicable
standardofproofin prosecutionsfor Customsoffences. Criminal offenceswill attract
thecriminal standardofproofofbeyondreasonabledoubt.
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Recommendation6

Given the reprehensiblehandlingexhibitedby theAustralianCustomsService
over thecourseof the investigationand failed prosecutionof Mr Tomson,the
Committeerecommendsthat Mr Tomsonreceiveappropriatecompensationfor
commerciallossesdirectlyattributableto theseizureof thegoodsandto the
lapseof time beforetheresolutionof thecostsissuebetweenthepartiesin 1998.

Response:

TheGovernmentdoesnot acceptthis recommendation.

TheCommittee’srecommendationis directedat a compensatoryoutcomewhen

currentevidenceindicatesthat thereis no legal ormoralbasisfor suchaconclusion.

TheGovernmentnotesthat:

• Customsdid not improperlyprosecutethismatter. In summingup when
dismissingthechargesin 1995, theMagistraterejectedthedefendant’s
submissionthat theprosecutionwasbroughtin bad faith.

• A significantfactorin Customs’investigationof Mr Tomsonwasthathe
hadpreviouslybeenconvictedof offencesundertheCustomsAct. On
11 August 1984, Mr Tomsonwas convictedof offencesofsmuggling
commercialquantitiesofclothing andmaking a falsestatement.Hewas
fined$1,800andorderedto pay costsof$488. Mr Tomsondid not appeal.

• Customswasalsoawarethat in theperiod between1985 and 1987
Mr Tomsonsent$1,001,378.70overseasfor businesspurposeswhile
telling Customshe only importedS109,007.88worthof goods.
Mr Tomsonvaluedtheimportedgoodsdetainedby Customsatonly
$13,000.00wherean independentvaluationindicatedamuchhigher
figure. Given his previousrecordandthis disparity in moneysent
overseasandthevery low valuedeclaredon goodsimported,Customswas
entitled to investigatehis importing activities.

• In June1988, Mr TomsonabandonedFederalCourt proceedingswhichhe
hadcommencedto recoverhis goodsbasedupon advicegiven to him by
his Counselfollowing Counsel’sopportunityto readconfidentialmaterial
preparedon behalfof Customs.

• Mr Tomsonwas not bankruptedby Customsin 1990as claimedin media
reportsandCommitteehearings.As acceptedby theCommitteeand the
Government,Mr Tomsonwasdeclaredbankruptin 1999, morethan 12
yearsafterthecasein questioncommencedand fouryearsafterall court
proceedingsinvolving Customswere finishedanda yearaftercostswere
settled.

• In 1998,Customspaidagreedlegal costsofapproximately$100,000to
Mr Tomson’slegal representatives.

• TheMagistratein theLocal Courtconcludedthat therewasnothing
improperin theconductofthe investigationandprosecutionby Customs.

• Mr Tomsondid not pursuelegislativeremediesavailableto him at thetime
oftheCustomsinvestigation.
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• An independentlegal Counselat theNSW Bar examinedtheaccusations
ofmaliciousprosecutionandconspiracyto pervertthecourseofjustice.
After consideringall therelevantCustomsfiles, court transcriptsandother
relevantmaterialCounselconcludedthat he could find no evidenceto
establishtheallegations. In Counsel’sview, thematerialsupportsthe
conclusionthat, generallyspeaking,Customsadopteda properapproachto
Mr Tomson’sinvestigationandprosecution.

• This independentCounsel’sreport wasprovidedto theCommitteeandwas
notchallengedin their report.

• Mr Tomsonhasnot providedparticularsthat demonstratetheconnection
betweentheprosecutionandany claimedcommerciallosses.

TheGovernmentrecognisesthat it remainsopenfor Mr Tomsonto formally apply
throughnormalmechanismsfor an actof gracepayment. Section33 of theFinancial
ManagementandAccountabilityAct1997providesthat theMinister for Financeand
Administrationmayauthoriseactof gracepayments.

Individual claims for an actof gracepaymentareconsideredon theirown merits.
Evaluationofany claim includesa considerationofwhethertheclaimantacted
reasonablyin relationto their dealingswith theparticularCommonwealthagencyor
to what extent, if any, theclaimantcontributedto the loss,or what stepstheytook to
minimiseor containthat loss.

In accordancewith relevantprovisionsin theFinancialManagementand
AccountabilityAct1997,Mr Tomsonwill needto substantiatethat the lossheclaims
to havesufferedaroseasa direct consequenceof theactionsor decisionsof the
AustralianCustomsService.
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