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The question of whether Australia should become a republic will no doubt, sooner or 

later, come to the forefront of public debate again.  It is not an issue which I intend to 

address today.  Instead, I have been asked to speak about the constitutional issues 

concerning transformation to a republic.   

 

Many of these issues were thrashed out earlier, prior to the 1999 republic referendum.  

However, the loss of that referendum pushed the public debate towards consideration of a 

directly elected head of state.  Opinion polls consistently show that of all republican 

models, Australians would prefer a directly elected head of state.
1
  The Labor Party‟s 

Platform states that Labor will conduct plebiscites to establish support for an Australian 

head of state and the preferences of the Australian people for different forms of a 

republic.
2
  All these factors suggest that when the republic next rises up the political 

agenda, it will be some form of direct election model that will be on the table.  This 

means that new and much broader constitutional issues will need to be grappled with, and 

it is these that I propose to discuss today. 

 

A directly elected head of state 

 

Personally, while I understand the attraction in having a say in who is our head of state, I 

cannot see the value of directly electing the head of state.  First of all, the types of people 

who would make a good head of state are extremely unlikely to stand for election.  

Secondly, it is likely that only political parties or the very rich will have the money to run 

a national election campaign – reducing the choice for head of state.  Thirdly, one really 

must wonder on what basis candidates would campaign.  „Vote for me because I behave 

well at funerals‟?  „Vote for me because I know which knife and fork to use at dinner 

parties and I can negotiate a cocktail party without spilling food down my shirt‟?  „Vote 

for me because I have special ribbon-cutting skills and don‟t fall asleep while watching 

handkerchief-dancing or listening to interminable speeches‟?   

 

I have recently been reading the private letters of Sir Philip Game, who was Governor of 

New South Wales in the 1930s.  After being in the job for 6 months he wrote to his 

mother-in-law that the two great skills needed to be Governor were the ability to give a 

speech at the drop of a hat on a subject about which you know absolutely nothing, and the 

ability to eat enormous meal after meal at official functions at all hours.  He claimed that 

he had become an expert at leaving food on his plate without making it too apparent and 

said “I have not yet had to put any scraps in my pockets but one never knows what it may 

come to.”
3
  So perhaps the best claim to be head of state would be having the gift of the 

gab and the gob. 

 

As Sir Philip Game later discovered, in some cases a Governor needs other skills, such as 

the knowledge and the experience to deal with a constitutional crisis.  Engulfed in the 
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global financial crisis of the Great Depression and faced with an unorthodox and 

intransigent Premier in Jack Lang, Game lamented in his letters home that he was not an 

economist or a constitutional lawyer and did not have the necessary knowledge or 

experience to perform his role adequately.  Perhaps today we would see candidates for 

head of state claiming that they have the answer to our economic woes or superior 

knowledge about the reserve powers.  A new niche market for constitutional lawyers and 

economists?  Somehow, I doubt it. 

 

It seems to me inevitable that those campaigning to be elected head of state would instead 

focus on political matters.  Perhaps they would claim to be the champion of the underdog 

– to represent the views of rural Australians or indigenous Australians or battlers.  It is 

likely that some candidates would go further, campaigning on particular issues – nuclear 

energy, climate change, a bill of rights or the end to Australian involvement in a war – 

and use their popular mandate to pressure the Government to adopt the policy.  Some 

may even go as far as promising to refuse assent to a particularly controversial Bill or to 

direct the armed forces not to fight in an unpopular war, or even to dismiss an unpopular 

government.   

 

Ultimately it would be irresponsible to set up a directly elected head of state with a 

popular mandate as a rival to the Prime Minister.  It would be a recipe for future 

constitutional crises.  That is why any proposal for a directly elected head of state would 

require the imposition of significant limitations on the powers of the head of state. 

 

Codification 

 

One way of dealing with this problem is by codifying the reserve powers of the head of 

state.  This would remove the head of state‟s discretion and set down rules by which his 

or her powers would have to be exercised.  Attempts at codifying the reserve powers 

were made by the Constitutional Conventions of the 1970s and the Constitutional 

Commission‟s Advisory Committee on Executive Power in 1987, although an absolute 

consensus remained elusive.  The Republic Advisory Committee also addressed the 

subject in some detail in 1993, but the matter went no further.
4
   

 

The problem with complete codification, however, is that while it gives certainty it also 

imposes inflexibility.  It is impossible now to imagine every circumstance that might 

arise in the future where flexibility is needed.  The risk with complete codification is that 

the rules it imposes might prove not only inappropriate but damaging in future 

circumstances.  The genius of our current system is that it has allowed the executive to 

grow from being a dependent colonial administration to the government of an 

independent nation without the need for formal constitutional change.  Uncertainty about 

the rules has the benefit that few have been prepared to provoke conflicts and push the 

rules to their limits as nobody knows what those limits might be.  It is therefore wise to 

continue to permit some flexibility and discretion to allow for unforeseen circumstances 

and future growth. 
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Limiting the circumstances in which discretion might arise 

 

There is, however, an alternative way of approaching the problem.  Back in the 1980s 

when the Australia Acts were being negotiated, the States found that they were having 

difficulty in convincing the Queen that she should be advised directly by State Ministers 

with respect to State matters.  Her Majesty was concerned that she would receive 

conflicting advice from different sets of Ministers.  Instead of trying to codify the 

question of who advised the Queen on particular issues, the States decided that it would 

be more sensible to remove or delegate most of the Queen‟s powers so that the question 

of who advised her would only arise in two very limited cases – namely the appointment 

and removal of a State Governor.
5
  Powers with respect to granting assent to reserved 

bills and disallowance were terminated so that no question of conflicting advice could 

arise, and other powers formerly exercised by the Queen were delegated to the Governor, 

except when the Queen was personally present in the State.
6
  By reducing the field of 

potential conflict, concerns over how the remaining powers were exercised were also 

reduced.  The Queen was eventually satisfied and the Australia Acts 1986 were passed. 

 

A similar approach could be taken with respect to the powers of the head of state.  By 

eliminating many of the most controversial circumstances in which those powers might 

otherwise be exercised, the powers of the head of state would be much more confined, 

but a degree of flexibility could still be retained to deal with unforeseen circumstances.  

Examples of this approach can be found in a number of Australian States where the 

Governor has much more limited discretion than the Governor-General. 

 

Dissolutions and dismissals 

 

The greatest controversies concerning the exercise of discretionary power by vice-regal 

representatives in Australia have concerned the grant or refusal of a dissolution and the 

dismissal of a government, followed by a dissolution.  The dismissal of the Lang 

Government in 1932 and the Whitlam Government in 1975 come most readily to mind, 

but there are other cases where a Governor has demanded the resignation of a Premier, 

such as that in Victoria in 1952.  There are also numerous examples of vice-regal 

representatives refusing a Premier‟s advice to grant a dissolution when a Government has 

lost the confidence of the lower House or could not obtain supply, including three at the 

Commonwealth level in 1904, 1905 and 1909, and in the States at least
7
 seven in New 

South Wales, one in Queensland, two in South Australia, four in Tasmania, one in 

Western Australia and a grand total of ten instances in Victoria, the most recent being in 

1952.
8
  Most of those cases arose before the political party system became stable, when 

there were shifting majorities and governments not infrequently lost power through no 

confidence motions.  However, the discretion to refuse an early dissolution remains.
9
 

 

In New South Wales, South Australia and Victoria, however, the powers of the Governor 

with respect to dissolutions and dismissals have been significantly limited in scope 

because of the introduction of fixed four year terms.  In these States the election date is 

now fixed by the Constitution.
10

  This largely eliminates the Governor‟s discretion to 

grant or refuse a dissolution.  Specific exceptions are provided for, so there is a 
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mechanism for changing the date where it clashes with another event or it is not possible 

to hold an election because of a natural disaster or for some other reason.
11

  More 

importantly, if a vote of no confidence in the Government is passed by the Assembly, and 

within a specified period there has been no vote of confidence in the Government, then 

the Assembly may be dissolved by the Governor before the four year term expires.
12

   

 

The Governor cannot dissolve the Assembly on this ground unless the precise terms of 

the exception are met, but if they are met, then the Governor appears to retain a discretion 

as to whether or not to grant a dissolution.
13

  It may be the case that a new Government 

can be commissioned and govern until the next scheduled election.  In New South Wales, 

some direction is given to the Governor as to the matters that he or she must take into 

account in exercising this discretion, such as whether the Legislative Assembly has 

expressed confidence in an alternative government.
14

   

 

In NSW there is an additional ground that may trigger a dissolution, being the rejection or 

delay of the grant of supply by the Legislative Assembly.
15

  Neither the South Australian 

nor Victorian Constitution contains such an exception, but presumably if the Assembly 

were prepared to reject supply, which would amount to an implied vote of no confidence, 

it would be prepared to pass an express vote of no confidence in the Government. 

 

The Victorian and South Australian Constitutions contain further exceptions that permit 

the Governor to dissolve the Assembly before its four year term expires, where there are 

deadlocked Bills.
16

  South Australia has two such exceptions.  The first deals with Bills 

that are declared by the House of Assembly to be „Bills of special importance‟.  If they 

are not passed within two months by the Legislative Council, then they become triggers 

for an early election.  However, they cannot be stockpiled and the trigger only lasts for 

one month.  If it is not exercised, it expires.
17

  The other South Australian exception is its 

double dissolution procedure, which involves a Bill being passed by the Assembly and 

rejected by the Council in two successive Parliaments.  Outside these express exceptions, 

the Victorian and South Australian Governors have no power to dissolve the Legislative 

Assembly.   

 

In New South Wales deadlocked Bills may be dealt with by holding a referendum on the 

Bills concerned, rather than an early election as in Victoria and South Australia.
18

  

However, in New South Wales there is also an inadequate constitutional provision that 

attempts to preserve some of the Governor‟s reserve powers.
19

  Section 24B(5) of the 

NSW Constitution provides that the Governor is not prohibited from dissolving the 

Legislative Assembly in circumstances other than those mentioned, despite any advice of 

the Premier or Executive Council, „if the Governor could do so in accordance with 

established constitutional conventions‟.  The problem here is that the Governor has never 

had a power to dissolve the Legislative Assembly without advice.  If, for example, the 

Governor decided to dismiss the Government, as Sir Philip Game did in 1932, he or she 

would withdraw the commission of the existing Premier (which has the automatic effect 

of dismissing all Ministers) and then commission a new Premier on the condition that the 

new Premier advise the Governor to dissolve the Legislative Assembly so that an election 

could be held.  There is no „established constitutional convention‟ of the Governor 
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dissolving the Legislative Assembly without the advice of the Premier.  Hence, the NSW 

provision is ineffective.  This may be why no other jurisdiction has emulated it. 

 

If the Governor of Victoria, South Australia or New South Wales decided to dismiss a 

Government by withdrawing the commission of the Premier and appointing a new 

Premier (who did not hold the confidence of the Assembly), then the Governor could not 

dissolve the Assembly on the advice of that new Premier.  The only option would be for 

the Assembly to pass a vote of no confidence in the new Government, which would then 

permit the Governor to dissolve the Assembly and hold an election.
20

 

 

So these provisions do not work perfectly, but they show that there are ways in which a 

Constitution can regulate events so that they do not result in circumstances where the 

head of state is placed in the position of having to contemplate the exercise of reserve 

powers.  If the Commonwealth Constitution provided for fixed four year terms with 

exceptions for an early election in the case of (a) a successful vote in the House of 

Representatives of no confidence in the Government; (b) a deadlocked Bill giving rise to 

a double dissolution; or (c) the dismissal of the Government by the head of state in 

accordance with established constitutional conventions, then the discretion of the head of 

state would be significantly limited, although not completely terminated, as there would 

still be a capacity to dismiss a Government that persisted in illegality or that refused to 

resign after losing an election. 

 

The blocking of supply 

 

For such provisions to operate effectively, one must also deal with the still sensitive issue 

of the power of the Senate to block supply.  It needs to be recognised that in five of the 

eight State and Territory legislatures, there is no possibility of supply being blocked by 

an upper House.  This is because in Queensland, the Northern Territory and the 

Australian Capital Territory, there is no upper House and in NSW and Victoria the 

Legislative Council cannot effectively block supply.  While in NSW and Victoria the 

Legislative Council still has the power to reject or suggest amendments to any Bill 

appropriating revenue or moneys for the ordinary annual services of Government, the 

Legislative Assembly may present the Bill to the Governor for assent without the 

Legislative Council‟s agreement.
21

   

 

If one looks back to the constitutional crises that have occurred in the last two centuries 

in Australia, many have involved a failure to obtain supply or problems with deadlocked 

Bills that the upper House has refused to pass.  Workable deadlock provisions and limits 

on the powers of the upper House to block or unduly delay supply are key factors in 

avoiding circumstances in which the head of state might otherwise be called on to 

exercise reserve powers.  We need to move beyond the rights or the wrongs of what 

happened in 1975 to consider adopting a system that currently operates uncontroversially 

at the State level. 

 

This does not mean that the Senate need be neutered or lose its effectiveness.  Despite its 

loss of the power to block supply in 1933, the NSW Legislative Council had proved to be 
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one of the most powerful, and dare I say, aggressive Houses of any Parliament in the 

country.  There are more ways to bring a government to account than threatening to block 

supply.  Consideration could be given to strengthening some of the Senate‟s powers to 

bring governments to account as a trade-off for the loss of the power to block or delay 

supply. 

 

It is true that the combination of fixed term Parliaments and the loss of the Senate‟s 

power to block supply would mean that there would be very limited grounds upon which 

there could be a change of government in between elections.  In NSW there have been 

many recent complaints about being stuck with the Government until the next election in 

2011.  This has resulted in „fixed four year terms‟ receiving some distinctly bad press.  

However, even if the term is not fixed, an unpopular government is rarely inclined to 

commit hara-kiri by going to the polls early, just as it is unlikely to cause an early 

election under the fixed term system by voting no confidence in itself (or more 

realistically, as occurred in Germany in 2005, abstaining from voting when a vote of no 

confidence is held, in order to permit an early election).
22

  Nor does the vice regal 

representative have the power to dismiss a government just because it is no longer 

popular or might be considered incompetent,
23

 regardless of whether there are fixed or 

flexible terms.  Hence the current debate on this subject seems to be misconceived. 

 

Indeed, there remains a strong trend towards fixed four year terms in Australia.  The 

Northern Territory has just introduced fixed four year terms in its Electoral Act, adopting 

the NSW approach.
24

  The Western Australian
25

 and Tasmanian Governments have also 

recently committed to fixed four year terms and are in the process of consulting on the 

proposed terms of such a change.  This would leave only Queensland and the 

Commonwealth with flexible three year terms. 

 

If at the Commonwealth level, the Senate could not block supply, preventing a repetition 

of a 1975-style crisis, and there were fixed electoral terms, with provision for an early 

election in the case of deadlocked bills or successful motions of no confidence in the 

House of Representatives, this would eliminate much of the discretion that the head of 

state might otherwise be able to exercise.   

 

Appointment of the Prime Minister 

 

Apart from dissolutions and dismissal, the main other area in which a level of discretion 

is exercised by vice-regal representatives is in choosing who to appoint as the Prime 

Minister or Premier. 

 

The convention is that the vice-regal representative appoints as head of government the 

person who holds the confidence of the lower House of Parliament.  Usually the 

identification of this person is simple and there is therefore no need for any exercise of 

discretion.  However, where there is a hung Parliament or a governing coalition breaks up 

or a governing party splits, or the head of government dies, or a party loses confidence in 

its own leader, then difficult questions sometimes arise.  In Australia there have been 

examples of all these occurrences.   
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For example, in 1916 when the Labor Party split over conscription, the Labor Premier of 

NSW, William Holman, was abandoned by his Party, which elected a new Labor leader 

and moved a vote of no confidence in the Government.  The Opposition leader, Charles 

Wade, moved an amendment deferring the resolution of the motion of no confidence 

because of the war.  The Governor, Sir Gerald Strickland, concluded that Holman did not 

have the confidence of the Legislative Assembly and sought his resignation.  On that 

fateful date of 11 November (this time in 1916), the newspapers declared „Sensational 

Political Development – Governor dismisses Premier‟.  Holman objected that the 

Governor had no grounds to require his resignation as the vote of no confidence had not 

been passed.  The Governor argued that Holman had been elected as a Labor Premier and 

no longer had the support of the Labor party and should therefore resign.  Holman argued 

that until he was defeated on the floor of the Legislative Assembly, he was not obliged to 

resign, and the British Government agreed.  The Governor was forced to back down and 

Holman and Wade formed a Ministry that continued to govern.
26

 

 

Sometimes coalitions break down, leading to difficult decisions for vice regal 

representatives.  For example, in Victoria in 1935 the United Australia Party and the 

Country Party campaigned as a coalition and won the election.  However, before 

Parliament sat, the Country Party was convinced by the Labor Party to withdraw from the 

coalition.  The Governor commissioned the leader of the United Australia Party, Sir 

Stanley Argyle, to form a Government, but as soon as Parliament sat, the Government 

was defeated on a confidence motion by the Country Party with Labor Party support.  

Blainey has described the Governor as being so surprised by what had occurred that he 

delayed a few days before requesting the leader of the Country Party, Albert Dunstan, to 

form a Government.
27

  The Governor only acted after having received in writing from the 

Labor Party a commitment to support the Country Party in government. 

 

Other difficulties have arisen for vice-regal representatives when Premiers or Prime 

Ministers have died suddenly in office.  For example, at the Commonwealth level Lyons, 

Curtin and Holt all died in office, leaving the Governor-General with the dilemma of who 

to appoint Prime Minister until the relevant party could elect a new leader.  This choice 

can be controversial if it is seen as giving an advantage to a person who intends to seek 

the leadership.  Thus in 1967 after Harold Holt‟s disappearance, the Governor-General 

appointed John McEwen, the leader of the National Party, as Prime Minister, rather than 

William McMahon, who was the deputy leader of the Liberal Party, pending an election 

for leadership of the Liberal Party. 

 

Sometimes a Premier or Prime Minister may lose the support of his or her own Cabinet or 

party.  In November 1987, Joh Bjelke-Petersen tried to sack five members of his Cabinet 

as he struggled to retain its support.  He proposed resigning and being recommissioned so 

that he could reform his Cabinet, but the Governor warned Bjelke-Petersen that he might 

not be recommissioned unless the Governor was satisfied that he could form a Ministry 

which retained the confidence of Parliament.
28

  Bjelke-Petersen was later deposed as 

party leader but initially refused to resign as Premier, saying that it should be a matter for 
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Parliament to decide.  Soon after, he resigned from office without any need for vice-regal 

intervention.  

 

More recently, in 2008 Morris Iemma lost the support of caucus.  He resigned as Premier.  

What would have happened if he had resigned as Premier and advised the Governor to 

recommission him with a new Cabinet?  Should the Governor had done so and waited to 

see if Iemma was defeated on the floor of the Legislative Assembly, or should she have 

commissioned someone else who had the support of the party and therefore a majority on 

the floor of the Parliament.  The same dilemma arose in New South Wales in May 1927.  

The Premier, Jack Lang, sought a dissolution, but when the matter was brought to a full 

meeting of the Executive Council, the rest of the Executive Council overruled Lang and 

voted against it.  The Governor, Sir Dudley de Chair, asked Lang to resign his 

commission and then commissioned him to form a new government on the condition that 

it act as a caretaker government and an election be held as soon as possible.  This 

occurred and Lang lost the election. 

 

In the case of a hung Parliament, leaders have sometimes advised the vice-regal 

representative to let them test their support on the floor of the lower House first, before 

appointing someone else to govern.  This occurred in 1968 in South Australia where the 

balance of power was held by an independent who had announced his support for the 

Opposition.  The Governor agreed to wait until Parliament was recalled to test 

confidence.  The Government was defeated on the Assembly floor and the Opposition 

Leader then appointed Premier.
29

  Similarly, in Tasmania in 1989, after an election 

produced a hung Parliament, the opposition parties reached an accord that would have 

given them a majority in the Legislative Assembly.  The incumbent Premier, Robin Gray, 

advised the Governor that he should continue in office, forming a minority government.  

The Governor accepted his advice and swore in a new Gray ministry.  As soon as 

Parliament met, a constructive vote of no confidence in the Government was passed, with 

the House of Assembly declaring that it had confidence in the Opposition Leader, 

Michael Field.  Once the Governor was satisfied that Field could form a government, he 

told Gray of his conclusions.  Gray then resigned and advised that Field be appointed as 

Premier.
30

 

 

This use of the legislature to resolve the question of whom to appoint as head of 

government is one way of limiting the circumstances in which a republican head of state 

might face exercising discretion.  This method has already been adopted in the Australian 

Capital Territory where the Assembly, rather than a vice-regal representative, determines 

who becomes the Chief Minister.  Section 40 of the Australian Capital Territory (Self-

Government) Act 1988 (Cth) states that at the first meeting of the Assembly after an 

election, the Members shall choose one of their own to be the Chief Minister.  If there is a 

vacancy in the office of Chief Minister while the Assembly is not sitting, the Presiding 

Officer is required to call a sitting of the Assembly as soon as practicable so that a Chief 

Minister can be chosen.  If a motion of no confidence in the Chief Minister is passed, 

then the Assembly must choose a new Chief Minister.  This, in effect, demands a 

constructive motion of no confidence, which declares no confidence in the existing Chief 

Minister and confidence in another person as Chief Minister.   
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The British Institute for Public Policy Research, in proposing a written Constitution for 

the United Kingdom, also suggested that the Prime Minister be elected by the House of 

Commons and appointed by the monarch on the report of the Speaker as to the outcome 

of the election.
31

  Failure to appoint a Prime Minister, according to that draft 

Constitution, would amount to a trigger for an early election, if there were a fixed four 

year terms system of government.
32

 

 

Such provisions ensure that the leader of the Government is the person who holds the 

confidence of the lower House.  If a similar provision were included in the 

Commonwealth Constitution, it would have the effect of ensuring that the identity of the 

Prime Minister was determined by Members of the House of Representatives, rather than 

by party members.  This could be significant where there is a minority Government, 

allowing Members from other parties potentially to dictate the identity of Prime Minister 

against the wishes of his or her own party.  It would also affect those political parties that 

prefer grass-roots members to have a say in choosing their leader.   

 

A third consequence would be that clear-cut elections would not give rise to an 

immediate change of government – there would be a delay while counting was finalised 

before Parliament could be called to determine the new Prime Minister.  While there 

would be some disadvantages in such a delay (and a need for strong caretaker-

government conventions to apply in the interim) there might also be some advantages.  

United States election take place over two months before the formal change in 

administration, giving new leaders time to catch their breath, plan, form a cabinet, be 

briefed, employ staff and prepare for government.  Having a chance to switch gears from 

campaigning to governing and commencing to govern when refreshed and prepared, may 

not be a bad thing. 

 

Summoning and proroguing the Parliament 

 

If such a provision were to be adopted, it would also be necessary to have a mechanism to 

ensure that that Parliament could be summoned and recalled so that a change in Prime 

Minister could not be avoided by the incumbent Prime Minister delaying Parliament from 

meeting.  At the moment, s 5 of the Commonwealth Constitution places in the Governor-

General‟s hands the power to appoint the times for holding sessions of Parliament.  This 

power is normally exercised on the Prime Minister‟s advice.  It also provides, however, 

that after any general election, the Parliament shall be summoned to meet not later than 

thirty days after the return of the writs.  If the appointment of the Prime Minister were to 

be determined by the House of Representatives, it would be advisable to summon the 

Parliament earlier.  In the ACT, the Assembly is required to meet within 7 days of the 

results of a general election.
33

  

 

Another critical issue is prorogation.  Currently, s 5 of the Constitution provides that the 

Governor-General may prorogue Parliament.  There is no limit on the length of 

prorogation, except for the fact that Parliament must sit at least once every twelve 

months, so that prorogation could not validly exceed 12 months in duration.
34

  The 
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Governor-General prorogues Parliament upon the advice of the Prime Minister.  

However, there may be discretion in the Governor-General to refuse to prorogue the 

Parliament if the purpose of prorogation is the avoidance of a motion of no confidence.
35

   

 

This situation recently arose in Canada.  The Conservative Party had formed a minority 

government with Stephen Harper as Prime Minister after the general election in October 

2008.  It introduced budgetary measures which none of the other parties were prepared to 

accept.  The Liberal Party and the New Democratic Party reached an agreement to bring 

down the Conservative Government by a vote of no confidence, with the intention of 

forming their own minority government, which would be supported on issues of 

confidence by the Bloc Québécois.  On 4 December 2008, before Parliament was 

scheduled to meet, the Prime Minister, Stephen Harper, asked the Governor-General to 

prorogue Parliament until 26 January 2009.  To this, she controversially agreed.  It 

prevented Harper from facing a no confidence motion in the interim.  By the time 

Parliament resumed in late January, the Liberal Party had a new leader, new budget 

measures were introduced by the Conservative Party that satisfied the concerns of the 

Liberal Party, and Harper‟s Conservative Government survived. 

 

Although Canadian commentators had claimed there was no precedent for such matters 

throughout the Commonwealth, there have been some precedents in Australia concerning 

discretion about prorogation.  In New South Wales in 1911, the McGowan Labor 

Government lost its majority through the resignation of Members.  The Acting Premier, 

William Holman, advised the Lieutenant-Governor to prorogue the Parliament until by-

elections were held.  The Lieutenant-Governor refused and the Government resigned.  

The Governor called on the Opposition Leader Charles Wade to form a government.  He 

agreed, but on the condition that he would be granted a dissolution.  This was also 

refused by the Lieutenant-Governor, who then had to reinstate the previous Labor 

Government and prorogue Parliament as originally advised.
36

 

 

In October 1971, the Western Australian Governor was faced with a similar dilemma.  

The Speaker of the Legislative Assembly had died, leaving the Labor Government with 

25 seats and the Opposition with 25 seats.  Once Labor appointed a replacement Speaker, 

it would have lost its majority and the Opposition threatened to hold a motion of no 

confidence in the Government, in the hope that it might lead to a general election.  The 

Western Australian Premier, John Tonkin, advised the Governor, Sir Douglas Kendrew, 

to prorogue the Parliament until after the by-election was held.  The Governor did so, but 

sought advice from the British Foreign Secretary as to whether he had acted 

appropriately.  The Foreign Secretary replied that the Governor had acted within his 

powers, but was not prepared to comment on the merits of his action.
37

 

 

If the appointment of the Prime Minister is to be determined by the House of 

Representatives, rather than the head of state, then there needs to be a mechanism by 

which a majority of the House of Representatives can require its recall from an 

adjournment or summons for a new session when the House is prorogued, in order to deal 

with the issue of confidence in the Prime Minister.  In the Australian Capital Territory the 

Assembly must meet within 7 days of a request by a specified number of Members.
38
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Such a provision would need to be inserted in the Constitution if the head of state‟s 

discretion were to be removed. 

 

Other powers 

 

Apart from the established reserve powers of vice-regal representatives concerning 

appointments, dissolutions and dismissals, the real risk of a directly elected head of state 

with a perceived „mandate‟ is that he or she will exercise discretion with respect to other 

powers such as royal assent to Bills, the command of the armed forces, the decision as to 

whether to put a Bill to a referendum, and the like. 

 

Winterton has rejected the notion that the power to give royal assent is a reserve power,
39

 

although some have suggested that it may be.  The main argument here is that the vice-

regal representative, as the last bastion of constitutional protection, should be entitled to 

refuse assent to a Bill that extended the life of the Parliament or abolished Opposition 

parties or otherwise irreparably undermined the democratic system.
40

  While this may be 

a relevant argument in places where there is no entrenched Constitution, it is not relevant 

at the Commonwealth level in Australia where any attempt to change the term of the 

Parliament would require a referendum and any legislation that breached the express and 

implied constitutional requirements of responsible and representative government would 

be held invalid by the courts.   

 

While there may still be arguments as to whether a vice-regal representative should 

refuse assent to a Bill if so advised by Ministers (as opposed to acting solely on the 

advice of the Houses of Parliament),
41

 no question should arise as to whether he or she 

has a personal discretion to refuse assent simply because he or she objects to a Bill.
42

  

Section 58 of the Constitution currently states that when presented with a Bill for assent, 

the Governor-General “shall declare, according to his discretion, but subject to this 

Constitution, that he assents...,‟ withholds assent or reserves the Bill for the Queen‟s 

pleasure.  It would therefore be important to clarify in the Constitution that when a 

republican head of state receives a Bill for assent he or she must act either on the advice 

of the two Houses of Parliament (with relevant variations for referendum bills and bills 

arising from joint sittings) or upon ministerial advice, but that no personal discretion is 

involved.   

 

Section 58 also contains a clause that permits the Governor-General to return a Bill to 

Parliament, transmitting with it „any amendment which he may recommend‟.  This is 

intended to accommodate circumstances in which an error is discovered in a Bill so that it 

can be corrected before assent.  By convention, this power is only ever exercised upon 

ministerial advice, but this would need to be made clear in a republican Constitution, lest 

a directly elected head of state started using it to suggest his or her own proposed 

amendments.
43

 

 

Finally, a provision ought to be included to make it clear that apart from the extremely 

rare circumstances in which reserve powers may be exercised, the head of state is obliged 

to act in all matters on the advice of his or her responsible ministers.
44
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Conclusion 
 

If we are to have a directly elected head of state, then part and parcel of that change ought 

to be a broader constitutional change that has the effect of limiting the circumstances in 

which that head of state could ever exercise discretionary powers.  Hence proposals for a 

directly elected head of state should also be addressing matters such as fixed four year 

terms, the Senate‟s power to block supply, the election of the Prime Minister by 

Parliament and the removal of any discretion with respect to assent to Bills. 

 

As you could no doubt tell by my opening, I am not keen on the idea of a directly elected 

head of state.  However, I am strongly of the view that if this is a likely outcome, then 

there is an obligation upon constitutional lawyers, such as myself, to contribute ideas to 

ensure the best possible form for our future Constitution.  In that spirit, today‟s address is 

part of my contribution to the forthcoming debate.   

 

                                                 

 Associate Professor, University of Sydney Law School.   
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