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SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS 

 

MEMBERS OF THE COMMITTEE 

Senator R Ray (Chair) 
Senator B Mason (Deputy Chair) 

Senator G Barnett 
Senator D Johnston 
Senator G Marshall 
Senator A Murray 

 

TERMS OF REFERENCE 

Extract from Standing Order 24 

(1) (a) At the commencement of each Parliament, a Standing Committee for the 
Scrutiny of Bills shall be appointed to report, in respect of the clauses of 
bills introduced into the Senate, and in respect of Acts of the Parliament, 
whether such bills or Acts, by express words or otherwise: 

(i) trespass unduly on personal rights and liberties; 

(ii) make rights, liberties or obligations unduly dependent upon 
insufficiently defined administrative powers; 

(iii) make rights, liberties or obligations unduly dependent upon non-
reviewable decisions; 

(iv) inappropriately delegate legislative powers; or 

(v) insufficiently subject the exercise of legislative power to 
parliamentary scrutiny. 

(b) The Committee, for the purpose of reporting upon the clauses of a bill 
when the bill has been introduced into the Senate, may consider any 
proposed law or other document or information available to it, 
notwithstanding that such proposed law, document or information has 
not been presented to the Senate. 

 



 

 

 



 

SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS 

 

 

 

SECOND REPORT OF 2005 

 

The Committee presents its Second Report of 2005 to the Senate. 

The Committee reports to the Senate on recent deliberations involving new drafting 
practices put in place following the commencement of the Legislative Instruments 
Act 2003 on 1 January 2005. 
 
It appears that the new Legislative Instruments regime will involve a number of 
changes to the practices and procedures and the Committee expects to report further 
on these changes in coming months. 
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Legislative Instruments Act – Declarations 

Under its terms of reference, the Committee will comment on provisions of bills 
which appear to delegate legislative power inappropriately or without establishing a 
sufficient regime of scrutiny over the exercise of that power. In considering whether 
a particular provision comes within these criteria, the Committee must resolve 
whether or not the power delegated is legislative in character. The Committee 
generally looks to explanatory memoranda to guide its consideration (see Third 
Report of 2004, The Quality of Explanatory Memoranda Accompanying Bills). 
 
The Legislative Instruments Act 2003 (LIA), which commenced on 1 January 2005, 
provides the general framework for the registration, tabling, disallowance and 
‘sunsetting’ of legislative instruments. It also provides means to exclude specific 
instruments from aspects of the tabling and disallowance regime.  
 
Despite the definition of legislative instrument in section 5 of the Act, it can be 
difficult to determine the status of instruments. Drafting Direction 19 of 2004 from 
the Office of Parliamentary Counsel sets out a policy that the status of instruments 
as legislative or not should be expressly dealt with in legislation. 
 
One problem arising from the inclusion of provisions which expressly state that an 
instrument is not a legislative instrument lies in determining whether the provision 
is merely declaratory (ie indicating that the instrument is not one which would 
ordinarily fall within the definition in section 5) or whether the instrument is 
legislative in character but is being exempted from the LIA. 
 
The Committee welcomes recent advice from the First Parliamentary Counsel that 
drafters in his office will be asking their instructors to explain in the explanatory 
memorandum of a bill which of these reasons applies to an instrument that is 
expressed not to be a legislative instrument. The advice continues: 
 

If an instrument is genuinely being exempted from the LIA, drafters will also 
be asking instructors to explain the policy justification for the exemption. 

 
Such explanations will be of great assistance to the Committee and to the 
Parliament more generally. The Committee looks forward to explanatory 
memoranda setting out a full justification for each such provision in the future. 
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A copy of the advice from the First Parliamentary Counsel, along with Drafting 
Direction 19 of 2004, is attached. 
 
 
 
 
 
       Robert Ray 
          Chair 
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